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SUBJECT INDEX 


Bombay Public Trusts Act (contd) 

Ss. 79, 80 and‘19 — Jurisdiction — 
Dispute as to succession to Headship of 
Math — Authorities under Act. cannot 
decide (Nov) 202 (FB) 


-—~—S, 80 — See Ibid, S. 79 
(Novy 202 (FB) 
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Civil Procedure Code (5 of 1908), 


S. 9 
— See “Bombay Public. Trusts Act 
(1950), S. 79 (Nov) 202 (FB) 


——S. 9 — See Tenancy Laws —. Xar- 
nataka Land Reforms Act (1962), Sec- 
tion 48A -(May) 110 
-—S, 25 — See Ibid, O. 21, Rr. 58-59 

` (Apr) 89 
~—Ss. 35, 96 — Appeal as to cost? — 
Direction as to costs in decree — Arpeal 


against — Maintainability — Exercise of 
discretion — Interference by appellate 
Court — When open -(Aug) - 150 
——5S, 96 — See also 

(1) ‘Ibid, S. 35 (Aug) 150 


»—S, 100 — Question of fact — Aliena- 
tion by minor’s de facto guardian — 
Whether alienation was for legal neces- 
sity is purely question of fact 


(Mar) 68B 
—S. 115 — See Ibid, O, 1, R. 10 

j (Feb) 33 

.—O. I, R. 10, S. 115 — Addition of 


parties — Partition suit — Tenant of 
agricultural lands added as defendant — 
Interference in revision (Feb) 33 
——QO. 1, R. 10 and O. 6, R. 17 — Pro- 
ceeding instituted by only one co-trustee 
~- Merely irregular and not void ab 
initio — Application under O. 1, R. 10 
read with O. 6, R. 17 to join other co- 
trustees is maintainable (May) 111 
——O. 1, R. 10 — Writ petition by 
touring cinema owners challenging 
validity of R. 107 of Karnataka Cinemas 
(Regulation) Rules 1971 — Permanent 
cinema owners are neither necessary 
nor proper parties to the petition 


(Oct) 178 
-—0O. 6, R. 2 — Variance between 
pleading and’ proof — Relief cannot be 


granted at variance with cause of ac- 


tion made out in plaint (Mar) 52 
e—O. 6, R. 17 — See Ibid, O. 1, F. 10 

(May) 111 
- ———Q, 21, R. 58 — Sale of truck by de- 
livery of possession — Non-registration 
of name of purchaser in registration cer- 
tificate —- Truck cannot be attached in 


execution of decree against vendor des- 
pite non-registration (Oct) 182 
-—O. 21, Rr. 58-59 (as amended by 
Amendment Act (1973)) — Claims and 
objections to attachment— Order of ad- 
judication made by Executing Court — 
_ Whether appealable so as to bar revi- 


sion (Apr) 89 

-——O, 21, R. 59 — See Ibid, O. 21, E. 58 

(Apr) 89 

-—O. 41, R. 25 — Restricted remand 

-- Jurisdiction of trial court — Scope 
-- New plea — Maintainability 

(Feb) 40A 


Constitution of India, Art, 14 — See also 


- (1) Education — Karnataka State 
Universities (Second Amendment) 

Act (1977), S. 11 (Oct) 190C 

(2) Employees’ State Insurance Act 
, (1948), S. 1 ` (Aug) ‘146A 
——Art. 14 — Karnataka Cinemas (Re- 
gulation) Rules (1971), R. 96 (5) — 
Validity © (Sep) 162B 


——Art. 14 — Karnataka Cinemas (Re- 
gulation) Act (23 of 1964), S. 19 (2) (c) 
and Karnataka Cinemas (Regulation) 
Rules (1971), R. 107 (1) (a) — Validity 


; (Sep) 162C 
——Art. 19 (1) (g) — See Karnataka 
Agricultural Produce Marketing (Re- 
gulation) Act (1966), S. 8 (2) | 
(Nov) 195A 
=—Art. 19 (1) (g — . See Precedents 
(Sep) 162A 
——Art. 19 (1) (g), (6) — Karnataka 


Cinemas (Regulation) Rules 96 (5), 107 
(1) (a) and S, 19 (2) of the Act — Vali- 
dity — Not violative of Art. 19 (1) (g) 
(Sep) 162D 
—Art. 19 (1) (j & a) — See Court- 
fees and Suits Valuations — Karnataka 
Court-fees and Suits Valuation Act 
(1958), Sch. 1, Art. 1 (Jun) 119C 
—Art. 30 — Burden of proof — Me- 
morandum stating institution to be for 
Malayalis of Karnataka — Minority 
linguistic group held indicated — Bur- 
den shifts on person denying it to be 
So (Dec) 217B 
Art. 30 (1) — Administrative instruc- 
tions restraining recognition of minority 
educational imstitution, held bad 
(Dec) 217A 
——Art. 31 — See Court-fees ‘and Suits 
Valuations — Karnataka Court-fees and 
Suits Valuation Ad (1958), Sch. 1, Art. 1 
(Jun) 119C 
Art. 194 (2) — Expression ‘proceed- 
— Interpretation (Feb) 24A 
Arts. 194 (3) 211 — Question regard- 
ing violation of Art. 211 — Determina- 
tion of — Records of Legislature, if 
can be called (Feb) 24B 
—Art. 211 —— See Ibid, Art. 194 (3) 
(Feb) 24B 








ings’ 





——Art, 226 — See also $ 
(1) Civil P, C, (1908), O. 41, R. 25 
(Feb) 40A 
(2) Co-operative Societies — Karna- 
taka Co-operative Societies Act 
(11 of 1959), S. 53A- (Jan) 4B 
(3) Panchayats — Karnataka Village 
Panchayats and Local Boards Act 
(1959), S. 13 . (Nov) 208 (FB) 
——Art, 226 — Writs against Govern- 
ment — Interference with discretion of 
Government (Jan) 15A 
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Constitution of India (contd.) 

Art. 226 — Mala fides, plea of — 
Allegations in justification of plea ex- 
tremely vague, general and lacking in 
particulars — Plea is liable to be re- 
- jected (Jan) 15B 


——Art, 226 — Transfer of Govt. Offi- 





cer — Interference by High Court in 
writ petition i (Mar) 63C 
——Art. 226 — Res judicata, principles 


of — Appeal against impugned order of 
Foreign Exchange Regulation Appellate 
Board, dismissed by High Court — 
Writ petition challenging impugned 
order — Not maintainable (Oct) 181 
Art. 226 — Question of fact — High 
Court’s power to investigate facts 
(Dec) 217C 
— Art. 226 (3) — Karnataka State Uni- 
versities Act (28 of 1976). (as amended 
by Act 18 of 1977), S. 48 — Other re- 
medy open but not efficacious — Vali- 
dity of Universities Act challenged in 





writ petition (Oct) 190A 
——Art. 227 — Civil P. C. (5 of 1908), 
O. 41, R. 25 (Feb) 40A 


—Art. 252 — See Karnataka Vacant 
Lands in Urban Areas . (Prohibition of, 
Alienation) Act (36 of 1975), Pre. 
' (Mar) 71 
—Art. 254 — See also Karnataka 
Vacant Lands in Urban Areas (Prohibi- 
tion of Alienation) Act (36 of 1975), 
Pre. (Mar) 71 
——Art. 254 (1) — Question of repug- 
nancy can arise only in respect of legis- 
lation falling in -Concurrent List — Kar- 
nataka Agricultural Produce Marketing 
(Regulation) Act (1966) (as amended in 
1976) is immune from such attack 
(Nov) 195C 
—Art. 304 (b) — Karnataka Agricul- 
tural Produce Marketing (Regulation) 
Act being a regulatory measure need 
not comply with provisions of Art. 304 


(Nov) 195D 
— Sch. 7, List 2, Entry 3 — See Court- 
fees and Suits Valuations — Karnataka 
Court-fees and Suits Valuation Act 
(1958), Sch, 1, Art. 1 (Jun) 119B 


—Sch. VII, List II, Entry 25 — See / 


Education — Karnataka State Univer- 
sities (Second Amendment) Act 
S. 11 (Oct) 190E 
Contract Act (9 of 1872), S. 202 — See 
Stamp Duty — Karnataka Stamp Act 
(1957), Sch. Entry 41 (c) & (e) 

(Jun) 126 (SB) 

CO-OPERATIVE SOCIETIES 


—Karnataka Co-operative Societies Act 
(11 of 1959), Ss, 26, 27 — Meeting of 


money against society — Winding 


(1977), , 


Co-operative Societies Karnataka 
Co-operative Societies Act (conti.) 
the management committee of = Co- 
operative Society for electing Thair- 
man — Secretary of Society adjourning 
the meeting — Validity (Jen) 4C 
——S. 27 — See Ibid, S. 26 (Jen) 4C 

——S. 29-C — See Ibid, S, 53A 

; (Jai) 4A 
———Ss, 53-A, 29-C and 55 — Person dis- 
qualified under S. 29-C — Canno> be 
nominated by State Government under 
S. 53-A — S. 55 does not exclude 


. ge ap- 
plicability of S. 29-C to nomirations 
made. under S. 53-A (Jan) 4A 


—-S. 53A — Nomination under ty the 
State Government — Proved to be mala 
fide — Nomination even if within the 
power of State Government, had to be 
struck down (Jan) 4B 
—S. 55 — See Ibid, S. 53A (Jan) 4A 
——S. 118 (2) — Suit for recovery of 


Å. . up 
order in relation to society — Effect 


(Jur) 117 





COURT-FEES AND SUITS 
_ VALUATIONS 

Karnataka Court-fees and Suits Yalua- 
tion Act (16 of 1956), Sch. 1, Art, 1 — 
Ad valorem court-fee imposed onder 
Art. 1 is a fee and not a tax — Court-fee 
— Constitution of India, Article 285.— 
Fee and tax distinction — Words and 
Phrases —- Fee — Tax (Jun) 119A 
—Sch. I, Art. 1 — Ad valorem court- 
fee on value of subject-matter wžthout 
any slab system or upper limit — 

Constitutional validity — Not invalid 
s (Jun) 119B 
Sch. I, Art. 1 — Ad valorem court- 
fee imposed under Art. 1 does not cffend 
fundamental rights under Art. 19 (1) (f) 
and (g) and Art. 31 of the Constitution 
(Jun) 119C 
Sch, I, Art. 1 — Ad valorem court- 








fee under Art. 1 imposed at flat rate 
without any upper limit does not of- 
fend Art. 14 of the Constitution 
(Jun) 119D 
DEBT LAWS 
~-Karnataka Debt Relief Act (55 of 


1976), S. 3 (b) — See Ibid, S. 4 

(Apr) 83 
——Ss. 4, 3 (b) and 8 — Term “deb: ad- 
vanced” in S. 4 — What is — Eelief 
under when can be claimed (Arr) 83 
—S. § — See Ibid, S. 4 (Apr) 83 





D/- 17-11-1978 (Kant), Reversed 


Subject Index, ALR, 1979 Karnataka 5 


EDUCATION 


—Karnataka State Universities Act (28 
of 1976), Ss. 2 (2), (2A) — Electior. to 
the Senate under S. 21 (1) (18) from 
constituency as per Statute (vii) elec- 
toral roll could not be disturbed by 
virtue of Section 2 (2A) read with Sec- 
tion 11 of Act 18 of 1977 (Oct) 186 
——S. 21 (1) — See also Education — 
Karnataka State Universities (Second 
Amendment) Act (1977), 5. 11 
i (Oct) 190C 
——S, 21 (1) — Constituencies under — 
Mutually exclusive and not overlapping 
— Single Professor in a Faculty — En- 
titled to representation without prozess 
of election (Oct) 130B 
——S. 21 (1) (19) — See also Education — 
Karnataka State Universities (Second 
Amendment) Act (1977), S. 11 
(Oct) 130E 
~———S, 21 (1) (19) — Section is prospec- 
tive and not retrospective. (1972), 1 
Mys LJ 327 Held not good law in view 
of AIR 1956 SC 614 (Oct) 190D 
——S. 48 — See Constitution of India, 
Art. 226 (2) (Oct) 190A 


—Karnataka State Universities (Second 
Amendment) Act (18 of 1977), S. 11 — 
See also Education — Karnataka State 
Universities Act (1976), S. 2 (2) 

(Oct) 186 
——S. 11 — Not discriminatory on 
ground that term of senators represent- 
ing constituency under S. 21 (1), (19) of 
the parent Act is curtailed while those 
of other constituencies allowed full term 
— Each constituency forms a separate 


class (Oct) 180C 
——S. 11 — Section is not ultra vires 
State Legislature — Notification curtail- 
ing term of professors representing 


constituency under S. 21 (1) (19) of 
parent Act — Not invalid (Oct) 180E 
——Chap. VII — See. Education — Kar- 
nataka State Universities Act (1976), 
5. 2 (2) (Oct) 186 





Employees’ State Insurance Act 
of 1948), S. 1 — Act extended to œr- 
tain class of establishment jin parti- 
cular area of State — Extension neither 


(34 


' violative of S. 1 (5) nor Art. 14 of -he 


Constitution — W. P. No. 12175 of 1£77, 
(Aug) 146A 


* ——S. 1 (5) — Extension of provisions 


of the Act to any establishment or class 
of establishment —- Approval of Central 
Government — When to be obtained 

` Aug) 146B 


Essential Commodities Act (10 of 1955}, 
S. 3 (3B) — Karnataka Paddy Procure- 
ment (Levy) Order (1966), Cl. 3 — 
“Controlled price” — What is — Fac- 
tors to be taken into account in deter- 
mining the same — Price fixed in 


Sch. 2 of Levy Order is not controlled 


price (Jan) 12 
Evidence Act (1 of 1872), S. 3 — Ap- 


preciation of evidence (Jun) 114B 


Fatal Accidents Act (18 of 1855), S. 1A 
— See Motor Vehicles Act (1939), Sec- 
tions 110A to 110F (Aug) 154 
Foreign Exchange (Regulation) Act (46 of 
1937), S. 54 — See Constitution of India, 
Art, 226 (Oct) 181 
HOUSES AND RENTS 
—Karnataka Rent Control Act (22 of 
1961), S. 21 (1) th) — Bona fide re- 
quirement of landlord — Father filing 
application for bona fide requirement 
of his son — Maintainable (Feb) 40B 





Interpretation of Statutes — Beneficial 
Legislation — See Debt Laws — Kar- 
nataka Debt Relief Act (1976), S. 4 
(Apr) 83 
Karnataka Agricultural Produce Mar- 
keting (Regulation) Act (27 of 1966), 
Pre. — See Constitution of India, Art. 
254 (1) (Nov) 195C 
——Pre. — See Constitution of India, 
Art, 304 (b) (Nov) 195D 
——S. 8 (2) (as amended by Act 43 of 
1976) — Validity — Not ultra vires 
Art. 19 (1) (g) of the Constitution 
(Nov) 195A 
——S. 8 (2) (as amended by Act 43 of 
1976) — Scope — Section encompasses 


transactions between traders and traders 
also : ` (Nov) 195B 
Karnataka Cinemas (Regulation) Act 


(23 of 1964), S. 19 (2) (c) — See Consti- 


tution of India, Art. 14 (Sep) 162C 
—S. 19 (2) — See Constitution of 
India, Art. 19 (1) (g), (6) (Sep) 162D 


Karnataka Cinemas (Regulation) Rules 
(1971), R. 96 (5) Validity — See Consti- 


tution of India, Art. 14 (Sep) 162B 
—-R. 96 (5) — See Constitution of 
India, Art. 19 (1) (g), (6) (Sep) 162D 


——R, 98 (2) — See Precedents 
(Sep) 162A 

——R. 107 — See Constitution of India, 
Art. 19 (1) (g), (6) (Sep) 162D 
—R, 107 (1) (a) — Validity — See 
Constitution of India Art. 14 

; (Sep) 162C 
Karnataka Co-operative Societies Act 
(11 of 1959) 
See under Co-operative Societies. 
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Karnataka Court-fees and Suits Valua- 
tion Act (16 of 1958) 
See under Court-fees and Suits Valua- 
tions. 


Karnataka Debt Relief Act (25 of 1976) 
See under Debt Laws. : 
Karnataka Excise (Lease of the Richt 
of Retail Vend of Liquors) Rules (1969), 
R. 15 (2) — See Constitution of India, 


Art. 226 (Jan) 154A 
Karnataka Land Reforms Act- (10 of 
1962) , i 


See under Tenancy Laws. 
Karnataka Motor Vehicles Rules (1963), 


R. 91 — See Motor Vehicles Act (4 of 

1939), S. 44 (2) (Feb) 48 

Zarnataka Municipalities Act (22 of 
1964) 


See under Municipalities, 


’ Karnataka Paddy Procurement (Levy) 
Order (1966), Cl. 3 — See ` Essential 
Commodities Act (10 of 1955), S. 3 (3-B) 

(Jan) 12 
Karnataka Rent Control Act (22 of 
1961) 


See under Houses and Rents., 


Karnataka Sales Tax Act (25 of 1957) 
See under Sales Tax ay 
Karnataka Stamp Act (24 of 1957) 
See under Stam~ Dutv. 
Karnataka State Universities Act (28 of 
of 1976) E UER- 
See under Education. 


Karnataka State Universitiac 
Amendment) Act (18 of 1977) 
See under Education, 


Karnataka Vacant Lands in Urhan 
Areas (Prohibition of Alienation) Act 
(36 of 1975), Pre. — Urban Land (Ceil- 
ing and Regulation) Act (33 of 1976), 
Pre, — Validity of State Act — Renug- 
nancy between ‘State Act’ and the ‘Cen- 
tral Act’ — State Act is liable to be 
struck down (Mar) 71 


Karnataka Villave Panchayat and Local 
Boards Act (10 of 1959) 
See under Panchayats, 


Limitation Act (9 of 1908), Articles 44 
and 144 — Alienation by mother as de 
facto guardian of Hindu minor — Suit 
by minor to set aside alienation — Art. 
44 applies and not Art, 144, AIR 1955 
Trav-Co 197, Dissent. (Mar) 68A 


Art. 144 — See Ibid, Art. 44 
(Mar) 68A 
Limitation Act (36 of 1963), S. 5 — See 
Tenancy Laws — Karnataka Land Re- 
forms Act (10 of 1962), S. 45 


(Second 





(Mar) 67 


.—~ Absence of official 


Motor Vehicles Act (4 of 1939), S. 31 

— See Civil P, C. (1908), O, 21, R. 58 
(Oct) 182 

-——S. 44 () — Karnataka Motor Vehi- 


-cles Rules (1963), R. 91 — Meeting of 


State. Transport Authority — Quorum 
or non-official 
members at the meeting — Effect. W. -P. 
No. 5731 of 1977, D/- 12-1-1978 (Kant), 
Reversed. AIR 1971 Andh. Pra. 192, 
Dissented from ` (Feb) 48 


——Ss. 47 (3), 48, 57 (3) Proviso — Ap- 
plication suo motu for stage carriage 
permit over new route — No prior de- 
termination under S. 47 (3) respecting 
such route by R. T. A. — Determina- 
tion thereafter — Restrictions 

(Jul) 141 (FB) 
~—S. 48 — See Ibid, S. 47 (3) 

(Jul) .141 (FBY 
——S. .57 (3) Proviso — See Ibid, S. 47 
(3) $ (Jul) 141 (FB) 
——S. 68F — Intersection and: overlap- 
ping of routes (Apr) 87 
——S. 78, Sch. 10 Regn. 7 — Duty of 


driver — Negligence — Liability to 
damages (Mar) 79B 
~——Ss. 81, 84 and 110B —. Bus halted on 
slone unattended — Bus slivping and 


deshing against a tea 
Sions of Ss. 81 and 84 
Accident held 


stall —. Provi- 
contravened — 
occurred due to negli- 
gence of driver (Jan) 1°R 
-——S 84 — See Ibid, S. 8f (Zan) 10B 
——S. 95 (1) (b) (i), Second Proviso to 
S. 95 (1) (b) — “Any person” — Passen- 
ger falling in first vart of proviso comes 
under “any person” so as to be :cover- 
ed by compulsory insurance (Apr) 93B 
Second Proviso to S. 95 (1) (b) — 
Exception contained in first part of 
proviso — Does not relate to passengers 
carried in public ‘service vehicles 

` (Apr) 93C 
~—Second Proviso to S. 95 (1) (b) — 
“Vehicle in which passengers are car- 
ried for hire or reward? — Goods vehi- 
cle carrying owners of goods as a pas- 
senger is such vehicle (Apr) 93D 
——S. 95 (2) (a) and (b) — Extent of 
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tracted. AIR 1976 Kant 187, Overruled 

(Jan) 1 (FB) 
———Ss. 110 and 110A (1) (a) (as amend- 
ed in 1969) — Claims Tribunal — Juris- 


damage to property — Award held 


` 


Motor Vehicles Act (contd.) 
diction — It can entertain and try claim 
with regard to damage only to property 
(Mar), 79A 
-——S. 110 — Claim against Insurance 
Company for injuries caused in motor 
accident —. Plea that the vehicle was 
not driven by the licensed driver: — 
Burden of proof i; on the Company 
(Jul) 114A 
—S. 110 — Claim proceeding — Duty 
of Claims Tribunal (Jun) 114D 
——S, 110 (1) — Out of the use of motor 
vehicle — Bus going 
halted on a slope by driver unattended 


— Bus slipping and dashing against a 
tea stall — Held the bus was in use 
when the decident occurred (Jan) 10A 


—~S. 110-A (1) (a) — See Ibid, S. 110 

(Mar) 78A 
—Ss. 110-A to 110-F — Provisions are 
substantive in nature — Brothers and 
sister, held entitled to compensation 
under loss of dependency. AIR 1873 
Delhi 67 and 1974 Ace CJ 182 (Mad) and 
AIR 1970 Ker 241, Dissented from 


a (Aug) 154 

——S. 110-B — See also . 
(1) Ibid, S. 81 (Jan) 10B 
(2) Ibid, S. 110-A (Aug) 154 


——-S, 110-B — Injured claimant in hos~ 
pital for 35 days — Damage to property 
also — Award of damages of Rs. 3000/- 
for personal injury and Rs. 927/- for 
to 
be on conservative and not on liberal 
side (Jan) 10C 
——Ss. 110-B and 110-D — Award of 
compensation — Loss of eyesight and m- 
firmity in right arm — Computation of 
compensation — Ex gratia payment to 
claimant on compassionate grounds — 
Deduction of — Not justified (Mar) 58 
——S, 110-B — Vicarious liability 
Owner of vehicle liable to pay compen- 
sation for: negligent conduct of its dri- 


ver (Apr) 93A 
——S. 110B — Motor accident — Neg- 
ligence — Burden of proof — Doctrine 


of res ipsa loquitur (May) 108A 


_— 5, 110B — -Motor accident — Death: 


— Deceased agriculturist — Compensa- 
tion — Computation of (May) 106B 
—-5, 110-B — Amount of compensa- 
tion awardable to person injured in 
motor accident — Matters to be consider- 
ed 
——S. 110-B — Motor accident — Vicari- 
ous liability of owner of vehicle — Bur- 
den of proof (Jul) 134 
——5. 100-B — Negligence — Proof of 
— Doctrine of res ipsa loquitur —- Ap- 
plicability i (Jul) 138A 


on road — Bus- 


(Jun) 114C. 


z Subject -Index, A.I.R. 1979 Karnataka . qv 


Motor Vehicles Act (centd.) 

——S, 110-B — Vicarious liability of 
owner — Exemption from — Onus is 
on him to prove that he had given the 
vehicle on hire (Jul) 138B 
—S, 110-C — See Ibid, S. 110A 


(Aug) 154 

—S. 110-D — See Ibid, S. 110A 
- (Aug) 154 

—S,. 110-D — See Ibid, S. 110B 
(Mar) 58 

—S, 110-E — See Ibid, S. 110-A 
‘ (Aug) 154 

—S. 110-F — See Ibid, S, 110-4 
(Aug) 154 
-——Sch, 10, Regn. 7 — See Ibid, S, 78 
` (Mar) 79B 


- MUNICIPALITIES 


—Karnataka Municipalities Act (22 of 
1964), S. 320 — Power under, of Gov- 
ernment to transfer members of staff of 


municipal council — Scope of 
(Mar) 63B 
-——-S. 327 (2) — Chief Officer of Munici- 
pality — Transfer of — Power as to of 
Govt., if curtailed by sub-sec. (2) 
(Mar) 63A 
PANCHAYATS 
—Karnataka Village Panchayats and 


Local Boards Act (10 of 1959), S. 13 — 
Election petition Munsiff cannot 
order recount of votes without prelimi- 
nary inquiry, (1968) 2 Mys LJ 620, Over- 
ruled (Nov) 208 (FB) 





Pleadings - 


—Variance between pleading and proof 
See Civil P. C, (1908), O. 6, R. 2 


Precedents — Constitution of India, Art. 
19 (1) (g) — Karnataka Cinemas (Regu- 
lation) Rules (1971), R. 98 (2) — Validity 
— Validity with reference to Art. 19 (1) 
(g) upheld in (Laxmi Touring Talkies 
v. State of Karnataka). AIR 1975 Kant 
37 — Held though the matter was pend- 


ing in writ appeal before Division 
Bench the decision was binding on 
single Judge (Sep) 162A 


Requisitioning and Acquisition of Iv- 
movable Property Act (30 of 1952), 
S. 11 — Award by arbitrator appointed 
under Defence of India Act, 1962 — ` 
When appealable under Section 11 — 
(Ibid S. 25). M. F. As. Nos. 511-522 of 
1970, D/- 24-11-1971 (Kant), Overruled 
(Jul) 129 (FB) 

—S. 25 — See Ibid, 5. 11 
(Jul) 129 (FB) 
Sale of Goods Act (3 of 1936), S, {9 
— See Civil P. C. (1908), O.-21, R. 58 
: (Oct) 182 


8 . Subject Index, A.I.R. 1979 Karnataka 


Stamp Act (2 of 1898) 7 

See under Stamp Duty. 

STAMP DUTY 

—Stamp Act (2 of 1899), S. 17 — Ex- 
pression “at the time of execution” — 
Meaning of — AIR 1956 Bom 421. Dis- 
sented from (Feb) 21B 
—§, 36 — Admitted document — 
Challenge on ground of not being duly 


stamped — Barred (Feb) 21A 
——Sch. I, Entry 48 (f) — See Stamp 
Duty — Karnataka Stamp Act (1957). 


Sch, Entry 41 (c) & (e) (Jun) 126 (SB) 
Karnataka Stamp Act (34 of 1957), 
Sch, Entry 41 (c) and (e) — Loan grant- 
ed by Bank against security of property 
- — General power of attorney executed 
in favour of Bank, at its instance, to 
alienate property at its discretion to 
pay itself — Document falls under Entry 
41 (e) and not (c) (Jun) 126 (SB) 


TENANCY LAWS 


-Karnataka Land Reforms Act (10 of 
1962), S. 25 — See Ibid, S: 44 

(Dec) 211A 
~——Ss, 44, 25 — Surrender made by 


tenant in accordance with S. 25 — Effect 

(Dec) 211A 
~——S, 45, Form No. 7 — Condonation 
of delay in filing application in Form 
No. 7 for grant of occupancy right — 
Proper procedure (Mar) 67 


. Urban Land 


Tenancy Laws — Karnataka Land Re- 
forms Act (contd.) 
——Ss. 48A, 48C and 132 — Suit for ` 
partition in respect of agricultural land ‘ 
— Tenants in possession already mak- 
ing application under S, 48A to the Land 
Tribunal — Jurisdiction of Civil Court : 
to pass orders of temporary injunction: 
or appointment of receiver is barred 


i (May) 110 
—S,. 48C — See Ibid, S. 48A 
(May) 110 
~—65S, 132 — See Ibid, S. 48A 
; (May) 110 
-——S. 133 — Rules framed thereunder 
— R. 19 — Entries in the record of 
rights — Material evidence — Tribunal. 
hot considering —- Order vitiated 
(Dez) 211B 
w~——Form No. 7 — See Ibid, S. 45 ` 
x (Mar) 67 





Torts — Negligence — See Motor Vehi+# 
cles Act (1939), S. 110B (May) 106A 
(Ceiling and Regulation) 
Act (33 of 1976), Pre. — See Karnataka 
Vacant Lands jn Urban Areas (Prohibi~ 
tion of Alienation) Act (36 vf 1975), Pre, 

(Mar) 71 . 
Words and Phrases — Fee — Tax — See ` 
Court-fees and Suits Valuations — Kar- 
nataka Court-fees and Suits Valuation 
Act (1958), Sch. 1, Art. 1 (Jun) 119A 


LIST OF KARNATAKA CASES OVERRULED REVERSED AND DISSENTED 
FROM ETC, IN AIR 1979 
Diss. — Dissented from in; Over. — Overruled in; Revers, — Reversed in, `“ 


AIR 1965 Mys 65 — Over. AIR 1979 SC (1973) Cri. A. No. 221 of 1973 (Kant) —~ 


1745 (Oct). 
AIR 1966 Mys. 323 — Diss, 
All 312 (SB) (Sept). 


(1966) 8 Law Rep 426 (Mys) — Revers. 
AIR 1979 SC 869 (May). 


(1967) 63 ITR 810 (Mys) — Diss. AIR 
1979 Ker 23A (FB) (Feb). 

(1968) F. A. No. 25 of 1963, D/- 23-10- 
1963 (Mys) — Revers. AIR 1979 


SC 1880 (Dec). 
(1968) 2 Mys LJ 620 — Over. AIR 1979 
Kant 208 (FB). (Nov). 


(1971) Cri. App. No. 17 of 1969, D/- 
23-7-1971 (Mys) — Revers. AIR 1979 
SC 1271A (Aug). 


(1971) M. F. As. Nos, 511-522 of 1970, 
D/- 24-11-1971 (Kant) — Over. 
AIR 1979 Kant 129 (FB) (Jul). 

(1972) 1 Mys LI 327 — Held nut good 
law in view of AIR 1956 SC 614, 
AIR 1979 Kant 190D (Oct). 


AIR 1979 


Revers, AIR 1979 
(Apr). 

ILR (1973) Kant 1170 — Diss. AIR 1979 
Orissa 143A (Aug). 

(1975) 1 Kant LJ 89 — Over, AIR 1979 
NOC 19 (Kant) (Jan). 

1975 Tax LR 1610 (Kant) — Over. AIR 
1979 (NOC) 119 (Kant) (FB) (Sep), 

(1976) W. P. No, 2307 of 1971 Ete. Bh 
30-11-1976 (Kant) — Revers. AIR 
1979 SC 1676 (Oct). 

AIR 1976 Kant 187: (1976) 1 Kent LJ 
168 Over. AIR 1979 Kant 1 (FB) 
Jan). 

(1978). Cri. Revn Petn, No, 357 of 1977, 
D/- 22-3-1977 (Kant) — Revers, AIR 
1979 SC 1848A, D (Nov). 


SC 711A, B, 


(1978) W. P. No. 5781 of 1977, D/- 
12-1-1978 (Kant) — Revers. AIR 
1979 Kant 48 (Feb). 

(1978) W. P. No. 12175 of 1977, D/- 


17-11-1978 (Kant) —— Revers. AIR 1979 
' . Kant 146A (Aug). 





AIR 


Other Journals 


1FB/1978) 2 Kant 
L J 226 


5a 


1978 AO J 608 
ILR (19738) 2 
` Kant 1608 
1979 T A O 359 
ILR (1979)1 
: Kant 293 
(1979) 1 Kant 
LJ 108 


ILR (1978) 2 
7 Kant 1899 
1979 A C J 452 
1978 TAO 873 
IDR (1978) 2 
Kant 1791 


(1979) 1 Kant 
L:J 198 


ILR (1978) 2 
. Kant 639 
ILR (1978) 2 
Kant 1876 
TLR (1979) 1 * 
Kant 408 
ILR (1978) 2 - 
Kant 1766 
(1978) 2 Kant, 
LJ 413 


TLR (1978) 2 
Kant.1267 

(1978) 2 Kant 
L J 265 


AIR 


58 


88 


87 


88 


98 


106 
4110 


COMPARATIVE TABLE 
AIR 1979 Karnataka, 


` Other Journals 
(1978) 2 Kant 
. .L J 201 
ILR (1978) 2 


Kant 1326 ` 


ILR (1979) 1 
©- Kant 818 


(1978) 1 Kant 
LJ 289 
ILR (1979) 1 
Kaus 1165 
ILR (1979) 1 
.~ Kant 1097 


` ILR (1979) 1 


Krnt 343 
1979 A C J 426 
(1979) 1 Kens 
L J 283 
ILR (1979), 1 


Kant 648 


ILR (1979) 1. 
- Kant 475 
(1978) 2 Kant 
L J 429 
ILR (1978) 2 

Kant 1718 
ILR (1979) 1. = 
Kant 868 

1979 A.C J 393 

(1978) 2 Kant 
L J 439 


1979 (Kant) Indexes 1 (2) (2 pp) 


AIR 


; Other Journals 


110conILR (1978) 2 


11l 
114 


117 
119 
126 


129FB 
134 


188 _ 


. (1979) 1 Kani 
LJ 


Kans 1896 
(1978) 2 Kans 
Ld 425 
TLR (1979) 1 
Kant 655 
ILR (1978) 2 
- Kant 1341 
(1979) 4 Kans L J 5 
43 Com Cas 931 


ees 302 
ILR (1979) 1 
Kant 394 
(1979) 1 Kant 
i L J 269 
ILR (1978) 2 
5 “Kant 1355 
ILR (1978) 2 
Kans 1348 
(1979) 1 Kant 
LJ? 
1979 AC J 323 
1979 T A O 254 


141FB(1979) 1 Kant 
LFI 
ILR (1979) 1 


4146 


(1979) 1 Kant 
L J 35 
(1973) 54 F J R 224 


Kant 728 


6 


ATR 
146c0#(1979) 1 Lab 
Ses LN 


150 
154 


162 
178 


‘181 


182 


186 
190 


Other Journ 


428 | 
(1979) 2 Kant 
LJ 35 


(1979) 1 Kans 
LJ 
IDR (1979) 1 


Kant 858 
1979 AO J 229 


198 


"1979 TAC 275 


(1979) 1 Kant 
LJ 216 ° 


(1979) 1 Kant 
L J 883 

1979 A C J 386 

1978 T A O 389 


195 ai 
202FE(1979) 2 Kant 
L J 58 
208FB(1979) 1 Kant 
LJ240 


217 


ILR (1979) 1 
Kant 1008 
(1979) 1 Kant 


LJ 
ILR (1979) 1 
Kant 579 
(1979) 2 Kant 
L J 224 


ILR (1977) 1 
Kant 
ILR AIR 


369 1978 NOG 49 
156 » Kant 10 


ILR (4977) 2 


Kant 
ILR AIR 
933 1978 Kant 95 
969 29 
1016 » » 13 
1236 » n 7 
1256 » » 8 
1267 » ” 8 
1462 » SCO 55 
1485 » Kant 46 
1492 ” ” 15 
150% ” » 34 
1516 » NOC 44 
1534 » Kani 89 


ILR (1978) 1- 


Kant 
ILR AIR 
1 1977 BO 2421 
5 1978 » 287 
13 » Kans 87 
16 0 » 88 
19 » » dd 
22 » 63 
97 ” n 49 
31 ” » 561 
Ba ” n 17 
73 » » 107 
81 ” „n 45 
82 ooo 47 
gy " sn 940 
96 ” » 939 
101 ” » 415 
109 » Kant 83 
120 » » 66 
155 » 8C 1 
175 » Kant 56 
931 n “ 3T 
240 `» NOC 177 
246 » Kantlil 
250 soo » 666 
256 s » 25 
263 » » 76 
287 ” ” 57 
_ 511 » $C 215 
377 » Kant | 73 
401 ” » ‘117. 


Other Journals = All India Reporter 


ILR (1978) 1 Kant 
ILR AIR 
411 1978 Kani 


81 
415 n » 102 
423 » » Fh 
443 » SO 933 
459 » Kant 69 
478 » NOG 213 
485° » Kant 122 
489 » NOG 195 
559 » Kant 100 
599 1977 SC 504 
605 1978 Kans 148 
687" » NOG 178 
694 » Kart 106 
726 » “NOC 176 
748 » Kart, 98 
752 ” » 415 
772 1979 NOG 19 
829 1978 Kant 109 
851 ” » 140 
872 ” ” 136 
882 n » 183 
886 ” » 113 
940. » NOG 284 


ILR (1978) 2 


Kant | 
ILR AIR 
947 1978 Kant 206 
1010 »  » 1831 


1021 1979 NOD 28 
1147 1979 Kart 130 
1229FB» » 190 


1241 1978 SC 1351 


1267 1979 Kant 48 
1807 1973 » 210 
1326 1979 > 

1341 ” "714 
1348! » 138 
13855 » » 134 
1435 1978 8G 1557 
1486 ” » 1478 
1555 » Kant 213 
1591 » §€ 1803 


1603FB1979 Eant 1 


1609 1978 » 215 
1669 » NGOC 262 
1713 1979 Kant 89 
1766 » »; 40 
1791 » » 12 
1876 ” ’ a4 
1896» » 110 
1899 " =" 10 


58| 


ILR (4979) 4 


Kant 
ILR AIB 
1: 1979 SC 14 
35 » NOC 174 
293 » Kant 4 
834 1978 » 220 
343 1978 » 99 
353 » » 154 
8394 ” » 119 
408 » ” 33 
457 * go Til 
475» Kant 87 
879 » » %9 
639 ” ” 2} 
646 » ”» 
655 ” » iil 
TFB» » 141 
818 ” ” 63 
863 ” » 93 
1001FB» NOO 145 
1008FB» Kant 208 
1015 » NOC 119 
1097 » Kant 71 
1185 » » 68 
(1977) 1 
Kant L J 
Kant LJ AIR 
84 1978 NOC 92 
126 » 49 
385 ” ” 10 
409 ” ” 95 
417 n ” 28 
493 ” ” 29 
429 n ” 13 
(1977) 2 
Kant L J 
Kanti LJ AIR 
219 1978 Kari 8 
381 » » 7 


986» » 8 


990 ” n 1 
346 ” ” 25 
398 ” » 15 
416 ” » WT 
4T no o» BH 
436 ” s 65 
447 ” » 46 
451 » NOC 48 
465 "n » 47 


83 |. 


(4978) í 
Kant LJ . 
Kant L J AIR 
1 1978 SC 1 
9 » Kant 107 
14 ” » 87 
16 ” » 86 
is » NOC 177 
19 ” “e 240 
24 ” » 188 
23 » Kant 42 
34 ” ” 61 
40 n » 45 
43 ” ” 47 
48 ” ” 4d 
SIFB» » 87 
57 o» ” 89 
65 ” ” 657 
70 ” » 66 
15 » NOC 239 
goo» SE 
83 » Kant 53 
90 ” » l 
9% » » 76 
110.» » 8 
L6FB» » 73 
127» 199 
199» » al 
L » » i 
148 ” » Jli 
150 in 108 
5 oo» » 7l 
208 » NOC 215 
227 » Kant 89 
999 ” » 106 
230 w » 6 
234 n » 100 
269 » NOC 178 
302FB * Kans 148 
364 ” n 206 
374 » NOC 178 
882 » Kani 199 
di » o» 148 
425 » » 98 
429 » » 1 
488 » o» 195 
448» o» 140 
459» 186 
464 ” s» 131 
478 wo 212 
501 1979 NOC 19 
(1978) 3 
Kant LJ 
Kant LJ AIR 


15 1978 Kaut 113 
19 1979 NOC 18 
84 1978 Kant 123 


“401 


(1978) 2 Kant L J 
Kant L J ATR 
105FB1978Kant 190 
156 » NOG 285 
177 » Kant 130 
197 n NOC 261 
201 1979 Kani 68 
226FB" ” 1 
965 ” n 
290 19783 NOC 
878 » Kant 
397 “ NOC 
413 1979 Kant 
4138 1978 » 
495 1979 » 
429 n » 
439 ” ” 


(1979) 4 
Kant L J 
Kant AIR 


5 1979 Kant 114 

9 1978 » 218 
12 1979 » 188 
103 ” » 10 
LTLFB » » 141 
188 ” » 164 
198 » » 21 
269FB » NOC 145 
214` 1978 » 262 
215 1979 Kani 17¥ 
233 » 211 
240FB » » 208 
269FB » ” 
283 ” ” 


284 
210 
260 

48 
215 
111 

89 
110 


(1979) 2. 
Kant L J 
Kant L J AIR 
25 1979 Kant 150 
53FB » u 202 
108 1980 » 25 
154 ” ", l 
158 » NOC 20 
224 1979 Kant 217 
258 1880 » 4 
961 ” ” 14 
992 1979 NOG 134 
378 1980 » l 
» Kant 22 


52° 


THE 


All India 


Reporter 


1979 
Karnataka High Court 


nn 


AIR 1979 KARNATAKA 1 
FULL BENCH 
D. M. CHANDRASHEKHAR, C. J., 
E. S. VENKATARAMIAH AND 
M. K. SRINIVASA IYENGAR, JJ. 

S. Sanjiva Shetty, Appellant v. Aran- 
tha and others, Respondents. 

Mise. First Appeals Nos. 179 and 211 
of 1973, D/- 30-6-1978.* 

Motor Vehicles Act (1939), S. 95 (2) (b) 
(as amended by Act 56 of 1969) — In- 
surance policy before . Amendment — 
Accident after Amendment came into 
force — Liability of insurer, determina- 
tion of — Higher limit fixed by S. 95 as 
amended, is attracted. AIR 1976 Kant 
187, Overruled, 


Held that the material date for ascer- 
taining the extent of liability of the 
insurer is the date of the accrual of the 
cause of action for a claim arising out 
of an accident, which, in general, would 
be the date of the accident and so, in 
respect of a claim arising out of an acci- 
dent on or after 2-3-70 (the date when 
the Amendment Act came into force) the 
extent of the pecuniary limit of liability 
of the insurer is to be determined on the 


basis of the provisions of S. 95 as they’ 


stood at that date and, in the instant 
case, the higher limit provided by S. 95 
as amended with effect from 2-3-70 is 
attracted, (Para 9) 


By applying the amended provision 
which was in force at the date the liabi- 
lity accrued, no retrospective effect is 
given. Nor would it be correct to say 


*(For Review of the order D/- 26-3-1976 
reported in AIR 1976 Kant 146). 
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that, by giving effect to the amendment, 
the existing obligation of the insurer 
under the contract entered into by it 
with the insured is adversely affect- 
ed in the light of the provisions in 
Section 96 (3) and (4) which entitle 
the imsurer to recover from the insured 
any amount paid by the former to dis- 
charge its liability in excess of the 
amount covered by the policy. AIR 1971 
SC 1624; AIR 1964 SC 1736; AIR 1976 
Andh Pra 39; 1973 Acc CJ 319 (Orissa) 
and AIR 1978 Andh Pra 90, Rel, on. 
M. F. A. 525 of 1973, D/- 12-12-1974 
(Kant) & M. F. A. 373/73, D/- 2-7-1974 
(Kant), Approved; AIR 1976 Kant 187, 
Overruled, (Para 8) 


Anno: AIR Comm., M. V. Act, (ist 
Edn.), S. 95, N. 2. 


Referred: Chronological Paras 


AIR 1978 Andh Pra 90 8 
AIR 1976 Andh Pra 39 ` 
AIR 1976 Kant 187: (1976) 1 Kant 

168 7,9 
(1974) M. F. A. 525 of 1973, D/- 12-12- 


Cases 


6 
LJ 


1974 (Kant) - 7 
(1974) M. F. A. 373 of 1973, D/- 2-7-1974 
(Kant) 7 
1973 Ace CJ 319 (Orissa) 6 
AIR 1971 SC 1624 ie 3 
AIR 1964 SC 1736 6 


B. V. Acharya, for Appellant in both 
appeals; P. Ganapathy Bhat (for No. 1) 
in M. F. A.. 179 of 1973, Basavalingappa 
(for No, 2) in M. F. A. Nos, 179 and 211 
of 1973, U. L. Narayana Rao (for No. 1) 
in M. F. A. 211 of 1973 and K. Radhesh 
Prabhu (for No. 3) and K. Suryanarayana 
Rao (for No. 5) in M. F. A, No, 211 of 
1973, for Respondents, : 


x 
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2 Kant, [Prs, 1-6] 


SRINIVASA IYENGAR, J.: — The 
question referred to the Full Bench for 
a decision is: 

- “Where under a motor vehicle’s insur- 
ance policy issued prior to 2-3-1970 (ie. 
before the Amendment of that provision 
by the Amending Act 56 of 1969) to 
which S. 95 of the Motor Vehicles Act, 
1939 is attracted, a claim is made arising 
out of an accident occurring after 2-3-70 
(the date on which the said section was 
amended by Act 56 of 1969) has the ex- 
tent of the pecuniary limit of liability of 
insurer to be determined on the basis of 
the provisions of S. 95 as it stood at the 
date of the issue of the policy or is the 
higher limit provided by S. 95 as amend- 
ed attracted.” 

The relevant facts bearing on the ques- 
tion are: The accident giving rise to the 
claims under S, 110-A of the Motor 
Vehicles Act, 1939 (hereinafter referred 
to as the Act) occurred on 18-4-70. The 
Indian Mercantile Insurance Company 
Ltd., had issued a policy of Insurance 
dated 9-1-70 in respect of the motor 
vehicle owned by the Appellant against 
whom the claim was made and which 
was involved in the accident. Prior to the 
coming into force of the Amending Act 
56 of 1969 the limit of the liability under 
S. 95 (2) (b) of the Act was Rs, 20,000/-. 
By Act 56 of 1969° the limit of liability 
was increased to Rs. 50,000/-. The Amend- 
ment -came into force with effect from 
2-3-1970. 

2. Section 94 (1) of the Act provides. 

“No person shall use except as a 
passenger or cause or allow any other 
person to use a motor vehicle in a public 
place, unless there is in force in relation 
to the use of the vehicle by that person 
or that other person, as the case may be, 
a policy of insurance complying with 
the requirements of this Chapter.” 


3. Section 95 (1) of the Act provides 
that in order to comply with the require< 
ments of this Chapter, a policy of insur- 
ance must (inter alia) be a policy which 
is issued by a person who is an authoris- 
ed insurer and insures the person or 
classes of persons specified in the policy 
to the extent specified in sub-s. (2) (a) 
against any liability which may be in- 
curred by him in respect of the death 
or bodily injury to any eae or damage 
to any property of a third party caused 
by or arising out of the use of the vehi- 
cle in a public place. In Shelkupura 
Transport Co. v. N.L.T. Insurance Co. 
(AIR 1971 SC 1624) the Supreme Court 
observed in para 8 of its judgments 


S. Sanjiva v. Anantha (FB) (Iyengar J.} 


ALR, 


“This takes us to the question as to 
tae extent of the liability of the Insur- 
ance Company, The measure of “ability 
of the Insurer has to be ascertained 
with reference to S. 95 (2) of the Motor 
Vehicles Act, Section 94 of that Act re- 
cuires that every passenger bus should 
ke insured against third party risk, Sec- 
tion 95 (1) prescribes the requi-=ements 
cf policies......... ” (In that case the vehi- 
cle involved was a passenger bus’ 


Section 95 (4) provides for the necessity 
ta issue a certificate of insurance in the 
prescribed form, Section 96 (1) provides 
that the insurer shall satisfy judgments 
against persons insured in respect cf third 
party risks. Section 96 (3) provides 
“where a Certificate of insurance has 
been issued under sub-s. (4) of £. 95 to 
the person by whom a policy has been 
effected, so much of the policy as pur- 
ports to restrict the insurance f the 
persons insured thereby by reference to 
ny conditions other than those in cl. (b) 
of sub-s, (2) shall as respects such liabili- 
fies as are required to be covered by a 
policy under cl. (b) of sub-s, (1) z£ S. 95 
be of no effect: 

Provided that any sum paid by the 
insurer in or towards the dische-ge. of 
any liability of any person which is 
eovered by the policy ‘by virtue >f only 
this sub-section shall be recoverable by 
the insurer from that person.” 


4. Section 96 (4) provides “If the 
amount which an insurer becomes 
-iable under this section to pay in res- 
pect of a liability incurred by = person 
:nsured by a policy exceeds the amount 
for which the insurer would apert from 
zhe provisions of this section be liable 
under the policy in respect of that liabi- 
lity, the insurer shall be entiled to 
recover the excess from that person.” 

5. It is seen from the above provi- 
sions that the liability of the insurer to 
the person entitled to compense-ion is 
imposed statutorily. The measure bf liabi- 
lity is to be ascertained from the rele- 
vant provision in force at the time the 
liability arises. 


6. The cause giving rise to a claim 


` for compensation arises on the death or 


injury to a third party and the liability 
to compensate also arises on that event 
and gets fastened to the insurer if the 
insured is held liable to so cor pensate, 
Explaining the scheme of the provisions 
of Chap. VIII of the Act the Supreme 
Court observed in New Asiatic Insurance 
Co, v. Pessumal Ra 1964 SC 1736) (af 
page 1739) —_ f 
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“Chapter VIII of the Act, it appears 
from the heading, makes provision for 
insurance of the vehicle against third- 
party risks, that is to say, its provisions 
ensure that third parties who suffer on 
account of the user of the motor vehicle 
would be able to get damages for inju- 
ries suffered and that their ability to 
get the damages will not be dependent 
on the financial condition of the driver 
of the vehicle whose user led to the 
causing of the injuries. The provisions 
have to be construed in such a manner 
as to ensure this object of the eract- 
ment.” 

In para 22 of the judgment it was ob- 
served : 


Moiese We are of opinion that once the 
company had undertaken liability to 
third parties incurred by the persons 
specified in the policy, the third parties’ 
right to recover any amount under or 
by virtue of the provisions of the Act is 
not affected by any condition in the 


The material date is the date of accrual 
of the liability though the liability arises 
by virtue of the insurance policy and it 
being in force as at the date of accrual 
of the liability. This is also the view 
taken by the High Court of Andhra Pra- 
desh in H. J. Insurance Co. Ltd. v. A. 
Vijayalakshmi (AIR 1976 Andh Pra 39) 
and the Orissa High Court in Sabita Pati 
v. Rameshwar Singh (1973 Acc CJ 319). 


7. The Division Bench has referred 
the question to the Full Bench noticing 
that the decisions of this Court were not 
uniform. In an unreported judgment in 
Smt. Jayanthi S, Rao v. Mariamma 
(M. F. A. 525 of 1973 decided on 12-12- 
74) in which an analogous provision in 
S. 95 (2) (a) raising the limit of lability 
was for consideration it was held taat 
the liability of the insurer is to be ascer- 
tained with reference to the date of acci- 
dent. In M.F.A. 373/73, (B. R. Kamath 
v, Devaki) decided on 2-7-1974 the liabi- 
lity on the basis of the amended provi- 
sion was enforced, The relevant portion 
of the judgment is: 


“Tt is contended for the appellants 
that in view of the amendment of S. 95 
of the Motor Vehicles Act effected by the 
Motor Vehicles (Amendment) Act, 1969 
(Act No. 56 of 1969), the limit of liability 
of the insurer has been raised to 
Rs. 50,000/- and therefore the direction 
of the Tribunal below has to be modified 
fixing the liability for payment of the 
entire sum of Rs, 28,500/- on the insurer 
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in view of the amended law in force. 
It is not denied that the said amendment 
of S. 95 had come into force prior to the 
date of the accident, on 2-3-1970 itself. 
That the true legal position arising from 
the amendment of S. 95 by the aforesaid 
Act is, as contended for the appellants, 
not denied on behalf of the 6th respon- 
dent insurer i.e. the Concord of India 
Insurance Co. Ltd. We are also satisfied 
that the contention is well founded in 
law.” 


The accident had occurred subsequent 
to the amendment by Act 56 of 1969 
coming into force though the policy had 
been issued earlier, However, in Premier 
Insurance v, Padma Srinivasan reported 
in (1976) 1 Kant LJ 168 : (AIR 1976 Kant 
187) another Bench expressed itself thus 
(at page 189 of AIR): 


“The liability of the insurer is that 
under the insurance policy issued by him. 
But in the present case, the liability is 
determined by the terms of Ex. P-9 the 
Certificate of Insurance. It states that 
the liability is limited to that under 
Chapter VIII of the Motor Vehicles 
Act, 1939. It means that the liability was 
limited to Rs. 20,000/- according to 
S. 95 (2) as it then stood, If retrospec- 
tive effect is given to the amendment 
Act, it will have the effect of enhancing 
the liability of the insurer to Rs. 50,000/-. 
In other words it affects adversely the 
existing obligation of the insurer under 
the terms of the contract entered into by 
the insurer with the insured. There are 
mo express words giving retrospective 
effect to the amendment of S. 95 (2) of 
the Motor Vehicles Act. In the amend- 
ment Act, there are no other indications 
to show that it was the intention of the 
Legislature to give a retrospective effect 
to this amendment. Hence the amend- 
ment must be held to apply only to poli- 
cies of insurance or liabilities of the 
insurer created after the date the amend- 
ment came into effect viz., 2-3-1970.” 

8 In our opinion, the observations in 
this judgment in regard to the nature of 
the liability of the imsurer to third par- 
ties would not be corréct in the light of 
the observations of the Supreme Court 
quoted above and the scope of the provi- 
sions of the Act noticed. By applying the 
amended provision which was in force 
at the date the liability accrued no re- 
trospective effect is given. The reasoning 
assuming the contrary cannot be support- 
ed. The other reason given that by 
giving effect to the amendment the exist- 
ing obligation of the insurer under the 
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contract entered into by it with the in- 
sured is adversely affected would also 
not be correct in the light of the provi- 
sions in S. 96 (3) and (4) which entitle 
the insurer to recover from the insured 
any amount paid by the former to dis- 
charge its liability in excess of the 
amount covered by the policy. Under the 
circumstances similar to those in the 
instant case the Andhra Pradesh High 
Court has held that the higher limit 
prescribed by S. 95 (2) as amended was 
attracted. (AIR 1978 Andh Pra 90, 
M. Vengamma v. K. Durvasulu), 


9. Dissenting from the view expres- 
sed in (1976) 1 Kant LJ 168 : (AIR 1976 
‘Kant 187), we hold that the material 
date for ascertaining the extent of liabi- 
lity of the insurer is the date of the ac- 
crual of the cause of action for a claim 
arising out of an accident, which in gene- 
ral would be the date of the accident 
and so in respect of a claim arising out 
of an accident on or after 2-3-70 the ex- 
tent of the pecuniary limit of liability of 
the insurer is to be determined on the 
basis of the provisions of S. 95 as at that 
. [date and in the instant case the higher 
limit provided by S. 95 as amended with 
effect from 2-3-70 is attracted, The ques- 
|tion is answered accordingly. 

Answered accordingly, 
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K. S. PUTTASWAMY, J. 
Jagadish Patil, Petitioner v. The State 
of Karnataka and others, Respondents. 
Writ Petn. No, 8398 of 1978, D/- 13-10- 
1978. 


(A) Karnataka Co-operative Societies 
Act (11 of 1959), Ss, 53-A., 29-C and 55 — 
Person disqualified under S. 29-C — 
Cannot be nominated by State Govern- 
ment under S. 53-A — S. 55 does not 
exclude applicability of S. 29-C to nomi- 
nations made under S. 53-A. 


Section 55 provides that the provisions 
made in Ss. 42 to 54 of Chap. VI “State 
Aid to Co-operative Societies” will pre- 
vail notwithstanding any inconsistency 
in the Act or in any other law in force. 
Section 55 does not appear to exclude all 
other provisions made in the Act in par- 
ticular the provisions relating to the dis- 
qualifications for being elected or ap- 
pointed (which includes nomination) as a 
Director of a Society. By givimg effect 
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z> S. 29-C no inconsistency or conflict 
waatsoever would arise in the Govern- 
ment making nominations under S. 53-A. 
Thus if the person sought to be nomi- 
nated under S. 53-A comes withir the 
disqualifications in S. 29-C he cannot be 
nominated, (Pera 16) 
(B) Karnataka Co-operative Societies 
Act (11 of 1959), S. 53-A — Nomination 
under by the State Government — On 
tke facts and circumstances nomination 
proved to be mala fide — Nomination 
even if within the power of State Gov- 
ernment, had to be struck down — 
(Constitution of India, Art, 226). 


An action of the Government even 
though within its power, if actuazved by 
mala fides established either by direct or 
circumstantial evidence, is liable zo be 
struck down under Art. 226 of the Consti- 
tution. In examining the plea of mala 
fides, the Court must necessarily have 
regard to the object of the statute con- 
ferring power and whether the power 
conferred has been exercised for the 
purposes and the object of the statute 
or for any other purpose. (Para 11) 

The object of S. 53-A is to see that 
the Government nominees fully parti- 
Cipate in the deliberation and the func- 
tioning of the Society and safeguard the 
public funds that are invested in a Co- 
cperative Society. Government should 
make nominations only to achieve this 
ebject and cannot make nominations for 
any other object though the choice of 
the person exclusively vests in it. 

(Para 12) 

Where the State Government nominat- 
ed some persons under S. 53-A in post- 
haste to check the control of rival poli- 
sical party over a Co-operative Society, 
the action of the State Government held, 
was not within the object of S. 53-A and 
was actuated by mala fides, AIR 1964 
SC 72, Rel. on. (Para 12) 

Anno: AIR Comm., Const, of India 
(2nd Edn.), Art, 226, N. 172 (M). 

(C) Karanataka Co-operative Societies 
Act (11 of 1959), Ss, 26, 27 —- Meeting of 
the management committee of a Co- 
operative Society for electing Chairman 
— Secretary of Society adjourning the 
meeting — Validity. 


Elections to any office cannot be nor- 
mally postponed unless the law itself in 
express terms authorises such an officer 
on any of the circumstances mentioned 
in such a law itself. (Para 18) 

Where either the Karnataka Act 11 of 
1959 or the Rules made thereunder does 
not authorise the Secretary of the Cos 
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operative Society to postpone the elec- 
tions in the Society, the action of the 
Secretary postponing the meeting of the 
Managing Committee to be held for elec- 
ting the Chairman would be invalid. 
(Para 18) 
Cases Referred: Chronological Paras 


(1978) W. P. No. 8167 of 1978 (Kant) 12 
(1976) W. P. No. 7517 of 1976 (Kant) 3 
AIR 1964 SC 72 9, 11 


Murlidhar Rao, for Petitioner; Ven- 
Katachaliah, Govt. Pleader (for Nos. 1 
and 2) and V, H. Ron (for Nos, 3 to 8), 
for Respondents. 


ORDER: — Admittedly the petitioner 
is a member and an elected Director of 
the Gulbarga District Co-operative Cen- 
tral Bank Ltd., Gulbarga (hereinafter 
referred to as ‘the Society’) constituted 
and functioning under the Karnataka 
Co-operative Societies Act of 1959 (here- 
inafter referred to as ‘the Act’). He also 
claims to have been elected as the Presi- 
dent of the Society on 26-7-1978, 


2. In exercise of the powers confer- 
red by S. 53-A of the Act, Government 
in its Notification No. RDC 187 CLS 78 
dated 25-7-1978 has mominated respon- 
dents Nos. 4 to-8 as its nominees on the 
Board of Directors of the Society, the 
validity of which is challenged by the 
petitioner (1) as vitiated by mala fides; 
(2) that respondent No, 7 was ineligible 
to be nomimated as a Director as his 
daughter is working as a clerk in the 
Society; and (3) that respondent No. 8 
being a defaulter to the Society was in- 
eligible to be nominated as a Director of 
the Society, : 


3. On 18-5-1976 a show cause notice 
was issued to the Committee of Manage- 
ment of the Society under S. 30 of the 
Act proposing to supersede the Commit- 
tee of Management for the various omis- 
sions and commissions specified in the 
show cause notice. But even before the 
Authority could pursue and conclude 
the proceedings initiated under S. 30 of 
the Act, on 28-7-1976 Government issued 
a notification under S. 30-A of the Act 
appointing the Special Officer for a period 
of two years, as a result of which the 
Committee of Management vacated their 
office on the same day. On 27-8-1976 the 
petitioner challenged the Notification 
issued by the Government under S, 30-A 
before this Court in Writ Petition No. 
7517 of 1976 and sought for stay of the 
operation of the’ said Notification, On 
19-10-1976 this Court issued rule nisi 
and ordered notice on the prayer made 
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by the petitioner for stay which was not 
granted for the reason that the Special 
Officer had taken charge of the Society 
and was functioning. On 2-6-1978, Writ 
Petn. No. 7517 of 1976 came up for hear- 
ing before me on which day a Memo was 
filed by Government inter alia stating 
that steps had been taken for holding 
election to the Committee of Manage- 
ment and hand over the charge, On a 
consideration of the Memo filed by Gov- 
ernment and all other factors while 
holding that the Notification impugned 
in the Writ Petition was illegal, I dis- 
missed Writ Petn. No. 7517 of 1976. 


4. On 16-7-1978 elections to the Com- 
mittee of Management were held in 
which the petitioner and 11 others were 
elected, On 18-7-1978 the Secretary of 
the Society issued a notice to the elected 
members as also five other members, 
viz., Sriyuths Subhash Patil, Maruti Male, 
Narasingh Rao, Iqbal Ahmed and Nara- 
singh Jadav, who had been nominated 
by the Government under S. 53-A in its 
Notification No. RDC 368 CCB 75 dated 
27-12-1975 on the ‘previous Committee 
of Management fixing 26-7-1978 for elect- 


‘ing the Chairman of the Society and 


for transacting certain other business 
with which we are not concerned, On 
24-7-1978 the petitioner challenged the 
action of the Secretary in so far as it 
directed the issue of notices to the afore- 
said five persons in Writ Petition No. 
8167 of 1978 and sought for an interim 
order restraining the nominees of the 
Government from participating and cast- 
ing their votes in the election scheduled 
to be held on 26-7-1978 for the office of 
the Chairman of the Society. On the 
same day, this Court issued rule nisi and 
also granted the interim prayer sought 
by the petitioner and thus prevented the 
aforesaid five persons from participating 
in the election. 


5. It is the case of the petitioner that 
the nomination of respondents Nos. 4 to 
8 made by the Government on 25-7-1978 
is actuated by mala fides and is not in- 
tended to achieve the purposes and ob-. 
ject of the Act. The petitioner has aver- 
red that he is a member of the Janata 
Party. He has also asserted that Gov- 
ernment is keen on not permitting the 
petitioner and the other members of the 
Janata Party to function and manage 
the affairs of the Society. In justification 
of his plea of mala fides, the petitioner 
has asserted that one Sri Jarnappa, Per- 


. sonal Assistant to Sri G. Devendrappa, _ 
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Minister for Animal Husbandry and 
Dairy Development, was deputed to per- 
sonally deliver copies of the notification 
dated 25-7-1978 to three of the nominees 
viz, Shivalinga Reddy, Dr. G. Subbaiah 
and Shivaraya Master — respondents 
Nos. 4, 5 and 7 respectively — enabling 
them to participate in the election, sche- 
duled to be held on 28-7-1978. 

6. Lastly, the petitioner has averred 
that he has been elected as the Chair- 
man of the Society on 26-7-1978 and has 
therefore contended that the action taken 
by the Secretary to adjourn the meeting 
and elect a new Chairman on 28-7-1978 
besides being not true is also illegal. I 
will state the necessary facts of this 
aspect in some detail at a later stage. 


7. Very surprisingly respondents Nos. 
1_ and 2 have been content to argue the 
case by producing the records of the 
Secretariat without filing their returns 
denying any of the allegations made by 
the petitioner. From the records produc- 
ed (vide file No. RDC 187 CLS 78 of the 
Karnataka Government Secretariat), the 
following facts emerge :— 

On 12-7-1978 Sri G. Devendrappa, 
Minister for Animal Husbandry and Dairy 
Development sent a Minute to the Min- 
ister of State for Co-operation suggesting 
the nomination of Sriyuths Shivaraya 
Master, Dr. G. Subbaiah, Md. Mawalan 
Patel, Amruth Ankalgi and Mallanna 
Halgeri, as Directors of the Society. In 
the Minute he also stated that the per- 
sons suggested by him are not defaulters 
to any Society. On 13-7-1978 Sri Veer- 
shetty Kushnoor, Minister of State for 
Co-operation minuted as under on the 
Minute of the Minister for Animal Hus- 
bandry and Dairy Development :— 


“Commissioner Please take immediate 
action for nominating these persons as 
Directors of Bank because the first Board 
is going to meet to elect President 
within 10 days, so take urgent action,” 


In pursuance of the Minute of the 
Minister for Co-operation, a letter was 
addressed on 19-7-1978 to the Joint 
Registrar of Co-operative Societies (Cre- 
dit), Bangalore, which was also copied 
to the Deputy Registrar of Co-operative 
Societies, Gulbarga, asking them to fur- 
nish the bio-data of the five persons 
proposed for nomination and certain 
other details, While the Government was 
awaiting the receipt of the bio-data and 
other details called for on 19-7-1978, the 
Minister for Animal Husbandry and 
Dairy Development on 24-7-1978 sub- 
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mitted another Minute; suggesting the 
nomination of the five persons mentioned 
in that Minute. It is seen from the 
Minutes dated 12-7-1978 and 24-7-1978 
three names are common and im .the 
place of Md. Mawalan Patel and 
Mallanna Halgeri, Shivalinga Reddy and 
Chandra Shetty were suggested. In the 
said Minute it is also stated that the five 
persons are not defaulters, On the same 
day the Minister of State for Co-opera~ 
tion accepted the suggestion of the Min- 
ister for Animal Husbandry and Dairy 
Development and submitted the file to 
the Chief Minister who approved the 
same on 25-7-1978. Evidently after the 
approval accorded by the Chief Minister 
a notification of the same date was 
issued and the matter was communicated 
to the Secretary of the Society by tele- 
gram. In the telegram, thereisa direction 
to the Secretary to allow the nominated 
members to attend and participate in the 
election scheduled to be held on 26-7- 
1978 to the office of the Chairman of the 
Society, As to the development that took 
place on receipt of the telegram by the 
Secretary will be stated and dealt by me 
at a later stage, 


8 In I. A. No. I filed by respondent 
No, 3 for vacating the interim order of 
stay issued by this Court on 28-7-1978, 
he has justified the action of the Gov- 
ernment, He has asserted that the peti- 
tioner is not a member of the Janata 
Party, but is a member of the Congress 
Party (Reddy Group) and is the Secre~ 
tary of the District Congress Committee 
and the Karnataka Pradesh Congress 
Committee. A separate statement of ob- 
jections is also filed by respondent No. 3 
justifying the action of the Government. 
In a separate statement of objections res~ 
pondents Nos. 4 to 8 have also asserted 
the very facts asserted by respondent 
N. 3 in I. A. No. I 


§. Sri Murlidhar Rao, learned coun- 
sel for the petitioner strenuously con- 
tended that the nomination of respon- 
dents Nos. 4 to 8 by Government is act- 
uated by political and collateral con- 
siderations and is vitiated by mala fides 
and therefore the impugned notification 
is liable to be quashed, Sri Murlidhar 
Rao maintained that the facts noticed 
earlier coupled with all other circum~ 
stances lead to the inescapable conclusion 
that the action of the Government is 
vitiated by mala fides. In support of his 
contention Sri Murlidhar Rao strongly 
relied on the ruling of the Supreme 
Court in S. Pratap Singh v, The State of 


me. 
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Punjab (AIR 1964 SC 72), Sri Venkata- 
chalaiah, learned High Court Govern- 
ment Pleader, appearing for respondents 
Nos. 1 and 2 and Sri V. H. Ron, learn- 
ed counsel for respondents Nos, 3 to 8 
refuted the contention of Sri Murlidhar 
Rao and urged that the action of the 
Government is bona fide. 


10. Sri Murlidhar Rao did not; right- 
ly dispute the power of the Government 
to nominate five persons on the! Board 
of Directors of the Society under $, 53-A 
of the Act. 


Wl. An action of the Government 
even though within its power, if actuat~ 
ed by mala fides established either by 
direct or circumstantial evidence, is 
liable to be struck down under Art. 226 
of the Constitution. Secondly in examin- 
ing the plea of mala fides, the | Court 
must necessarily have regard to the ob- 
ject of the statute conferring power and 
whether the power conferred has been 
exercised for the purposes and the o2- 
ject. of the statute or for any other pur- 
pose, Both these principles are firm_y 
established in Pratap Singh’s case | (AIR 
1964 SC 72), 


12. In 1976 the Authority that issued 
a notice under S. 30 of the Act did not 
pursue the same to its logical Concini, 
for reasons best known to it, But all of a 
sudden Government on 28-7-1976 ap- 
pointed a Special Officer under 3 30-A 





and thus immobalised the elected | body 
from functioning. When Writ Petition 
No. 7517 of 1976 filed by the petitioner 
came up for hearing before this Court, 
though Government had the power to 
extend the term of the Special ffic A 
did not extend its term and undertook 
to hold elections and hand oven the 
charge of the Society to the elected 
body. It is not in dispute that Sri G. 
Devendrappa, Minister for Animal | Husz- 
bandry and Dairy Development, who has 
played a significant role in the nomina- 
tions of respondents Nos. 4 to 8, |hails 
from Gulbarga District. At every stage 
there appears to be a move by the | peti- 
tioner and others to have the control of 
the Society but the same is being check- 
d or countered by Government exẹrcis- 
ing the extensive powers conferred on it 
by one or the other provisions of law. 
On 24-7-1978 this Court issued rule nisi 
in Writ Petition No. 8167 of 1978 and 
issued an interim order preventing the 
previous nominees of the Government 
from participating in the election of the 
Chairman of the Society scheduled to be 
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held on 26-7-1978. On 19-7-1978 Gov- 
ernment had called for the bio-data of 
five persons mentioned in the Minute 
dated 12-7-1978 of Sri G. Devendrappa 
and certain other particulars from the 
Joint Registrar and Deputy Registrar 
and a reply from those officers had nof 
been received by the Government even 
on 24-7-1978, Without waiting for the 
reports Sri G, Devendrappa sends another 
Minute on 24-7-1978 to the Minister for 
Co-operation suggesting the names of 
respondents 4 to 8 which is approved by 
him on the same day and by the Chief 
Minister on the next day. Immediately 
thereafter a notification is issued and the 
same is conveyed by a telegram with a 
specific direction to the Secretary of the 
Society to permit its nominees to attend 
the meeting and participate in the elec- 
tions, At this stage, it is useful to notice 
the object of S. 53-A of the Act. Sec- 
tion 53-A empowers the Government to 
nominate one-third of the total number 
of members of the Committee of a Co- 
operative Society where the State Gov- 
ernment has subscribed to the share 
capital of a Co-operative Society to the 
extent of mot less than (i) fifty per cent 
of the total share capital; or (ii) five lakhs 
of rupees, The object of S. 53-A is to 
see that the Government nominees fully 
participate in the deliberations and the 
functioning of the Society and safeguard) 
the public funds that are invested in a 
Co-operative Society. Government should 
make nominations only to achieve the 
object and cannot make nominations for 
any other object though the choice of 
the person exclusively vests in it. In 
making the nominations of respondents 
Nos, 4 to 8 in post-haste, Government 
appears to have lost sight of the object 
and purposes of S. 53-A of the Act. Apart 
from these facts which are all telling, 
Government has not even denied the 
allegations of mala fides attributed by 
the petitioner, Sri Jarnappa, P. A. to the 
Minister for Animal Husbandry and 
Dairy Development, has not filed any 
counter denying the allegations made 
against him, Even respondents Nos. 4 to 
8 do not specifically deny the allegation 
of the petitioner against Sri Jarnappa. 
Lastly respondents Nos, 4 to 8 do not 
dispute that the petitioner is a member| . 
of a rival political party if not a mem- 
ber of a Janata Party as claimed by him. 
At every stage the petitioner has been 
fighting every move of the Government 
and of the Authorities to control the 
Society, On an examination of all these 
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facts and circumstances, I am of the 
opinion that the petitioner has satisfac- 
torily established that the action of the 
Government in nominating respondents 
Nos. 4 to 8 under S. 53-4 of the Act is 
vitiated by mala fides. 


18. Sri Murlidhar Rao next contended 
that respondents Nos, 7 and 8 suffered 
the disqualifications specified against 
them and therefore they were not eligi- 
ble to be mominated as Directors of the 
Society. Elaborating his contention Sri 
Murlidhar Rao maintained that S. 29-C 
is attracted to a case of nomination 
under S. 53-A amd therefore respondents 


Nos, 7 and 8 were not eligible to 
be appointed and cannot continue 
as Directors of the Society. Sri 


Ron refuted the contention of 
Sri Murlidhar Rao and urged that on a 
proper construction of Ss, 29-C, 53-A and 
55 of the Act the nomination of respon- 
dents Nos. 7 and 8 was legal. Before exa~ 
mining the legal contention, it is useful 
to record a finding as to whether respon- 
dents 7 and 8 suffer from any of the dis- 
qualifications under the Act. 


14. According to the petitioner one 
Smt. Indira, an unmarried daughter of 
respondent No. 7, is working as a clerk 
in the Society and therefore he is disqua~ 
lified to be nominated as a Director of 
the Society, The assertion of the peti- 
tioner that Smt. Indira, an unmarried 
daughter of respondent No. 7 is working 
in the Society is not disputed by respon- 
dent No. 3 or by respondent No, 7. 
Under cl. (f) of sub-s. (1) of S. 29C, 
a near relation which includes the father 
of a paid employee of a Society is inelig~- 
ible for being elected, appointed or con- 
tinued as a member of the Committee of 
Management of a Co-operative Society 
and thus respondent No. 7 is ineligible to 
be elected or appointed as a member of 
the Board of Directors. 

15. The case of the petitioner against 
respondent No. 8 is that he is a member 
of the Chincholi Taluk Primary Co-ope- 
rative Land Development Bank Limited, 
Chincholi, District Gulbarga and he has 
not cleared the loans due to that Society 
as on the date of his nomination. In sup- 
port of his case, the petitioner has pro- 
duced a certificate called ‘due certificate’ 
issued by the Chincholi Society (Exhibit 
tH’), In their additional statement of ob- 
jections respondents Nos. 4 to 8 have 
denied this assertion of the petitioner 
and contend that 50 per cent of the 
amount borrowed for sinking the well has 
been recommended for remission, which 
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has not been finally sanctioned by the 
competent authority so far. So long as 
the remission recommended by the au- 
thorities is not sanctioned and the loan 
is not written off, the claim of respon- 


‘dent No. 8 that he is mot a defaulter as 


certified by the Chincholi Taluka Prima- 
ry Co-operative Land Development Bank 
Ltd., (héreinafter referred to as ‘the 
Bank’) cannot be accepted. Even other- 
wise, I have no reason to reject the certi- 
ficate issued by the Administrator of the 
Bank, I therefore hold that respondent 
No. 8 is a defaulter to the Bank and was 
therefore not eligible for being elected or 
appointed to the Board of Directors of 
the Society. - 


16. Sri Ron strenuously contended that 
it is open to the Government to nomi- 
nate amy person under S., 53-A whatever 
may be his disqualification under S. 29-C 
and that is clear from S. 55 of the Act. 
Sri Ron maintained that S. 55 of the Act 
in clear and unambiguous terms excludes 
the operation of S. 29-C of the Act. Sri 
Murlidhar Rao countered the ergument 
of Sri Ron and urged that S. 29-C is not 
excluded in making nominations under 
S. 53-A of the Act. Im order to appre- 
ciate the contention of Sri Ron, it is use~« 
ful to read S. 55 of the Act and ascer- 
tain its true import. S. 55 reads thus :— 

"55. Provisions of this Chapter to 
override other laws.— The provisions of 
Ss, 42 to 54 of this Chapter shall have 
effect notwithstanding anything incon- 
sistent therewith contained in this Act 
or any other law for the time being in 
force.” 


Sections 42 to 54 occurring under 
Chapter VI ‘State Aid to Co-operative 
Societies’ provide for State participation 
of Apex Co-operative Societies and mat- 
ters incidental thereto. S. 55 provides 
that the provisions made in Ss. 42 to 54 
of Chapter VI ‘State Aid to Co-operative 
Societies’ will prevail notwithstanding 
any inconsistency in the Act or in any 
other law in force. S. 55 does not appear 
to exclude all other provisions made in 
the Act in particular the provisions relat- 
ing to the disqualifications for being elect- 
ed or appointed as a Director of a’ So- 
ciety. By giving effect to S. 29-C no in- 
consistency or conflict whatsoever would 
arise in the Government making nomina- 
tions under S. 53-A of the Act. On the 
other hand to accept the argument of 
Sri Ron and exclude S. 29-C, the legisla- 
tive intent of prohibiting disqualified 
members to be on the Board of Directors 
would be defeated and the same is not in 
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accord with the well-recognised canons 
of interpretation of statutes. The word 
‘appointed’ occurring in S. 29-C and the 
word ‘nominated’ occurring in S. 53-A 
have one and the same meaning. In my 
opinion, there is no merit in the conten- 
tion of Sri Ron that S. 29-C is excluded 
in making nominations under S. 53-A of 
the Act. I am therefore of the opinion 
that the nominations of respondents 7 





and 8, even if bona fide, were impermis- 
sible and illegal. 


17. Sri Murlidhar Rao lastly contended 
that the petitioner has been elected as 
the Chairman on 26-7-1978 and that in 
any event the action of the Secretary in 
postponing the elections scheduled to be 
held on 26-7-1978 and the meeting, if 
any, held on 28-7-1978 is unauthorised 
and illegal. Sri Ron refuted this conten- 
tion and urged that the meeting sche- 
duled on 26-7-1978 was not at all a mat- 
ter of fact held and therefore a meeting 
to elect a Chairman has necessarily to 
be held in accordance with law. 


18. On the question as to whether a 
meeting to elect the Chairman as sche- 
duled on 26-7-1978 was actually held on 
that day or not, there is conflicting ver- 


sions between the petitioner and respon- 


dents Nos. 4 and 8, Even the material 
that is produced by either of the parties 
in support of their respective cases is 
such that it is not possible for me to re- 
cord a finding in favour of any one of 
the parties. I therefore, do not propose 
to elaborately notice the respective as- 
sertions of the petitioner and respondents 
Nos. 4 to 8 and the conflicting material 
produced by them in support of their 
respective cases, In my opinion, it would 
be safer to proceed on the material plac- 
ed on this question by respondent No. 3. 
The telegram dated 25-7-1978 is stated to 
have been received by the Secretary on 
26-7-1978 at 9-15 A.M. and there is an 
endorsement to that effect on the origi- 
nal telegram. In the telegram there is a 


‘specific direction that the nominated 


members should be allowed to participate 
in the election of the Chairman schedul- 
ed to be held on 26-7-1978, The meeting 
was scheduled to commence at 11 A.M. 
on the same day. The Secretary found 


-that it was not pessible to issue meeting 


notices to the newly nominated persons 
and hold elections on the same day at 
11 A.M. He therefore sought the advice 
of the legal adviser of the Society who 
advised the Secretary to adjourn the 
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meeting and give an opportunity which 
appears to have been accepted by the 
Secretary and action has been taken 
thereto. I am, therefore, inclined to hold 
that a meeting did not take place on 
26-7-1978. But the question is whether 
the Secretary was competent to adjourn 
the meeting and the meeting, if any, held 
on 28-7-1978 is a valid meeting. It is set- 
tled law that elections to any office can- 
not be normally postponed unless the law 
itself in express terms authorises such 
an officer on any of the circumstances: 
mentioned in such a law itself. Sri Ron 
is unable to point out that the Act and 
the Rules made thereunder authorise the 
Secretary to postpone the elections much- 
less hold the elections on 28-7-1978 under 
the Chairmanship of the Deputy Com- 
missioner, In this view, I have to neces- 
sarily hold that the action of the Secre- 
tary in postponing the elections and the 
meeting, if any, held on 28-7-1978 under 
the Chairmanship of the Deputy Com-: 
missioner is invalid. In the circumstan-| 
ces that have developed there is no other 
alternative for this Court but to direct 
the Secretary to call for a meeting with 
all expedition to elect a Chairman ex- 
cluding respondents Nos. 4 to 8. 





19. In the light of my above discus- 
sion, I quash the notification no. RDC 
187 CLS 78, dated 25-7-1978, 15-7-1978 of 
the Government of Karnataka (Exhibit 
‘A’) and the. proceedings of the postponed 
meeting of the Board of Directors of the 
District Central Co-operative Bank Lid., 
Gulbarga, held on 28-7-1978 (Exhibit ‘J’) 
and direct its Secretary to call for a 
meeting to elect a Chairman to the said 
Society in accordance with law and in 
the light .of the observations made in 
this order with all expedition, 


20. Rule made absolute, 


21. Petitioner is entitled to his cost 
from respondents Nos. 1 and 2, Advo- 
cate’s fee Rs. 250/-.  - 


22. Let a copy of this order be com- 
municated to respondents Nos. 1 to 3 
within 10 days from today. 


Order accordingly. 
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AIR. 1979 KARNATAKA 10: 
K. BHIMIAH AND 
G. N. SABHAHIT: JJ, 

The General Mangager,, 
State Road Transport Corporation, Ap- 
pellant v, Sangappa 
Goudar and others, Respondents. 

Mise, First Appeal 
D/- 2-8-1978.* 

(A): Motor Vehicles. Act (IV. of 1939); 
S. 110 (1) — Out of the use of motor 
vehicle — Bus 
halted’ on a slope by driver unattended. 
— Bus slipping and dashing against a 
tea stall — Held the bus was in use when: 
the accident occurred (Para 8): 

Anno: AIR Comm. M. V, Act (1939),. 
ist. Edn. S. 110 N. 2..° 

(8) Motor Vehicles Act (EV of 1939),. 


Ss. 81, 84 and 110-B — Bus going: 
on road — Bus halted on. slope un- 
attended — ‘Bus slipping and dashing: 


against a tea stall — Held it was the: 
duty of the driver either to: sit in the: 
bus himself or to make another quali- 
fied driver to occupy’ his. seat —- Provi- 
sions of Ss. 81 and 84 contravened — The 
accident held: occurred due: to the: neg: 
ligence of the driver. (1941) 1 K. B. 
108, Bel. on, (Para 9) 

Anno: AIR Comm: M, V. Act- (1989), 
Ist Fdn. S. 110-B N. 3. 

(C) Motor Vehicles Act (IV of 1939), 
S. 110-B — Award: of damages — In- 
jured claimant in hospital for 35 davs: 
— Suffering loss. of income and in- 
curring expenses and also suffering 


pain — Damage to property also — 
Award of damages of Rs.. 3000/- for 
personal injury and Rs. 927/-. for 


damage to property — Award held to. 
be on conservative and not on liberal 
side, (Paras. 9, 10) 


Anno: AIR Comm, M. V. Act (1939), 
(ist Edn), S. 110-B, N. f.. 
Cases Referred: Chronological’ Paras. 
(1941) 1 KB 108:164 LT 171, Maguire 
v. Crouch: : 9 


C. M. Desai, for Appellant; W.. K.. 
Joshi (for No. 1) and B, 
No, 2), for Respondents. 

SABHAHIT, J.:— This appeal is in- 
stituted by the K. S, R.T.C., against 


*(Against Judgment and. Award passed 
by MA.C.T. No. 1, Belgaum, Dj- 
18-11-1975.) 


TV/JV/E115/78/MNT/MVJ 





Karnataka. 
Satalingappa: 


No; 355 of 1976,. 


going on road — Bus: 


Subbiah (for . 


A. E.R. 


the: judgment: and Award dated. 18-ll- 
T975. passed in. M.V.C. No.. 10° of 1969, 
on: the file of the Accidents Claims 
Tribunal No. I, Belgaum. 

2. On 2-2-1969 at about 2 a.m. the 
S. T.. bus bearing No, MYF 4025 be- 
longing. to. K. S. R.1T.C.,. was stationed 
by its driver near Ugargol Naka on 
Saundatti Yellamma Hills on a slope 
unattended. The bus suddenly started 
moving and dashed against a tea stall 
causing considerable damage to the 
stall and resulting in the fracture of 
the shoulder bone of the claimant. The 
claimant got himself treated in the 
hospital and presented the claim peti- 
tion to the Tribunal on 22-3-1969 
claiming compensation of Rs. 15,000/-.,. 
both for injuries sustained and the 
damages caused. to the. property. 


3. The. respondent: No. 1 — the: 
K. S Ri. T. C. — resisted the claimion 
the ground that: the bus moved: down: 
the slope as its gear’ got. released.and as’ 
such it could not be said that: the: ac- 
cident arose in the use of the motor 
vehicle or due. to the negligence of 
the driver.. In: that way, it submitted. 
that the Tribunal has no jurisdiction. 
to: entertain the claim. It. also contend- 
ed: that the claim with: regard: to the. 
properties was. not maintainable before 
the: Tribunal.. Alternatively, the: K. S. 
R.T..€.,. asserted that the: claim was: 
excessive: The ‘second: respondent in. 
the petition, adopted: the statement: of. 
objections: filed: by” the: first: respondent. 
The third? respondent — Insurance! 
Company —- contended’ that: the vehicle: 
was not insured! with it during the re~ 
Tevant period: On: these- pleadings; the: 
Tribunal raised the- following’ issues: 


(1) Whether the applicant. proves 
that. the accident occurred due. to. the: 
rash: and negligent act. of the driver. 
opponent No.. 2 of M. S. R.T.C. bus 
bearing: No: MYE 4025? 

(2) Whether all or any of the op=- 
ponents are ` liable to: pay: compensa- 
tion, and’ if so, what amount? 

(3). Whether the Claims Tribunal has 
no: jurisdiction. to entertain and decide 
the application? 

4. During’ hearing; the claimant: 
examined himself as P: W, I and. exa- 
mined in support of his claim another 
witness. As - against that the respon- 
dents examined: the driver of the vehi= 
cle’ as DW 4, and’ closed: their case: 
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5. The ‘Tribundl appreciating the 
evidence on record held that it ‘had 
jurisdiction to entertain the claim, that 
the accident was the result of rash 
and negligent act of the driver o the 
bus and in that view awarded com- 
pensation of Rs, 3,000/- towards the 
injuries sustained by the claimant and 
Rs. 927/- towards damages causec to 
the property by its judgment and 
Award referred to above, Aggrieved 
by the said award, the K. S. R. I. C. 


has ‘come up in appeal before this 
court. 
6. The jJearned Advocate .appearing 


for ‘the appellant contended that the 
Tribunal was not justified in entertain- 
ing the claim petition as it coulé not 
‘be said that the accident -occurred in 
the use of the motor vehicle, Accord- 
ing to him., the Award was more on 
‘the liberdl side. As against that, the 
learned Advocate for the respond2nt-1 
‘in this appeal submitted that the com- 
pensation awarded was on the conser- 
vative side and that the Tribunal had 
jurisdiction to entertain the claim and 
decide the quantum .of compensation. - 

7 We were taken through the evi- 
dence on record. The points that arise 
for our .consideration .are: 


(1) ‘Whether the Tribunal had juris- 
diction to entertdin the ‘claim -pefition 
on the facts of ‘this case? 

(2) Whether the compensation award- 
‘ed is just and proper? 


8. S. 110 (1) of the Motor Vekicles 
Act states that a State Government 
may, by notification in ithe ‘Ofticial 
‘Gazette, constitute one or more Motor 
Accidents ‘Claims Tribunals, for such 
area as may be specified in the notifi- 
cation for the purpose of adjudicating 
‘upon ‘claims for -compensation in res- 
pect of accidents ‘involving the eath 
of, or bodily injury ‘to, ‘persons ar‘sing 
out of the use of motor vehicles. or 
damages to ‘any property of a third 
party so arising, or both: Thus, the 
Tribunal gets jurisdiction ‘to adjudicate 
upon the claims for compensation in 
respect of accidents involving the 
death or ‘bodily ‘injury, out af the use 
of the motor vehicles. The short pjint, 
therefore, that arises for our conside- 
ration in this appeal is, whether it 
could be said that the slipping of the 
bus .on a :slope causing accident can 
be said to arise out of the wse of the 
motor vehicle. It is not -disputed be- 
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fore us that the bus was going on a 
road. Tt ‘is further ‘not disputed that 
the bus was halted on a slope by 
the driver. Thus it is obvious that 
the bus was in use and the negligent 
act of the driver occurred while he 
was using the bus. Hence, it is mani- 
fest that the accident has arisen out 
of the use of the motor vehicle, The 
Tribunal thas held so. We see no reason 
te disagree from the view taken by 
the Tribunal, 


9. Sections 81 and 84 of. the Motor 
Vehicles Act make it incumbent on the 
driver not to halt the bus on a road 
in a dangerous position as on a 
slope. They further provide that the 
driver must be present in the bus when 
the bus is stopped on the road, Ad- 
mittedly, in this case, the driver had 
come out of the bus, He has no doubt 
stated that he had put the bus in the 
reverse gear. But, the reverse gear 
would not slip unless the vehicle is 
defective. It is the duty of the driver 
‘either to sit in the bus himself or to 
make another qualified driver to oc- 
cupy his seat. The driver has not done 
so. That being ‘so, it is manifest that 
the accident thas ‘happened on account 
of actionable negligence on the part 
of ‘the driver in the use of the bus 
(Vide Maguire v. ‘Crouch (1941-1 KB 108). 
The Tribunal ‘has rightly come to that 
‘conclusion, which in the circumstances 
makes the K.S. R.T.C. in law liable 
vicariously to pay compensation, That 
is not disputed before us. But what is 
disputed alternatively is the quantum 
of compensation awarded in this in- 
stant case. The victim is Sangappa 
Satalingappa Gouder. He was in the 
hospital for 35 days. It is true that 
the doctor is not examined to speak 
about his disability. But the fact re- 
mains that he has suffered loss of in- 
come for the period of 35 days, He 
must have incurred some expenses. 
Besides, compensation ‘has to be award- 
ed for the injury, ‘pain and suffering. 
Having regard to these factors ‘the 
amount of compensation awarded for 
personal injury in eur considered opin- 
ion,is n the conservative side, It can- 
not be said to be on the liberal side. 

10. ‘Similarly the compensation of 
Rs, 927/- awarded towards damages to 
the property is also very conservative 
in estimate, In the circumstances, we 
find no reason to interfere with the 
quantum of compensation also. . 
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1i. In the result, the appeal fails 
and is dismissed as devoid of merits 
with costs, 


Appeal dismissed. 
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K. JAGANNATHA SHETTY AND 
M. N. VENKATACHALIAH, JJ. 


Joe Pereira and others, Petitioners v. 
Union of India and others, Respondents. 


Writ Petns. Nos, 475 & 3246 of 1973, 
160, 1972 and 6405 of 1974, 811 and 3166 
of 1975, D/- 7-7-1978, 


Essential Commodities Act (10 of 1955), 
S. 3 (3-B) — Karnataka Paddy Procure- 
` ment (Levy) Order (1966), Cl. 3— “Con- 
trolled price” — What is — Factors to 
be taken into account in determining the 
same — Price fixed in Sch. 2 of Levy 
Order is not controlled price, 


Controlled price is a price which is 
required to be determined by taking 
into consideration all the circumstances 
like the interest of the grower, the con- 
sumer and. the general public. It must 
be fair trom the point of view of the pro- 
ducer and also from the point of view of 
the consumer, It has to be deter- 
mined in such a way that the pro- 
ducer does not perish and the consumer 
is mot crippled. The controlled price 
once fixed must be applicable to all sales 
and purchases, It should not be intended 
to control the price of a particular type 
of transaction. The price which the State 
Government fixed in the Levy Order or 
paid to the petitioners was evidently in- 
tended to govern the particular type of 
transaction, i. e. compulsory sale by the 
grower to the State. Such a price, cannot 
automatically become the controlled 
price. AIR 1974 SC 366; AIR 1971 Mys 12; 
W. P. No. 2126 of 1974 etc, D/- 2-7-1974 
(Kant), Rel. on; AIR 1975 All 272 Ref. 

(Para 6) 


Wher2 there was no controlled price, 
the growers were entitled to be paid the 
price prevailing or likely to prevail dur- 
ing the post harvest period in the area 
to which the levy order applied. 

(Para 7) 


Anno: AIR Manual (3rd Edn.), Essen- 
tial Commodities Act, S. 3 (3-B), N. 6. 


Cases Referred: Chranological Paras 
AIR 1975 All 272 7 
AIR 1974 SC 366 6 
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K. Shivashankar Bhat (in W. P. Nos. 
475 of 1973 and 1972 of 1974), U. L, Na- 
rayana Rao (in W. P, No. 3246 of 1973) 
and Mohandas N. Hegde (in W. Ps. Nos. 
160, 6405 of 1974 & 811 of 1975), for Peti- 
tioners; Annadanayya Puranik, 3rd Addl. 
Govt, Advocate (for Nos. 2&3) in W. P. 
No. 475 of 1973; (for Nos. 2 to 4) in W. P. 
No. 3246 of 1973 (for Nos. 1, 3 and 4) in 
W. P. No. 1972 of 1974 and- in W. Ps. 
Nos. 160 and 6405 of 1974; 811 anc 3166 
of 1975 and S. A. Hakeem Jr. Central 
Govt. Standing Counsel (for No. 1) in 
W. Ps. Nos. 475 and 3246 of 1978 and 
(for No, 2) in W. P. No. 1972 of 1974, for 
Respondents. 


JAGANNATHA SHETTY, J.:— The 
facts in all these petitions are similar and 
the question raised is also common, and 
therefore, these petitions shall stani dis- 
posed of by this order. 


2. For the purpose of determining the 
question, we may conveniently refer tọ 
the facts in W. P, No. 475 of 1978. The 
petitioner therein is a coffee plamter and 
also holds some agricultural lands. Res- 
pondent-3, Tahsildar has called upon the 
petitioner to sell 68 quintals and 82-1/2 
Kgs. of paddy to the agent of the State 
Government, that is, Large Scale Co- 
operative Society, Sakleshpur by the 
notice issued under the Karnataka Paddy 
Procurement (Levy) Order, 1966 (herein- 
after called as “the Levy Order”), In the 
Levy Order, the price of paddy of differ- 
ent varieties has been fixed under the 
schedule thereunder, The rate for the 
variety of paddy to be surrendered by 
the petitioner prescribed therein was 
Rs, 52/- per quintal. It was the same rate 
payable or paid to all the petitioners. 
The common contention of the peticioners 
was that that price was not a statutory 
price which they ought to have been 
paid for the paddy surrendered by them. 
They have accordingly questioned the 
validity of the Levy Order, and in parti- 
cular, the price fixed thereon, They have 
further questioned the validity of S. 3 
(8-B) of the Act, but at the time of hear- 
ing, counsel for the petitioners have 
given up that contention. 


3. In order to determine the question, 
we have to refer S. 3 (3-B) of the Essen~ 
tial Commodities Act, 1955 (hereinafter 
called as “the Act”), S. 3 (3-B) of the Act 
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as it existed 
provides: 

“3 (3-B). Where any person is re- 
quired by an order made with reference 
to cl. (f) of sub-sec. (2) to sell any grade 
or variety of foodgrains, edible oil seeds 


during the relevant time 


4 or edible oils to the Central Government 


or a State Government or to an officer 
or agent of such Government and either 
no notification in respect of such food- 
grains, edible oil seeds or edible oils has 
been issued under sub-sec, (3-A) or any 
such notification having been issued has 
ceased to remain in force by efflux of 
time, then notwithstanding anything con- 
tained in sub-sec, (3), there shall be paid 
as the price for the foodgrains, edible oil 
seeds or edible oils — 

(i) the controlled price, if any, fixed 
under this section or by or under any 
other law for the time being in force for 
such grade or variety of foodgrains, edi-~ 
ble oil seeds or edible oils; or 

(ii) where no such price is fixed, the 
price for such grade or variety of food- 
grains, edible oil seeds or edible oils pre- 
vailing or likely to prevail during the 
post-harvest period im the area to which 
that order applies. 

Explanation. — For the purpose of this 
sub-section, “post-harvest period” in rela- 
tion to any area means a period of four 
months beginning from the last day of 
the fortnight during which harvesting 
operations normally commence.” 


The, section provides that where a per- 
son is required by an order to sell any 
grade or variety of foodgrains, edible oil 
seeds or edible oils to the Central or State 
Government or to. the officer or agent, he 
shall be paid the controlled price, if any, 
fixed for that article; and if no such 
controlled price has been determined, he 
shall be paid the price prevailing or like- 
ly to prevail during the post-harvest 
period in the area to which that order 
applies, 

The levy Order has been made by the 
State Government in exercise of the 
powers delegated by S. 3 of the Act read 
with Order No. GSR, 906, dated the 9th 
June, 1966. Cl. 3 of the said Order which 
is relevant for determination of the -ques- 
tion raised, reads as hereunder: 


"3, Levy of Paddy. — (1) Every grower 
shall, out of the paddy grown in his holding 
and held in stock by him in respect of 
each crop, sell to the State Government 
` or its authorised agent at the purchase 
price such quantity of paddy in accord- 
ance with the scale specified in Sch, 1 
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as may be determined by the Enforce- 
ment Officer after taking into considera- 
tion the information available with him 
regarding the holding of the grower and 
the paddy grown in such holding. 

(2) The Enforcement Officer shall, 
after determining the quantity of paddy 
required to be sold by a grower. under 
sub-cl, (1), serve on such grower an 
Order in the manner laid down in cl. (b) 
of sub-sec. (5) of S. 3, specifying the 
quantity of paddy to be sold, the pur- 
chase point at which and the time within 
which such paddy is to be delivered. 

Explanation. — For the purposes of 
this clause and cl. 5, paddy in the pos- 
session or control of the grower imme- 
diately after it is harvested shall be 
deemed to be paddy held in stock by the 
grower.” 

4. In the Statement of Objections filed 
on behalf of the respondents, it was inter 
alia stated that the Government fixed the 
price in the Levy Order after taking into 
consideration the relevant facts including 
the market price prevailing then as well 
as the principles laid down in S. 3 (3-B) 
of the Act, and the petitioners were not 
required to be paid the price prevalent 
during the post-harvest period as that 
price was not relevant. It was further 
stated that the price fixed in the Levy 
Order was a reasonable price and must 
be regarded as controlled price, The 
substance of the contention, in other 
words, was that the price fixed in 
Sch, II of the Levy Order was itself the 
controlled price for the paddy, 

5. If the price determined in Sch. II 
of the Levy Order was itself the 
controlled price of the paddy, then the 
petitioners have mo case because during 
the relevant period in question, that is, 
from 29th Dec. 1971 to 22nd June, 1974, 
S. 3 (3-B) of the Act provided that the 
petitioners should be paid either the con- 
trolled price or where no such price was 
there, the ‘price prevalent during the 


post-harvest period in that area 
should be paid. The sub-section, 
however, came to be amended by 


Act 3 of 1974 with effect from 22nd June 
1974 with which we are not concerned 
since all the notices issued to the peti- 
tioners were during the period from Jan. 
1872 to June 1974. 


6. We shall now examine what exactly 
is the meaning and scope of ‘controlled 
price’ and how it could be determined 
with reference to any essential commo- 
dity! The Act or the Levy Order does 
not provide amy procedure to prescribe 
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the controlled price in respect of any 
essential commodity. S. 3 (1) read with 
S. 3 (2), however, provides sufficient guic- 
ance in that regard. The Supreme Court 
in Bihar Cotton Mills Lid. v. Union cf 
India, AIR 1974 SC 366 at p. 382 pares 
76 end 77 had an occasion to consider 
the meaning and the scope of ‘controlled 
pric? in respect of an essential commc- 
dity, It was observed therein: 


“The control of prices may have effect 
either on maintaining or increasing sup- 
ply of commodity or securing equitable 
distribution and availability at fair prices. 
The controlled price has to retain this 
equilibrium in the supply and demand cf 
the commodity. The cost of production, 
a reasonable return to the producer of 
the commodity are to be taken into ac- 
count. The producer must have an incer- 
tive to produce. The fair pricé must te 
fair not only from the point of view of 
the consumer but also from the point pf 
view of the producer. In fixing the prices, 
a price line has to be held in order to 
give preference or predominent conside- 
ration to the interest of the consumer cr 
the general public over that of the pro- 
ducers in respect of essential commod- 
ties. The aspect of ensuring availability 
of the essential commodities to the con- 
sumer equitably amd at fair price is the 
most important consideration. 


The producer should not be driven 
out of his producing business. He may 
have to bear loss in the same way as ke 
does when he suffers losses on account 
of economic forces operating in tke 
business, If an essential commodity is in 
short supply or there is hoarding con- 
cerning or there is unusual demand, 
there is abnormal increase in price, If 
price increases, it becomes injurious to 
the consumer, There is no justification 
that the producer should be given tke 
benefit of price increase attributable to 
hoarding or cormering or artificial short 
supply. In such a case if an escalation 
in price is contemplated at intervals, tke 
object of controlled price may be stulti- 
fied. The controlled price will enable 
both the consumer and the producer to 
tide over difficulties, Therefore, any 
restriction in excess of what would te 
necessary in the interest of general public 
or to remedy the evil has to be very 
earefully considered so that the producer 
does not perish and the consumer is not 
erippled.” 

In Jimaraja Hegde v. State of Mysore, 
(1870) 2 Mys LJ 224 at p. 227: (AIR 
1971 -Mys 12 at p. 14) a Bench ‘of this 


Joe Pereira v. Union of India (J. Shetty J.) 


A. LR. 


Court, while considering a similar ques- 
tion, observed that the controlled price 
has necessarily reference to the object 
of the State fixing up a maximum price 
beyond which sale cannot be legally 
made by the grower or the dealer and 
the price fixed under Sch, II of the Levy 
Order, 1966, was not such prize, 


Again, in M/s. A. S. Kasarkod & Sons 
v. State of Karnataka, W. P. No, 2126 of 
1974, ete, D/- 2-7-1974 (Kant), the same 
question was considered, In that case, 
Chandrashekhar, J. (as he then was) 
observed at para 31 as follows: 


doian The price fixed under cl. (c) of 
S. 3 (2) of the Act in respect of an essen= 
tial commodity, in my opinion, governs 
both sales and purchases of thet commo~ 
dity, The price fixed under cl. (c) of 
S. 3 (2) in respect of an essential com- 
modity is, in my opinion, intended to 
control all sales and purchases generally 
of that commodity. If cl. (c) of S. 3 (2) 
is intended to control the price of a 
particular category of sales orly or a 
particular category of purchases only, 
then the very object of controlling the 
price, namely, making that commodity 
available at fair prices, will be frustrat- 
ed J am unable to accept the contention 
that under cl. (c) of sub-s. (2) of S. 3 
of the Act the Government can control 
only the price at which an essential com- 
modity should be sold under cl. (f) of 
that sub-section, without controlling the 
price at which all other sales or pur- 
chases of that commodity can take 
place.” 


From these observations, ii becomes 
clear that the controlled price is a price 
which is required to be determined by 
taking into consideration all the circum- 
stances like interest of the grower, the 
consumer and the general public. It must 
be fair from the point of view of the 
producer and also from the point of 
view of the consumer. It has to be 
determined in such a way that the pro- 
ducer does not perish and the consumer 
is not crippled. The controlled price once 
fixed must be applicable to all sales and 
purchases. It should not be intended to 
control the price of a particular type of 
transaction. The price which the State 
Government fixed in the Levy Order or 
paid to the petitioners was evidently in- 
tended to govern the particular type of 
transaction, ie., compulsory sale by the 
grower to the State, Such a price, in our 
opinion cannot automatically become the 
controlled price as contended for the 
State Government. = 
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7. In this context, we were helpfully 
referred to. a decision of the Allahabad 
High Court in Sitaram Jwala Prasad v. 
State of Uttar Pradesh, AIR 1975 Alt 272. 
It was observed at page 274, para 7 thus: 


aiias We are in agreement with the 


_ learned Advocate-General that it is open 


to the Government to fix the controlled 
price and to require a certain percentage 
of foodgrains to be sold to the State Gov- 
ernment at that price in one and the 
same order. The question, however, is 
whether the requirement that 50% oł 
foodgrains are to be sold to` the State 
Government at the price’ mentioned in 
Sch. I viz. Rs, 74/- per quintal can be 
treated as controlled price of the grade 
or variety of foodgrains required to be 
delivered to any person in pursuance o? 
an order made under S. 3 (2) (c) of the 
Act, as contemplated by cl. (i) to S. 3 
(3-B). Clause (i) of sub-s. (3-B) speaks 
of controlled price, if any, for the grade 
or variety of foodgrains, edible oilseed, 
or edible oil and mot in regard to a 
particular transaction of sale of such 
foodgrain, edible oil-seed or edible oiL 
The controlled price contemplated. by 
cl, (i), therefore, has to be with reference 
to either the grade of foodgrain or its 
variety. If the Government issues a direc- 
tion, as in the instant case, that 50% of 
the foodgrains are to be sold to it, it will 
have to pay to the seller a price as con- 
templated either by cl. (i) or cl. (ii) of 
sub-s, (3-B). It cannot say that whatever 
price it chooses to mention in the order 
as price payable in respect of the stock 
requisitioned by it would automatically 
become the controlled price of the grade 
or variety of the concerned foodgrain, as 
contemplated by cl. (i).” 


We would hold, therefore, that the price 
fixed in the Levy Order and the price 
paid to the petitioners was not a con- 
trolled price. When there was no con- 
trolled price, the growers were entitled 
to be paid the price prevailing or likely 
to prevail during the post harvest period 
in the area to which the Levy Order 
applied. ` 


Some of the petitioners have surrender- 
ed a portion of their levy padđy as per the 
notices of demand. Therefore, they must 
be paid either the controlled price during 
the relevant period or the price prevalent 
during the post-harvest period in that 
area, 


8. In the result, all these petitions 
are allowed in part. The impugned 
notices issued against the petitioners are 
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quashed, The State Government shall 
pay to the petitioners for the quantity 
of paddy delivered the revised price as 
may be determined in the light of this 
order, with liberty to the respondents to 
issue a revised notice of demand for the 
concerned year, 
9. The parties are entitled to their 
costs. Advocate’s fee Rs, 100/- in each. 
Writ petitions partly 
; allowed, 





AIR 1979 KARNATAKA 15 
K. S. PUTTASWAMY, J. 
Moolannagappa, Petitioner v, The State 
of Karnataka and others, Respondents. 
Writ Petn. No. 5899 of 1978, D/- 9-6- 
1978.* . 


(A) Constitution of India, Art, 226 — 
Writs against Government — Interference 
with executive orders — Auction sale of 
right to sell toddy — Highest bid of peti- 
tioner provisionally accepted by Deputy 
Commissioner but refused to be confirm- 
ed by State Government — Writ petition 
challenging Government order — Main- 
tainability — Interference with discre- 
tion of Government — (Karnataka Excise 
(Lease of the Right of Retail Vend of 
Liquors) Rules (1969), R. 15 (2)). 


Where the petitioner, who was the 
highest bidder at the auction sale of the 
right of retail vend of toddy, and whose 
bid was provisionally accepted by the 
Dy. Commr. challenged, by a writ peti- 
tion, the order of the Karnataka State 
Government refusing to confirm the sale 
in his favour, on the ground that the 
order contravened the Excise Rules of 
1969, the contention that the petitioner 
has no legal right to challenge the order 
and maintain a writ petition, has no 
force. As to whether there has been 
an infraction or not of the Rules and to 
what relief the petitioner is entitled’ to 
is a different thing, AIR 1978 Kant 17, 
Disting. (Paras 5, 6) 


But it is mot permissible for the High 
Court to examine the validity of the 
impugned order and give any relief to 
the petitioner. It is for the Government 
to decide whether the price offered in an 
auction sale is adequate, Such ‘power 


*(To quash Notification issued by Secy, to 
Govt, Home Dept., Vidhan Sabha, Ban- 
galore, D/- 15-5-1978). 


GV/HV/D99/78/VBB. 
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cannot be considered to be an arbitrary 
one, ATR 1972 SC 1816 and AIR 1975 SC 
1121, Rel. on; AIR 1954 SC 592; AIR 1973 
sc 205 and AIR 1977 SC 1496, Disting. 

(Para 9) 

Under R. 15 of the 1969 Rules, the 
auction sale conducting officer only pro- 
visionally accepts the sale which is sub- 
ject to confirmation by the Government 
und2r sub-r. (2) of the same Rule, It is 
only on confirmation, a lease has to be 
executed (vide R. 16 of the 1969 Rules). 
So long as the sale is not confirmed, the 
sale is not complete and the highest 
bidder does not acquire an indefeasible 
right in respect of such an excise sale. 
Sub-rule (2) of R. 15 of the 1969 Rules 
in clear and unambiguous terms confers 
the power of confirmation as also the 
power of refusal to confirm, It is settled 
law that power to confirm comprehends 
in itself the power of refusal to confirm. 
In that view, the contention that the 
Government has no power to withhold 
confirmation is unsound. (Para 12) 

Anno: AIR Comm., Const. of India 
(2nd Edn.), Art. 226, Notes 27, 165. 

(B) Constitution of India, Art. 226 — 
Mala fides, plea of — Allegations in 
justification of plea extremely vague, 
general and lacking in particulars—Plea 
is liable to be rejected. (Para 14) 


7 Anno: AIR Comm., Const. of India 
(2nd Edn.), Art. 226, N. 172. 

Cases Referred: Chronological Paras 

AIR 1978 Kant 17: (1977) 2 Kant LJ 416 

3, 4, 6 

AIR 1977 SC 1496 7, 10 
AIR 1975 SC 1121 : 1975 Tax LR 1569 

3, 7, 9 

AIR 1973 SC 205 7, 10 
AIR 1972 SC 1816 : 1972 Tax LR 2298 

3, 7, 9, 13 

AIR.1971 SC 2295 9 

AIR 1954 SC 220 : 9 

AIR 1954 SC 592 .7, 10 

S. - K. Venkataranga Iyengar . and 


G. Gangi Reddy, for Petitioner; S. 
Doddakalegowda, ist Addl. Govt. Advo- 
cate, for Respondents. 


ORDER: — In accordance with the 
provisions of the Karnataka Excise Act 
of 1965 (Karnataka Act No, 21 of 1966) 
(hereinafter referred to as ‘the 1966 Act’) 
and the Karnataka Excise (Lease of the 
Right of Retail Vend of Liquors) Rules, 
1969 (hereinafter referred to as ‘the 1969 
Rulss’), the Excise Commissioner in Kar- 
nataka, Bangalore, by his Notification 
dated 30th March, 1978 (Exhibit A), 
(published in the Karnataka Gazette 
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Extraordinary dated 12th April, 1978) 
among others, notified that the lease of 
the right of retail vend of toddy in the 
11 Taluks of Bijapur District for the 
excise year 1978-79 i.e, from 1-7-1978 to 
30-6-1979 (both days inclusive) will be 
disposed of in public auction by the De- . 
puty Commissioner, Bijapur District, on 
28-4-1978. In the public auction held on 
28-4-1978, the petitioner qualified to bid 
offered the highest bid im respect of all 
the 11 taluks in all aggregating to 


Rs. 1,18,000/- per month as against the 
previous bid amount of Rs. 1,10,000/- 
per month for the said taluks for the 


current excise year viz., from 1-7-1977 to 
30-6-1978, On an examimatior of the 
relevant factors, the rules and the terms 
and conditions of the sale Notification, 
the Deputy Commissioner, Bijapur, exer< 
cising the powers conferred or. him by 
sub-r. (1) of R. 15 of the 1969 Rules 
provisionally accepted the highest bid 
offered by the petitioner and called upon 
him to deposit one months rent 
amounting to Rupees 1,18.000/- on 
the same day which was also com~« 
plied by him. As the petitioner complied 
with the requirements of the rules and 
the terms and conditions of the sale 
Notification dated 30-3-1978 ani as the 
sale price was higher than the sale price 
of the current year, the Deputy Commis- 
sioner while provisionally accepting the 
highest bid of the petitioner, recom< 
mended to the Government through the 
Excise Commissioner for its confirmation 
under sub-r. (2) of R. 15 of the 1969 
Rules. On an examination cf the sale 
records, the Excise Commissioner being 
of the opinion that there was no loss of 
revenue as such but the confirmation of 
the bids would lead to smuggling of toddy _ 
from Bijapur District to Gulbarga Dis- 


‘trict, recommended to the Government 


not to confirm the sales and re-auction 
the right of retail vend of toddy in the 
11 taluks of Bijapur District. I: is desir- 
able to notice the recommendation of 
the Excise Commissioner to Government 
in his own words and the same «reads 
thus :-— ` 


“In respect of toddy, the bids offered 
in all the taluks are comparatively higher 
than the current year’s rentals. There is 
an increase of Rs, 8,100/- per month 
over the current years’ rentals. He has 
provisionally accepted all the bids offer~ 
ed in respect of eleven taluks of Bijapur 
District and recommended the bids for 
confirmation, Viewed only from the yard- 
stick of rental of Bijapur District, the 
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bids appear reasonable. However, in the 
neighbouring District of Gulbarga, the 
rentals from toddy ‘shop leases are much 
higher, The rentals from toddy have in- 
creased from Rs, 5,00,600/- P.M. in 1977- 
78 to Rs, 7,98,100/- P.M. as bid for 1978- 
79. In contrast, for Bijapur District the 
rentals have increased only from Rupees 
13,20,000/- per annum to Rs, 14,17,200/-. 
The increase of Rs, 97,200/- per annum 
percentagewise and in absolute terms 
is far less in Bijapur District 
than the similar figures for Gulbarga 
District, If therefore the bids for Bija- 
pur District in respect of toddy are ac- 
cepted, the danger is that Bijapur Dis- 
trict will become a toddy spring Board 
for smuggling of toddy into Gulbarga 
District. This will affect the Administra- 
tion severely. 
tions in Gulbarga District it becomes 
necessary to re-examine whether higher 
rentals can be secured by re-auction of 
toddy shop leases in Bijapur Dist. There- 
fore, I recommend re-auction of toddy 
shop leases in Bijapur District and con- 
sequently the recommendations of the 
Deputy Commissioner, Bijapur, seeking 
confirmation of the highest bids, have 
to be turned down.” 


-Accepting the above recommendation of 


the Excise Commissioner, the Govern- 
ment by its order dated 15-5-1978 (Exhi- 
bit 'B’) has refused to confirm the highest 
bid offered by the petitioner for the pur- 
chase of the right of retail vend of toddy 
of 11 taluks of Bijapur District on the 
ground that the same was in the interest 
of the revenue. The order of the Gov- 
ernment reads thus :— 


“GOVERNMENT OF KARNATAKA 


Karnataka Government 
Secretariat, 
Vidhan Soudha, 
Bangalore, 
Dated 15th May, 1978. 
No. HD 84 EDC 78 


ORDER 


Whereas in the auction held on 28-4-. 


78 in respect of toddy shops of Bijapur 
District, the Deputy Commissioner, Bija- 
pur District, has accepted provisionally 
the bid offered by Shri Moolangappa, 
Excise Contractor, Hosamani Extension, 
Shimoga, im respect of the toddy shops 
of the taluks of Bijapur District noted in 
the margin. 
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In the light of the auc-. 


to confirm the sale as. recommended by ` --,, 
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Sl. Name of the Bid offered 
No. Taluk 
Rs. 

1. Bijapur 15,600 
2. Indi 12,000 
3. Sindgi 8,700 , 
4. Bagalkot 11,600 
5. Hungund 13,500 
6. Badami 4,800 
7. Muddebihal 8,800 
8. B. Bagewadi 12,700 
9. Mudhol 10,000 
10. Bilgi 1,500 
11. Jamkhandi 18,000 


And whereas, the Deputy Commis- 
sioner, Bijapur District, has submitted to 
the State Government through the Ex- 
cise Commissioner the records of the 
proceedings conducted by him for con- 
firmation as required by sub-r, (1) of 
R. 15 of the Karnataka Excise (Lease of 
the Right of Retail Vend of Liquors) 
Rules, 1969. 


And whereas, the State Government 
after consideration of the records sub- 
mitted by the Deputy Commissioner, 
Bijapur District, and in the interest of 
revenue, it is decided to refuse to confirm 
the bid offered by Sri Moolanagappa, in 
respect of the taluks noted in the mar- 
gin. . i 


Now therefore, in exercise of the 
power conferred by sub-r, (2) -of R. 15 
of the Karnataka Excise (Lease of Right 
of Retail Vend of Liquors) Rules, 1969 
the Government of Karnataka hereby 
refuse to confirm the disposal of the 
right of retail vend of liquors by Sri 
Moolanagappa whose bid the Deputy 
Commissioner, Bijapur: District, has pro- 
visionally accepted in the auction held 
on 28-4-78 in respect of Toddy in shops 
in Bijapur, Indi, Sindgi, Bagalkot, Hun- 
gund, Badami, Muddebihal, B. Bagewadi, > 
Mudhol, Bilgi and Jamkhandi taluks of 


- Bijapur District. 


By order and in the name of the 
Governor of Karnataka. 
. Sd/- 
(M. P. Jayashankara Aradhya), 
Under Secretary to Govern- 
ment, Home Department.” 


. In this writ petition under Art. 226 of 
the Constitution, the petitioner has chal- 
lenged the validity of the order of the 
Government, (Exhibit B) and the resale 
Notification issued by the Excise Com- 


a writ of mandamus to respondent No..1. . 


1 
\ 


missioner, (Exhibit C) and has sought for. . 


of 


\ 
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the Deputy Commissioner, paca! Dis- 
trict. 


2. On 23-5-1978 Venkatachala, J., as 
the vacation Judge issued ‘rule nisi . and 
stayed the re-sale fixed to be held on 
25-5-1978 till 30-5-1978 and directed the 
writ petition be posted for final hearing 
on 30-5-1978. 


3. Shri S. K., Venkataranga Iyengar, 
learned counsel for the petitioner, urged 
(1) that when once the Deputy Commis- 
sioner provisionally accepts the highest 
bid and: recommends for its confirmation, 
the Government was bound to confirm 
- the sale, (2) that the impugned order is 
violative of Art. 14 of the Constitution 
and (3) that the impugned order is ac- 
tuated by mala fides and is therefore 
liable to be struck down. Shri R. N. 
Byra Reddy, learned Advocate-General - 
appearing for the respondents, while re- 
futing the contentions urged ‘by ° Shri 
S. K. Venkataranga Iyengar, urged — that 
the petitioner has no legal right to«chal- 
lenge the order .and cannot maintain the 
writ petition under Art, 226 of the 
Constitution and that in any event the 
action of the Government in refusing to 
confirm the sale is not justiciable under 
Art. 226 of the Constitution and there- 
fore the writ petition is liable to be dis- 
missed in limine, In support of his con- 
_ tentions, the learned Advocate-General 
strongly relied on the ruling of this 
Court in S. T, Thimmappa & Sons v. 
State of Karnataka (1977 (2) Kant LJ 
416): (AIR 1978 Kant 17); and the 
rulings of the Supreme Court in the 
State of Orissa v. Harinarayan Jaiswal 
(AIR 1972 SC 1816); and in Har Shankar 
v. Dy. Excise and Taxation Commr. (AIR 
1975 SC 1121). As the contentions urged 
by the learned Advocate-General go to 
the root of the matter, I first propose 
to examine them before examining the 
contentions urged by Shri S, K. Venkata- 
ranga Iyengar. 


4. Shri R. N, Byra Reddy, Jearned 
Advocate-General, contended that the ac~ 
tion of the Government does not consti- 
tute an infraction of any of the sub- 
clauses of sub-art. (1) of Art. 226 of the 
Constitution and the petitioner has no 
legal right to maintain his writ. petition 
before this Court. In support of his con- 
tention, Shri R. N. Byra Reddy, learned 
Advocate-General, strongly relied on the 
ruling of this Court in S, T, Thimmappa’s 
ease. Shri S. K. Venkataranga Iyengar, 
learned counsel for the petitioner, urged 
that there has been an infraction of the 
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1969 Rules and that the right of the peti- 
tioner to carry ‘on the sale of vending 
toddy in the District is affected and 
therefore the pétitioner has a lezal right 
to maintain his writ petition before this 
Court. 

5. Admittedly, the lease of right of 
retail vend: of toddy is regulated by the 
1966. Act and the 1969 Rules, Itis the 
case of the petitioner that there has been 
an infraction of the 1969 Rules, As to 
whether there has been an infraction or 
not and to what relief the petitioner is 
entitled to is a different thing, But to 
say that the petitioner has no legal right|. 
and cannot- maintain his writ petition is 
another thing. In my view, the conten- 
tion. ‘of the learned Advocate-General 
that the petitioner has no legal right 
and cannot maintain his writ petition 
under Art. 226- of the Constitution is 
without force. 


6. In S. T. Thimmappa’s case (AIR 
1978 Kant.17), the ‘petitioners whose 
right to vend liquors had expired but 
who were entitled’ to continue till fresh 
leases are granted by the authorities, 
challenged the validity) of a retrospective 
rule and the action taken thereunder by 
the authorities, On those facts, this 
Court held that the petitioners had no 
existing legal right as on the day they 
approached this Court, to -be agitated 
under Art. 226 of the Constitution. In 
my opinion, S. T.. Thimmappa’s case is 
clearly distinguishable and has no bear- 
ing to hold that the petitioner has mo 
legal right to maintain his writ petition]: 
before this Court. I, therefore, reject this 
contention of the learned counsel for the 
respondents. l 


7. Shri R. N. Byra Reddy, learned 
Advocate-General, next contended that 
the impugned. order of the Government 
besides being within its power. cannot 
be interfered with by this Court. under 
Art. 226 of the Constitution. Elaborating 
his contention, Shri R. N. Byra Reddy 
pointed out that a citizen has no right 
to trade in liquors or intoxicating drinks 
and the decision of the Government as . 
to whether a citizen ‘should be permitted 
to vend in liquors or not is not justici- 
able. In support of his contention, Shri 
R. N, Byra Reddy strongly relied on the 
“ruling of the Supreme Court’ in Hari- 
narayan Jaiswal’s case (AIR 1972 SC 1816) 
and: Har Shankar's case (AIR 1975 SC 
1121):. Shri §..K. Venkataranga Iyengar, 
learned counsel for the . petitioner, 
strenuously contended that the right of 
retail vend of toddy in the State is regu- 





1979 . 


lated by the 1966 Act and the 1969 Rules 
and on their infraction the petitioner was 
entitled to relief under Art. 226 of the 
Constitution. In support of his contention, 
Shri S. K. Venkataranga Iyengar strong- 
ly relied on the rulings of the Supreme 
Court in K, N. Guruswamy v. State of 
Mysore (AIR 1954 SC 592); D.F.O. South 
Kheri v. Ram Sanehi Singh (AIR: 1979 
SC 205) and M/s. Radhakrishna Agarwal 
v. State of Bihar (AIR 1977 SC 1496). 


8 In my opinion, there is force in: 


the contention of the learned counsel for 
the respondents, 

9. In Harinarayan Jaiswal’s case (AIR 
1972 SC 1816), the matter arose under 
the Bihar and Orissa Excise Act (2 of 
1915). In that case, the exclusive privi- 
lege of selling country liquor was sold 
in public auction in which respondent 
No. 1 before the Supreme Court was the 
highest bidder whose bid was provisional- 
ly accepted by the Collector subject to 
confirmation by Government as in the 
present case. As in the present case, the 
Government refused to confirm the sale 
and disposed of the privilege by private 
negotiations, Aggrieved by such action of 
the Government, respondent No. 1 be- 


fore the Supreme Court moved the High . 


Court of Orissa in a writ petition under 
Art. 226 of the Constitution which was 
allowed by.that Court. On appeal, the 
Supreme Court while reversing the deci- 
sion of the Orissa High Court has held 
thus (at p. 1822 of AIR SC) :— 


“17. Even apart from the power ae 
ferred on the Government under Ss. 
and 29, we fail to see how the ce 
retained by the Government: under cl. (6) 
of its order dated Jan. 6, 1971 can be 
comsidered as unconstitutional, As held 
by this Court in Cooverjee Bharucha’s 
case, 1954 SCR 873 : (AIR 1954 SC 220), 
one of the important purposes of selling 
the exclusive right to sell liquor in 
wholesale or retail -is to raise revenue: 
Excise revenue forms an important part 
of every State’s revenue. The Govern- 
ment is the guardian of the finances of 
the State, It is expected to protect the 
financial interest of the State, Hence 
quite naturally, the legislature has em- 
powered the Government to see that 
there is no leakage in its:revenue. It is 
for the Government to decide whether 


the price offered im. an- auction sale is 


adequate. While accepting or rejecting a 
bid, it is merely performing an. executive 
function, The correctness of its conclu- 
sion- is: not open to judicial review. We 
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fail to see how the plea of’ contravention 
of Art. 19 (1) (g) or Art, 14 can arise in 
these cases, The Government’s power to 
sell the exclusive privileges set out in 
S. 22 was not denied. It was also not dis-. 
puted that these privileges could be sold 
by public auction, Public auctions are held 
to get the best possible price, Once these 
aspects are recognised, there appears to 
be no basis for contending that the 


_ owner of the privileges.in question who 


had offered to sell them cannot decline 
to accept the highest: bid if he thinks 
that the price offered is inadequate. 
There is no concluded contract till the 
bid is accepted. Before there was a con- 
cluded contract, it was open to the bid- 
ders to withdraw their bids — See Union 
of India v, Bhimsen Walaiti Ram (1970) 
2 SCR 594: (AIR 1971 SC 2295), By 
merely giving bids, the bidders had not 
acquired any vested rights, The fact that 
the Government was the seller does not 
change the legal position once its exclu- 
sive right to deal with those privileges is 
conceded. If the Government is the ex- ` 
clusive owner of those privileges, reliance 
on Art. 19 (1) (g) or Art. 14 becomes 
irrelevant. Citizens cannot , have any 
fundamental right to trade or carry on — 
business. in the properties or rights be- 
longing to the Government nor can there 
be any infringement of Art. 14 if the 


‘Government tries to get the best avail- 


able price for its valuable rights. The 
High Court was wholly wrong in think- 
ing that purpose of Ss, 22 and 29 of the 
Act was not to raise revenue. Raising ` 
revenue as held by this Court in Coover- 
jee Bharucha’s case, 1954 SCR 873: 
(AIR 1954 SC 220) (supra) was one of the 
important purposes of such provisions. 
The fact that the price fetched by the 
sale of country liquor is an excise reve- 
nue does not change the nature of the 
right. The sale in.question is but a mode 
of raising revenue. Assuming that the 
question of arbitrary or unguided power 
can arise in a case of this nature it 
should not be forgotten that the power 
tò accept or reject the highest. bid is 
given to the highest authority in the 
State ie, the Government which 13 ex- 
pected to safeguard the finances.of the 
State, Such a power cannot be consider~ 
ed as an arbitrary power. If that power 
is exercised for any collateral purposes, 
the exercise of the power will be struck 


down, It may also be remembered that 
herein we are not dealing with a dele- 
gated power but with a power conterred 
by the legislature. ee 
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In Har Shankar’s case (AIR 1975 SC 
1121) also decided by a Constitution 
Bench, the Supreme Court has affirmed 
the principles enunciated in Harinarayan 
Jaiswal’s case (AIR 1972 SC 1816). On 
the ratio of the decision of the Supreme 
Court in Harinarayan Jaiswal’s case ap- 
proved in Har Shankar’s case, I hold 
that it is not permissible for this 
Court to examine the validity of 
the impugned order and give any 
relief to the petitioner. 1, therefore, 


uphold the contention of the learned 


_ 205) and Radha 


_‘regulated by any statute but 


counsel for the respondents and hold that 
the order of the Government is not open 
to judicial review by this Court. 


10. In my opinion K. N. Guruswamy’s 
case (AIR 1954 SC 592) which ` arose 
under the earlier Excise Act that was in 
force in the erstwhile State of Mysore 
is distinguishable. In K, N. Guruswamy’s 
ease the action of the authority in. ac- 
cepting the higher bid of a person who 
did not participate in the public auction 
in secrecy was taken exception to by the 
Supreme Court, In my opinion that is 
not the position in the present case, In 
Ram Sanehi Singh’s case (AIR 1973 SC 
Krishna Agarwal’s case 
(AIR 1977 SC 1496), the Supreme Court 
was dealing with a contract regulated by 
the Forest Act and was not dealing with 
a case arising under an Excise Act and 
therefore the ratio of that case has no 


bearing to a case that arises under an: 


Excise Act. In Radha Krishna Agarwal’s 
case, the Supreme Court was dealing 
with a lease to collect and exploit sal 
seeds from forest area which was not 
in- any 
event was not regulated by an Excise 
Act. I am therefore of the opinion 
that the principles enunciated by the 


. Supreme Court im K. N. Guruswamy’s 


case, Ram Sanehi Singhs case and 
Radhakrishna Agarwal’s case do not bear 
on the point, 


. I1. In the view I have taken on the 
contention urged ‘by the learned Advo- 
eate-General, it is not really necessary 
for me to deal with the contentions 
urged by Shri S. K. Venkataranga 
Iyengar. But as my order is subject to 
appeal, I propose to briefly indicate my 
views on those contentions also. 


12. Shri S. K. Venkataranga Iyengar, 
learned counsel for the petitioner, con- 


tended that when once the petitioner had 


fulfilled the terms of the auction sales 
and the 1969 Rules regulating the auction 
sales and when the sale conducting officer 
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be communicated to the person 
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-viz., the Dy. Commissioner had accepted 


this sale, the Government was bound to 
confirm the ‘sale, Shri-S. K. Venkata- 
ranga Iyengar urged that sub-r. (2) of ` 
R. 15 of the 1969 Rules has to be com- 
strued as not conferring any discretion or 
power on the Government. In order to 
appreciate this contention of Shri S. K. 
Venkataranga Iyengar, it is useful to 
ea R. 15 of the 1969 Rules which reads 
thus :—- ` 


“i5. Confirmation: — (1) Whenever 
the Deputy Commissioner or the Divi- 
sional Commissioner has accepted provi- 
sionally .a tender, offer or bid he shall, 
forthwith submit to the State Govern- 
ment through the Excise Commissioner 
the records of the proceedings conducted 
by him for confirmation. 


(2) The State Government shall, on a 
consideration of the records under sub- 
rule (1), and the interest of revenue, pass 
an.order confirming the disposal of the 
right to retail vend of liquor or refusing 
to confirm it, The order shall forthwith 

con- 
cerned,” ; i 
Under sub-r. (1) of R. 15- of the 1969 
Rules, the sale conducting officer only 
provisionally accepts the sale which is 
subject to confirmation by the Govern- 
ment under sub-r. (2) of the same Rule. 
It is only on confirmation, a lease has to 
be executed (vide R. 16 of the 1969 
Rules), So long as the sale is not` con- 
firmed, the sale is mot complete and the 
highest bidder does not acquire an in- 
defeasible right, in respect of such an 


. excise sale. Sub-rule (2) of R. 15 of the 


1969 Rules in clear and unambiguous 
terms confers the power of confirmation 
as also the power of refusal to confirm, 
It is settled law that power ta confirm 
comprehends in itself the power of 
refusal to confirm. In that view, I am of 
the opinion that the contention of Shri 
S. K. Venkataranga Iyengar. that the 
Government has no power to withhold 
confirmation is vasound, and is liable to 
be rejected. 


13. Shri S. K. Venkataranga Iyengar 
next contended -that the action of the 
Government in refusing - to confirm the 
highest bid offered by the petitioner is 
violative ‘of Art. 14 of the Constitution. ` 
Shri S. K. Venkataranga Iyengar pointed 
‘out that in various other cases where the 
increase in rentals fetched was only 
marginal as in the case of. retail vend of - 
toddy -of the .11 taluks of Bijapur Dis». 
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trict, Government has confirmed the sale, 
but in the case of the petitioner it has 
chosen for a hostile and invidious treat- 
ment. I have already noticed that in 
Harinarayan Jaiswal’s case (AIR 1972 
SC 1816), the Supreme Court has point- 
ed out that the action of the Government 
in refusing to confirm under an Excise 
Act is not open to judicial review, When’ 
that is so, I fail to see as to how J. can 
examine the claim of the petitioner that 
the action of the Government is violative 
of Art. 14 of the Constitution even 
assuming that all the facts necessary to 
sustain a plea under Art. 14 of the 
Constitution is established, I, therefore, 
reject this contention of Shri S,- K, 
Venkataranga Iyengar, 


14. Shri S. K. Venkataranga Iyengar, 
learned counsel for the petitioner, lastly 
contended that the action of the 
Government in refusing to confirm the 
sale is actuated by mala fides, All that 
is stated by the petitioner in justification 
of the plea of mala fides is that the ac- 
tion of the Government is due to the 
handi work of rival traders. In my 
opinion, the allegations of the petitioner 
in justification of the plea of mala fides 
are extremely vague, general and are 
lacking in particulars, on which scora. 
itself his plea is liable to be rejected, 
Even otherwise in the Statement of Ob- 
jections filed, the Government has de- 
nied the allegations of mala fides. From 
the papers produced also I am satisfied 
that, there is no merit in the contention 
of the petitioner that the action of the 
Government is actuated by mala fides, 
I, therefore, hold that there is no meri 
in this contention of the petitioner, 


15. For the reasons stated above, F 
hold that there is no merit in this writ 
petition and the rule is liable to be dis- 
charged. 


` 16. Rule discharged, 

17. In the circumstances of the case, 
I direct the parties to bear their own 
costs, 


Petition dismissed, 


AIR 1956 Bom, 421, Dissented from, 
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Devendrappa Basawantappa Neerala~ 
katti, Appellant v, Kallayya Basaling- 
ayya, Respondent. 

Second Appeal No, 257 of 1975, Df- 

14-9-1978.* 
- (A) Stamp Act (2 of 1899), S. 36 — 
Admitted document — Challenge on 
ground of not being duly stamped — 
Barred. 

Where a pronote was admitted in evi- 
dence by the Court of first instance and 
the record of the trial court indicated 
that no objection was raised for admit- 
ting the pronote in evidence and mark~ 
ing the same as exhibit, the bar con- 
tained in S, 36 of the Act would be at- 
tracted and as such it could not be call- 
ed in question on the ground that it was 
not duly mangos, AIR 1961 SC 1655, 
Foll. ; (Para 4) 


Anno: AIR Manual (3rd Edn.), Stamp 
Act, S. 36 N. 2 and 3. 


: (B) Stamp Act (2 of 1899, S. 17 — 
Expression “at the time of execution” — 
Meaning of — Affixing of stamp and af- 
fixing of signature — Close proximity in 
point of time sufficient —— AIR 1956 Bom 
421, Dissented from. 


S. 17 of the Act permits stamping of 
the document either before or at the 
time of execution, The word ‘execution’ 
has been defined in S, 2 (12) of the Act 
to mean signing or affixing the signa- 
ture, The expression “at the.time of 
execution” employed in S. 17 of the 
Act in the context indicates that affixing 
of the stamp as well as the affixing 
of the signature must take place simul- 
taneously. In the very nature of things, 
it is very difficult to resort to both the 
processes, one of affixing the signature 
and the other of affixing! the stamp at 
the same time. It is, therefore, reason- 
able to construe the expression “at the 
time of execution” as requiring affixing . 
of the stamp in close proximity in point 
of time to the affixing of the signature. 
If immediately after the signature is af- 
fixed the requisite stamp is affixed, such 
acts do constitute affixing of the stamp 
at the time of execution of the docu- 
ment. (1901) ILR, 24 Mad, 259, Rel. on; 


(Para 7} 
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Cases : Referred: Chronological Paras 
AIR 1961 SC 1655 4 


AIR 1956 Bom. 421 16 
(1901) ILR 24 Mad 259 6, 8 
V, S, Gunjal, for Appellant; R, U. 


Goulay, for Respondent, -> > : 

JUDGMENT:— This second appeal is 
_by the defendant against the decree 
passed by the Civil Judge at Dharwar 
in Regular Appeal No. 47 of 1974 modi- 
fying the decree passed by the Princi- 
pal Munsiff at Hubli in . Original Suit 
No. £27 of 1973. A oa 

2. The respondent Kallayya institut- 
ed the suit for recovering the amount 
due under the pronote Exhibit P-1 dated 
14-7-1972 executed by the defendant .in 
his favour, The defendant resisted. the 
suit inter alia contending that the pro- 
note is not supported by consideration 
and that it being insufficiently stamped 
is not admissible in evidence, 

3. The learned Munsiff held that the 
execution of the pronote is proved and 
_ that it is. supported by consideration. 
Though the learned Munsiff ‘decreed the 
suit of the plaintiff, he made a direction 
for payment of the decretal amount in 
monthly instalments of Rs, 80 com- 
mencing from the 2nd of April, 1974. 
The defendant Devendrappa challenged 
the decree in the Court of the Civil 
Judge at Dharwar. The plaintiff also 
filed cross-objections complaining ‘against 
the grant of instalments, The learned 
Civil Judge allowed the cross-objections 
of the plaintiff and dismissed the appeal 
of the defendant, Hence, this second 
appeal. = : ; 


4, Sri V. S. Gunjal, learned counsel 
for the appellant, firstly maintained that 
the Court below was not right in hold- 
ing that the appellant was. not entitled 


to call in question the admission of the . 


suit pronote Exhibit P-1 in evidence, 


S. 36 of the Indian Stamp Act, 1899 pro- . 


vides that where an instrument has been 
admitted in evidence, such admission 
shall not, except as provided in S, 61, 
be called in question at any stage of the 
same suit or proceeding on the ground 
that.the instrument has not been. duly 
stamped, If the. pronote was admitted in 
evidence by the Court of first instance. 
the bar contained in S. 36, of the Act 


would. be attracted, But it was main-. 


tained by Sri Gunjal that on the facts 
of the present case, it cannot be said 
that the suit pronote was admitted in 
evidence. The suit pronote was put to 
the plaintiff when he was in the witness 
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-Gunjal, learned counsel 
_lant. submitted arguments on the ques- 
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box, who: spoke about its execution, It 
is at that stage that the suit pronote 
was marked as Exhibit P-1, There is no 
reference in the deposition of the plain- 
tiff to- any objection raised for admita 
ting the suit pronote in evidence and 
marking the same as exhibit, I also: per- 
used the order sheet of the Court of 
first instance, I do not find any refer- 
ence to any objection having been rais- 
ed for the admission of the suit pronote 
in evidence, I have, therefore, no hesi- 
tation in agreeing with the finding of. 
the Court below that the suit pronote 


. was ‘admitted in evidence by the Court 


of first instance, That being the position, 
the appellant-defendant is precluded 
from calling in question the admission 
of the suit pronote on the ground that 
the same has not been duly stamped. 
The conclusion which I reach’ receives 
full support from the decision of the 
Supreme Court in Javer Chand v, Pukh= 
raj Surana (AIR 1961 SC 1655). 


. 5. „What I have held above is suffi- 
cient to dispose of this appeal, but as Sri 
for the appel- 


tion as to whether, having regard to the 
circumstances of the case, the suit docu- 
ment can be regarded as having . been 
duly stamped, I consider it appropriate - 
to .deal with the same, The argument of 
Sri Gunjal was constructed on the facts 
as found by the lower appellate Court. 
The facts found are that the suit ` pro- 
missory note was executed on the 14th 
of July, 1972 by.the defendant. When 
the defendant affixed his signature, four 
revenue stamps of 10 Naya Paise each 
were affixed. It is on those four revenue 
stamps that the defendant affixed - his 
signature. But the plaintiff pointed out 
immediately thereafter that in addition 
to the revenue stamps, additional stamp 
with the inscription “Refugee Relief” of 
the requisite value has to be affixed as 
required by the Stamp and Excise Du- 
ties (Amendment) Act, 1971. As refugee 
stamps were not readily available, the 
same were immediately obtained and 
affixed below the revenue stamps already 
affixed on the promissory note. There- 
after the defendant cancelled the same 
by putting the date 14-7-1972 on the 
four refugee relief stamps of 10 Naya 
paise each, It is on the basis of these 
facts found by the Court below that it 


was maintained that the suit pronote 
cannot be regarded as a document which 
is duly stamped, The expression “duly 
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stamped” is defined in S. 2 (11) of the 
Stamp.. Act to mean as follows:—. 
“‘Duly stamped’, as applied to an in- 
strument, means . that the instrument 
bears an adhesive or impressed stamp 
of not less than the proper amount and 
that such stamp has been affixed or used 


in accordance with the law for the time 


being in force in India.” 

6. S. 17 of the Indian Stamp Act pro- 
vides that all instruments . chargeable 
with’ duty and executed by any person 
in India shall be stamped before or at 
the time of execution, What was main- 
tained by Sri Gunjal is that this is a 
case in which the suit ‘pronote was not 
stamped before or iat. the time of exe- 
cution, As admittedly, the refugee relief 
Stamps were affixed after the signature 
was affixed by the defendant on 
pronote, it was contended that the suit 
pronote cannot be regarded as having 
been stamped before or at the time of 
execution, The facts found clearly estab- 
lish that the suit pronote was not duly 
stamped before the execution of the pro- 
note. The question for consideration is 
as to whether the facts as found by the 
Court below are sufficient to establish 
that the suit pronote was duly stamped 
at the time of execution., In support of 
his contention, Sri Gunjal, learned 
counsel for the appellant, relied on the 
decision of the Bombay High Court in 
Mrs. Rohini Chandrakant Vijayakar v., 


A. I. Fernandes (AIR 1956 Bom 421), Dis-. 


agreeing with the view taken by the 
Madras High Court in Surij Mull v, Hud- 
son ((1901) ILR 24 Mad 259). this is 
what Chief Justice Chagla has observed 
. (at p. 423): .- 


“In that case the executant was only 
one and the promissory note was signed 
by him and subsequently it was stamp- 
ed, and the question was whether the 
provisions of S. 17: had been complied 
with, and the Madras High Court held 
that the uncontradicted evidence of the 
plaintiff shows that the acts wére prac- 
tically simultaneous and the stamping 
was therefore done at the time of exe- 
cution within the meaning of Section 16 
which corresponded to Section 17 of the 
present Act. 


With very great respect to the Madras 
High Court, it is difficult to understand 
the significance of the expression “prac- 
tically simultaneous”, Hither the stamp- 
ing is after execution or it is before or 
at the time of execution, If the stamping 
is after execution, then . clearly 
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the case does not fall within S, 17, Mr. 
Kapadia has suggested that if the trans- 
action of execution and stamping is one, 
then it could be said that the stamping 
was done at the time of execution. 

But it is clear in our opinion that 
Section 17 requires that the stamping 
should be done some time before the 
document is executed or that a stamped 
paper must be placed before the exe- 
cutant. who must execute it or just be- 
fore he executes it he must stamp it and 
execute the document, ` 

But if the executant has already finish- 
ed with the execution of the document 
and in the eye of the law the document 
could be said to have been executed any 
subsequent stamping, however close in 
time, could not be said to be stamping 
at the time of execution, and again when 
we look at the scheme of S. 12 (1) (b) 
that also contemplates clearly that the 
document which is executed already 
bears an adhesive stamp in other words, 
the execution is subsequent to the 
stamping of ‘the document.” 


7. S. 17 of the Indian Stamp Act per- 
mits stamping of the document either 
before or at the time of execution, The 
word ‘execution’ has been defined in 
S. 2 (12) of the Act to mean signing or 
affixing the signature. The expression 
“at the time of execution” employed in 
S. 17 of the Act in the context indicates 
that affixing of the. stamp as well as the 
affixing of the signature must take placé 
simultaneously. In the very nature of 
things. it is very difficult to resort to 
both the processes, one of affixing the 
signature and the other of affixing the 
stamp at the same time,- It is, therefore, 
reasonable to construe the expression f 

“at the time of execution” as requiring 
affixing of the stamp in close proximity 
in point of time to the affixing of the 
signature, If immediately after the sig- 
nature is affixed the requisite stamp is 
affixed, such acts, in my opinion, do con- 
stitute affixing of the stamp at the time 
of execution of the document, With 
great respect, I find it not possible to 
agree with the view taken by the Bom- 
bay High Court in Rohini’s case. 


` 8 In Surij Mull v. Hudson  ((1901) 
ILR 24 Mad 259} this is what the Mad- 
ras High Court observed:— 

“The uncontradicted evidence of | the 
plaintiff shows that the acts were prac- 
tically simultaneous, and the stamping 
therefore was done ‘at the time of exe- 
cution’ within the meaning of S, 16 of 


. 
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. Act governing the present case, Even 
under the present Act (II of 1899), where 
‘execution’ is defined as meaning ‘signa- 
ture’, we do not think it would make 
any difference if the stamp is affixed and 
cancelled immediately after the signa- 
’ ture, the signing and the stamping being 
continuous acts in the same transac- 
tion.” , : 

In. my opinion, the view expressed by 
the Madras High Court in Surij Mull’s 
case represents the correct legal posi- 
tion. As in this case the requisite stamps 
. were affixed very soon after the signa- 
ture was affixed by the defendant on 
the pronote it must be regarded as hav- 
ing been duly stamped at the time af 

execution. : i 
9. For the reasons stated above, this 
appeal fails and is dismissed with costs. 
Appeal dimissed. 
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E. S. VENKATARAMIAH, J. 

A. K. Subbiah: and another, Petitioners 
v. The Chairman, Karnataka Legislative 
Council, Bangalore and another, Respon- 
dents. 

Writ Petn, No. 9223 of 1978, D/- 18-8- 
1978, : 

(A) Constitution of India, Art. 194 (2) 
— Expression ‘Proceedings — Interpre- 
tation. 


The expression, ‘proceedings’ having 
regard to the object with which Art. 194 
is enacted should be given the widest 


meaning possible and proceedings under | 


Art, 226 of the Constitution also fall 
within the scope of that expression. Na 
court whether it is the Supreme Court 
or a High Court or a Civil or‘a Criminal 
Court can initiate proceedings against 
a member in respect of anything said on 
the floor of the house, ` (Para 11) 


Anno: AIR Comm, Const. of India (2né 
Edn.), Art, 194 N. 2A. 


. (B) Constitution of India, Arts, 194 (3) 
211 — Question regarding violation of 
Art. 211 — Determination of — Records 
of Legislature, if can be called. 

It may be that for the purpose of de- 
termining a case falling within the scope 
of the latter part of Art. 194 (3) as it 
stood prior to its amendment by the 

‘42nd Amendment it was open to the 
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- A, K. Subbiah v. Karnataka Legislative Council 
the Stamp Act (I of 1879), which is the- 


A.I R. 


court to issue a notice to the Legisla- 
ture in order to produce the relevant 
records for the purpose of determining 
the issue involved, but it would not be 
open to issue a notice to the Presiding 


- Officer of a House when the proceeding 


in whichi it is issued is itself outside the 
pale of determination by the courts. 
(Para 13) 


Where the records of the Legislature 
have to be called for the purpose of exa- 
mining the truth or otherwise of the 
words used by a member and whether 
any such words used by him hac violat- 
ed Art, 211 of the Constitution the en- 
quiry falls outside the scope’ of pro- 
ceedings in a Court, and therefcre' the 
récords of the Legislature pertaning to 
it cannot be called. The Presiding Offi- 
cer of a House is the supreme authority 
with regard to the regularity oz other- 
wise of the proceedings. The question 
whether a member while exercising his 
freedom of ‘spzech has contravened 
Art. 211 or any other provision of the 
Constitution is a matter whcch falls 
within his exclusive jurisdiction and 
that the courts have no say in the mat- 
ter, The High Court cannot go into that 
question and express any opinion on it. 
Hence, the question of sending jor the 
records and quashing any , such pro- 
ceedings does not arise, (Para 13) 

Anno: AIR Comm. Const, of Irdia (2nd 
Edn.), Art. 194 N, 4; `Art. 211 N. 1. 


Cases Referred: Chronological Paras 
AIR 1970 SC 1573 : > 9 
AIR.1965 SC 745 3, 7 
AIR 1959 SC 395 7 


AIR 1957 SC 912: 1957 All LJ 921 7 
(1884) 12 QBD 271: 50 LT 620, Bradlaugh. 
v, Gossett 6 
(1670) 1 Saund 131: 85 ER 137, Lake v. 
King - 6 
R. N. Narasimha Murthy, 
tioners, 


ORDER :— Espousing the cause of ` 
the general public, two members of 
the State Legislature have filed this 
petition alleging that. respondent 2 
who is a mamber of th2 State 
Legislative Council had on the floor of 
that House made Certain derogetory re- 
marks touching the conduct of the 
Judges of this Court in violation. of Arti- 
cle 211 of the Constitution and request- 
ing this Court to issue a writ under Arti- 
cle 226 of the Constitution, {) direct- 
ing respondent 1 the Chairman of the 
Legislative Council to produce the re- 
cords of the proceedings of the Karna- 
taka State Legislative Council dated: 


fcr Peti- 
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11-8-1978 relating to the statements 
made by the second respondent as stat- 
ed in the annexure marked Ext. 'A’ and 
(ii) quashing the entire proceedings there- 
in by declaring the said proceedings to 
be unconstitutional and illegal as vio- 
lating the provisions of Art. 211 of the 
Constitution of India. 

2. This case involves great constitu- 
tional principles touching parliamentary 
democracy and independence of the 
judiciary and hence requires a cautious 
approach, An independent judiciary, ac- 
cording to Sri S. R. Das Gupta, an -il- 
lustrious Chief Justice of this Court, isa 
judiciary which consists of Judges who 
are independent of themselves. I have 
not come across a better definition of 
that expression. A -judge should not 
allow his judgment to be influenced by 
personal prejudice, He should not allow 
passion to overtake reason, Whatever 
may be the provocation, he should not 
transgress law and abandon justice. Rea- 
son is the element which distinguishes 
man from other creations of God and 
judicial restraint is the soul of admin- 
istration of justice. 


8 We are in this case concerned 
with two important bodies, namely, the 
Legislature and the Judiciary. Refer- 
ring to them Gajendragadkar, C. J. in 
In re: Under Art. 143, Constitution of 
India (AIR 1965 SC 745) (hereinafter re- 
ferred to as the U. P, Legislature Case) 
. Observed in paras 43 and 44 ia that de- 
cision as follows:— 


“Speaking broadly, all the legislative 
chambers in our country today are play- 
ing a significant role in the pursuit of 
the ideal of a Welfare State which has 
been placed by the Constitution before 
our country, and that naturally -gives 
the legislative chambers a high place in 
the making of history today. The High 
Courts also have to play an equally sig- 
nificant role in the development of the 
rule of law and there can be littie doubt 
that the successful working of the rule 
of law is the basic foundation of the de- 
mocratic way of life. In this connection 
it is necessary to remember that the 
status, dignity and importance of these 
two respective institutions, the Legisla- 
tures and the Judicature, are derived 
primarily from the status, dignity - and 


importance of the respective causes that’ 


are assigned to their charge. by the Con- 
stitution. These two august bodies as 
well as the Executive which is 
important constituent of a democratic 
State, must function not in antinomy 
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nor in a spirit of hostility, but rationally, 
harmoniously and in a spirit of under- 
standing within their respective spheres, 
for such harmonious working of the 
three constituents of the democratic 
State alone will help the peaceful dève- 
lopment, growth and stabilisation of the 
democratic way of life in this country. 

But when, as in the present case, a 
controversy arises between the House 
and the High Court, we must deal with 
the problem objectively. and impersonal- 
ly. There is no occasion to import heat 
into the debate or discussion and no 
justification for the use of strong lan- 
guage........ iz 

4, Art. 211 of the Constitutión which 
corresponds to S. 40 of the Government 
of India Act, 1935, and to Art. 121 of 


_the Constitution which relates to the 


Parliament reads as follows:— 


“211. No discussion shall take place in 
the Legislature of a State with respect . 
to the conduct of any Judge of the Sup- . 
reme Court or of. a High Court in the 
discharge of his duties.” 


A summary of the rulings or opinions 
expressed in the Central Legislative As- 
sembly as it was constituted prior to the 
coming into force of the Constitution 
and in the Parliament theréafter is to be 
found in S. S. More’s “Practice and Pro- 
cedure of Indian Parliament” 1960 Edn., 
at pages 321 and 322. It is as follows:— 


“CRITICISM OF COURT AND JUDGES: 


No discussion is to take place in Par- 
liament with respect to the conduct of 
any Judge of the Supreme Court or ofa 
High Court in the discharge of his duties 
except upon a motion for presenting an 
address to the President praying for the 
removal of the Judge, 


Standing Order : No, 29 (iv) of the Le- 
gislative Assembly banned reflections 
upon the conduct of any Court of Law 
in the exercise of its judicial functions. 
But the rules of the Provisional Parlia- 
ment, the House of the People and the 
Council of States have no such provi- 
sion. 

As far as possible members should 
avoid any reflection on the High Court 
or High Court Judges, a 

Members must: not criticise a High 
Court, members ought not to say any- 
thing which is a reflection on any High 
Court Judge. Depreciatory remarks 
against a Judge of the High Court can- 
not be allowed in the House. No asper- 
sions can be made against the Judges. 
Members should not make any remarks 
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. concerning the correctness or otherwise 
of the decisions of the High Courts. 

In & later. ruling the Speaker ‘rules 
that no member can discuss the merits 
of an order of a High Court as the House 
cannot sit in judgment over the proceed- 

` ings of the Court nor a copy of the pro- 
ceedings of the House relating to the 
matter on which a High Court has pass- 
ed order can be sent to the Court as 
such action might be considered as in= 
terference in the course. of justice, 


Sweeping remarks on the judiciary arè 


not p2rmissible,” 
The rulings’ or opinions referred to 
above have. been expressed either on the 
basis. of S. 40.0f the Government of 
India Act, 1935, or on the basis‘ of Arti- 
cle 121 of the Constitution, The other 
Article of the Constitution which re- 
quires to be considered in this case is 
Art, 194 of the Constitution which cor- 
responds to Art, 105 which is enacted in 
relation to the Union Parliament, : Arti- 
cle 194 as it stood prior to its amend- 
ment by the 42nd Amendment of the 
Constitution read as follows:— 

"194 (1) Subject to the provisions of 
this Constitution and.to the rules and 
standing orders regulating the proce~ 
dure of the Legislature, there’ shall be 
freedom of speech in the Legislature of 
every State. Bek oe ahr. 

(2) No member of the. Legislature -of 
a.State.shall be liable to any proceed- 
ings in any court in respect of anything 
said or any vote given by him. in the 
Legislature or any committee thereof, 
and no person shall be so liable in res- 
pect of thé: publication by or under the 
authority: of a House of such a Legisla~- 
` ture of any report, paper, votes or pro- 
ceedings, ~ i 


(3} In other respects, the powers, pri- 
. vileges and. immunities of a House. of 
the Legislature of a State, and of , the 
members. and the committees of a House 
of such Legislature, shall be such as 
may from time to time be defined by 
the Legislature by law, and, until so de- 
fined, shall be. those. of the House of 
Commons of the Parliament of the Unit- 
ed. Kingdom, and of its members, and 
committees, at the, commencement of 
this Constitution, ae F 

(4) The provisions of. cls. (1), (2). and 
(3) shall apply in relation. to persons 
who by virtue of this Constitution have 
‘the right to speak in, and otherwise to 
take part-in the proceedings of, a House 
of the Legislature of a State or. any 
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committee thereof as they apply in rela- 
tion to. members .of that Legislature.” 
Cl, (3) of Art, 194 after its amendment 
by the 42nd Amendment of the Consti- 
tution reads:— a : 

"(3) In other respects, the powers, pri- 
vileges and immunities of a House of 
the Legislature of a State, and of the 
members and the committees of a’ House 
of such Legislature, shall be those of 
that House, and of its members -and 
committees, at : the commencement of 
S. 34 of the Constitution (Forty-second 
Amendment) Act, 1976, and as may . bē 
evolved by such House of the Legisla+ 
ture of a State, so far as may be, in 
accordance with those of the House of 
the People, and of its members. and 
committees where such House. is the 
Legislative Assembly and in’ accordance 
with those of the Council of States, and 
of its members .and committees where 
such House is the Legislative Council.” 
(The rest of the Article remains. the 
same as before). 

I shall revert to this Article again after 
referring to the corresponding provi- 
sions in the English and American Con« 


stitutions. 


5 In Vol, 17 of Encyclopaedia Brix 
tannica, 1962 Edn., at p,.312 under the 
title ‘Parliament’, it is stated as follows: 

“Freedom of speech has been one of 
the most cherished privileges of Parlia~« 
ment from early times, Constantly as- 
serted and often violated, it was finally 
declared by the Bill of Rights “that tha 
freedom of speech, and debates and pro- 
ceedings: in Parliament, ought not to be 
impeached or questioned in any court 
or place out of ' Parliament”. Such a 
privilege is essential to the indéepedenca 
of Parliament and to the. protection of 
members in discharge of their duties...” 


&. In Wade and Phillips’ | Constitu« 
tional Law, Fifth Edition, at page 120, 
while dealing with the privileges of the 
British Parliament, the. learned. authors 
observe = | , Le Pe = 
. “The privilege of freedom of speech,. 
though so well established as to be . uns 
questioned, is manifestly of the first: im- 
portance. It is today, the only’ substans 
tial privilege, . Finally it was enacted -by 
the Bill of Rights; 1689, “that the free- 
dom of speech or debates or proceedings 
in Parliament ought not to be impeach~ 
ed or questioned in any court or place 
out of Parliament.” No action will lie 
against a member of Parliament for 
words spoken by him in the course of 
parliamentary proceedings, and. similarly 


1979. 

no action will lie for any. publication 
among members of Parliament by order 
of the House or in the ordinary course 
of parliamentary business. It was held 
in Lake v. King (1670) 1 Saund 131, that 
‘an action would. not lie for. defamatory 
matter contained in a petition printed 
and delivered. to members,” 


Proceeding further at p. 126 the learned 
_ authors state :— 

“Questions of privilege have been a 
source of conflict between the House of 
Commons and the courts. Parliament 
has always held the view that whatever 
matter arises concerning either House of 
Parliament ought to be discussed and 
adjudged in that House to which it re- 
lates and not elsewhere; and. that the 
existence of a privilege depends upon its 
being declared by the High Court of 
Parliament to be part of the ‘ancient 
law and custom of Parliament.......... In 
Bradlaugh v. Gossett (1884) 12 QBD 271, 
the Court of Queen’s Bench refused to 
declare void an order of the House of 
-Commons preventing Charles Bradlaugh, 
who had been duly elected member for 
Northampton, from taking the oath, It 
was held that the House of Commons 
had the exclusive right to regulate its 
own proceedings, and that no court 
could interfere with the exercise, of such 
right.” 7 


Section 6 of. Art. I of the Constitution of 
the United States of America reads as 
follows : 


“The Senators and Representatives 
shall receive a compensation, for their 
services, to be ascertained by Law, and 
paid out of the Treasury of the United 
States. They shall in all cases, except 
Treason,. Felony and Breach of the 
Peace, be privileged from arrest during 


their attendance at the Sessions of their - 


respective Houses, and in going to and 
returning from the same; and for any 
Speech or Debate in either House, they 
shall not be avestoned in any other 
Place.” 

it is stated that theg privilege siot limit- 
ed to words spoken in debate or uttered in 
a speech, but.applies also to written re- 
ports presented to committees, to the 
act of voting, etc. to the -office of a 
Senator or Representative. . ‘These pri- 
vileges” said Chief Justice Parson of the 
Supreme Court’ of Massachusetts . “are 
secured not with the intention of pro- 
tecting. the members against prosecutions 
for their conduct, but to . support ` the 
rights of the people by enabling their 


A, K. Subbiah v. Karnataka Legislative Council. -[Prs,-: 6-7] 


_is different, 


Kant. 27 


representatives to exercise the function 
of their office without fear Of prosecu~ 
tion, civil or criminal’,” ` 


7. Now coming back to Art. ‘194 of 
the Constitution, it is seen that whereas 
the freedom of speech in the Legislature 
of every State is in Art, 194 (1) ‘made 
subject to the provisions of the Consti- 
tution and to the rules and standing 
orders regulating the procedure of the 
Legislature, the privileges and immuni- ` 
ties referred to in Cis. (2), (3) & (4) are 
not made subject to any other provisions 
of the Constitution. Art, 194 (2) of the 


, Constitution states that “no member of 


a Legislature of a State shall be liable 
to any proceedings in any court in res- 
pect of anything said or any vote given 
by_him in the Legislature, or any com- 
mittee thereof, and no person shall be 
so liable in respect of the publication 
by or under the authority of sucha 
Legislature of any report, paper, votes 
or proceedings.” The Supreme Court 
had occasion to express its opinion on 
Art, 194 (2) of the Constitution at least 
in two cases. In M. S. M. Sharma v. 
Sri Krishna Sinha (AIR 1959 SC 395) in 
which the question which arose for con- 
sideration before the Supreme Court was 
whether the freedom of press guaranteed 
under Art, 19 (1) (a) of the Constitution 
can. be set at naught by the application 
of Art, 194 of the Constitution. In the 
course of that decision the Supreme 
Court obsérved at para 26 as follows :— 


“Article 194 has already been quoted 
in extenso, It is quite clear that the 
subject-matter of each of its four clauses 
Clause (1) confers on the 
members freedom of speech’ in the 
Legislature, subject, of course, to cer- 
tain provisions therein referred to, 
Clause (2) gives immunity to the mem- 
bers ‘or any person authorised by the 
House to publish any report, etc., from 
legal proceedings, . Clause (3) confers 
certain powers, privileges and immuni- 
ties on the House of the Legislature of 
a State and on the members and the 
committees thereof and. finally ‘Cl. (4) 
‘extends the provisions of Cls. (1) to (3) 
to persons who are not members of the 
Housé, but who, by virtue of the Con~ 
stitution, have the right to, speak ` and 
otherwise to take part in the proceedings 
of the House or any committee ‘thereof, 
In the second place, the fact that Cl. (1) . 
has been expressly madé subject to the 
provisions of the ` Constitution, but 
Cls, (2) to (4) have not been stated to 
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be: so subject indicates that the Con- 
stitution makers did not intend Cls. (2) 
to (4) to be subject to the provisions of 
the Constitution, If the Constitution 
makers wanted that the provisions of all 
the clauses should be subject to the 
provisions of the Constitution, then the 
Article would have been drafted in a 
different way, namely, it would have 
started with. the words: ‘Subject 
to the provisions. of this Con- 
stitution and the rules and standing 
orders regulating the procedure of the 
Legislature...... ” and then the subject- 
matter of the four clauses would have 
been set out as sub-cls (i), (ii), (iii) and 
(iv); sc as to indicate that the overriding 
provisions of the opening words qualified 
each of the sub-clauses, In the third 
place, it may well be argued that the 
words “regulating the procedure of the 
Legislature” occurring in Cl, (1) of 
Art, -194 should be read as governing 


both “the provisions of the Constitu- - 


tion” and “the rules and standing 
orders”, 
. the Legislature becomes subject to the 
provisions of the Constitution regulating 
the procedure of the Legislature, that 
is to say, subject to the Articles relating 
‘to procedure in Part VI including Arti- 
cles 208 and 211, just as freedom of 
speech in Parliament under Art. 105 (1), 
on a similar construction, will become 
subjec: to the Articles relating to pro- 
cedure in Part V including Arts, 118 and 
121. The argument that the whole: of 
Art, 134 is subject to Art. 19 (1) (a) 
overlooks the provisions of Cl, (2) of 
Art, 194. The right conferred on a 


citizen under. Art, 19 (1) (a) can be re- 


stricted by law which falls within Cl. (2) 


of that Article and he may: be’ made 
liable in a Court of law for breach of 
such law, but Cl. (2) Art. 194 categorical- 
ly lays down that no member of the 
Legislature is to be made liable to any 
proceedings in any Court in respect of 
anything said or any vote given by him 
in the Legislature or in committees 
thereof and that no person: will .be 
liable in respect of the publication by 


or under the authority of the House of . 


such a Legislature of any report, paper 
or proceedings, The provisions of Cl. (2} 
of Art. 194, therefore, indicate that the 
freedam of speech referred to in Cl. (1) 
is different from the freedom of ` speech 
and expression’ guaranteed under Arti- 
cle 19 (1} (a) and cannot be cut down 


in any way by any law . .contemplated 


` by Ch: (2) of Art,- 19”. 
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‘in the legislative chambers. 
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Although the correctness of some of the 
observations made by the Supreme Court 


_in the above case was doubted in the 


U. P.- Legislature, case (AIR 19€5 SC 
745), in so far as the observations made 
in relation to Art. 194 (2} of the Con- 
stitution the Supreme Court. expressed 
its concurrence, In para 32 of the U.P. 
Legislature Case, the Supreme Court ob- 
served thus : 


“Having conferred freedom of speech ` 
on the legislators, Cl. (2) emphasises the 
fact that the said freedom is intended ta 
be absolute and unfettered, Similar free- 
dom is guaranteéd to the legislators in 
respect of the votes they may give in 
the Legislature or any committee there- 
of. In other words, even if a legislator 
exercises his right of freedom of speech 
in violation, say, of Art. 211, he would 
not be liable for any action ii any 
court, Similarly, if the legislator by his 
speech or vote, is alleged to have violat- | 
ed any of the fundamental rights gua~« . 
ranteed by Part III of the Constitution 
in the Legislative Assembly he would 
not be answerable for the said contra- 
vention in any court. If the impugned 
speech amounts to libel or becomes ac- 
tionable or indictable under any . other 
provision of the law, immunity has been 
conferred on him from any action in 
any court by this clause, He may be 
answerable to the House for such a 
speech and the Speaker may take appro- 
priate action against him in respect of 
it; but that is another matter. It is plain 
that the Constitution makers attached 
so much importance to the necessity of 
absolute freedom in debates within the. 
legislative chambers that they thought 
it necessary to confer complete immunity 
on the legislators from any action in 
any Court! in respect of their speeches 
Thus, cl. (1) 
confers freedom of speech on the legis- 
lators within the legislative chambers 
and cl. (2) makes it plain that the free- 
dom is literally absolute and unfettered.” 
Proceeding further in the same decision 
dealing specifically with Art, 211 of the 
Constitution in paras 63 to 67, the Sup- 
reme Court observed as follows :-— 

"63. That take us to. Art, 211. This 
Article provides. that no discussion shall 
take place in the Legislature-of a State 


- with respect to the . conduct. of any 


Judge of the Supreme Court or of a 
High Court in the discharge of his ` du- 
ties. This provision -amounts to an ` ab- 
solute constitutional prohibition against- 
any discussion in the. Legislature of a 


1978 


State in respect of the judicial conduct 
of a Judge of this Court or of the High 


Court, Mr. Setalvad who appeared for. 


the Judges has based his argument sub- 


stantially on' the provisions of this arti- . 


cle, He. contends that the unqualified 
and absolute terms in which the consti- 
tutional prohibition is couched in Arti- 
cle 211 unambiguously indicate that the 
conduct of a Judge in the discharge of 
his duties can never become the. sub- 
ject-matter of any action taken by the 
House in exercise of its powers or pri- 
vileges conferred by the latter part of 
Art. 194 (3). If a Judge in the discharge 
of his duties commits contempt of the 
House, the only step that can be taken 
against him is prescribed by Article 121. 
Article 121 provides that no discussion 
shall take place in Parliament with res- 
pect to the conduct of any Judge of the 
Supreme Court or of a High Court in 
the discharge of his duties except upon 
a motion for presenting an address to 
the President praying for the removal of 
the Judge as hereinafter provided. Rzad- 
ing Arts. 121 and 211 together, two 
points clearly emerge. The Judicial 
conduct of the Judge cannot be discuss- 
ed in the State Legislature, It can be 
discussed in the Parliament only upon a 
motion for presenting an address to the 
President for the removal of the Judge. 
The Constitution-makers attached so 
much importance to the independence of 
the Judicature in this country that they 
thought it necessary to place them be- 
yond any controversy, except in the 
manner provided by Art, 121, If - the 
judicial conduct of a Judge cannot be 
discussed in’ the house, it is inconceiv- 
able that the same conduct can be 
legitimately made the subject-matter of 
action by the House in exercise of its 
powers under Art. 194 (3). That, in 
` substance, is the principal argument 
which has been urged before us by Mr. 
Setalvad, : 


64, On the other hand, Mr, Seervai 
has argued that the effect of the provi- 
sions contained in Art, 211 should not be 
exaggerated. He points out that Arti- 
cle 211 appears in Chap. ITI which deals 
with the State Legislature and occurs 
under the topic “General Procedure”, 
and so, the only: object. which it is in- 
tended to serve is the regulation of the 
procedure inside the- chamber of -the 


Legislature. . He has also relied on the. 


provisions of Art, 194 (2) which express- 
ly prohibit any. action. against a member 
- of the Legislature. for- anything - said 
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or any vote given by him in the Legis- 
lature, In other words, if a member of 
the Legislature contravenes the absolute 
prohibition prescribed by Art. 211, no 
action can be taken against him ina 
court of law and that, says Mr. Seervai, 
shows that the significance of the prohi- 
bition contained in Art. 211 should not 
be over-rated. Besides, as a matter of 
construction Mr, Seervai suggests that 
the failure to comply with the prohibi- 
tion- contained in Art, 211 cannot lead 
to any constitutional consequence, and 
in support of this argument he has re- 
lied on a decision of this Court in State 
of U, P. v. Manbodhan Lal Srivastava, 
1958 SCR 533: (AIR 1957 SC 912) In 
that case, this Court was dealing with 
the effect of the provisions contained in 
Art. 320 of the Constitution, Art, 320 
prescribes the functions of the Public 
Service Commissions, and‘by Cl. (3) (c).it 
has provided that the Union Public Ser- 
vice Commission or the State Public Ser- 
vice Commission, .as the case may be, 
shall be consulted on all disciplinary 
matters affecting a person serving un- 
der the Govt. of India or the Govt, of 
a State in a civil capacity, including 
memorials or petitions relating to such 
matters, It was held that the provisions 
of this clause were not mandatory and 
did not confer any right on a public ser- 
vant, so that the absence of consultation 
or any irregularity in consultation did 
not afford him a cause of action in a 
court of law. Mr. Seervai’s argument is 
that the words used in Art, 211 should 
be similarly construed and the prohibi- 
tion on which Mr, Setalvad relies should 
be deemed to be merely directory and 
not mandatory, 


65. We are not impressed by Mr, Seer- 
vais arguments. The fact that Art. 211 
appears under a topic dealing with 
“Procedure Generally”, cannot mean that 
the prohibition prescribed by it is not 
mandatory, As we have already indicat- 
ed, in trying to appreciate. the full sig- 
nificance of this prohibition, .we must 
read Arts. 211 and 121 together. It is 
true that Art. 194 (2) in terms provides 
for immunity of action in any court in 
respect of a speech made by a member 
or a vote given by him in the Legisla~ 
tive Assembly. But this provision itself 
emphatically brings out'the fact that 
the Constitution was anxious to protect 
full- freedom of speech and expression 
inside the legislative chamber and so, it 
took. the.:precaution of making a speci- 
fic provision to safeguard this freedom - 


- 
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of speech and expression by saying. that 
even the breach of the constitutional 
prohibition prescribed by Art, 211 should 
not give rise to any action. Undoubted- 
ly, the Speaker would not permit a 
member to contravene Art, 211; but if, 
inadvertently, or otherwise, a speech is 
made within the legislative chamber 
which contravenes Art, 211, the Con- 
stitution-makers have given protection 
to such a speech from action in any 
court, The House itself may and would, 
no doubt, take action against him. 


- 66. It is also true that if a question 
arises es to whether a speech contravenes 
Art, 211 or not, it would be for the 
Speaker to give his ruling on the. point. 
In dealing with such a -question, the 
Speaker may have to consider whether 
the observations which.a member wants 
to make are in relation to the conduct 
of a Judge in discharge of his duties, 
and: in that sense, that is a matter for 
the Sp2aker to decide, But the signifi- 
cant fact still remains that the Constitu- 
tion-mekers thought it necessary to make 
-a specific provision by Art. 194 :(2) and 
‘that is the limit to which the Constitu- 
tion has gone in its objective of securing 
comple: e freedom of speech and expres- 
sion within the four-walis of the legis- 
lative chamber, 


67. The latter part of Art, 194 (3) 
. makes no such. exception, and so, it 
would be logical to hold that whereas a 
speech made in contravention of Art. 211 
is protected from action in a court by 
Art. 194 (2), no such exception or pro- 
tection is. provided .in prescribing: the 
powers and privileges of the House un- 
der the latter part of Art, 194 (3), If a 
Judge in the discharge of his duties pas- 
‘ses an ‘order or makes observations which 
in the opinion of the House amount to 
contempt, and the House proceeds to 
take action against the Judge in that be- 
- half, such action on the part of the 
House cannot be protected or justified 
by any specific provision made by the 
latter part of Art, 194 (3), In our opin- 
ion, the omission to make any such pro- 
vision when ' contrasted with the actual 
provision made by Art. 194 (2) is not 
without significance, In other” words, 
this ccntrast leads to the inference that 
the Constitution-makers took the view 


that the utmost that can be done to as- . 


sure absolute freedom of spéech and ex- 
pression inside the legislative chamber, 
would be to make a provision in Art. 194 
(2); and that is about all, The conduct 
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of a Judge in relation to the  diseharge 
of his duties cannot be the subject- 
matter of action in exercise o2 the 
powers: and privileges of the House, 
Therefore, the position is that the con- 
duct of a Judge in relation to tha dis< 
charge of his duties cannot legitimately 
be discussed inside the House, -hough 
if it is, no remedy lies in a court of 


8, It ‘is in the above ons ‘the 
Supreme Court while - holding - that in 
certain circumstances it was open to 
the High' Court to take action in, a 
matter which came within the latter part 
of Art. 194 (3) of the Constitutior as it 
stood then, emphasised that Art. F94 (2) 
of the Constitution stood entirely on a' 
different footing and the immunity 
guaranteed thereunder was inviolable 
.9. In Tej Kiran Jain v. Eanjiva 
Reddy (AIR 1970 SC 1573) -where 
Art, 105 (2) which corresponded to 
Art, 194 (2). arose for consideration, in 
paras.? and 8 the Supreme Court ob- 
served as follows.:— 


“7, Mr, Lekhi in arguing this appeal 
drew’ our attention to an observation of 
this Court in Special Ref No, 1 oë 1964 
(1965-1 SCR 413 at‘p. 455: AIR 1965 
SC 745 at p, 767) where this Court deal- 
ing with the provisions of Art. 212 of 
the Constitution pointed out thas the 
immunity under that Article was ‘against 
an alleged irregularity of procedure but 
not against an illegality, and concended 
that the same principle should bə ap- 
plied here to ‘determine whether what 
was said ‘was outside the discussion on a 
Calling Attention Motion. Accorcing to 
him ‘the immunity granted ‘bz the 
second clause of the one’ hundrec. and 
fifth article was to what was relevant 
to the business of Parliament and. not 
to something which was utterly icrelev- 
ant, 


8. In our judgment it is not possible 
to read the provisions of the artizle in 
the way suggested, The article means 
what it says in language which could 
not be plainer, The article confers im- 
munity inter alia in respect of “any- 
thing said ......... in Parliament.” The 
word” “anything” is of the widest im=- 


„port and is equivalent to “everything. x 


The only limitation arises’ fror ‘the 
words ‘in Parliament’ which mears dur- 
ing the sitting of Parliament and in the 
course of the business of Parliament, 
We are concerried only with speeches in 
Lok Sabha, ‘ Once it was: provec that ` 
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Parliament was sitting and its business 
was being transacted, anything said dur- 
ing the course of that business was im- 
mune from proceedings in any court. 
This immunity is not only complete but 
is as it should be, .It is of the essence 
of parliamentary system of Government 
that people’s representatives should be 
free to express themselves without fear 
of legal consequences, What they say 
is only subject to the discipline of the 
of the rules of Parliament, the good 
-sense of the members and the contrcl of 
proceedings by the. Speaker, The courts 
have no say in the matter and should 
really have none.” ` 


10. This is not a case, where any 
_individual’s fundamental right is involv- 
‘ed, No prayer baséd on any ordinary 
civil or criminal law is made in this 
case, . This is not a case where any ob- 
jectionable words had been used. in the 
course of .the speech of a member. made 
outside the agenda of the House or on 
- a subject which had been disallowed by 
the Chairman, The specific case is that 
some words. which contravened Art. 211 
of the Constitution had been used by 
the Member and the Chairman had not 
expunged even though he -was bound 
to do so, In substance what is prayed 
for is that this.Court should in exer- 
cise of its power under Art, 226 of the 


Constitution investigate into the correct- - 


ness of the action or ruling of the Chair- 
man of the House and if it is found that 
any portion of the speech made by the 
member contravenes. Art. 211 
Constitution, then this Court should 
direct that such part should be expung~ 
ed from the proceedings of the House 
or declare them as non-existent, In 
. other words, the petitioners request the 
Court to exercise supervisory, jurisdiction 
over the proceedings. of the house. even 
though it may be to the limited ex:ent 
of enforcing obedience to Art, 211 of 
the Constitution, If the prayers made by 
the petitioners have to be granted, the 
following steps have to be taken by this 
Court :— 
(1) Issue of notices to the Chairman 
-of the House and the member concern- 
ed; a 
(2) Calling for the relevant records 
relating to the proceedings of the House; 
(3) Investigation into the truth or 
otherwise of the words used in the 
speech of the member concerned; 
(4) Determination of the issue whe- 
ther any part of the speech contravened 
Art, 211 of the Constitution; 
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of the. 
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(5) Decision on the question . relating 
to the correctness of the decision of the 
Chairman or on the question relating to 
his omission to take action; and : 


(6) If it is found that the decision of 
the Chairman was erroneous or his 
Omission was unconstitutional, then to 


issue direction ‘to him orto the House to 


expunge the objectionable part from the 
proceedings ‘of the House or to make a 
declaration that they are unconstitu- 
tional, 


11. It was contended that the ` ex- 
pression “proceedings in any court” ap- 
pearing in Art, 194 (2) of the Constitu- 
tion related only -to. criminal -or civil 
proceedings and not to proceedings un- 
der Art. 226 of the Constitution which 
has conferred power on the High Court 
to enforce the provisions of the Con- 
stitution in appropriate ‘cases, It is diff- 
cult to: place such a narrow construction 
on the expression “proceedings” appear- 
ing in Art, 194 (2) of the Constitution. 
That. expression, having regard to the 
object with which Art. 194 is enacted, 
should be given the widest meaning 
possible and proceedings under Art, 226 
of the Constitution also fall within the 
scope of that expression. No court 
whether it is the Supreme Court or a 
High Court or a Civil. or a criminal 
court can initiate proceedings against a 
member in respect of anything said on 





the floor of the- House, 


12. It was next contended that since 
no relief was being asked against res- 
pondent .2 a mere issue of notice would 
not amount to making him liable for 
any proceedings. As mentioned earlier, 
the issue of notice and the calling for 
the records of the house are only two 
preliminary steps in the judicial pro- 
cess involved in this case in. the event 
of the case being heard after the stage 
of preliminary hearing, The substan- 
tive prayer made in this writ petition is 
that the proceedings of the House should 
be sent for and they must be quashed. 
Necessarily a decision on that ques- 
tion’ would involve the process of 
ascertaining the words used by the 
member on the floor of the House 
and an investigation into the question 
whether those words contravened Arti- 
cle 211 of the Constitution, It cannot, 
therefore, be said that by merely issu- 


ing a notice in this case, the court would . 


not be making the member 
any proceedings,” 


“Hable to 
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13. The next question which arises 
for consideration is whether in a case of 
this type, it would be open to the Court 
_to call for the records of the House. 
Art, 212 (1) of the Constitution provides 
that “the validity of any proceedings in 
the Legislature of a State shall not be 
called in question on the ground of any 
alleged irregularity of procedure.” . In 
May’s ‘Parliamentary Practice’ 18th Edi- 
tion, at page 197, we have the following 
passage dealing with the privileges of 
the Houses of Parliament:— 


“In practice, however, there is a wide 
field of agreement on the nature and 
principles of privilege in spite of the ap- 
parant deadlock on the question of juris- 
diction, 


1, It seems to be recognised that, for 
the purpose of adjudicating on questions 
of privilege, neither house is by itself 
entitled to claim the supremacy over 
the ordinary courts of justice which was 
enjoyed by the undivided High Court of 
Parliament. The supremacy of Parlia- 
ment consisting of the ‘Sovereign and 
the two Houses, is a legislative supre- 
macy which has nothing to do with the 
privilege jurisdiction of either House 
acting singly. 


2. It is admitted by both Houses that, 
since neither House can: by itself add to 
the law, neither House can by its own 
declaration create a new privilege, This 
implies that privilege is objective and 
its extent ascertainable, and reinforces 
the doctrine that it is known by the 
courts. 


On the cther hand, the courts admit:— 


3. That the control of each House over 
its internal. proceedings is absolute and 
cannot be interfered with by the courts. 

4. That a committal for contempt by 
either House is in practice within its 
exclusive jurisdiction, since the facts 
constituting the alleged contempt need 
not be stated on the warrant of commit- 
tal.” 

Tt may be that for the purpose of deter- 
mining a case falling within the scope of 
the latter part of Art. 194 (3) as it stood 
prior to its amendment by the 42nd 
Amendment it was open to the court ta 
issue a notice to the Legislature in order 
to produce the relevant records for the 
purpose of determining the issue involv- 
. €d... RENTE but it would not be open 
to issue -a notice to the Presiding Offi- 
cer of a House when the proceeding in 


. “I do not agree with you; 
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which it is issued is itself outside the 
pale of determination by the courts. 
The records have to be called in this 
case according to the learned coun- 
sel for the petitioners for the pur- 
pose of examining the truh or 
otherwise of the words „used by ʻa mem- 
ber and whether any such words used 
by him had violated Art, 211 of the 
Constitution. When that enquiry, as 
mentioned earlier, falls outside the scope 
of proceedings in a Court, the records of 
the Legislature pertaining to it cannot 
be called, The Presiding Officer of a 
House is the supreme authority with 
regard to the regularity or otherwise of 
the proceedings. The question whether 
a member while exercising his freedom 
of speech has contravened Art, 211 or 
any other provision: of the Constitution, 
is a matter which falls within his. ex- 
clusive jurisdiction ` as observed by the 
Supreme Court and that the courts have 
no say in the matter. This Court can- 
not go into that question and express 
any opinion on it. Hence, the question 
of sending for the records and quashing 
any such proceedings does not arise. 


~ 14. Tt is unfortunate that an occa- 
sion has arisen in this Court to hear a 
case of this nature, But at the same 
time the Court cannot take any action 
which interferes with the immunity 
which a member has been granted under 
Art. 194 (2) of the Constitution merely 
because what he may have said is in 
violation of Art. 211 of ‘the Constitution. 
Was it not Voltaire who said like this: 
but I will 
fight for upholding your right to dis- 
agree with me till the end of my life”, 
In the same spirit, this Court which has 
a special obligation to uphold the Con- 
stitution and the laws, upholds Art, 194 
(2) of the Constitution and the immunity 
guaranteed to the members of the Legis- 
lature thereunder, leaving it to them to` 
uphold Art, 211 of the Constitution in 
their deliberations, I am of the view 
that no action is called for in this case, 
The petition is dismissed, 


Petition dismissed. 
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Narayana Rao Swami Rao Kulkarni & 
another, Petitioners v. Bheema Rao 
Swami Rao Kulkarni and smother, Res- 
pondents. 

Civil Revn, Petn. No, 505 of 1977, D/- 
4-7-1978,* 

‘Civil P. C. © of 1908), o. 1, R. n: 
S.. 1153 — Addition of parties — Duty of 
Court — Partition suit Tenant of 
agricultural lands added as defendant — 
Interference in revision, if open, 

The Court, before exercising its judi- 
cial discretion in ordering the addit.on 
of a person as an additional defendant, 
must see if the following requirements 
of the rule are present in a given case: 


(1) that a person who wants to be 
added as an additional defendant in he 
suit has a direct interest in the subject- 
matter of litigation, whether it , raises 
questions relating to moveable or im- 
“moveable property, as distinguished from 
indirect or commercial interest; 


(2). that the facts constituting the m- 
terest claimed in the subject-matter of 
the litigation by the person who seeks 
to be added as defendant will make the 
Court to take the view that in the b- 
sence of such person in the suit, it will 
not be in a position to effectually and 
completely adjudicate upon and setile 
all the issues involved in the suit, AIR 
1958 SC 886, Rel. on. (Para 12) 


A person who claims to be a tenant in 
respect of agricultural lands belonging 
to members of a joint Hindu | famly 
among whom a suit for partition of such 
lands is pending can be considered to 
be a person vitally interested in the 
subject-matter of suit. and the questions 
involved in such a suit cannot be effect- 
ually and completely adjudicated upon 
and settled without reference to such a 
person. Under the provisions of tae 
Karnataka Land Reforms Act, among 
others, landlord’s rights of ownership in 
tenanted agricultural lands get extin- 
guished, while the rights of. ownership 
of such lands are conferred on the ten- 
ants, Further, even the claim for the 
amount of compensation for loss of 
ownership rights of landlords in sueh 
lands has to be claimed from the State 
Government and not from the. tenanzs. 


*“(Against order of Principal, Civil J.. 
Hubli, D/- 7-4-1977). 
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Again, when a tenant claims in a suit in 
a Civil Court that an agricultural land 
is a land tenanted by him, the Civil 
Court is bound to stop the’ proceeding 
of the suit and refer the question of ten- 
ancy to the Tribunal constituted under 
the Act, for decision. (Paras 16, 17, 18) 
When the trial Court orders addition 
of the tenant of agricultural lands as a 
defendant in a suit for partition having 
regard to the claim put forward by him 
that he was in actual enjoyment of the 
suit lands being in possession of them 
as tenant entitled to the benefits confer- 
red upon him under the Karnataka Land 
Reforms Act, it could not be said that / 
the Court exercised jurisdiction not vest- 
ed in it. As such the said order of addi- 
tion of tenant as a defendant in a suit 
for partition of agricultural lands was 
not liable to be interfered in revision. 
AIR 1976 Andh Pra 182; AIR 1978 Punj 
& Har 30 and (1967) 2 Mys LJ 365, Dist. 
{Para 24) 
Anno: AIR Comm. C.P.C., S. 115, N, 10 
and O, 1 R. 10 N. 11 and 16. 


Cases Referred: Chronological Paras 
AIR 1978 Punj & Har ‘30 22 
AIR 1976 Andh Pra 182 21 
(1967) 2 Mys LJ 365 23 
AIR 1958 SC 886 12 
(1892) 1 Ch 487: 61 LJ Ch 319, Moser v. 

Marsden 12 
(1886) 31 Ch D 632: 55 LJ Ch 665, Ap- 

pollinaris Co, Ltd. v. Wilson 12 
(1878) 9 Ch D 351: 39 LT 437, Vanat- 

seur v, Krupp 12 


T. S. Ramachandra, for Petitioners; 
T. R, Veereswara for U. L, Narayana 
Rao, for Respondent No, 2, 


ORDER:— This revision petition under 
Section 115 of the Code of Civil Proce- 
dure, 1908, to be referred to as the Code, 
is directed against the order dated 7-4- 
1977 made on I.A. No, 2 in Original Suit 
No, 26 of 1977 on the file of the Court 
of the Principal Civil Judge, Hubli, 
granting permission to one Khandappa 
Devappa Dhumale to be added as defen- 
dant No. 3 in the suit. 


2. Petitioners in the revision petition 
are defendants 1 and 2 in the original 
suit, a suit for partition instituted against 
them by respondent No. 1 herein as 
plaintiff, Respondent No, 2 herein is the 
person who is allowed to be added as 
defendant 3 in the suit, Whether the 
Court below has exercised a jurisdiction 
not vested in it under Rule 10 of O I 
of the Code in ordering addition of the 
applicant in LA. No. II as defendant 3 


` $4 Kant. {Prs, 2-5] Narayana Rao v, Bheema Rao (N. Venkatachala J.) 


in a suit for partition having regard to 
the claim put forward by him that he 
_ Was in actual enjoyment of the suit 
lands being in possession of them as a 
tenant entitled to the benefits conferred 
upon him under the Karnataka Land 
Reforms Act, 1961, to be referred to as 
the Act, is an important and interest- 
ing question of law which is raised for 
my decision in this revision petition. 
3. The facts which have given rise to 
the said question are, in brief, the fol- 
lowing: 


Plaintiff instituted O.S, No. 26 of 1977 

> "7 against defendants 1 and 2 seeking par- 
-` tition and separate possession of his one- 
third share in the plaint schedule agri- 
cultural lands with a farm-house there~ 
on, on the allegations that he and defen- 
dants 1 and 2 were members of a joint 
Hindu family and he, as a member of 
such family, was entitled to obtain a de- 
cree for partition and separate possession 


of his share in the plaint schedule pro- - 


perty, which was ancestral joint family 
property, The claim made by the plain- 
tiff in the suit for partition and separate 
Possession of one-third share in the 
plaint schedule property is, according 


to the learned counsel for defendants 1- 


and 2, not denied by defendants 1 and 2. 
However, on the very day of the insti- 
tutior. of the suit, an application under 
Rule 1 of Order XL of the Code, having 
been filed in the suit by the plaintiff, 
. an order is said to have been obtained 
from the Court for appointment of a 
practising Advocate of the Court as Re- 
ceiver of the plaint schedule property. 
The Advocate who was so appointed by 
the Court as Receiver, when attempted 
to take possession of the plaint schedule 
property on the strength of the order of 
the Court appointing him as the Receiv- 
er o= the property, the application, 
I.A. No, II under Rule 10 of Order I of 
the Code, on the basis of which the order 
under revision is made by the Court 
below, has. been filed seeking to obtain 
an order of the Court to add the appli- 
cant as defendant No, 3 in the suit so 
as to enable him to contest the suit. 
This application is supported: by an affi- 
davit sworn to by the applicant, The al- 
legations in the affidavit which are ma- 
terial for the purposes of this case read 
thus : ‘ ; 
“I am cultivating the suit land as ten- 
ant for the past 25 years. I am in phy- 
sical possession of the suit land, I. am 
residing in the suit farm house along 


with members of my family. I have got 
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agricultural establishment, I own no 
other land, I cultivate no other land 
except the suit land. I have cultivated 
the suit land during the. current agri- 
cultural season, I have filed an applica- 
tion to the Land ‘Tribunal, Hubli, to 
grant the occupancy right to me, The - 
said application is pending hearing, On 
coming to know of this, the plaintiff and 
the defendants in collusion have filed 
the suit with a view to harass me and 
to oust me from the suit land. The re- 
ceiver appointed by this Court has with 
force removed some of my household 
articles, I have'no other house except 
the suit farm house to stay. The re- 
ceiver has also taken to his custody all 
my agricultural implements and the 
crops, The act of the receiver is causing 
me untold hardships, If I am not added 
as one of the defendants in this suit I 
will be put to irreparable loss and hard- 
ship, The parties on record will not be 
put to any inconvenience,” 


4. Plaintiff, opposing the grant of the 
application, I.A. No, II, has stated in 
his statement of objections that the ap- 
plicant in I.A. No, II is not a tenant of 
the plaint schedule property as claimed 
by him but he is living in the farm- `’ 
house of the plaint schedule property as 
a servant of the plaintiff's family. He 
has further stated that the application 
for impleading is filed by the applicant 
in collusion with defendants = and 2 
(the revision petitioners), Defendants 1 
and 2, who have also opposed tke grant 
of the application by filing a statement 
of objections, have, curiously, gone to 
the extent of stating in their objection 
statement that it is the applicart, their 
servant, who has deliberately instigated 
the plaintiff to file the suit in crder to 
obtain wrongful gain by spoilirg the 
harmony in the family and pushing the 
whole family into endless litigation, be- 
sides stating that the applicant has no 
locus standi to file the application, be- 
ing a person who has no right or inte« 
rest in the suit property. 


5. The Court, on the basis of the ap- 
plication, statements of objections and 
the documents filed by the partizs and 
arguments addressed to it on kehalf of 
the parties has made an order, the rele« 
vant part of which reads: 


“6, The applicant has produced 4 docu- 
ments under list dated 23-3-1877 and 
four more documents under the list 
dated 31-3-77. The document at Sl. No. t 
list dated 28-3-77 is an extract of the 
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mutation entry No, 1345, This entry 
shows that the name of the applicant 
has been entered as a tenant of the suit 
lands for the year 1976-77 as per the 
orders of the Tahsildar in R.T.S.S.R. 150/ 
76-77 dated 10-1-77 and R.T.S. dated 
16-9-76. The document at Sl, No, 2 is 
the receipt issued by the Special Tahsil- 
dar, Land Reforms, Hubli on 27-14-76 
for having received one application in 
Form No. 7 under Sec, 45 read with 
Sec, 48-A (1) of the Karnataka Land Re- 
forms Act. The other two documents 
are receipt-cum-sale slips issued by the 
Hubli Agricultural Produce Market 
Committee, Hubli in the name of the ap- 
plicant, The four documents produced 
under the 2nd list relate to the pur- 
chase of some agricultural implements 
and the payment of electric charges in 
respect of the pump set, Mr. Joshi, learn- 
ed Advocate for opponent No, 1 has sub- 
“mitted that the applicant is merely a 
farm servant and the documents produc- 
ed by him are all got up after the dis- 
pute arose in the family. He has refer- 
red to the various documents produced 
by the opponents 2 and 3 and has sub- 
mitted that they clearly show that the 
pump set and other agricultural establish- 
ment on the suit property belong to the 
family and the electric charges are <lso 
paid by the members of the family only. 
So, he submits that taking undue ad- 
vantage of the family dispute the appli- 
cant wants to create further complica- 
tions in the suit, At this stage, we have 
to see, as already noted above as to 
whether there is material on record in 
support of the contention of the appli- 
cant that he is the tenant, The revenue 
records especially the extract of the 
mutation entry and the receipt for hav- 
ing received the applicant's: application 
for occupancy rights, prima facie lend 
support to his contention that he has 
been asserting to be the tenant of the 
Suit lands. We are not now deciding the 
question of tenancy and this Court is not 
. competent also to do it, Whenever any 
party requests that he may be added as 
a party, we have to see whether he has 
got any interest in the suit property. 
The documents produced by him sup- 
port his contention that he has got 
some interest in the suit property, ‘The 
matter will be decided by the compe- 
tent authority and finding will be ræ 
corded as to whether he is a tenant as 
contended by him or merely a farm ser- 
vant as asserted by the parties to the 


suit, So, looking to the documents pro- 
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duced by the applicant, I think it is ne- 
cessary to add him as a party to the 
suit for partition,- Hence, grant the ap- 
plication and direct that the applicant 
Khandappa Dhumale be added as defen- 
dant No, 3 to Original Suit No, 26/77.” 


6 Plaintiff in the suit has not chosen 
to question the correctness of the said 
order, But defendants 1 and 2 in the 
suit, claiming that they are aggrieved by 
the said order, have preferred this re- 
vision petition challenging the correct- 
ness of the same, Though plaintiff is 
impleaded by defendants 1 and 2 in this 
revision petition as respondent 1, he has 
remained unrepresented, 


7. I may state here that I would 
have dismissed the revision petition on 
the very ground that the original defen- 
dants cannot be considered to be per- 
sons aggrieved against an order of the 
Court by which a third party is ordered 
to be added as an additional defendant 
but for the fact that the suit concerned 
is a partition suit among the members of 
a joint family where the position of 
parties in the suit as plaintiffs or defen- 
dants does not make any difference in 
relation to the reliefs to be granted in 
the suit; However, what can be seen 
from the conduct of the original plain- 
tiff and original defendants in the suit 
is the falsity of the claim of either of 
them that there was collusion between 
the other party and the applicant (res- 
pondent, 2) in making the application 
which has led to the order under revi- 
sion, and- this is not a matter which can 
be altogether ignored by the Court while 
considering a revision petition filed un- 
der Section 115 of the Code as it stands 
today. 

8. Sri T. S. Ramachandra, learned 
counsel for the petitioners, arguing in 
support of the revision petition,. seri- 
ously contended before me that even if 
it is assumed without conceding that the 
applicant in LA. No, II is a tenant of 
the plaint schedule agricultural lands 
which are the subject-matter of the suit, 
the Court below has exercised a juris- 
diction not vested in it under Rule 10 
of Order I of the Code in ordering addi- 
tion of the applicant as defendant 3 in 
the suit, as, according to him, the ques- 
tions involved in the partition suit which 
are required to be decided by the Court 
could be decided effectually and., com- ` 
pletely even in the absence of the ap- 
plicant in LA, No. II in the suit, He 
proceeded to contend that the prayers 
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sought by the plaintiff in the suit, such 
as partition of his share and separate 
possession thereof, even if granted, the 
rights of the applicant in LA. No, II as 
a tenant would remain unaffected, When 
I questioned him as to how he can sus- 
tain such a contention when, iņ fact, 
even before a decree is made in the suit, 
the receiver appointed by the Court is 
attmpting to disturb the possession of 
the applicant claiming to be a tenant of 
the agricultural lands on the basis of an 
interlocutary order obtained from the 
. Court at the instance of the parties who 
_ are obviously coliuding with each other, 
* his answer was that the applicant should 


`+ have recourse to a separate suit in the 


event off his dispossession of the lands 
by the Receiver as such a remedy was 
always open: to him. 

9. On the contrary, Sri T, R. Veere- 
swara, learned counsel for respondent 
No. 2, submitted that on the facts and 
in the circumstances .of the case, it can- 
not be contended that the Court below 
was not justified in ordering the addi- 
tion of respondent No, 2 as additional 
defendant in the suit. However, he sub- 
mitted that even if there is any error 
‘committed by the Court below in the 
exercise of its discretion in ordering 
the addition of respondent No, 2 as an 
additional defendant in the suit, there 
would be no justification for this Court, 
in exercise of its revisional powers un- 
der Section 115 of the Code, to set aside 
a discretionary order made by the Court 
below: 


10. The principal question of law, 
which, therefore, arises for my conside- 
ration and decision in this revision peti- 
tion is as to whether the Court below 
has exercised a, jurisdiction not vested 
in it under Rule 10 of Order I of the 
Code in ordering addition of the appli- 
cant in ILA, No. II as defendant 3 in a 
suit for partition having regard to the 
claim put forward by him that he was 
in actual enjoyment of the suit lands 
being in possession of them as tenant 
entitled to the benefits conferred upon 
him under the Act. ; 

11. The determination of this ques- 
| ‘tion, in my view, since depends not 
merely upon the true construction to be 
placed on the scope and ambit of power 
exercisable by a Court under Rule 10 (2) 
of Order I- of the Code, but also upon 
` the legal effects which are brought 
about in the relationship: of landlord 
and tenant in respect of tenanted agri~ 
cultural lands by several provisions of 


the Act in force in the State of Karna« 
taka, I propose to consider them, How- 
ever, I shall -first take up for examina- 
tion the point relating to the scope and 
ambit of Rule 10 (2) of Order I of the. 
Code, inasmuch as it should not detain 
me along in view of the authoritative 
pronouncement made by the Supreme 
Court in dealing with the said point. 

12. The Rule so far as it is relevant 
for the present purpose reads as fol- 
lows : 3 
“The Court may at any stage of the 
proceedings, either upon or without the 
application of either party, and on such 
terms as it may appear to the Court to ` 
be just, order xx xx that the name of 
any person ** ** whose presence may 
be necessary in order to enable the 
Court effectually and completely to ad- 
judicate upon and settle all the ques- 
tions involved in the suit, be added.” 
English and Indian decisions bearing on 
the construction to be placed on the 
above rule have been thoroughly dis- 
cussed by the Supreme Court in the 


- case of Razia Begum v, Sahebzadi An- 


war Begum (AIR 1958 SC 886). Sinha, J. 
(as he then was) speaking for the majo- 
rity summarises the effect of the various 
decisions considered by the Supreme 
Court in the following words: 


*(8) It is no use multiplying refera 

ences bearing on the construction of the 
relevant rule of the Code, relating to 
addition of parties, Hach case has to be 
determined on its own facts ** * 
There cannot be the least doubt, that 
it is firmly established as a result of 
judicial decisions that in order that a 
person may be added as a'party to a 
suit, he should have a direct interest in 
the subject-matter of the litigation whe- 
ther it raises questions relating to move- 
able or immoveable property.” 
The learned Judge states in the course 
of his judgment while dealing with the 
point as to when a person who seeks 
to be added as party to a suit can be 
considered to have direct interest in the 
subject matter of the suit, thus (at page 
890): 

“In the leading case of (1892) | Ch 487 
Lindley, L. J., has held that a party who 
is not directly interested in the issues 
between the plaintiff and the defendant, 
but is only indirectly or commercially 
affected, cannot be added as a defen- 
dant, because the Court has no jurisdic- 
tion, under the relevant rule, to bring 
him on record even as.a ‘proper party’ 


1979 


That was a suit to restrain the allegeg 
infringement of the plaintiff’s ‘patent by 
the defendant, Marsden, The Court held, 
reversing the order of the trial Jucge, 
that the party sought to be added had 
no direct interest in the subject-matter 
of the litigation, and all that could have 
been said on behalf of the party inter- 
vening, was that the judgment against 
the defendant would affect his interest 
commercially, -The Court distinguished 
. the previous decision in Vavasseur v. 
Krupp, (1878) 9 Ch D 351 and Appolli- 
naris Co, Ltd, v. Wilson, (1886) 31 Ch D 
632, on the ground that in those cases, 
the litigation would have affected the 
property of the persons not before the 
Court. The leading case of 1892-1 Ch 
487 is clearly an authority: for the pro- 
position that the Court has . jurisdiction 
to add as a party defendant only a per- 
son who is directly interested in the 
subject-matter of the litigation and not 
a person who will be only ' indirectly or 
commercially affected.” 

According to the construction placed by 
the Supreme Court on the rule of zhe 
Code referred to above, the Court, e~ 
fore exercising its judicial discretion in 
ordering the addition of a person as an 
additional defendant, must see if the 
following requirements of the rule aré 
present in a given case: 


(1) that a person who wants to be 
added as an additional defendant in the 
suit has a direct interest in the subject- 


matter of litigation, whether it raises 
questions relating to moveable or im- 
moveable property, as distinguished ; 


from indirect or commercial interest; 


(2) that the facts constituting the im- 
terest claimed in the subject-matter of 
the litigation by the person who seeks 
to be added as defendant will make ihe 
Court to take the view that in che 
absence of such person in the suit, it 
will not be in a position to effectually 
and completely adjudicate upon and 
settle all the issues involved in ‘the 
suit. 


13. The points therefore, which next 
require consideration are whether a 
person who claims to be a tenant -in 
respect of agricultural lands which are 
the subject-matter of the suit for parti-~ 
tion, can be considered to be a person 
who has direct interest in the agriculcu- 
ral. lands which are the subject-matier 
of the suit for partition and whether 
the Court considers the presence of such 
person necessary in the suit with a view 


under Rule 10 (2) of Order I 
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to enable it to effectually and complete- 
ly adjudicate upon and settle all the 
issues involved in the suit. Since the 
consideration .of these points has to ne- 
cessarily, in turn, depend upon the legal 
effects brought about in the relationship 
of landlord and tenant in respect of 
agricultural lands by the provisions of 
the Act in force in the State of Karna- 
taka, an examination of the provisions 
of the Act is called for. 

14. An examination of the provisions 
of the Act in the said context has made 
me reach the conclusion that the fol- 
lowing are some of the effects brought 
about by the Act in the relationship of. 


landlord and tenant in relation to agrim .- 


cultural lands: 
1. All agricultural lands in the pos- 
session of tenants as on 1-3-1974 stand 


‘transferred to and vest in the State 


Government, (Sec. 44 (1)). 

2. All rights, title and interest vesting 
in the landlords of tenanted lands shall 
cease and be vested in the State Gov- 


ernment absolutely free from all en- 
cumbrances, (Sec. 44 (2) (a)). 
3. The landlords of tenanted lands 


shall be entitled to receive the amount 
payable for’ extinguishment of their 
right only from the State Government 
by applying to the Tahsildar, (Sec, 44 
(2) (£). and Sec, 48-B), 

4. Tenants of such lands shall be en- 
etitled to be registered as occupants 
thereof and the Tribunal under the Act 
shall order registration of occupancy in 
their names conferring on them the 
rights of ownership of lands, (Secs, 45° 
and 48-A). 


5. Civil Court is debarred from decid- 
ing questions relating to the nature of 
the land and registration of occupancy 
and unless called for the amount pay~ 
able to owners. (Sec. 132). 

6. In a Civil Court or other Court or 
authority, be it a suit, case or proceed- ` 
ing, when any question whether a land 
is or is not an agricultural land and 
whether a person claiming to be in pos- 
session is or is not a tenant, arises for 
consideration, the suit, case, or proceed- 
ing has to be stayed and such question 
has to be referred for decision to the 
Tribunal. (Sec. 133). 


15. I shall now examine the conten- 
tions of the learned counsel for the pe- 
titioners in the- light of the conclusions. 
I have reached in regard to the scope 
of the power exercisable by a Court 
of the 
Code in the matter of addition of de- 


'./for the amount of 


38 Kant, [Prs, 15-21] Narayana Rao v. Bheema Rao (N. Venkatachala J.) 


fendants and the legal effects brought 
about in the relationship of landlord 
and tenant in respect of tenants of 
agricultural lands under the Act. © 


- 16. The first contention strenuously 
urged on behalf of the petitioners is 
that a person who claims to be a tenant 
in respect of agricultural lands belong- 
ing to members of a joint Hindu family 
among whom a suit for partition of such 
lands is pending cannot be considered 
to be a person interested in the subject- 
matter of suit and the questions involved 
in such a suit can be effectually and 
‘completely adjudicated upon and settled 


~ |without reference to such a person, This 


‘‘contention probably could have com-« 
mended itself for acceptance at a time 
when a tenant of an agricultural land 
was in the position of the present ten- 
ant of house-property, for, in the case of 
partition and separate possession of 
house-property granted in favour of a 
member of a joint family in a suit filed 
by him, all that is expected of such a 
tenant would be to attorn the tenancy 
held by him previously from the joint 
family in favour of the member of the 
family who will have got it for his share 
by the decree in the suit and pay the 
rent to the latter instead of. paying rent 
to the former, 


But such a contention, when advanc~ 
ed in relation to agricultural lands 
which are claimed to be tenanted, can- 
not be entertained, if regard is had to 
the legal effect that is brought about in 
the relationship of landlord and tenant 
in respect of agricultural lands under 
the Act. Under the provisions of the Act, 
among others, landlord’s rights of own- 
ership in tenanted agricultural lands 
get extinguished, while the rights of 
ownership of such lands are conferred 
on the tenants, Further, even the claim 
compensation for 
loss of ownership rights of landlords in 
such lands has to be claimed from the 
State Government and not from the 
tenants. Again, when a tenant claims in 
a suit in a Civil Court that an agricul- 
tural land is a land tenanted by him, 
the Civil Court is bound to stop the pro- 
ceeding of the suit and refer the ques- 
tion of tenancy to the Tribunal -consti- 
tuted under the Act, for decision. 


17. In the said view of the matter 
the person who becomes vitally inte- 
rested in the suit lands which are agri- 
cultural lands and which are claimed to 
be tenanted, is the applicant who has 


. 
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sought to come on record of the suit as 
additional defendant, Therefore, the 
contention advanced on behalf of the 
petitioners that respondent 2 (applicant 
in the application for impleading) is not 
interested in the subject-matter of the 
suit is wholly devoid of substance and 
is liable to be rejected, 


18. The further contention advanced 
on behalf of the petitioners that the 
questions involved in the suit can be 
effectually and completely adjudicated 
upon and settled without the presence 
of respondent 2 in the suit, if accepted, 
would amount to saying that the Court 
can adjudicate effectually and completely 
the question arising between the parties 
to a syit in respect of agricultural lands, 
which are the subject-matter of the suit, 
even though such parties have absolute- 
ly no sort of interest whatsoever in 
such lands, Hence, the said contention 
deserves to be rejected and is accord- 
ingly rejected, 


19. Again, the other 
the learned counsel for the petitioners 
that the tenant of agricultural lands, 
when he is being dispossessed of such 
lands by a Receiver appointed in a suit 
for partition of such lands pending 
among the members of the family, 
should file a separate suit to get back 
the lands into his possession, does not 
stand a second’s scrutiny, for to accede 
to such contention, I have to ignore the 
existence of the Act which is brought: 
into force by the State Legislature with 
a view to confer on the tenants of agri- 
cultural lands the rights of ownership 
of such lands, without allowing the land- 
lords to disturb, under any excuse, the 
possession of such lands held by ten- 
ants pending conferment of ownership 
rights on them by the Tribunal consti- 
tuted under the Act. Hence, the said 
contention advanced on behalf of the 
petitioners is liable to be rejected as 
one devoid of merit and is accordingly. 
rejected, 

20. The learned counsel for the peti- 
tioners, since however, invited my at- 
tention to three decisions of some High 
Courts including a decision of this Court, 
and contended that his contentions de~ 
rive support from them, I propose to 
refer to them. ` : 


21. The decision of a learned single 
Judge of the Andhra Pradesh High 
Court in the case of B. Somaiah v. Amina 
Begum reported in AIR 1976 Andh Pra 
182, is the first. of such decisions; The 


contention of 
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learned counsel pcinted out to me a pas- 
sage in the said judgment, which, ac- 
cording to him, will support his conten- 
tion, The said passage reads thus {at 
pP. 183): 


“Where a person applies to be made 
a party, what the Court ought to see 
is whether there is anything in the 
suit which cannot be determined owing 
to his absence or whether there will be 
prejudice by his not being added as a 
party, Order 1, Rule 10 cannot be read 
as requiring that all persons who are 
likely to have any sort of right, title or 
interest in respect of the subject-matter 
of a suit should be made parties to it. 
Questions involved in the suit refer only 
to questions between the parties to the 
suit, They refer only to questions as be~- 
tween the plaintifis and the defendants 
and not to questions which may arise 
between a party to the suit and a third 
party, The procedure under Order I, 
Rule 10 should always be adopted where 
it is really necessary for a complete ad= 
judication of the questions involved in 


the suit and to avoid multiplicity of pro-‘ 


ceedings, Order I, Rule 10 cannot be re- 
sorted to where there is no need for 
adding new parties for adjudication up- 
on the. question involved in the suit,” 

It has to be stated that the view ex- 
pressed by the learned single Judge of 


the Andhra Pradesh High Court was in. 


relation to a claim made by a party to 
be impleaded as a party-defendant in 
the suit where the plaintiffs who had 
agreed to sell a-particular property in 
his favour by means of an agreement 
to sell, had filed the suit for recovery 
of possession of the property from the 
Government of Andhra Pradesh end 
Praga Tools Corporation, a public limit- 
ed company, Before expressing the view 
referred to above, the learned single 
Judge had virtually accepted the con- 
tention advanced on behalf of the con- 
testing parties that there was no sub- 
sisting interest which was created in 
respect of the subject-matter of the 
suit in favour of the applicant who 
sought to come on record as a party- 
defendant, Hence, on the facts and in 
the circumstances of that case, it could 
not be said that the Court was unjusti- 
fied in reaching the conclusion that the 
person who sought to come on record 
of the suit as an additional defendant 
cannot have recourse to Order I, Rule 10 
of the Code, 


However, the considerations which ac- 
cording to the learned Judge should 


Narayana Rao v, Bheema Rao (N. Venkatachala J.) {Prs, 21-23] Kant. 39 


weigh with a Court while considering an 
application made to it under Order I, 
Rule 10 of the Code do not in any way 
come in conflict with the requirements 
specified by the Supreme Court in the 
decision referred to earlier by me, The 
decision, as is obvious, is not rendered 
in a case where the person who sought 
to come on: record by having recourse 
to Rule 10 of Order I. of the Code is a 
tenant of agricultural lands — the sub- 
ject-matter of a partition suit, leaving 
alone the question of such tenants 
rights being augmented under a legisla- 
tive enactment similar to the Act which 
has a bearing on the matter. Hence, this ` 
decision does in no way support the con- 
tentions of the peueoner = counsel, 


22. The other decision to which my 
attention is drawn by the learned coun- 


. sel for the petitioners is of the learned 


Chief Justice of the Punjab and Har- 
yana High Court in the case of Kaka 
Singh v, Rohi Singh, reported in AIR 
1978 Punj & Har 30. It is again a case 
where a party, who claimed a right pur~ 
suant to an agreement to sell which 
was executed in his favour, sought to 
come on record as a supplemental defen~ 

dant, In the application made by him, 
in support of his claim that he should 
be impleaded as a party-defendant, it 
was stated that if one of the defendants 
in the partition suit got the benefit of 
the decree made in the suit for parti- 
tion, by means of declaration of ‘his 
right to a share and possession thereof, 
he being a person who had agreed to 
purchase the interest of such party in 
the land, would be prejudiced if not im- 
pleaded. The learned single Judge, on a 
consideration of the entire matter and 
having regard to the facts of the said 
case, came to the conclusion that it can- 
not be said that such an applicant would 
in any way be prejudiced -by the dis- 
posal of the suit in his absence, I am of 
the opinion that it cannot be said that 
the Court was net justified in rejecting 
the claim of the applicant in the case to 
get impleaded as a party-defendant in 
the circumstances of the case, Thus, this 
decision also does in no way support the 
contentions of the learned counsel for 
the petitioners, .: , 


23. Lastly, the learned counsel for 
the petitioners invited my attention to a 
decision of this Court in the case of 
Angeline Monteiro Bai v, Mrs. Roslie G. 
Castelino, reported in (1967) 2 Mys LJ 
365, It is a case where the plaintiff in 


oF 
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the suit filed an application for implead- 
ing the owners of certain property other 
than the suit properties with a view to 
show to the Court that those persons, 
who were to’ be impleaded as defen- 
dants, had acquired a right of passage 
.on the subject-matter of the suit, which 
was a land. This Court, on a considera- 
tion of the matter found that .in the 
. facts and circumstances of that case, the 
application for impleading was rightly 


rejected by the Court below, In my ` 


view, this decision also does in no way 


-. support the contentions of the learned 
counsel for the- petitioners, 


"24, For the foregoing reasons, I con- 


` Ìclude that the Court below has rightly 


exercised the jurisdiction vested in it 


under Rule 10 (2) of Order I of the . 


Code in ordering addition of the appli- 
cant in ILA, No, II as defendant No, 3 in 
the suit for partition having regard to 
the claim put forward by him that he 


‘{was in actual enjoyment of the suit 


lands, being in possession of them as 


tenant entitled to the benefits conferred - 


upon him under the Act. Hence, the 
order under revision does not call for 
any interference, 


25. As, on a consideration of all the 


facts and circumstances of the case and 
the decisions relied upon by the learn- 
ed counsel for the petitioners, I have 
reached the conclusion that the Court 
below has acted well within its juris- 
diction in allowing the application and 
. permitting respondent 2 for being im- 
pleaded as defendant No. 3 in the suit, 
there is no need for me to deal with the 
question raised on ‘behalf of respon- 
dent 2 that even if the Court. below has 
wrongly exercised its jurisdiction, this 
Court will not interfere with the order 


` in question in the exercise of its powers 
` under Section 115 of the Code. However, 


I must state that the make-believe alle- 
gations of collusion contained . in the 
statements of objections to the applica- 
tion of respondent 2 filed by the peti- 
tioners (original defendants 1 and 2) and 
respondent 1 (plaintiff), the manner in 
which the order of appointment of Re- 
ceiver is obtained from the Court, the 
- submission made on behalf of defen- 
dants 1 and 2 that they have no objec- 
tion for the decree for partition being 
made, and the fact that it is only de- 
fendants 1 and 2 in the suit who have 
come up in revision, have made me 
reach the conclusion that interference 
- with the order under revision cannot. be 


K. Veerabasappa v. Dist. Judge, Chitradurga 


ALR. 


envisaged without doing . violence to 
proviso to Section 115 of the Code. 

26. In the result, this revision peti- 
tion fails and is accordingly dismissed. 
However, in the circumstances of . the 
ease, each party shall bear his own 


costs, 
Petition dismissed, 
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K. Veerabasappa, Petitioner. v, The 
Court of Dist, Judge at Chitradurga and 
others, Respondents, 

Writ Petn, No, 10173 of 197%, D/- 4-7~ 
1978. 


(A) Civil P, C. (5 of 1908), O. 41 R. 25 
— Restricted. remand — Jurisdiction of 
trial court — Scope .—- New plea — 
Maintainability, (Constitution of India, 
Arts, 226, 227), 


Where a superior court has passed a 
restricted order of remand pertaining 
to a particular issue and none of . the 
parties had urged for open remand it 
is not open to any of the parties or 
for any Court to enlarge the scope of 
the remand order that too by a side win~ . 
dow. If such a course is permitted, it 


-is destructive of all judicial discipline 


and will strike at the very root of the 
efficacy and binding nature of an order 
of a superior court on the parties to a 
dispute and the necessity of a subordi~ 
nate Court to faithfully implement an 
order of the superior Court,’ This does 
not, however, mean that in a remand- 
ed case, a subordinate Court cannot al- 
low an application for amendment at 
all or that an order of remand should 
be implemented even without reference 
to any change in law or any other 
valid circumstances which can neither 
be predicted nor exhaustively catalogu- 
‘ed. - i ' (Para 6) 


In proceedings on an application under 
the Karnataka Rent Control Act (22 of 
1961), for eviction of tenant on ground 
of bona fide requirement of landlord, 
restricted order of remand was passed 
by the High Court directing the trial 
Court to enquire and decide on one and 
only issue as to whether the area al- 
ready in possession of the landlord on 
the first floor was suitable or not to run 
his business. 


Tv/sv/D806/78/DVT" 
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Held, the only course open to the trial 
Court was to decide the issue as to suit- 
ability of the first floor and dismiss the 
petition if he came to the conclusion 
that the accommodation was suitable. and 
allow the same in case contrary was 
found, The trial court could not alow 
‘the tenant to raise the new objection as 
to maintainability of application for 
eviction on ground of alleged partition 
in landlord's. family when the alleged 
partition was in existence at the time of 
disposal of the application by the tzial 
Court on the first occasion, Therefore, in 
dismissing the application of the land- 
lord on a ground other than the one on 
which the. High Court remitted the mat- 
ter, the courts below, held, committed a 
manifest error of law apparent on the 
face of the record resulting in grave 
failure of justice to the petitioner end 
thus calling for interference under 
Arts, 226 and 227 of the Constitutior. 

(Para 8) 

Anno: ATR Comm: C.P.C. (8th Eda), 
O, 41 R. 25 N. 2A & 8; Constn, of -India 
(2nd Edn.), Art, 226 N. 42 (c). 

(B) Karnataka Rent Control Act (22 
of 1961), S. 21 (1) (h) — Scope — Etic- 
tion of tenant — Bona fide requirem=2nt 
of landlord — Father filing application 
for bona fide requirement of his son — 
Maintainable, 


A landlord and father can maintain 
a petition for eviction on ground of bcna 
fide requirement for the running of a 
business of his son, An analysis of S. 21 
(1) (h) shows that it confers a right on 
the landlord to seek eviction if he esteb- 
lishes that the premises is reasonably 
and bona fide required for his own oc- 
cupation or for the occupation of any 
person for whose benefit the premises 
are held by him apart from the case of 
a trustee. S, 21 (1) (h) in terms provices 
for filing a petition by one person on 
behalf of another person, S. 21 (1) h) 
does not require that the very person 
for whose benefit the premises are held 
by the landlord, should file a ‘petition 
for eviction, The right conferred by the 
Act cannot be defeated by ignoring the 
provision or treating it a surplusage. 

. (Paras 15, 16) 
Cases Referred: Chronological Paras 
AIR 1978 SC 955 : 415 
AIR 1976 SC 49 9 
AIR 1975 SC 1409 9 
(1975) C.R.P, No, 1651 of 1974, D/- 94- 

1975 (Kant) 12, 16 
(1974) Civil Revn, No, 621 of 1974 (Kant) 
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Janardhana, for Petitioner; S. G, Sun- 
dara Swamy, for Respondent No, 3, 


ORDER:— On 20-3-1971 the petitioner 
filed an application under S, 21 (1) (h) 
of the Karnataka Rent Control Act 1961 
(hereinafter referred to as ‘the 1961 
Act’); in the Court of the Munsiff, Dava- 
nagere, for eviction of respondent No, 3 
(hereinafter referred to as ‘the respon~ - 
dent’) who is admittedly in occupation’ 
of premises bearing Door No. 591/1 situ. © 
ated in Davanagere City more fully de- 
scribed in the Schedule annexed to the 
petition,. which was resisted by the res- 
pondent, In his application, the petition~ 
er principally pleaded that the premises 
were required to run the business con- 
cern of ‘Kirwadi Veerabhadrappa & Sons’ 
and ‘Kirwadi Anjanappa and Sons’ and 
later amended as ‘Kirwadi Anjanappa 
and Brothers’. In the objections state- 
ment filed, the respondent denied the 
plea of bona fide requirement of the 
premises pleaded by the petitioner and 
did not raise any objection as to the 
maintainability of the application filed 
by the petitioner.-On a consideration of 
the evidence placed by the parties, the 
learned Munsiff, by his order dated 
10-11-1971, rejected the application of 
the petitioner inter alia holding that the 
petitioner could use the upstairs portion 
of the petition schedule premises and 
therefore there was no justification to . 
allow the application filed by the peti 
tioner for eviction of the respondent, On 
an appeal filed by the ‘petitioner, the 
learned District Judge, by his order 
dated 12-10-1973, affirmed the order of 
the learned Munsiff which was challeng- ` 
ed by him before this Court in Civil ` 
Revn. Petn. No, 621 of 1974, In the said 
Civil Revision Petition, the petitioner 
contended that the ground or finding on’ 
which the Courts below had refused his 
claim for eviction of the respondent viz., 
that the upstairs/lst floor was suitable 
for his occupation had been arrived at 
without affording him an opportunity to 
establish whether it was suitable or 
unsuitable for his occupation and there- 
fore the same was vitiated. Accepting 
the said plea of the petitioner Nesargi J., 
by his order dated 5-12-1974 (Exhibit 
A), set aside the orders of the Courts 
below and remitted the case to the 
learned Munsiff only to ascertain. the 
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suitability or unsuitability of the area 
available in the 1st floor of the petition 
schedule premises, As the principal con- 
tention of the petitioner depends on the 
terms of the remand order passed by 
Nesargi J., it is useful to set out the 
material portions of that order: 


(See Such an opportunity has to be, 

in the interest of justice provided, ben 
_ cause, unless the premises is found ta 
be suitable or unsuitable, no conclusion 
can be drawn merely on the basis of 
that much of area being available. to 
the petitioner-landlord, The conclusion 
of the two Courts below that because 
that much an area is available and that 
area is equal to the area of the schedule 
premises therefore, the claim of the pe- 
titioner-landlord is not reasonable and 
bona fide, cannot be sustained. Such a 
conclusion can be sustained only if it 
had been further found that the area in 
the first floor of the schedule premises 
is suitable to the petitioner-landlord to 
run his business, In that view of. the 
matter, the orders of the two Courts 
below cannot be sustained..........00000” 


Sue I allow C.R.P, No, 621 of 1974 
set aside the order in question and di- 
rect the records be remitted to the Court 
-of the Munsiff, Davanagere, for dispo~ 
sal of H.R.C, Application No, 17/1971 
afresk according to law after giving op- 
portunity to both the sides to adduce 
evidence only in regard to suitability or 
unsuitability of the area available in 
the first floor of the schedule premises 
to run the business of the petitioner- 
landlord, , 

No order as to costs. 

Re, Sd/- M, S. Nesargi, 
Judge.” 


- 2. In my considered opinion, a faith- 
ful compliance to the remand order of 
-this Court required the learned Munsiff 
to ascertain only the suitability or un- 
_ Suitability of the area available in the 
first floor of the schedule premises and 
if he found that that area was unsuit- 
able, he should have allowed the appli- 
cation of the petitioner and if he found 
that that area was suitable’ to dismiss 
his application for eviction of the res- 
pondent, A fortiori the evidence to be 
placed by the parties and to be record- 
ed should have been confined only to 
that question and to no other question. 
But that did not exactly happen before 
the learned Munsiff, It is now necessary 
to notice a few developments that took 
place before the learned Munsiff, 
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3. On 10-11-1975 the respondent filed 
an application for amendment of his ob- 
jection statement virtually to add a 
plea as to the maintainability of the ap- 
plication filed by the petitioner for evic- 
tion, In his affidavit in support of the 
application for amendment, the respon~< 
dent stated that under a registered par- 
tition deed dated 21-7-1971 the schedule 
premises had fallen to the share of one 
K. V, Eshwara, one of the sons of the 
petitioner, and therefore he had no right 
to maintain his application for eviction 
against him, This fact was not something 
that happened after the disposal of the 
revision petition by this Court, but was 
in existence even before the disposal of 
the application by the learned Munsiff 
on the first occasion and in any event 
before the revision petition was decided 
by this Court, Without really compre~ 
hending the true scope of the remand 
order, the learned Munsiff, by his order 
dated -14-1-1976 allowed I.A. No, 12 filed 
by the respondent, the result of which 
was that the learned Munsiff considered 
himself free to examine the maintain< 
ability of the application filed by the 
petitioner, Another application made by 
the petitioner for amendment of his ap- 
plication viz, LA, No, 13 to substitute 
the words ‘Kirwadi Anjanappa and Sons’ 
as ‘Kirwadi Anjanappa and Brothers’ 
was also allowed by the learned Mun- 
siff on 5-3-1976, On the evidence placed 
by the parties in the light of the remand 
order of this Court and also the amend~ 
ed objection statement of the respon~ 
dent, the learned Munsiff, by his order 
dated 28-6-1976 (Exhibit D) found (1} 
-that the application filed by the peti- 
tioner was itself not maintainable, (2) 
that the upstairs portion of the premises 
was suitable for locating the office and 
(3) that greater hardship would be caus- 
ed to the respondent if an order of evic= 
tion is passed and in that view rejected 
the application of the petitioner for evic~. 
tion, Aggrieved by the said order, the 
petitioner filed a revision petition in 
Civil Revision Petition No, 11 of 1976 
before the District Judge, Chitradurga, 
who, by his order dated 7-2-1977 (Exhi< 
bit F} has dismissed the same, In revi- 
sion, the learned District Judge has dis- 
agreed with the finding of the learned 
Munsiff that the upstairs portion of the 
premises was suitable for use of the pe~ 
titioner, On a critical examination of the 
oral and documentary evidence on re- 
cord, the learned District Judge has 
found that the upstairs vacant premises 
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was not suitable for carrying on ‘the 
business of the petitioner, But on the 
second question viz., on the maintein« 
ability of the application of the peti- 
tioner, the learned District. Judge has 
agreed with the finding of the learned 
Munsiff and has therefore maintained 
his order. In this writ petition under 
Art, 226 (1): (b) and (c) of the Constitu- 
tion, the petitioner has challenged the 
orders of the learned District Judge af- 
firming the order of the learned Munsiff. 
As this writ petition arises out of orders 
passed by regular Civil Courts, their 
validity can be examined under Art, 227 
of the Constitution also, 


4, Shri M. R. Janardhana, learned 
counsel for the petitioner, strenuously 
contended that the remand order of this 
Court prohibited the Courts below from 
examining the maintainability of the pe- 
tition and on the finding of the learned 
District Judge, the petitioner was entitl- 
ed for an order of eviction against the 
respondent, Shri S. G, Sundara Swamy, 
Jearned counsel for the respondent, 
while refuting the contention of the 
learned counsel for the petitioner, sup- 
ported the order on other grounds also 
which will be noticed by me and dealt 
later, 


5. Before examining this contention, 
it is necessary to examine whether the 
finding of the learned District Judge on 
the suitability or otherwise of the area 
available on the first floor, is sustainable 
as the consideration of this question 
would arise only in such a situation and 
not otherwise, S. 50 (2) of the 1961 Act 
empowers the District Judge to examina 
the correctness of the order sought to 
be revised which necessarily means that 
the District Judge can reappreciate the 
evidence on record and arrive at a dif- 
ferent finding, J find that the learned 
District Judge, on a critical appraisal of 
the evidence on record, has found that 
the upstairs portion of the first floor 
area was not suitable for carrying on the 
business of the petitioner, Shri S, G, 
Sundara Swamy, learned counsel. for 
the respondent, is unable to point out 
that the finding of the learned District 
Judge on the suitability of the first floor 
area being on a question of fact is liable 
to be upset on any of the grounds on 
which this Court can interfere under 
Arts, 226 and 227 of the Constitution. I, 
therefore, hold that the finding of the 
learned District Judge on the unsuwitabi- 
lity of the first floor is umexceptionable 
and therefore the.case of the parties 
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has to be examined accepting the find- 
ing of the learned District Judge in 
preference to the finding of the learned 
Munsiff on that question, 


5-A. I have carefully examined the 
orders of the Courts below on this ques- 
tion. Both the Courts below have pro~ 
ceeded to examine the maintainability of 
the petition and record their evidence 
against the petitioner on the assumption 
that the remand order of this Court was 
an open remand and therefore there 
was no prohibition to examine and de- 
cide that question, I am of the opinion 
that no useful purpose would be served 
by referring to the reasons stated by 
the Courts below on the contention urg- 
ed by the petitioner before me and I 
now therefore proceed to examine the 
same without reference to their views. 


6. It is seen from the remand order 
of this Court, the one and the only issue 
or question on which this Court direct- 
ed the learned Munsiff to enquire into 
and decide was the suitability or unsuit- 
ability of the area available on the first 
floor of the petition schedule premises 
to run the business of the petitioner- 
londlord, If, on a consideration of the 
evidence to be placed by the parties 
and if the learned Munsiff came to the 
conclusion that the first floor was suit- 
able, he has necessarily to dismiss the 
petition for eviction against the respon- 
dent, If he came to the conclusion 
that the upstairs portion was not suit- 
able, he was required to allow the pe- 
tition for eviction against the- respon- 
dent, In my considered opinion, the re- 
mand order of this Court did not permit 
the learned Munsiff to make a roving 
enquiry and decide all questions. In my 
considered opinion, the remand order of 
this Court is a restricted order of re-. 
mand and is not an open remand and 
therefore did not permit an enquiry into 
all matters and more so a question that 
did not arise or occur after the remand 
order of this Court. I have earlier no- 
ticed that the registered partition had 
taken place even before the learned 
Munsiff first decided the petition and in 
any event well before this Court decid- 
ed Civil Revn, Petn. No, 621 of 1974. A 
remand was necessitated on only oné 
issue viz. the suitability or unsuitability 
of the upstairs portion as the Courts be- 
low had decided that issue contrary to 
the principles of natural justice and 
without evidence on record. If the 
Courts below on the earlier occasion 


44 Kant, [Prs, 6-8] K. Veerabasappa v, Dist. Judge, Chitradurga 


had not committed such a mistake and 
there was evidence to finally decide the 
case, this Court would have finally de- 
cided the matter one way or the other 


. and that disability of this Court on that 


occasion cannot be made a ground to de- 
feat the just claim of the petitioner as 
has happened now on altogether a 
new ground. We should also remember 
that it was open to the respondent to 
urge for an open remand and for this 
Court to make an open remand so as 
not to tie the hands of the learned Mun- 


siff, In the absence of any other legal 
proceeding by the respondent, the 
restricted order of remand of this 


- Court has- become final, binding and 
conclusive and it is’ not open to any 
of the parties or for any Court to en- 


large the scope of the remand order, 


that too by a side wind (window) as has 
‘thappened in this case. In my consider- 
ed opinion, if such a course is permit- 
ted, it is destructive of all judicial dis- 
cipline and will strike at the very root 
of the efficacy and binding nature of an 
order of a superior Court on the parties 
to a dispute and the necessity of a sub- 
ordinate Court to faithfully implement 
an order of the superior Court, By this 
I should not be understood -as stating 
that in a remanded case, a subordinate 
Court cannot allow an application for 
amendment at all or that an order of 
remand should be implemented even 
without reference to any change in law 
or any other valid circumstances which 
can neither be -predicted nor exhaustive- 
ly catalogued. , In my opinion, this was 
not one such and therefore the restrict- 
ed order of remand should have been 
faithfully implemented by the learned 
- Munsiff, ; 


7. In Bhopal Sugar Industries Ltd, v. 
Income-tax Officer, Bhopal. (AIR 1961 
SC 182), the Income-tax Officer, Bhopal, 
‘rejected the claim of the assessee for 

certain deductions of agriculture income 
claimed before him. In a Second Appeal 
filed by the assessee, the Income-tax Ap- 
pellate Tribunal, Bombay, directed the 
Income-tax Officer, Bhopal, to ascertain 
‘the average transportation charges and 
dispose of the case of the assessee. On 
the feilure of the Income-tax Officer, 
Bhopal, to carry out the directions of 
the Income-tax Appellate Tribunal, the 
assessee moved the Judicial . Commis- 
sioner, Bhopal, for a writ of. mandamus 
to the Income-tax Officer, to implement 
the directions of the Income-tax Appel- 
late Tribunal, Bombay. In that writ pe- 
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tition filed by the assessee, the learned 
Judicial Commissioner found that the In- 
come-tax Officer had disregarded the di~ 
rections of the Income-tax Appellate 
Tribunal but declined to issue a writ 
taking the view that the very order of 
the Income-tax Appellate Tribunal was 
itself erroneous against which the as- 
sessee moved the Supreme Court in an 
appeal, In reversing the order of the 
learned Judicial Commissioner, the Sup- 
reme Court held thus (at p. 185!:— 
(8) We think that the learneé Judi- 
cial Commissioner was clearly in error 
in holding that no manifest injustice re- 
sulted from the order of the respondent 
conveyed in his letter dated March 24, 
1955. By that order the respondent 
virtually refused to carry out the direc- 
tions which a superior tribunal hed given 
to him in exercise of its appellate 
powers in respect of an order of assess- 
ment made by him. Such refusal is in 
effect a denial of justice, and is further- 
more destruction of one of the basic prin~ 
ciples in the administration of justice 
based as it is in this country ona 
hierarchy of courts, If a subordinate tri~ 
bunal refuses to carry’ out directions 
given to it by a superior tribunal in the 
exercise of its appellate powers, the re- 
sult will be chaos in the administration 
of justice and we have indeed found it 
very difficult to appreciate the process 
of reasoning by which the learned Judi- 
cial Commissioner while roundly con- 
demning the respondent for refusing to 
carry out the directions of the superior 
tribunal, yet held that no manifest in- 
justice resulted from such refusal. 


(3) It must be remembered that the 
order of the Tribunal dated April 22, 
1954 was not under challenge’ be- 
fore the Judicial Commissioner.: That- 
order had become final and binding on 
the parties, and the respondent could 
not question it in any way. As a matter 
of fact the Commissioner of Income-tax 
had made an application for a reference, 
which application was subsequently with- 
drawn, The Judicial Commissioneer was 
not sitting in appeal over the Tribunal 
and we do not think that in the circum- 
stances of this case it was open to him 
to say that the order of the Tribunal 
was wrong and, therefore, there was no 
injustice in disregarding that order, As 
we have said earlier, such a view is de- 
structive of one of the basic principles of 
the administration of justice.” - 

‘§. In Bhopal Sugar Industries Ltd.’s 
ease (AIR 1961 .SC 182), two legal prin- 
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ciples have been firmly laid down 3y 
the Supreme Court, One is, it is an im- 
perative duty of a subordinate Court or 
an authority to implicitly give effect to 
a remand order of a superior Court or 
an authority and the other is tkat 
it is not open to any Court or 
authority to examine the - validity 
of a remand order that has become 
final in any other legal proceeding. 
In Jagadeeswara Express v . Mysore Fe- 
venue Appellate Tribunal (1964 (2) Mys 
© LJ 373) a Division Bench of our High 
Court, and in M. L. Das and Sons v. 
Sampatmull Bothra (ATR 1954 Cal 108) a 
Division Bench of the Calcutta High 
Court, have enunciated the same princi~ 
ples., In my opinion, on the principles 
- enunciated by the Supreme Court in 
* Bhopal Sugar Industries Ltd.’s case and 
our High Court in Jagadeeswara Ex- 
press’s case and the High Court of Cal- 
cutta in M, L, Das’s case, it has to be 
held that the Courts below in dismiss-ng 
the application of the petitioner on a 
ground other than the one on which 
this Court remitted the matter, comm it- 
ted a manifest error of law apparent on 
the face of the record resulting in grave 
failure of justice to the petitioner end 
therefore calls for my interference un~ 
der Arts, 226 and 227 of the Constitu- 
tion. 


9 Shri S. G. Sundara Swamy, learn- 
‘ed counsel for the respondent, strenu~ 
ously contended that in granting relief 
under the 1961 Act, the Courts below 
were justified in taking into considera- 
tion the subsequent events and were 
justified in refusing relief to the peti- 
tioner. Elaborating his contention, Shri 
S. G. Sundara Swamy urged that in de- 
ciding the bona fide requirements of zhe 
petitioner, the Court has.to take into 
consideration the relevant circurmstan-zes 
as they exist at the time of the hear-ng 
of the case and on that principle, he 
orders of the Courts below did not saf- 
fer from any error of jurisdiction or 
manifest illegality and therefore does 
not call for the interference of this 
Court. In support of his contention, Shri 
S. G. Sundara Swamy strongly relied on 
the observations of this Court in T. N. 
Shankar Rao and Brothers v, S. A. Wajid 
(1971 (2) Mys LJ 29); the rulings of the 
Supreme Court in Pasupuleti Venkate- 
swaralu v, Motor and General Tracers 
(AIR 1975 SC 1409); and Rameshwar 
Jot Ram (AIR 1976 SC 49). In Shankara 
Rao’s case decided by our High Court 
and in Pasupuleti Venkateswaralu’s 
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zase the question as to whether a res- 
sricted remand order can be defeated by 
cubsequent events did not arise for consi- 
deration. I have also pointed out that 
zhe partition which is claimed to be the’ 
asis for holding that the petition of ` 
zhe petitioner was not maintainable did 
aot happen subsequent to the remand 
order and the same had been effected 


aven before the learned Munsiff first de- ` 


zided the case, In my opinion, there is 
no inconsistency in holding that a res- 
tricted remand order is required to be 
implemented faithfully and there is. no 
>rohibition for the Courts in taking (into 
consideration) subsequent events, In my 


opinion, the principles enunciated by our. ` 


High Court in Shankar Rao’s case and 
the Supreme Court in Pasupuleti Ven- 
kateswaralu’s case have no application 
to the case and the case is governed by 
the principles enunciated by the Sup- 
reme Court in Bhopal Sugar Industries” 
Ltd.’s case (AIR 1961 SC 182), I, there- 
fore, hold that there is no merit in this 
contention of Shri S, G, Sundara Swamy, 
learned counsel for the respondent, 


10. Shri S. G, Sundara Swamy. learn- 
ed counsel for the respondent, contend- 
ed that since the petitioner had not 
challenged the order dated 14-1-1976 of 
the learned Munsiff allowing I. A, No. 12 
for amendment of the objection state- 
ment, it is not open for this Court to 
examine and decide whether the Courts 
below were justified in travelling be- 
yond the scope of the restricted remand 
order. In my opinion, the learned Mun- 
sif by allowing I. A, No, 12—application 
for amendment cannot and did not in- 
tend to set at naught the restricted re- 
mand order of this Court. The only ef- 


fect of allowing the application for am--` _ 


endment if any was the learned Munsiff 
felt himself free to examine the ques- 
tions raised and permitted by the learn- 
ed Munsiff. In my opinion, the failure . 
of the petitioner to challenge the order 
dated 14-1-1976 of the learned Munsiff 
on I. A. No. 12 cannot take away his 
right to challenge the final orders pass-< 
ed by the Courts. below holding that his 
petition itself was not maintainble I, . 
therefore, hold that there is no merit in 
the contention of Shri S, G, Sundara 
Swamy and therefore reject the same. 


11. In my opinion,.on the terms of 


v.. the earlier restricted order of remand of 


this Court, this is the only, question that 
really requires to be examined by me 
and all other questions including 


i 
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the question of maintainabality on which 
the Courts below have found against the 
petiticner do not really call for my 
examination. However, as the Courts 
below have examined this question and 
as my order is subject to appeal, I pro- 
pose to briefly indicate my views on 
the maintainability of the petition found 
soe the petitioner by the Courts be-« 
ow, 

12. Shri M, R, Janardhana, learned 
counsel for the petitioner, strenuously 
coritended that the Courts below commit- 
ted a manifest illegality in holding that 
the petition filed by the petitioner was 
not maintainable. Shri M, R, Janar- 
dhana maintained that the petitioner 
continues to be a landlord within the 
meaning of that expression occurring in 
S. 3 (b) of the 1961 Act and the need 
_ for which the petition had been | filed 
and accepted by the learned District 
Judge had not ceased to exist, Shri S, G. 
Sundara Swamy, learned counsel for the 
` respondent, while refuting the contention 
of the learned counsel for the petitioner 
and supporting the orders of the Courts 
below, maintained that on the basis of 
the principles enunciated by Venkata- 
swami J. in Sha Seshmal v. Venkata- 
rathnam (C. R. P, No, 1651 of 1974 de- 
cided on 9-4-1975) (Kant) the petition 
made by the petitioner was not main- 
tainable. | 


13. The case of the petitioner is that 
he is the landlord of the schedule pre- 
mises within the meaning of that term 
occurring in S. 3 (h) of the 1961 Act as 
on the date of his petition as .also on 
the dates the Courts below had to con- 
sider his application for eviction against 
the respondent. It is not in dispute 
that the respondent has been paying the 
rents of the schedule premises at all 
times and even to this day to the peti- 
tioner, notwithstanding the registered 
partition dated 21-7-1971, Both the 
Courts below have concurrently found 
that the petitioner is the landlord of the 
schedule premises, Shri S. G. Sundara 
Swamy, learned counsel for the respon- 
dent, also did not dispute this position 
‘and therefore I have to examine the case 
of the parties on the maintainability of 
the petition on the basis of this finding 
from two aspects (i) that in the parti- 
tion, the schedule premises has fallen to 
the shere of Shri K. V. Eshwara as found 
by the Courts below and (ii) what is 
the real nature of the claim made by the 
petitioner for eviction established ‘in 
Courts below, 
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14, Apart from the fact that the peti- - 
tioner is the landlord, he happens to be 
the father of K. V, Eshwara for whose 
benefit even according to the Courts be~ 
low, he is seeking eviction of the respon- 
dent, As on the day the petition was 
filed which is pending for the last 1? 


“years, Shri K. V. Eshwara was a minor 


It is not also in dispute that K. V. 
Eshwara had been admitted to the bene- 
fits of a partnership firm called ‘Kirwadi 
Anjanappa and Brothers’ consisting of 
4 major sons of the petitioner, Kir- 
wadi Anjanappa’ as P. W. 4 in his 
evidence has sworn that K, V, Esh- 
wara was also a partner of: ‘Kir« 
wadi Anjanappa and Brothers’ whose 
testimony is not rejected by the learned 
District Judge, Before the learned Mun~ 
siff, K, V, Eshwara filed more than onā 
application to implead himself as a party 
to the proceedings which was very uns 
reasonably rejected by the learned 
Munsiff and the observation of the 
learned District Judge that K. V, 
Eshwara has not supported the petitioner 
is factually wrong, in the original petis 
tion as ‘also at all times, the case of tha 
petitioner is that the petition schedule 
premises is required for carrying on thé 
business of a firm called ‘Kirwadi 
Veerabhadrappa and Sons’ or ‘Kirwadi 
Anjanappa & Brothers’, that they them~ 
selves have faced eviction at the 
hands of their landlord Gowdra Basal~ 
ingappa and therefore the schedule pre~ 
mises is required for their own bona fide 
use and occupation and this part of the 
case of the petitioner also is accepted 
by the learned District Judge, From 
these admitted or proved facts, we hava 
to examine whether the petition for 
eviction is maintainable or not, 


15. S. 21 (1) (hb) of the 
reads thus :-— 


“21 (1): Notwithstanding anything to. 
the contrary contained in any other law 
or contract, no order or decree for the 
recovery or possession of any premises 
shall be made by any court or other 
authority in favour of the landlord 
against the tenant: 


“Provided that the Court may on an 
application to it, make an order for tha 
recovery of possession of a premises on 
one or more of the following grounds 
only, namely :— . 

(h) that the premises are reasonably 
and bona fide required by the landlord ` 
for occupation by himself or any person 
for whose benefit the premises are held 
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or where the landlord is a trustee of a 
public charitable trust, that the premises 
are required for occupation for the pur- 
poses of the trust;” ` 

Firstly in interpreting Section 21 of the 
1961 Act as observed by our Supreme 
Court ‘in Ganpat Ladha v, Sashikent 
Vishnu Shinde (AIR 1978 SC 955) (vide 
pages 959 and 960 para 11), it should be 
noted that the 1961 Act does not deprive 
the landlord altogether of his right ta 
property, obtain a decree for eviction 
and. the same has to be respected also. 
Secondly, in my opinion, the petitiorer 
‘cannot be said to be a _ rent-farm2r, 
rent-collector or estate-manager within 
the meaning of those expressions occur- 
ring in explanation to sub-sec, (4) of 
.. S. 21 of the 1961 Act to exclude him 
from the meaning of the term ‘landlocd’ 
occurring in S, 3 (h) of the 1961 Act, An 
analysis of S, 21 (1) (h) of the 1961 Act 
shows that it confers a right on ihe 
landlord to seek eviction if he estab- 
lishes that the premises is reasonably 
and bona fide required for his own oc- 
cupation, or for the occupation of my 
person for whose benefit the premises 
are held by him apart from the case of 
a trustee, with which I am not concern- 
ed in this case, Sec, 21 (1) (h)of the 
1961 Act in terms provides for filing a 
petition by one person on behalf of en- 
other person. Section 21 (1) (h) dees 


not require that the very person Zor 
whose benefit the premises are held by 
the landlord, should ‘file a petition Zor 


eviction, The right conferred’ by the 
1961 Act cannot be defeated by ignoring 
the provision or treating it a surplus< 
age as the Legislature normally dees 
not waste its‘ words in an enactment I 
do not see any infirmity in the landlcrd 
who is the father of K, V. Eshwara and 
the other sons who are the partners of 
a partnership firm, in seeking for evic~ 
tion of the respondent, In my opinion, 
the Courts below in holding that the pe- 
tition is not maintainable, have commit- 
ted a manifest error of law apparent on 
the face of the record, 


16. Let me now examine whether the 
decision of Venkataswami J. in Sha 
Seshmal Nainmal v, G. C. V, Venkaca~ 
ratnam Setty (C.R.P. No. 1651 of 1974 de~ 
cided on 9-4-1975) (Kant) has settled the 
principle as held by the Courts below 
that the petition filed by the. petitioner 
for eviction is not maintainable, I heve 
carefully read the order of Venkaza- 
swami J. in Sha Seshmal Nainmal’s case. 
In Sha Seshmal Nainmal’s case, the lard- 
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lord sought for eviction for running the 
business, the landlord had madə an ad- 
mission that his son had been divided, 
was residing separately and carrying 
on a separate business in rented pre- 
mises. On those facts, Venkataswami J. 
decided that the requirements of the 
landlord in the case were not genuine 
and bona fide, The observations of 
Venkataswami J. on the question are 
found in para 7 of his order which 
reads thus :— 


_ "7, The next question to be consider- 
ed in this context is whether the father 
could provide accommodation for a son 
who is divided in every respect, namely, 
both as to property and business, as 
concluded by the court below, One thing 
is clear from the circumstances on re- 
cord, that it is nowhere to be seen that 
the father has taken upon himself the 
responsibility to maintain the son or the 
son in fact is dependent-on his father. 
In such a situation, it would be clear 
that for all purposes the son acquires a 
status wholly different from his father 
in the eye of law in the context of the 
provisions of the Rent Control Act. The 
inevitable result of this discussion is 
that it is unreasonable to accept the 
stand of the landlord that the premises 
were required reasonably and bona fide 
for his occupation within the meaning 
of the ground enumerated in Cl. (h) of 
S. 21 (1) of the Rent Control Act, The 
conclusions of both the courts below on 
this point are clearly unsustainable.” 

In my considered opinion Venkataswami 
J. has not laid down as a principle that 
under S. 21 (1) (h of the 1961 Act, a 
landlord and father as in the present 
case cannot maintain a petition for evic- 
tion for the running of a business of his 
son, In my opinion, the case is not an 
authority for any such proposition, It is 
only a decision on.the facts of that case 
and is not a precedent for holding that 
the application filed by the petitioner in 
the present case is not maintainable. I 
am therefore of the opinion that the re- 
liance placed by the Courts kelow on 
the decision on Venkataswami J. is plain- 
ly erroneous in law. ; 

17. As the Courts below have dis- 

missed the application filed by the peti- 
tioner, they were not required to consi- 
der the question of relative hardship 
that would be caused by granting or re- 
fusing a decree for eviction, In my 
opinion, having regard to the scope of 
the restricted remand order of this 


Court, the question . of considering the 


48 Kent, 
relative hardship by the Courts below or 
by this Court does not arise, Even if it 
arises, on the facts and circumstances of 
this case, I am of the opinion that grea- 
ter hardship would be caused to the 
landlord by refusing a decree for evic- 
tion for which reason he is entitled for 
a decree for eviction. © 


18: In the light of my above discus-. 


sion, I am of the opinion that the im- 
pugned orders suffer from manifest er- 
rors of law apparent on the face of the 
record and have resulted in substantial 
failure of justice to the petitioner and 
he is entitled for a decree for eviction 
against the respondent. I, therefore, 
quash the impugned orders by issue of 
a writ of certiorari and allow the peti- 
` tion filed by the petitioner in H. R. C. 
No. -17 of 1971 on the file of the learn- 
ed Munsiff, Davanagere, 

19. Admittedly, the respondent has 
been carrying on his business for more 
than a decade and he cannot be thrown 
out from the schedule premises over- 
night and therefore he has necessarily 
to be given a reasonable time for vacat- 
ing the schedule premises. In his evi- 

. dence, the respondent has stated that he 
and his son who are living jointly, are 
running a hotel business in some other 
premises, On. these facts, I am of the 
opinion that the petitioner (respondent?) 
should be granted 3 months’ time from 
this day to vacate the schedule premises 
subject to the condition that he pays all 
the arrears of rents accrued so far and 
also continues to pay the rents for the 
period permitted by me, Ordered accord- 
ingly, l i 

20. Rule made absolute, 

21. In the circumstances of the case, 
I direct the parties to bear their own 
costs, 

Petition allowed. 
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. nataka State Transport Appellate Tribu- 
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Motor Vehicles Act (4 of 1939), Sec- 
tion 44 (2) — Karnataka Motor Vehicles 





*(From order of Nesargi J. in W. P. No. 


5731 of 1977, D/- 12-1-1978.) 
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Ameer Pasha v. K.S.T.A. Tribunal 


ALT. BR. 


Rules (1963), R, 91 — Meeting of State 
Transport Authority — Quorum — Ab- 
sence of official or non-official members 


- at the meeting — Effect, W, P, No, 5731 


of 1977, D/- 12-1-1978 (Kant), Reversed. 
AIR 1971 Andh Pra 192, Dissentéd from. 

Merely because S, 44 (2) provides 
that the S. T, A. and the R. T. A. should 
consist of both official and non-official 
members, the rule relating to quorum at 
a meeting of such Authority which does 
not expressly provide that among the 
minimum number of members constitut- 
ing the quorum there should be at least 
one official member and one nor~official 
member, cannot be construed as proyid- 
ing so by necessary implication, The 
constitution of the S, T. A, or the R.T.A. 
is different from the attendance of mem- 
bers thereof at its meetings, W. P. No. 
5731 of 1977, D/- 12-1-1978 (Kant), Re- 
versed, AIR 1971 Andh Pra 192, Dis- 
sented from. `’ (Fara 16) 


All that S, 44 (2) provides is that the 
S. T. A, or the R, T. A, should consist 
of both Official and non-official members 
besides the Chairman, so that different 
points of view and varied experience of 
these two categories of members, may 
be available for the deliberations of 
that Authority, Once the S. T. A, or 
the R, T. A. is constituted so as to in- 
clude both these two categories of mem- 
bers, each category of members will 
have opportunity to attend every meet- 
ing ofthat Authority and put forth its 
respective point of view and make its 
voice heard and cast its votes, However, 
if such official, or non-official members 
do not choose to be present, neither 
S. 44 (2) nor R. 91 provides, expressly 
or by necessary implication, that the 
meeting of S. T. A. or the R. T, A. can- 
not transact business in their absence. 
Hence, the resolution of the &. T. A. 
granting permit to the petitioner could 
not be said to be invalid on acccunt of 
the absence of both the official members 
in the meeting at which that resolution 
was passed, Civil Appeal No. 769 of 
1969 (SC) and AIR 1968 Ker 26 Disting; 
AIR 1966 Mys 55 and AIR 1976 SC 1441, 
Ref, (Para 17) 

Anno : AIR Comm. M. V, Act (ist 
Edn.), S. 44 N. 2. ; 


Cases Referred : Chronological Paras 
AIR 1976 SC 1441 17 
AIR 1971 Andh Pra 192 15 
(1969) Civil Appeal No, 769 of 1869 (SC) 

j 12, 13, 15 
AIR 1968 Ker 26. 


AIR 1966 Mys 55 i 9 
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M. Rangaswamy, for Petitioner; C. S. 
Shanthamallappa (for Nos, 3, 4 and ô), 
Smt. S. Pramila Gor No. 5), S. G. Dod- 


dakale Gowda 1st Addl. Govt, Advocate 


(for No, 2), S, J. Srinivasan (for No. 7), 
A. S, Viswanath (for No. 8), P. R. Sri- 
rangaiah (for No. 9), B. Thilaka Hegde 
(for No, 10) and S. V, Krishna Swamy 
(for No, 11), for Respondents, 


- D. M. CHANDRASEKHAR C. J. 
This is an appeal from the order of 
Nesargi, J.. in W. P. No. 5731 of 1977. 
The appellant and the respondents here- 
in were the petitioner and the- respon- 
dents. respectively in the writ petition 
and they will hereinafter be referred 
to according to their positions in the 
writ petition, 


2 The petitioner had made an ap- 
plication for grant of a permit to ope- 
rate a stage carriage on an inter-State 
route. By its resolution dated 26/27-11- 
1976, the Karnataka State Transport Au- 
thority (hereinafter referred to as the 
K. S., T. A.) had granted such permit to 
the petitioner, Against the grant, res- 
pondents 3 to 11 preferred appeals to 
the Karnataka State Transport Appel- 
late Tribunal (hereinafter referred to as 
the Tribunal) which set aside that grant 
on the sole grounds that on the day when 


that resolution granting the permit was 


passed by the K. S. T. A, 
Chairman and non-official 


only the 
members 


thereof were present and that since none. 


of the official members thereof was pre- 
sent, that resolution was invalid, The 
Tribunal remanded the case to the K. S. 
T. A. with a direction to consider the 
petitioner’s application afresh along 
with other applications for the same 
route, which were ripe for. hearing. 


8 The petitioner impugned the judg- 
ment of the Tribunal before the learned 
single Judge who dismissed the writ pe- 
tition upholding the decision of the Tri- 
bunal. 


4. After examining the records of the 
K.5.T.A., the learned single Judge also 
held that the meeting of the K.S.T.A. 
on the day that resolution was passed, 
was not validly held as no notice of that 
meeting had been sent to the Deputy 
Inspector General of Police (Intelligence 
and Railways) who was one of the «two 
official members of the K.S.T.A, al- 
though none of the parties had pleaded 
in the writ petition that no notice of 
that meeting had been sent to the De- 
puty Inspector General of Police. 
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5. In this appeal, Sri M. Ranga- 
swamy, learned counsel for the appel- 
lant, assailed the correctness of the view 
taken by the Tribunal and the learned 
single Judge that the K.S.T,A, could not 
transact any business when no official 
member was present at its meeting. On 
the other hand, learned counsel for res- 
pondents 3 to 11 sought to support the 
view taken by the Tribunal and the 
Jearned single Judge. 


6. In order to appreciate the rival 
contentions of learned counsel, it is ne- 
cessary to set out the relevant provi- 
sions of the Motor Vehicles Act, 1939, 
(hereinafter referred to as ‘the Act’) and 
the Karnataka Motor Vehicles Rules, 
1963, (hereinafter referred to as ‘the 
Rule’) made thereunder, 


7. Sub-sec, (1) of S. 44 provides, in- 
ter alia, that the State Government shall, 
Official Gazette, 
constitute for the State a S.T. A. Sub- 
sec. (2) of that Section provides, inter 
alia, that a S. T, A. shall consist of a 
Chairman who has judicial experience 
and such other officials and non-officials, 
not being less than two, as the Govern- 
ment may think fit to appoint. The pro- 
viso to sub-sec. (2) states, inter alia, 
that in the absence of the Chairman, a 
member of the S. T. A. may preside 
over the meeting thereof notwithstand~ 
ing that such member does not possess 
judicial experience, f 

8. Rule 9i provides for conduct of 
business of the S. T. A. Sub-rule (3) of 
that Rule provides that the quorum ta 
constitute a meeting of the State Trans- 
port Authority shall be three members 
including the Chairman, sub-rule (5) of 
that Rule provides that all questions 
which may come up before the S. T. A. 
at any of its meetings, shall be decided - 
by a majority of the members therein 
and that in every case of equality of 
votes, the Chairman shall cast a second 
time his vote. - i 
.9. None of the parties questioned the 
validity of R, 91. Such validity has been 
upheld by a Division Bench of this 
Court in G, T. Venkataswami Reddy v. 
Regional Transport Authority, Bangalore 
(AIR 1966 Mys 55). 

10. In exercise of the powers confer- 
red by S. 44 ofthe Act, the Government 
of Karnataka, by its notification dated 
24-5-1974, reconstituted the K.S.T.A. so 
as to consist of the Chairman two offi- 
cial members including the Deputy Ins- 
pector General of Police (Intelligence 
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and Railways) and two non-official .mem- 

TS, i : 

11. It is common ground that at the 
meeting of the K.S.T.A. in which the 
resolution in question was passed, only 
the Chairman and two non-official mem- 
bers were present and neither of the of- 
ficial members was present, 


12. As stated earlier, both the Tribu- 
nal and the learned single Judge took 
the view that though R. 91 (3) provides 
that the quorum to constitute a meet= 
ing of the K.S.T.A, shall be three mem- 
bers including the Chairman, unless ať 
least one official and one non-official 
member are present at such meeting, no 
business can be transacted in such meete 
ing. Support for this view was sought 
to be derived from the decision of the 
Supreme Court in Civil Appeal No. 769 
of 1969 (B. Bajagopala Naidu v, Govern- 
ment of Andhra Pradesh), There, the 
validity of the resolution passed by 
a R., T. A. was challenged on the ground 
that the R. T. A. and the S, T, A 
were so, constituted as not including any 

_non-official member. The 
Court held that the R, T, A, and the 
S. T. A. were not properly constituted 
in the absence of non-official members, 
What the Supreme Court said was ree 
lating to the constitution of the R.T. A, 
and the S. T. A, and not in regard to 
the effect of the absence of official or 
non-official members at any meeting. 
Hence, that decision cannot be authority 
for the proposition that even where the 
S. T. A. consists of both official and 
non-official members, the absence of of- 
ficial members or non-official members 
in a particular meeting, precludes it 


from transacting any business at such 
meeting, 
13. The learned single Judge and the 


Tribunal have also relied on the decision 
in Thankachan v, Regional Transport 
Authority, Allepey (AIR 1968 Ker 26). 
There, the facts were these: A meeting 
of the R.T.A. was attended by the Chair- 
man, two non-official members and two 
official members, After hearing the par- 
ties, there had been difference of opin~ 
ion between the official and the non= 
official members, The latter wanted a 
postponement of the decision, This was 
apparently not agreed to by the official 
members including the Chairman. ‘The 
non-official members thereafter left tha 
meeting leaving a note with the Chair- 
man and did not participate in the deci- 
sion which was taken by the Chairman 
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and the two official members, A single 
Judge of the Kerala High Court held 
that as the decision of the R. T, A. had 
been taken by some only of the mem- 
bers who had heard the parties, it was 
not valid, Adverting to the decision of 
the Supreme Court in Rajagopal Naidu’s 
case (supra) his Lordship observed thus: 


“No doubt these decisions dealt with 
the constitution of the R, T, A. and not 
with its functioning. But these deci= 
sions throw some light as to the inten- 
tion of the legislature which appears to 
be that the body must consist of official 
as well as non-official opinions and ap- 
proaches which are likely to be diverg- 
ent, It also insists that its membership 
must consist of a member with judicial 
experience and all these aspects are con- 
sidered as not only Eevee but as 
essential,” 


14. The aforesaid decision of Kerala 
High Court is also distinguishable on 
facts inasmuch as both the official and 
the non-official members were present 
when the R.T. A, heard the parties, but 
only the Chairman and the official mem- 
bers decided the matter and the non-of- 
ficial members did not participate in 
such decision. Hence, the decision of 
the Kerala High Court cannot also be 
an authority for the proposition that the 
R. T. A, or the S, T. A. which consists 
of both official and non-official members, 
cannot transact any business at = meet- 
ing if all official or all non-official mem-= 
bers are not present at that meeting. 


15. The learned single Judge and the 
Tribunal sought to derive support from 


the following observations of a Full 
Bench of the Andhra Pradesh High 
Court in Govt. of Andhra Pradesh v» 


Durga Suryanarayana 
Pra 192) (at p. 196): 


“The learned counsel Smt. Amareswari 
contended that the quorum R. 163 (2) 
does not expressly state in terms that 
of the three members one shall be a 
non-official. But it would be too much 
to infer a repugnancy by an infer- 
ence that the non-official was sought to 
be excluded in the quorum rule, A 


(AIR 1971 Andh 


harmonious construction is always the 
rule of Interpretation of Statutes and 
the rules made thereunder, As we are 


satisfied that it would be too much to 
infer an exclusion of a non-official from 
the quorum rule as there is no express 
mention thereof, we are reluctant to in- 
fer a repugnancy as is contendei for. 
We are satisfied that the quorum rule 


.{not expressly provide that among 


+ 
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is a reflection of S. 44 (2), and we are 
certain that in the light of the pro- 
nouncement of the Supreme Court in 
Civil Appeal No, 769 of 1963 (SC) which 
was referred to in the earlier part of 
the judgment the quorum rule was in- 
tended to be and has to be read as a 
true reflection of S, 44 (2) and must in- 
clude a non-official member. This con- 
tention of Smt. Amareswari has alsc to 
be rejected and is rejected.” 


16. With great respects to their Lord- 
ships of the Andhra Pradesh High Court, 
we are unable to agree with their view, 
that merely because S, 44 (2) provides 
that the S. T, A. and the R. T, A. should 
consist of both official and non-official 
members, the rule relating to quorum at 
a meeting of such Authority which ‘does 
the 
minimum number of members constitut- 
ing the quorum there should be at least 
one official member and one non-official 
member, should be construed as provid- 
ing so by necessary implication. The 
constitution of the S.T. A. or the R.T.A. 
is different from the attendance of mem- 
bers thereof at its meetings, 


17. The concept and 
quorum have been explained thus by 
the Supreme Court in Punjab University 
v. Vijay Singh, (AIR 1976 SC 1441 at 
p. 1444) : 


“By the quorum, a minimum number 
of members of the committee must .be 
present in order that its proceedings 
may be lawful, but that does not mean 
that more than the minimum are denied 
an opportunity to participate in the de- 
liberations and the decisions of the 
committee, Whenever a committee is 
scheduled to meet, due notice of the 
meeting has to go to all the members of 
the committee and it is left to each in- 
dividual member whether or not to at- 


tend a particular meeting. Every mem-' 


ber has thus the choice and the oppor- 
tunity to attend every meeting of the 
committee. If any member considers 
the matter which is to be discussed or 
determined in a particular meeting as 
of such importance that he must make 
his voice heard and cast his vote, it is 
open to him and indeed he is entitled to 
attend the , meeting and make his pre- 
sence felt,’ 


[All that S. 44 (2) provides is that the 
S. T. A, or the R, T. A, should consist 
of both official and non-official members 
besides: the Chairman, so that different 
points of view and varied: experience of 


Ameer Pasha v, K. S. T. A. Tribunal 


significance of 


~ 


[Prs, 15-20] Kant. 51 


these two categories of members may 
be available for the deliberations of that 
authority. Once the S.T.A. or the R.T.A. 
is constituted so as to include both thes 
two categories of members, each cate- 
gory of members will have opportunity 
to attend every meeting of that autho- 
rity and put forth its respective “point 
of view and make its voice heard and 
cast its votes. However, if such official or 
non-official members do not choose to 
be present, neither S, 44 (2) nor R. 91 
provides, expressly or by necessary im- 
plication, that: the meeting of the S.T.A. 
or the R.T.A. cannot transact business in 
their absence. 


18. S. 44 (2) permits the S.T.A, or 
the R.T.A. being constituted so as to con- 
sist of the Chairman and only one non- 
official member and only one official 
member, In such an event, if the quorum 
rule provides that the Chairman and 
one other member will constitute the 
quorum, can it be said that such rule is 
invalid because it does not require the 
presence of both the official and the non- 
official members, at a meeting of that 
body to make the proceedings lawful? 
In our opinion, neither S. 44 nor R. 91 
can reasonably be construed as making 
it essential that both categories of mem- 
bers should be present to render the 
proceedings of a meeting of that autho- 
rity lawful. Thus, we are unable to agree 
with the view taken by the learned 
Single Judge and the Tribunal that the 
resolution of the K.S.T.A, granting per- 
mit to the petitioner, was invalid on ac- 
count of the absence of both the official 
members in the meeting at which that 
resolution was passed, 








19. Sri Rangaswamy next contended 
that the learned single Judge was not 
justified in holding that the aforesaid 
resolution was invalid on the ground 
that no notice of the meeting in which 
that resolution was passed, had been 
delivered to the Deputy Inspector Gene- 
ral of Police (Intelligence and Railways). 
Sri Rangaswamy submitted that the De- 
puty Inspector General of Police (Intel- 
ligence and Railways) was appointed as 
a member of the K.S.T.A. by his office 
and not by his name, that it was suffi- 
cient if a notice of the meeting of - the 
K.S.T.A, addressed to him by his official 
designation, had been delivered on his 
behalf to his subordinate ‘and that as a 
matter of’ fact the notice of the meeting 
in question had been so delivered, 

20. When none of the parties had 
specifically pleaded that .the . notice of 
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the meeting of the K.S.T.A. had not been 
delivered to the Deputy Inspector Gene- 
ral of Police, this Court should not have 
embarked on a roving examination of 
the records of the K.S.T.A. to discover 
any procedural defects, In the absence 
of necessary averments in the pleadings, 
the K.S.T.A, had no opportunity to meet 
this point by showing that the person 
who had signed in token of having re- 
ceived the notice, did so on behalf of 
the Deputy Inspector General of Police, 

21. In the circumstances, the learned 
single Judge was not justified in hold- 
_ing that the resolution of the K.S.T.A. 
granting the permit to the petitioner, 
was invalid on account of non-service of 
the notice of the meeting of K. S. T. A. 
on the Deputy Inspector General of Po- 
lice (intelligence and Railways). 

22. Having taken the view that the 
resolution granting permit to the peti- 
tioner was invalid, on account of the ab- 
sence of the official members 
in the meeting of the K. S. T., A. 
the Tribunal did not go into other ques- 
tions erising in the appeals before it, 
Since we have not accepted this view of 
the Tribunal, those appeals should be 
remitted to it so that it may consider 
the other questions arising therein and 
dispose of those appeals- afresh, — 
` 23. In the result, we allow this ap- 
peal, reverse the order of the learned 
single Judge, quash the impugned judg- 
ment of the Tribunal and remit those 
appeals to the Tribunal so that it may 
dispose of them afresh. 

24. In the circumstances of the case, 
we direct the parties to bear their own 
costs in this appeal, 

. Appeal allowed. 
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S. S. Yelemeli, Appellant v. Chana- 
basappa Basappa: Warad, Respondent, 


Second Appeal No, 777 of 1972, D- 
14-4-1978. 
_ Civil P: C. (5 of 1908), 0. 6, R. 2 — 


Variance between pleading and proof — 
Relief cannot be granted at variance with 
cause of action made out in plaint. 
The plaintiff filed a suit for accounts 
of the grocery shop against defendant 
No, 1. his maternal uncle who was the 
manager of the shop during his minority 


after the death of his father, defendant 
3 A 
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No. 2 a clerk employed during the life- 
time of his father and who was continu~ 
ing and defendant No, 3 his mother who 
was his guardian. Defendant No, 2 con- 
tended that he was only a clerk work- 
ing under ‘the control of other defen= 
dants and was not liable to render ac- 
counts to the plaintiff. On the basis of 
evidence produced the trial court de- 
creed the suit against defendant No, 2 
and dismissed against the defendants 1 
and 3 

‘Held, that the cause of action made 
out in the plaint would fix the liability 
clearly against the defendants 1 and 3 
and not against defendant No, 2 and yet 
the trial court fixed the liability on de- 
fendant No, 2 on the basis of evidence 
of the plaintiff which was adduced be- 
fore it, The trial court was not justified 
in doing so. Since the plaintiff shifted ` 
his ground in the course of his evidence 
without seeking an amendment of tha 
plaint the evidence adduced by him 
could not be made the foundaticn for 
granting a relief to him at variance with 
the cause of action made out by. the 
plaintiff in his plaint. (Paras 21, 32} 

It is well established that the decision 
of a case cannot be based on grounds 
outside the pleadings of the parties and 
it is the case pleaded that has to be 
found: When the plaintiff wants to shift 
his ground the only course open to him 
is to seek an amendment of the plaint 
and.without such amendment a Court is 
not justified in granting a relief on a 
ground which is not made out :n the 
plaint. (Para 22). 

It is also well settled that the follow- 
ing facts must exist before imposing an 
obligation to account: 

(1) The person upon whom such an 
obligation is sought to be imposed (the 
obligor) must have received some pro- 


. perty not his own. . 


(2) The person seeking to impose the 
obligation (the obligee) must ke the 
owner of the property in resp2ct of 
which the obligation is sought to be im- 
posed. l ' 

(3) The obligor must not have receive 
ed the property as mere. bailee. . 
(4) The obligor must have received it 

into his possession and control. 

(5) There must be a fiduciary relation 
between the obligee and the obligor, or 
in other words. there: must be privity 
between them. ear ae 

In the instant .case all these conditions 
existed between plaintiff and tha first 
defendant and third defendant as „made 
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out in the plaint, They did ` not - exist 
between plaintiff and the second defen- 
dant, ` (Para 2% 
‘Anno; AIR Comm, C.P.C. (9th Edn, 
0.6 R, 2 N. 9. 
Cases Referred: Chronological Parcs 
ILR (1975) Kant 96 31 
AIR 1974 SC 1069 mB 
AIR 1956 SC 593 aT 
AIR 1950 PC 68: 1950 All LJ 326 25 
AIR 1930 PC 57 (1): 121 Ind Cas 204 
26, %7 
J. S. Gunjal, for Appellant; K. R. D; 
Karanth, for Respondent, 


JUDGMENT:— This is a plaintiffs a>- 
peal and is directed against the judz- 
ment and decree dated 15-12-1971 pass- 
ed by the learned Civil Judge, Gadag, "a 
R.A. No, 50 of 1971 on his file reversirg 
the judgment and decree dated 15-1-192) 
passed by the learned Munsiff, Laxme- 
shwar, in L.C. Civil Suit No, 24 of 1935 
on his file, 


2. -The plaintiff instituted a suit <n ` 


6-6-1955 against three defendants pra- 
ing for a decree against them for res- 
dering accounts in respect of the trar- 
actions carried on through tippan «= 
counts and for recovering the amot-t 
that may be found due on taking 
counts. It is the case of the plaint- 
that his father Shivappa Yelamali ws 
running a grocery shop at Laxmeshwer 


His father was running the business tIl- 
The prese-t’ 


his death on 12-12-1948, 
plaintiff is the elder of the two sons, Je 
is' at present carrying on the business of 
the shop, At the time of the death of 
the plaintifi’s father, plaintiff was -a 
minor and his mother—third defendant—~ 
was his guardian, The first defendant in 
the suit is the maternal uncle of fze 
plaintiff, During the minority of ihe 
plaintiff, the first defendant was maneg- 
ing the business of the grocery shp. 
The second defendant was engaged zy 
his father as a clerk in the shop end 
even after the death of Shivappa, secc-d 
defendant continued as a clerk in -he 
shop. After the death of’ Shivappa, the 
first defendant was managing the shəp. 
Third defendant was the guardian of 
the minor plaintiff being his mothk=r. 


Thus, the plaintiff has sought accounts 
from the defendants. i ; 
‘3. First defendant by his writien 


statement affirmed that he had no c2- 
nection with the shop of the plain-iff. 
Third defendant similarly contenced 
that she had nothing to-do with - the 
management -of the shop, The seccnd 
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defendant contended that he was only 
a clerk in the shop; that the shop was 
run under the supervision of the third 
defendant who was the guardian of the 
minor plaintiff; that the collections from 
the shop were being handed over to her 
every day and since he was only a 
clerk in the shop he was not liable to 
render accounts, The suit was not main- 
tainable against him, He also contended 
that the suit was barred by limitation. 
He was not in possession of any dccu- 
ments or books of accounts and that the 
plaintiff was in possession of them éll. 

4. On these pleadings the following 
issues were framed by the trial Court:— 

(1) Whether the plaintiff proves that 
defendant No, 1 was the manager of the 
suit. shop?- 

(2) Whether the plaintiff proves shat 
tippan books were maintained in respect 
of transactions of plaintiffs shop in 
Jaggery, tea, sugar, areca nut etc.? 

(3) What is found due on accounts" 

(4) Whether the plaintiff’s brother :s a 
necessary party to the suit? 

(5) What is due? 

(6) What order?. 

5. After these issues were framed the 
second defendant requested the Cour: to 
frame two more issues on the basis of 
his pleadings at issues Nos, 7 and & 
They were: 

(7) Whether the suit claim is in time? 

(8) Whether plaintiff proves that de- 
fendant No, 2 was liable to give accounts 
to him as alleged? 


6. The learned Civil . Judge, Junior 
Division recorded the evidence and an- 
swered issue No, 1 in the negative, 
Under issue No, 2 he held that tippan 
books were maintained; held under issu8 
No, 4 in the negative and issues Nos, 7 
and 8 in the affirmative and in that view, 
he passed a preliminary decree against 
the second defendant only to render 
accounts within six months, The suit 
against defendants 1 and 3 was dismis- 
sed, Aggrieved by the said judgment 
and decree dated 15-1-1960 the second 
defendant went up in appeal and the 
appeal was registered . as Civil Appeal 
No. 61 of 1960. The learned District 
Judge on hearing the appeal dismissed 
the appeal with costs by his judg-nent 
dated 17-3-1962. Aggrieved by the said 
judgment and decree the second defen- 
dant preferred R.S.A, before this Court 
which was registered at R.S.A. No, 39 
of 1962 and this Court by its judgment. 
and decree dated 26th August, 1965 
allowed the appeal and remitted the 
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case back to the lower appellate Court 
for disposal according to law in the light 
of the observations made in the coursa 
of the judgment, 

7. This Court in the course of its 
remand judgment observed:— 


“It is not sufficient for the lower ap- 
pellate Court to simply say that the 
trial Court has discussed the questions 
in paras 10 to 17, As the first appellate 
Court, it is its duty to examine the evi- 
dence independently and discuss tha 
same, Merely stating that the trial Court 
has discussed the points of law is not 
sufficient, It has not even stated as ta 
what are the points of law arising in 
the case and what are the rival conten- 
tions urged on the points by the plain<« 
tiff and 2nd defendant, There is abso- 
lutely no discussion or mention of the 
points of law involved in the case nor 
any independent decision of its own”, 

“Sri Karanth is also right in saying 
that the lower appellate Court has not 
considered the important question, whe- 
ther the plaintiff could be permitted to 
depart from the pleadings in the case 
and take up the stand that defendant 2 
was not a clerk but was the person in 
sole management of the shop, and as an 
agent was bound to render accounts 
to him. There is no discussion whatso- 
ever on this aspect of the case in the 
order of the lower appellate Court 
though the trial Court has dealt elabo- 
rately with this question.” 


“Then again, with regard.to the point 
raised, whether the suit is maintainable 
or not, there is no discussion at all in 
the order of the lower appellate Court 
. “Then again, as contended by Sri 
Karanth, the courts below have not con- 
sidered the question as to the period 
during which the appellant should ren- 
der accounts to the plainti 

8. On these grounds the appeal was 
allowed and remitted to the lower ap- 
pellate Court for disposal according to 
law. Thereafter, the appeal was heard 
by Civil Judge, Gadag. The appeal was 
registered as R.A. No. 50 of 1971 arid 
the learned Civil Judge in the course of 
his judgment raised the following points 
for decision:— 

(1) Whether the second defendant act- 
ed as a person in sole management of 
the business of the plaintiff's shop after 
the death of Shivappa Yelamali till ‘the 
date of his leaving service? 

(2) Whether the 2nd defendant has 
acted as an agent or trustee in respect 
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of the business of the plaintiff's shop . 
subsequent to the death of Shivappa 


Yelamali? 


(3) Whether the second defendant is 
liable to give accounts to the plaintiff? i 

(4) If the second defendant is liable 
to render accounts, for what period is 
he liable to render accounts? . 


(5) Whether the suit by the plaintiff 
alone is not maintainable without im- 
pleading his younger brother as a party 
to the suit? 

(6) Whether the judgment and decree 
of the trial Court call for any inter- 
ference? 

9. On hearing the appeal, the learn- 
ed Civil Judge answered points Nos, 1, 
2 and 3 in the negative, In that view 
he held point No, 4 did not arise for 
consideration, He further held that the 
suit was maintainable even without add- 
ing the younger brother of the plaintiff 
and finally allowed the appeat under 
point No, 6 and set aside the judgment 
and decree of the trial Court and di- 
rected that the suit against the second 
defendant be dismissed, Aggrieved by 
the said judgment and decree, the plain- 
tiff has come up in second appeal be- 
fore this Court, 


10. The learned counsel appearing 
for the appellant vehemently contended 
that the first appellate court was not 
justified in coming to the conclusion that 
the plaintiff shifted his stand in his evi- 
dence and that therefore the suit 
against the second defendant was not 
maintainable, He further submitted that 
the learned Civil Judge ought to have 
appreciated the substance of the plaint 
instead of trying to construe the aver- 
ments strictly, If he had done so, he 
submitted, it was obvious that the plain- 
tiff had made a claim against the second 
defendant also and as such the trial 
Court was justified in holding that the 
second defendant was liable tc render 
accounts, he being the person who had 
carried out the transactions on his own 
as an employee of the plaintiff, Hence, 
he submitted that the appeal should be 
allowed and the judgment and decree of 
the first appellate court be set aside, 
restoring the judgment and decree of 
the trial Court. 

11. As against that, the learned coun- 
gel for the second defendant-respondent, 
vehemently argued supporting the rea- 


sonings and findings of the first appel- 


late Court. 
12. The points, therefore, that arise 
for my consideration in this app2al are: 


1979 . 


(1) Whether the first appellate Court 
was ‘justified in coming to the conclu- 
sion that there was material variance 
between pleading and proof in the 
course of trial of the present suit? 


(2) Whether the lower appellate Court 
was justified in holding that the respon- 
dent-second defendant was not liable +o 
render accounts? 

13. In order to appreciate the con- 
tentions raised before me, it is necessary 
to advert to the pleadings of the parties. 
The plaint averments are correctly sum- 
_/mnarised by the trial Court in its judg- 
“ment which read: 


“Shivappa Yalamali started a grocery 
shop and managed and conducted the 


said shop till his death on 12-12-1948. 


The deceased Shivappa has left behind 
two sons viz., the plaintiff and Eshwar- 
appa, The plaintiff being the eldest son 
is now the wahivatdar of the shop styl- 
ed in his name after his father’s death. 
Day book and ledger are maintained in 
respect of the day to day transactions 
of the shop and cash balances are struck 
every day, The plaintiff was a minor 
when his father died and was prosecut- 
ing his studies in Dharwar and later in 
Bangalore. Then the 3rd defendant ke- 
ing the mother of the: plaintiff was the 
guardian of the plaintiff. The Ist ce- 
fendant is the son of Gurushanthappa 
Dandur’s brother, Gurushanthappa Dan- 
dur is the grandfather of the plaintiff. 
The lst defendant who was the manager 
or wahivatdar of R, V. Dandur and bro- 
thers Byadagi was managing the plain- 
tiffs shop, The 2nd defendant was a 
clerk in the plaintiff's shop and was 
purchasing and seiling goods and look- 
ing after the correspondence of . the 
plaintiffs shop. The lst defendant used 
to supervise the plaintiffs shop either 
personally or through correspondence. 
From the funds of the shop and for and 
on behalf of the shop the defendants 
Nos, 1 and 2 have made transactions and 
in that behalf there are no entries in 
the regularly kept accounts of the 
plaintiff's shop, The defendants Nos, 1 
and 2 have maintained tippani . books 
and made transactions and the 2nd 
defendant has made the entries in 
the tippan books and defendants are 
liable to account for the amounts due 
to the plaintiffs shop in respect of 
transactions covered in tippan books, 
The defendants Nos. 1 to 3 have colluded 
with intent to defraud the plaintiff and 
have not accounted in the regularly 
maintained accounts of the shops in res- 
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pect of the transactions in the tippan 
books, The transactions in the tippan 
books pertain to tea, jaggery, sugar, 
coffee and arecanut, Defendants 1 and 2 
have stolen some of the tippan books of 
the plaintiff's shop, The 2nd defendant 
has given up service under plaintiff and 
set up independent business.........” 


14. On these averments, the plaintiff 
has sought accounts from defendants. 
Defendant No, 1 and defendant No, 3 by 
their written statements denied any 
liability. According to them, they did 
not participate, in any way, in the busi- 
ness of the shop. The second defendant . 
by his written statement affirmed that 
he was a clerk in the said shop, Plain- 
tiffs deceased father Shivappa started 
the grocery shop in 1942 and Shivappa 
died in 1948 and after the death of Shiv- 
appa — third defendant — the guardian 
of the plaintiff continued the shop, The 
second defendant continued as a clerk, 
He was working and maintaining’ ac- 
counts under the directions of deceased 
Shivappa and after his death under the 
direction of thè plaintiff and the third 
defendant,. Account books and cash be~ 
longing to the shop used to be in the 
custody of the plaintiff and the third 
defendant. There was another clerk in 
the shop, He had no liability to render 
accounts, He gave up service under 
plaintiff when plaintiff himself started 
managing his shop, Plaintiff was in pos- 
session of all books of account and tip- 
pan books, Thus, he denied his liability 
to render accounts, 


15. As already stated, on the basis of 
these pleadings, issues Nos, 1 to 6 were 
framed by the trial Court. Thereafter, 
second defendant got raised two specific 
issues viz., issues 7 and 8. He wanted to 
make sure that there was no liability on 
him as he contended in paras 6 and 7 of 
his written statement that he was 
merely a clerk who worked under the 
directions of plaintiff and third defen- 
dant and that he was not Hable to 
render accounts, He had further raised a` 
contention that the suit claim was barred 
by time and he got that issue also 
raised, - 

16. During the evidence, plaintiff 
practically gave up his claim against 
defendants 1 and 3 and attempted to - 
make the second defendant liable. Se~ 
cond defendant in his evidence affirmed 
his averments in the written statement 
and stated that he was a mere ‘clerk and 
that he. was everyday handing over cash 
and books of accounts to the. ‘Sawkar’. 
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17. The trial Court failed to consider 
specifically the aspect. of variance of 
evidence from the pleading of the plain- 
tiff; the lower appellate court has how- 
ever held that since in the plaint itself, 
second defendant was described as a 
mere clerk, the affairs of the shop being 
managed by the first: and third defen- 
dants, there was no liability on second 
defendant to render accounts. © In that 
view, the first appellate court held that 
the trial court was not justified in al- 
lowing the plaintiff to shift his ground 
and claim a relief which was not found- 
. ed in the plaint averments. 

` nding which is attacked before me, 


18. Sri Gunjal, learned counsel ap- 
‘pearing for the appellant, no doubt 
pressed on me that the plaint averments 
should be liberally construed and we 
should look to the substance of the 
averments rather than its form. There 
cannot be any dispute on that proposi- 
tion. In fact, the Supreme Court of India 
in the case of Katikara Chintamani Dora 
v. Guatreddi Annamanaidu (AIR 1974 SC 
1069) has observed at page 1080 in 
para 55 of the judgment thus:— 


“In construing a pleading or a like 
petition in this country, the Court should 
not look merely to-its form, or pick out 
from it isolated words or sentences; it 
must read the petition as a whole, ga- 
ther the real intention of the party and 
reach at the substance of the matter.” 


19. I was taken through the plaint 
averments to find out the real substance 
of the averments. It becomes clear that 
the plaintiff has clearly affirmed in the 
plaint that second defendant — the pre- 
sent respondent — was a clerk in the 
shop under his father and he continued 
to serve as a clerk in the shop even 
after the death of his father and it was 
the first defendant in the suit, who was 
his relative on the maternal side, who 
was managing the shop, Third defendant 
was his mother and guardian. The plain- 
tiff has further averred in the plaint 
that defendants 1 and 3 colluded with 
intent to defraud the plaintiff and did 
not regularly maintain accounts of the 
shop transactions mentioned in the tip- 
_ pan books, Thus, there cannot be any 

manner of doubt that the plaintiff has 
made out a very definite case in the 
plaint that the second defendant — the 
present respondent — is only a clerk 
who was taking his orders from first de- 
fendant. He was writing: books of ac- 
count, purchasing articles and selling 


It is that. 
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them under the supervision of. Arst de- 
fendant, First defendant was managing 
the affairs of the shop. That being so, 
there cannot be any manner cf doubt 
that plaintiff has in no uncertain terms 
described the role played by the second 
defendant with regard to the transac- 
tions in the shop. It is on thet basis _ 
that the learned Civil Judge, the first ap- 
pellate Court, has come to the conclusion 
that there is no liability on the part of 
the present respondent, the original se- 
cond defendant, to render accounts to 
the plaintiff, the present appelkant, 

20. It is well settled that the follow- - 
ing facts must exist before imp2sing an 
obligation to account:— 

(1) The person upon whom 
obligation is sought to be imposed 
obligor) must have received some 
perty not his own. 

(2) The person seeking to impose the 
obligation (the obligee) must be the 
owner of the property in respect of 
which the obligation is sought te be im~ 
posed. 

(3) The obligor must not have receiv- 
ed the property as mere bailee, 

(4) The obligor must have received it 
into his possession and control, - i 

(5) There must be a fiduciary relation 

between the obligee and the obligor, or 
in other words there must be privity 
between them. 
All these conditions exist between plain- 
tiff and the first defendant and third de- 
fendant as made out in the plaint. They 
did not exist between plaintiff and the 
second defendant as mage out in the 
plaint. 


21. Thus, it is manifest that the causé 
of action made out in the plaint would 
fix the liability clearly against the origi- 
nal defendants 1 and 3 and nov against 
defendant No, 2 and yet the learned 
Munsiff who tried the suit fixes the 
liability on defendant No, 2 on zhe basis 
of evidence of the plaintif- wh:ch was 
adduced before the trial Court, The 
‘first appellate court has held tnat the 
learned Munsiff was not justified in do~- 
ing so and that finding is challenged be- 
fore me. 

22. It is well established, the decision{ 
of a case cannot be based on grounds 
outside the pleadings of the pacties and 
it is the case pleaded that has to be 
found. Plaintiff wants to shift his 
ground, For that the only course open 
to him is to seek an amendmen: of ` the 
plaint and without such amendment . 4 
court is not justified in granting a .relief 


euch an 
(the 
pro- 
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on a ground which is not made out. in 
the plaint. 

` 23. In the instant case, I have point- 
ed out above that the plaintiff made out 
a positive case of liability against defen- 
dants 1 and 3 describing defendant No, 2 


` as a mere clerk who was working under 


the supervision of defendant No. 1, In 
the course of the trial he has not sought 


‘amendment of his plaint even after de- 


fendants 1 and 3 filed the written state- 
ments making defendant No, 2 liable, 
Even before this Court no amendment 
was sought. i l 


24. The learned counsel for the ap- 
pellant, however, submitted that the 
evidence of the plaintiff would justify 
the decree of the trial court. 


25. It is needless for me to point out 
that the court is not justified in looking 
Into the evidence which is de hors the 
scope of pleading. It is laid down in the 
case of Kanda v. Waghu (AIR 1950 PC 
68) that it is an absolute necessity that 
the determination in a cause should be 
founded upon ‘a case to be found in the 
pleadings or involved in or consistent 
with the case thereby made, 

26. Again in an earlier decision in 
the case of Siddik Mahomed Shah v, Mst. 
Saran 121 Ind Cas 204: (AIR 1930 PC 
57 (1); the Privy Council has ruled that 
the defendant is not entitled to lead evi- 
dence in support of a case not set up, in 
his written statement. 

27. Explaining the observations, the 
Supreme Court of India, in the case of 
Nagubai Ammal v, B. Shama Rao (AIR 
1956 SC 593) has stated, in para 12 of 
its judgment thus:— 

“Reliance was placed on the observa- 
tions of Lord Dunedin in Siddik Maho- 
med Shah v. Mt. Saran, AIR 1930 PC 
57 (1). that no amount of evidence can 
be looked into upon a plea which was 
never put forward, 

The true scope of this rule is that evi~ 
dence let in on issues on which the par- 
ties, actually went to trial should not be 
made the- foundation for decision of an- 
other and different issue, which was not 
present to the minds of the parties and 


. on which they had no opportunity of 


adducing evidence, But that rule has no 
application to a case where parties go to 
trial with knowledge that a particular 
question is in issue, though no specific 
issue has been framed thereon, and 
adduce evidence relating thereto”. 

28. The learned counsel for the ap- 
pellant - vehementiy submitted that 
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though it was true that in the plaint 
there was no specific allegation made 
against defendant No. 2 as agent or the 
man in sole charge of the shop, there 
was an issue framed in the suit at issue 
No, 7 at the instance of defendant No, 2 
himself which- entitled the plaintiff to 
adduce evidence against defendant No, 2 
to make him liable as an agent, In other 
words,’ he submitted that the parties 
were aware of the case on which they 
went to trial. š 


29. Issue No. 8, no doubt, reads — 
Whether plaintiff proves that defendant 
No. 2 was liable to give accounts to him 
as alleged? It was this issue that was 
pressed into service by the learned coun- 


- gel appearing for the appellant, 


30. The argument was met by the 
learned counsel for the respondent by 
inviting my attention to the application 


‘given by the second defendant for get- 


ting the issue framed, Therein, it is spe- 
cifically stated that in the written state- 
ment, the second defendant has denied 
his liability to render accounts on the 
footing that he was only a clerk ‘ard it 


“was on that footing that he sought an 


issue which was framed as issue No. 8, 
that it is so is made clear by the words 
in the issue ‘as alleged’, Nothing more 
could be read in this issue. The issue 
pertains to pleadings and not to the case 
which the plaintiff. has subsequently 
made out, Hence, it cannot be said by 
any stretch of imagination that second 
defendant went to trial with the full 
knowledge that plaintiff is going to shift 
his stand in the evidence and give up 
defendants 1 and 3 and fix the entire 
liability on second defendant changing 
his stand from the averments in the 
pleadings, Hence, I am constrained to 
hold that there is no substance in the 
submission made by-the learned counsel 
appearing for the appellant that second 
defendant went to trial with the full 
knowledge of the case that plaintiff has 
to make out in his evidence at variance 
with his pleading. That being so, it is 
obvious that the trial court was not 
justified in looking into the evidence 
which was at variance with pleading: 
The trial court was not justified in 
founding a claim for the plaintiff which 
had no basis in the pleading. 

31. My view finds support in the deci- 
sion of this court in the case of Union 
of India v. Commercial Union Assurance 
Co. ILR (1975) Kant 96, 

32. Thus, considering the case, in the _ 
light of the arguments submitted before 
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me, I am constrained to agree with the 
finding of the first appellate court that 
the plaintiff has shifted his ground in 
the course of his evidence without 
seeking an amendment of the plaint and 
that therefore the evidence adduced by 
him should not be made the foundation 
for granting a relief to him at,variance 
with the cause of action made out by 
the plaintiff in his plaint. If that be. so, 
it becomes obvious that this appeal has 
no merits and is liable to be dismissed. 


33. In the result, I dismiss the ap- 
peal as devoid of merits. In the peculiar 
facts and circumstances of this case, I 
make ro order as to costs. 

Appeal dismissed. 


AIR 1878 KARNATAKA 58 


S, R. RANGE GOWDA AND © 
G. N. SABHAHIT, JJ. 

The General Manager, Karnataka State 
Road Transport Corporation, Bangalore, 
Appellant v, Kwaja Hussain Shaiksab, 
Respondent, 

Misc, First Appeal No, 467 of 1976, 
(with: cross objections), D/-. 3-4-1978.* 


Motor Vehicles Act (4 of 1939), Sec- 
tions 110-B and 110-D — Award of com- 
pensation — General damages — Dama- 
ges on account of pecuniary loss — Loss 
of earning capacity — Computation of 
monthly income — Casual employee of 
Esso Company — Loss of eyesight and 
infirmity in right arm — Computation 
ef compensation — Ex gratia payment 
to claimant made by employer-Com- 


pany on compassionate grounds — De- 


duction of — Not justified. 


The claimant in this case was employ- 
ed as a casual heavy vehicle driver by 
the Esso Company on daily wages, While 
he was driving the oil tanker of the 
company the claimant suffered a frac- 
ture of his right arm and also various 


other injuries as a result of accident. 


caused due to collision with an S. T. bus 
on account of rash and negligent driving 
of the S. T, bus driver. On appeal 
against the.award of the Claims Tribu- 
nal, i 
Held : (i) that having regard to these 
injuries and the pain and suffering of 





*(Against judgment and award passed by 
Motor Accidents Claims Tribunal, (Dist 
Judge) Dharwar, D/- 30-1-1976). 
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the victim, the amount of Rs, 6000/- 
awarded as general damages by the 
Claims Tribunal was quite reasonable 
and proper. AIR 1975 Mad 21 and 1975 
Ace CJ 90 (Delhi), Ref, to, 
(Para 10A) 
(ii) that as the claimant has lost the 
left eye and suffered infirmity in the 
right arm, the loss of his earning capa- 
city was rightly taken at 40%. 


. (Para 11) 
(iii) that having regard to the fact 
that the petitioner claimant was a 


casual driver and having regard to the 
fact that he might be doing some other 
work suited to his capacity when not 
employed under ESSO, it would ke just 
and reasonable to fix the monthly income 
of the petitioner at Rs, 200/- instead of 
Rs, 100/- in modification of the änding . 
of the Tribunal, (Para 12} 


(iv) that in the absence of any clinch- 
ing evidence as to the age of the claim- 
ant, the finding of the Tribunal that the 
claimant was 35 years of age at the 
time of accident should be accepted and 
taking the retiring age at 55 instead of 
60, the pecuniary loss for a period of 20 
years would come to Rs, 19200/- after 
making allowance for 40% of Icss in 
earning capacity, Reducing this amount 
at 20% for lump sum payment and un- 
certainties of life Rs, 15360/- represents 
proper compensation for pecuniary’ loss. 

(Paras 18, 14) 

(v) that the amount of Rs, 7000)- paid 
by the Esso Company as ex gratia to 
the claimant on compassionate grounds 
would not enure to the benefit cf the 
wrong-doer and, therefore, it could not 
be deducted from the compensation pay- 
able to the claimant, AIR 1962 SC 1 
Dist. AIR 1974 Mad ‘252 and 1974 Ace 
CJ 218 (C.A.), Rel. on. (Paras 15, 16} 

Anno: AIR Manual (3rd Edn.) Motor 
Veh, Act, S. 110B Notes 1, 2 and 5. 
Cases Referred : Chronological Paras 


1975 Acc CJ 90 (Delhi) 10A 
AIR 1975 Mad 21 : 1975 Acc CJ 291 10A 
AIR 1974 Mad 252: 1974 ACC CJ 
174 15 
1974 Ace CJ 218: (1973) 3 AN ER 463 
(C. A.), Cunningham v, Harrisor: 15 
AIR 1962 SC 1 15 
N. P. Moganna, for Appellant; and 
for Respondent in Cross Objections; HL 
F. M. Reddy, for Respondent and X-ob- 
jector, for Cross Objections. 
SABHAHBIT, J.:— This appeal is insti- 
tuted under S. 110-D of the Motor Vehi- 
cles Act, 1939, by original respondent 
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No. 1, the General Manager, Karnataka 
State Road Transport Corporation, Ban- 
galore, and is directed against the judg- 
ment and award dated 30-1-1976 passed 
in Mis, (M. V.C.) No, 54/72 by the Mo« 
tor Accidents Claims Tribunal, Dharwar. 


2. The original petitioner — Kwaja 
Hussain Shaiksab Bellary — has filed 
cross objections raising the plea that 
the Tribunal was not justified in deduct- 
ing Rs, 7,000/-, he received as ex gratia 
‘payment from ESSO Company and has 
further submitted that the loss of future 
income calculated by the Tribunal is un- 
reasonably low, 


3. The facts leading up to the pre- 
sent appeal and cross objections are 
these :— ; . 

Kwaja Hussain Shaiksab Bellary in- 
stituted an application for compensation 


under S. 110-A of the Motor Vehicles. 


Act, 1939, for the personal injuries sus- 
- tained by him as a result-of the motor 
accident that occurred on 25-3-1972 on 
Gadag-Hubli Road, 5 miles away from 
Hubli, According to him, he was driv- 
ing the tanker belonging to the ESSO 
Company from Gadag towards Hubli 
when the driver of a K.S.R.T.C. bus 
coming from Hubli in a rash and negli- 
gent manner came on the off side of the 
road and dashed against his tanker caus- 
ing him grievous injuries, He has ever- 
red in the petition that he suffered frac- 
ture of the chest bone, fracture of the 
right shoulder, fracture of skull, frac- 
ture of right forearm and injury to the 
left eye. On these averments he has 
claimed Rs. 25,0C0/- from respondents as 
compensation., - The respondent. No. 1 
was the General Manager, K.S.R.T.C. 
and respondent No, 2 was the driver of 
the K.S.R.T.C, bus in question, Respon- 
dent No, 1 resisted the claim by filing 
statement of objections on 25-11-1972. 
He denied that the concerned K.S.R.T.C. 
bus was driven by respondent No, 2 in 
arash and negligent manner, He deni- 
ed that the accident was the result of 
rash and negligent driving of the 
K.S.R.T.C, bus driver, He alternatively 
affirmed that the earning mentioned by 
the petitioner was not correct and that 
the compensation claimed by him : was 
excessive and exaggerated, Respondent 
No, 2 was subsequently given up as un- 
necessary party. On these pleadings, the 
Tribunal raised the following issues :-— 

(1) Does the petitioner prove that he 
sustained injuries as a result of the ac- 
cident that happened on 25-3-1972 on 
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Gadag Hubli road, 5 miles away from 
Hubli? i 

(2) Does he further ‘prove that the 
said accident was due to the rash and 
negligent driving of the K.S.R.T.C, bus 
bearing No, 5057 as alleged? 


(3) Whether the respondent proves 
that the petitioner is guilty of contribu- 
tory negligence in causing the accident 
in question? 

(4) To what compensation if any and 
from whom is petitioner entitled? 


(5) Does respondent prove that he is 
not liable to pay the compensation for 
the reasons in para 4 of the statement 
of his objection? 


(6) Does the respondent further prove 
that the application is not tenable for 
the reasons stated in para 12 of his 
statement of objections? . 

(7) What award? 


4 During hearing, the petitioner exa- 
mined four witnesses including himself 
P. W. 1 is the petitioner. P, W, 3 Abina- 
jar Bansod is an eye-witness, He was 
travelling in the ESSO tanker. P, W. 2 
Gosavi Vaman Dattatraya is the Deputy 
Superintendent of the ESSO Company 
who has spoken to the salary of the pe- 
titioner. P. W. 4 Srinivasa Bidi is the 
Assistant Surgeon attached to the 
K. M. C, Hospital, Hubli, who examined 
the injured. He has issued the injury 
certificate Ex, P. 2, Against that res- 
pondent No, 1 examined two witnesses 
on his behalf, D, W, 1 Abdul Rahaman 
Hebballi is a motor mechanic who 
claims to be the eye-witness to the ac- 
cident, D. W. 2 Raghavendra Venkatarao 
Koulagi is the photographer who has 
taken the photos of the K.S.R.T.C, bus 
after the accident. 


5. The Tribunal after assessing the 
evidence. on record found that the acci- - 
dent was the result of rash and negli- 
gent driving of the K.S.R.T.C, bus and 
that the injuries suffered by the peti« 
tioner wére directly -due to it. It re- 
jected all other contentions raised by 
the contesting respondent and fixed the 
earning capacity of the claimant at 
Rs. 100/- and holding the monthly loss 
of income at Rs, 40/- came to the con- 
clusion that the loss of future income 
would be Rs, 12,000/- and making allow- 
ance for lump sum payment, it was re- 
duced to Rs. 9,600/-, The Tribunal award- 
ed Rs. 6,000/- as general damages and 
Rs. 200/- as special damages for treat- 
ment and medical expenses.. From out 
of this. amount, however, the - Tribunal 
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deducted Rs, 7,000/- which was received 
by the petitioner from the employer, the 
ESSO Company, and in that view the 
Tribunal awarded Rs. 8,800/- together 
with interest thereon at 6 -per cent per 
annum from. the date of the award 
till . the date of payment with costs 
to the petitioner by its order and 
award dated 30-1-1976. The appeal and 
cross objections are directed against the 
said award. 


6. The learned counsel for the appel- 
lant vehemently urged that the Tribu- 
nal was not justified in holding that the 
“accident was the result of rash and ne- 
gligent conduct on the part of the driver 
. of the K.S.R.T.C, bus, According to him, 
_ the general damages awarded were un- 

duly high, As against this, the learned 
counsel appearing for the cross-objector, 
submitted that the Tribunal erred in de~ 
ducting Rs, 7,000/- from out of the 
damages awarded, He further submit- 
. ted that the Tribunal was not correct in 
fixing the loss of income of the injured- 
claimant at Rs, 100/- per month, 

7. The points therefore that arise for 
our consideration in this proceeding are: 

(1) Whether the Tribunal is justified 
in holding that the accident in question 
was the result of rash and negligent 
driving of the K.S.R.T.C, bus? ` 


(2) Whether the Tribunal erred in fix- 
ing the monthly income of the peti- 
-tioner at Rs, 100/- and in awarding pe- 
cuniary loss on that basis? 


: (3) Whether the” “Tribunal was justified 

in deducting Rs, 7000/- from. the award 
made in favour of the injured-claimant? 

(4) Whether the general damages 
awarded at Rs, 6,000/- are just and pro~ 
per? ` 

8. Is is the case of the claimant that 
he was driving the tanker from Gadag 
on his left side with moderate speed, 
When he was about 5 miles away from 
Hubli the K.S.R.T.C, bus driven by. its 
driver in a rash and negligent manner, 
according to the petitioner, came on the 
' offside of the road and hit the front 
right side of the tanker as a result - of 
whith the driver-petitioner sustained 
several injuries. In support of his case, 
petitioner has given his own: evidence 
and in addition he has examined one 
witness who was travelling in the tanker 
itself. Both of them have given their 
evidence in support of the petition aver- 
ments, As rightly pointed ott by the 
Tribunal there’. is nothing elicited in 
their cross-examination to-detract from 
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the probative value of the evidence, As 
against this, the contesting respondent 
did not examine the driver of the 
K.S.R.T.C, bus. He examined one wit- 
ness as D.W. l1—a. mechanic—whose evi- 
dence is rightly disbelieved by the Tri- 
bunal. It was submitted to us by Sri 
H.-F. M. Reddy, learned counsel appear- 
ing for the original claimant, that the 
driver of the K.S.R.T.C. bus was con- 
victed for rash and negligent driving in 
the Criminal Court and .further that the. 
order of conviction was confirmed by 
the Appellate Court. In the circumstan+ 
ces, the learned counsel appearing fot 
K.S.R.T.C. was unable to point out how 
the finding of the Tribunal that the ac- 
cident was the result of rash and negli« 
gent driving of the K.S.R.T.C. bus was 
not justified. The. oral evidence of P.Ws, 
1 and 3 is corroborated by the circums 
stantial evidence, The K.S.R.T.C. bus 
had actually gone into the field and 
stood, That shows that the driver of the 
K.S.R.T.C. bus was unable to control the 
bus because of its speed. The learned 
counsel appearing for the petitioner, 
however, invited our attention to the 
es Exhibits P-5 to P-8 taken by 

. W, 2. These photos would not be of- 
a assistance in deciding the issue as 
these photos were taken after th2 acci~ 
dent when the K.S.R.T.C, bus was found 
in the field, 


9. Therefore, we find no good ground 
to interfere with the finding of the .Tri- 
bunal that the accident was the result of 
the rash and negligent driving of the 
K.S.R.T.C.° bus. 


10. Next, we would advert to the 
quantum of general damages awarded in 
this case, It is in the evidence of P. W. 4 
Dr, Srinivasa Bidi that as a result of 
the accident the claimant suffered the 
following injuries :— ` 

1, Lacerated wound: 3” x2” scalp deep 
over right frontal ara. Bleedirg was 
seen. The wound was T sha aped, 

2. Lacerated wound 1” x 1/2” s 
over right, temporal region, 

3, Lacerated wound 1/4th” x 1/3” on 
the medial end of left - , upper eyelid. 
Bleeding was seen. ae 

4. Split lacerated . “wound 1” x 1/2”. 
bone -deep 1” above the wound No, 1. 


5. Abrasion dorsum: of left index pros 
ximal phalanx 1/4” in: diameter, 
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kin deep 


6. Abrasions four in numbers over- 
chin 1/2” to 1/4” to ak 
"7, Abrasion 1/8” over 


` diameter : 
dorsum of left band ! E 


! 
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8: Lacerated wound 1”.x1”, over. late« 
ral, epicondyle of right humerus. Bleed- 
ing was. seen. 

9. Lacerated wound v x1”, 1” antero 
inferior to injury No, 8, 

10. Lacerated wound 14” x1”, 
low to injury No. 8. 

11. Lacerated’ wound over. postero late- 
on aspect of right upper arm at its mid- 

le, 

12, Lacerated wound 1} x1”, 1 antes 
rior injury No, 11. 

13, Abrasion 3” x2” over lateral as- 
pect of right upper arm in its upper 
1/3rd, 

14, Abrasion 3” x 3” anterior aspect of 
right shoulder, 


15, Abrasion 3” x 1/2” over lateral as- 
‘pect of right shoulder. . 

16, Abrasion 1/2”x 1/4” over middle 
and lower part of right half of mandi= 
ble. 

17, Abrasion 1/2” x 1/2” over lower as= 
pect of right knee. 

18, Abrasion 4”x'5” over posterior as- 
Te of right upper arm on its lower 
1/3rd. 


1!” be- 


19. Clinically, fracture was doubtful, 
of right radius at its upper 1/3rd. 


20, Abrasion 4” x2” over lateral as- 
pect of right thigh. 

21, No evidence of fracture of the ribs 
clinically except right 5th and 6th ribs, 
whose fractures were clinically doubtful. 
The doctor has stated that injuries, 3, 9, 
10, 19 and 21 are grievous and the rest 
are simple in nature, He has further 
stated that injury No. 3 has the effect 
of cornial ulcer and the injured has de~ 
veloped traumatic contract, In other 
words, there is deprivation of sight in 


the left eye, He has also suffered frac 
ture of the right arm, These are not 
challenged, . 


10A. The petitioner has deposed in 
his evidence that he has lost the left 
eye sight and his right arm has became 
inefficient, General damages are to be 
awarded for these injuries, in addition 
to pain and suffering. Having these in 
mind, the Tribunal has awarded 
Rs. 6,000/- as general damages, It is 
true that in the case of the loss of one 
eye the High Court of Madras in the 
ease of Madras Motor and General in- 
surance Co, Ltd. v. G, Murthi (1975 Acc 
CJ 291): 
ed general ‘damages of Rs. 3,000/-, In 
the instant case, in addition to the loss 
of left eye the injured suffered several 
other injuries including the fracture in 
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(AIR 1975 Mad 21) has award~ . 
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the right arm. In the case. of Smt 
Dalip Kaur v, Vanguard Insurance Co. 
Ltd., (1975 Ace CJ 90) the High Court of 
Delhi awarded damages of Rs, 3,900/- in 
the case of a house-wife who suffered a 
fracture of the left arm. In the instant 
case, the injured has suffered the frac~ 
ture of the right arm, In addition there 
are other injuries suffered by the peti- 
tioner, Thus, having regard to these in- 
juries and the pain and suffering of the 
victim due to the accident we hold that 
general damages awarded at Rs, 6,000/+ 
are quite reasonable and proper, We 
confirm the same. 


“11. We would next advert to the 
damages awarded towards pecuniary loss 
incurred by the petitioner, as a result 
of the accident. He has lost the left 
eye, He has suffered infirmity in the 
Tight arm, Having regard to these, the 
Tribunal has generally taken his loss of 
earning capacity at 40%. This cannot be 
disputed and is not disputed before us, 


12. The next point that arises for 
consideration is the earning of the pe- 
titioner at the time of accident. The pe- 
titioner has stated in his evidence that 
he was working as a driver under ESSO 
Company and that he was earning more 
than Rs. 300/- per month, The Manager 
of the ESSO Company at Hubli is exa- 
mined as P, W, 2, He has stated in his 
evidence thus : 


“On 25-3-1972, P. W, 1 Khajahussain 
was in the service of the ESSO Company 
at Hubli: He was working’ as a heavy 
vehicle driver. P, W. 1 Khajahussain was 
employed as a casual driver on the daily 
wages of Rs. 12.50,” 


Relying on this, the learned counsel 


Submitted that the monthly income of 


the petitioner calculated at Rs. 100/~ by. 
the Tribunal is grossly inadequate, On 
the other hand, the learned counsel for 
the original respondent No, 1 pointed 
out that the petitioner was engaged as 
a casual driver under the ESSO Com- 
pany and that he was not in the regu- 
lar service of the Company, Even mak~ 
ing concession for that it becomes mani- 
fest that the income taken at Rupees 
100/- by the Tribunal is very low. Hav- 
ing regard to the fact that the petitioner 
was a casual driver and having regard 
to the fact that he might be doing some 
other work suited to his capacity when 
not employed under ESSO, it would be 
just and reasonable to fix the monthly 
income of the petitioner at Rs. 200/- 
and we accordingly fix it at that rate in 
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ania of the finding of the Tribu- 
nal. 

13. The age of the claimant at the 
time of accident is taken by the Tribu- 
nal as 35 years, There is no clinching 

. evidence on this point though the learn- 
ed counsel for the petitioner tried to 
press into service that the age of the 
driver at the time of accident was only 
30 years, In the petition his age is men- 
tioned as 30 years; before the doctor he 
has mantioned the age as 29 years and 
while giving evidence, the age is men- 
tioned as 28 years, That being so, it is 
obvious that the petitioner himself was 
not sure about his age, The best evi- 
dence on the point should have been the 
birth extract or the school leaving cer- 
tificate, They are nct“produced by him. 
In the absence of any clinching evidence 
we are not inclined to interfere with the 
finding of the Tribunal that he was 35 
years of age at the time of the accident, 
The Tribunal has taken the life expect- 

‘Jancy at 60- years and has calculated 
the income on that basis, But, it is 

_fobvious that even if the petitioner was 
working as driver in the ESSO Company 
he would retire in all probability at 55 
years of age. Hence, we are inclined to 
take the working age of me petitioner 
up to 55 years, 


14. We have held above that the loss 

of earning capacity is at 40%. That be- 
ing so, the monthly average loss to the 
petitioner as a result of the accident 
would be Rs, 80/- per month, The an- 
nual joss would. be Rs, 980/-. Multiply- 
ing this by 20 years — the difference 
betwe2n 35 and 55 — we get the lump 
sum cf Rs. 19,200/-. We have to tax it 
down for the fact that a lump sum pay- 
ment is made and also for uncertain- 
ties of life; reducing it by 20% we get 
the figure ‘of Rs, 15,360/-. That in our 
opinion represents the proper compen- 
sation. for pecuniary loss, We fix it ac- 
cordingly modifying the quantum of 
damages awarded by the Tribunal. 

15. The next point that arises for our 
consideration is whether the Tribunal 
was justified in deducting Rs. 7000/- 
which the petitioner received ex gratia 
from his employer — the ESSO Com- 


pany. On compassionate grounds P, W.. 


% in the cross-examination has stated 
that the ESSO Company has paid him 
Rs, 7,000/- as: he was unable to continue 
as a driver of the Company. The learn- 
ed counsel for the appellant (respondent 
No, 1) relying on the decision Gobald 
Motor Service Ltd. v, R. M. K, ` Velu- 
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swami (AIR 1962 SC 1) submitted that 
any amount that the injured received 
from any source should be given deduc- 
tion to while awarding compensation, In 
the case under reference, the Supreme 
Court has no doubt observed that while 


‘ awarding compensation in the case of 


death, any amount received from any 
source as a result of death should he 
given deduction, But the case of an 
injured is entirely on a differert foot- 
ing, In the instant case, the Company 
has given Rs. 7000/- to the ex-employee 

— the petitioner — on compassionata 
katode ex gratia and as rightly point- 
ed out by the learned counsel for the 
petitioner such amounts paid by the 
Company cannot be given deduction, to 
favour the wrong-doer, In support of 
the proposition made by him he relied 
upon a decision of the Madras High 
Court in the case of. A, P, Dorairaj v. 
State of Madras (1974 Acc Cy 174) 1 
(AIR 1974 Mad 252), In that, it is observ- 
ed that where the injured receives pay- 
ments or other benefits gratuitously 
which might be equal to his wages, such 
payments are not to be taken into con- 
sideration in assessing the liability of 
the wrong-doer to recompense the in- 
jured regarding loss of wages, That is 
also the observation made in the case of 
Cunningham v. Harrison (1974 Acc CJ 
218) by the Court of Appeal, Englend. 
Therein it is observed in para 9 (b) that 
any ex gratia payment received by the 
injured cannot be deducted frcm the 
compensation due from the wrong-doer. 
We affirm the proposition with a rider 
that the position would be different if 
the claimant received the amount from 
the. employer as of right. 


16- That being so, we hold that the 
Tribunal was not justified in deduciing 
Rs, 7000/- from out of the compensation 
amount due from the wrong-doer, ° Such 
ex gratia payments given on compas- 
sionate grounds to the petitioner would 
not enure to the benefit of the wrong- 
doer and we hold that the Tribunal 
erred in making such. deduction, 


17. The special damages of Rs, 200/~ 
awarded towards medical ora wera 
not challenged before us, 


18- In the result,| therefore, the ap- 
peal is dismissed and’ the cross-objec« 
tions are partly allowed. The petitioner 
claimant is awarded Rs, 21,860/- as _ 
damages from the original respondent—. 
K.S.R:T.C. — along with interest there- 
on at 6 per cent per annum from the 
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date of award till payment and also 
costs of the proceedings throughout. The 
respondent-appellant shall bear his ewn 

costs, l 
Appeal dismissed; cross-object.on 
partly allow2d. 
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G. P. Reddy, Petitioner v, State of 
Karnataka and another, Respondents, 


Writ Petn, No, 12255 of 1978, D}- 
28-11-1978. 
(A) Karnataka Municipalities Act [22 


of 1964), S. 327 (2) — Chief Officer of 
Municipality — Transfer of — Power as 
to of Govt., if curtailed by sub-sec, (2). 


Sub-sec, (2). of S. 327 nowhere cur« 
tails or restricts the power of the Gov- 
ernment to transfer the Chief Officer of 
Municipality or the members of the Kar- 
nataka Municipal Administrative Service, 
All that it directs is that when the cm- 
cerned Municipal Council by a major-ty 
of not less than three-fourths of tha 
total number of the councillors has pa3s- 
ed a resolution and requests either the 
Commissioner or the Government, it is 
bound to transfer the Chief Officer from 
that Municipal Council, As to which 


other places such officer should be trans< 


ferred is a matter entirely left to the 
Commissioner or the Government to ce= 
cide, The reason for providing for such 
a transfer is not far to seek, When a 
Municipal Council by a majority of rot 
less than three-fourths of the total num- 
ber of councillors passes a resolution 
against any Chief Officer, it is obvious 
it would be impossible for him to work 
in that Municipality, A Chief Officer 
being the Chief Executive Officer of a 
Municipality cannot satisfactorily furce- 
tion in a Municipality when the majo- 
rity of the members of that council is 
opposed to his continuance in that Muri- 
cipality, (Para $) 


(B) Karnataka Municipalities Act (22 
of 1964), S. 320 — Power under, of Go7- 
ernment to transfer members of staff of 
municipal council — Scope of. 

Section 320 has nothing to do with tke 
members of the Karnataka Municipal 
Administrative Service who are servants 
ef the Government, The power confer- 
red by S, 320 on Govt, to transfer men- 
bers of staff of Municipality has refer- 
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ence to the officers and servants borne 
on the establishment of a municipal 
council and cannot be exercised in res- 
pect of officers. who are members of the 
Karnataka Municipal Administrative Ser~ 
vice, (Para 7), 

(C) Constitution of India, Art, 226 — 
Transfer of Govt, Officer — Interference 
by High Court in writ petition, 

As to why and to which place an of< 
ficer of the Govt. should be transferred 
from one place to another is primarily 
a matter for the Government to decide 
Any hardship that may be caused in 
making transfer to its officers is a mat- 
ter exclusively for the Government to 
decide, In a petition under Art, 226 it 
is not open to the High Court to exa- 
mine the grievance of an official as if 
it is an appeal and redress his grievance 
even though his grievance may be justi~ 
fied, i (Para 9). 


Anno : AIR Comm, Const, of India 
(2nd Edn.), Art, 226, N, 2. 

H, Subramanya Jois for Petitioner; 
V. C. Brahmarayappa, Govt, Pleader (for 
No, 1) and B. K, Ramachandra Rao, (for 
No, 2). for Respondents, 


ORDER :— In this writ petition under 
Art, 226 of the Constitution, the petition- 
er has challenged the Official Memoran~ 
dum No, HUD 619 MLR 78 dated 2nd 
Nov., 1978 issued by the Government of 
Karnataka transferring him as Manager, 
City Municipal Council, Bellary, (Exhi- 
bit D), 

2 As a member of the Karnataka 
Municipal Administrative Service, the 
petitioner was working as an Octroi 
Superintendent, City Municipal Council, 
Raichur, In Offcial Memorandum 
No, HUD 619 MLR 78 dated 16-9-1978 
(Exhbit B), the Government transferred 
and posted the petitioner as Chief Offi- 
cer, Town Municipal Council, Harihar, 
in the place of respondent No, 2, By 
the same order, the Government trans- 
ferred respondent No. 2 who was then 
working as Chief Officer, Town Muni- 
cipal Council, Harihar, as Office 
Manager, City Municipal Council, Bel- 
lary, In pursuance of the order of 
transfer, the petitioner reported for 
duty at Harihar on 28-9-1978 while res- 
pondent No, 2 proceeded on leave with- 
cut handing over charge to the peti- 
tioner and without reporting for duty 
at Bellary, By the impugned order, 
the Govt. ‘has cancelled: the transfer of 
respondent No. 2 from Harihar to Bel- 
lary and has reposted him to Harihar 
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and has transferred the petitioner from 
Harihar: to Bellary, 


3. The principal case of the petis- 


Sioner is that the Harihar Town Mun- 
aipal Council has not passed a resolution 
3y a majority of not less than 3/4th of 
zhe total number of Councillors as re= 
quired by sub-sec, (2) of S, 327 of the 
Xarnataka Municipalities Act, 1964 
iKarnataka Act 22/64) (hereinafter re~ 
ferred to as ‘the Act’) requesting for 
his transfer from that Municipality and 
therefore the Government had no au- 
thority to transfer him from Harihar 
to Bellary. The petitioner has also 
urged that his transfer by Government 
in about a month’s time particularly 
when he had obeyed its order is un- 
justified. In his return,’ respondent 
No, 2 has justified the order of the 
Government. Among others, respon- 
dent No, 2 has pleaded that the Govern- 
ment has cancelled his transfer on a 
representation made by the President 
of the Town Municipal Council to re- 
tain him at Harihar as per his letter 
dated 21-9-1978, a copy of which is pro- 
duced as Exhibit R1. As the principal 
question raised by the petitioner was 
one of power of the Government, I 
told the learned Government Pleader 
that a return by respondent No. 1 was 


‘not necessary and the case may be 
argued with reference to the records 
and the provisions of the Act. Accord- 


ingly, Shri V, C, Brahmarayappa, learn- 
ed High Court Government 
has produced for’ my perusal the origi- 
nal Secretariat File No, HUD 619 MLR 
78 and has argued the case, From the 
papers produced by the learned High 
Court Government | Pleader, I do not. 
find the original representation if 
any stated to have been made by the 
President of the Harihar Town Muni- 
cipal Council, On the transfer of res- 
pondent No, 2, probably sensing that he 
was trying for cancellation of that 
order, some telegrams were sent to the 
Government requesting it not to cancel 
his transfer, In the telegrams various 
allegations have been made against res- 
pondent No. 2 which in the very nature 
of things cannot be examined by mein 
this writ petition, On 3-10-1978, the 
petitioner also had sent a telegram to 
the Government stating that he: had 
assumed charge at Harihar and that 
respondent No. 2 had not handed over 
charge to him; On an examination of 
these telegrams, a note was put up on 


4-10-1978 seeking orders on the evasive 
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tactics of respondent No. 2 and his re- 
fusal to hand over-charge. On that note, 
one Shri V, S. Kadam, Under-Sezretary 
fo Government, noted as under and 
marked it to the Commissioner :— 
“23) P, S. to M.M.A. telephones tome 
today that the Minister desires to see’ 
this file, ; 
Sd/- V. S. Xadam, 
4-10-78 
Commissioner 
M.M.D.” 


On 5-10-1978, the Commissioner marked 
the file to the Minister for Municipal 
Administration Department. On 28-10- 
1978, the Minister for Municipal Admin- 
istration minuted as under :— 

“25) Shri Padhate may be retained in 
Harihar and Shri G, P.. Reddy may be 
posted to Bellary, Modified orders may 
be issued, l 

Sd/- H. C, Srikantaiah,. 28/10 
Minister for Municipal 
Administration.” 
In pursuance of the above minute of the 
Minister for Municipal Administration, 
the impugned Official Memorandum has 
been issued on 3-11-1978, 


4. Shri H. Subramanya Jois, learned 
counsel for the petitioner, strenuously 
contended that in- the absence of a re- 
solution passed by the Harihar Town 
Municipal Council under sub-sec, (2) of 
S. 327 of the Act, the Government has 
no power to transfer the petitioner from 
Harihar. Shri V, C, Brahmarayappa, 
learned High Court. Government Pleader, 
appearing for respondent No, 1 refuted 
the contention of Shri Subramarya Jois 
and urged that Government as the mas« 
ter had the power to transfer its ser- 
vants and that power is not cantrolled 
by sub-sec, (2) of S. 327 of the Act. Shri 
Brahmarayappa also urged that under 
S. 320 of the Act, the Government had 
the power to transfer the petitioner. 
Shri R. Gopal, learned counsel for res- 
pondent No, 2, adopted the arguments of 
Shri Brahmarayappa, 


5. Shri Subramanya Jois did not dis« 
pute that the petitioner. is a member of 
the Karnataka Municipal Administrative 
Service. Sub-sec. (1) of S, 365 of tha 
Act empowers the Government to fill up 
certain specified posts in Munizipalities 
by members of the Karnataka Municipal 
Administrative Service by making di- 
rect appointment to those . posts, Sub- 


` sec. (2) of S. 365 empowers the Governs 


ment to specify the persons holding 
those posts that may be filled up by di- 
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rect appointment under sub-sec. (1) ta 
become officers of the Government ol 
members of the Karnataka Municipal 
Administrative Service from the appoint- 
ment date. In exercise of the powers 
conferred by Cl, (a) of the sub-sec. (2) 
of S. 365, the Government has issued 
Notification on 8-5-1978 inter alia stat- 
ing that the petitioner had become an 
officer of the Karnataka Government or 
a member of. the Karnataka Municipal 
Administrative Service from 28-7-1976 
(vide Exhibit A). By virtue of this Noti- 


fication and S. 365, the petitioner has 
undoubtedly become an officer of the 
Karnataka Government, whatever may 


be the position he held prior - to. the 
Notification dated 8-5-1978 and whoever 
was his appointing authority and the 
Municipality that had appointed him, As 
long as the Government is the master of 
the petitioner, its power to transfer him 
cannot be denied to it both on principle 
and authority, In my _ opinion, .Shri 
Brahmarayappa is right in his submis- 
sion that the Government as master had 
the power to transfer the petitioner and 
that power is not curtailed as conten- 
ded by Shri Subramanya Jois. 


6. Let me now examine whether sub- 
sec, (2) of S, 327 of the Act curtails the 
power of the Government or places any 
restriction on the power of the Govern- 
ment to transfer the members of the 
Karnataka Municipal 
Service as contended by Shri Subra- 
manya Jois. In order to answer this 
question, it is useful to read S. 327 of 
the Act and the same reads thus:— 


"327. Appointment of Chief Officer:— 


(1) Every municipal council shall have 
a Chief Officer who shall be appointed 
by the Commissioner from among’ the 
persons in’ the cadre of Chief Officers 
of the Mysore Municipal Administra- 
tive Service, 

(2) A Chief Officer of a Municipality 
shall be transferable from that office 
by a resolution of the municipal coun- 
cil at a general meeting, passed by a 


majority of not less than three-fourths ` 


of the total number of councillors. 

‘(3) The municipal council may re- 
commend disciplinary action being 
taken against a Chief Officer for abuse 
of powers, misconduct or neglect of 
duty. 

(4) When a Chief Officer 
been appointed, all other 
servants employed by the 
council shall, save such as are expected 
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shall have 
officers and 


Administrative | 


municipal - 
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by order of the Government from time 
to time be subordinate to him:” . 


Section 327 occurs under the Chap. XIV 
of the Act and the heading of the Chap- 
ter reads as ‘Appointment and Powers 
of Municipal ` Commissioner or Chief 
Officer and other Municipal Offcers’. 
Sub-sec. (1) of S. 327 of the Act directs 
that every municipal council shall have 
a Chief Officer appointed by the Com- 
missioner from among the persons in 
the cadre of Chief Officers of the Kar- 
nataka Municipal Administrative Service, 
A plain reading of sub-sec. (2) of S. 327 
shows that a Chief Officer of any Muni- 
cipality shall be transferred from that 
office if a resolution is passed by the 
concerned municipal council at a gene- 
ral meeting by a majority of not less 
than three-fourths of the total number 
of the councillors, Sub-sec, (2) of Sec- 
tion 327 nowhere curtails or restricts 
the power of the Government to trans- 
fer the members of the Karnataka Muni- 
cipal Administrative Service, All that 
it directs is that when the concerned 
Municipal Council by a majority of not 
less than three-fourths of the total num- 
ber of .the councillors has passed a re- 
solution and requests either the Com- 
missioner or the Government, it is bound 
to transfer him from that Municipal 
Council, As to which other places such 
officer should be transferred is a matter 
entirely left to the Commissioner or the 
Government to decide. The reason for 
providing for such a transfer is not far 
to seek, When a Municipal Council by 
a majority of not less than three-fourths 
of the total number of councillors passes 
a resolution against any Chief Officer, it 
is obvious it would be impossible for 
him to work in that Municipality. A 
Chief Officer being the Chief Executive 
Officer of a Municipality cannot satisfac~ 
torily function in a Municipality when 
the majority of the members of that 
council is opposed to his continuance in 
that Municipality. I am therefore of 
the opinion that: the construction sug- 
gested by Shri Subramanya Jois is 
plainly opposed to the language, scheme 
and object of S. 327 of the Act and re- 
ject the same. In this view, it is not 
really necessary to examine the alterna- 
tive contention urged by Shri Brahmara- 
yappa; based on S. 320 of the Act. But 
as my order is subject to appeal, I pro- 
pose to notice his contention and briefly 
record my finding thereon. 


7. Shri Brahmarayappa maintained 
that under S. 320 of the Act, Govern- 
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ment can transfer any and every officer 
or servant of any Town Municipal Coun- 
cil to any other Town Municipal Coun- 
cil, whether he is borne on the Karna- 
taka Municipal Administrative Service 
‘or is borne on the establishment of a 
Municipal Council. In order to examine 
this contention, it is necessary to read 
Sec, 320 of the Act and the same -réads 
thus :— 


* “320. Powers to transfer -officers :— 


(1) Notwithstanding anything contain- 
ed in this Act, the Government shall 
have power to transfer any officer or 
servant of a municipal council to the 
service of any other municipal council 
or of any other local authority or of 
any Government Department, 


(2) The Government shall have power 
to issue such general or special direc- 


tions as it thinks necessary for the pur- - 


pose cf giving due effect to transfers 
made under sub-sec, (1) and such direc- 
tions shall be complied with by the 
municipal council and any municipal au- 
_thority concerned. 


Section 320 of the Act . occurs under 
Chap, XII ‘Control’—certain contro] be- 
ing conferred on the State Government 
and certain other subordinate offices of 
the Government over the Municipalities 
governed by the Act, Sec, 320 in ex- 
press terms confers power on the Gov- 
ernment to transfer any officer or ser- 
` vant of a Municipal Council to the ser- 
vice cf any other Municipal Council or 
“ of any other local authority or of any 
‘]Government Department, Sec, 320 has 
jnothing to do with the members of the 

arnataka Municipal Administrative Ser- 
vice who are servants of the Govt. In my: 
opinion, the power conferred by S. 320 
has reference to the officers and ser- 
vants borne on the establishment of a 
municipal council and cannot be’ exer- 
cised in respect of officers who are mem- 
bers of the Karnataka Municipal Admin- 
istrative Service, I therefore reject 
this contention of Shri Brahmarayappa. 


8. Shri Subramanya Jois next con- 
tended that there was no justification 
` for the Government to transfer the pe- 
titioner from Harihar to Bellary. Ela- 
borating his ` contention, Shri Subra- 
manya Jois pointed out that the peti- 
tioner reported for duty at Harihar only 
about a month ago and had admitted 
his children to the educational institu- 
tions functioning in Harihar and his 
transfer in about a month’s time parti- 
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cularly when he had obeyed the earlier 
order of. transfer and that respondent 
No, 2 had defied the same, was wholly 
unjustified. t 


9. As to why and to which place an 
officer should be ‘transferred from one 
place to another is primarily a matter 
for the. Government to decide, Any 
hardship that may be caused in making 
transfer to its officers is a. matter ex- 
clusively for the Government to decide. 
In a petition under Art, 226 of the Con- 
stitution, it is not open to this Court to 
examine the grievance of an official as 
if it is an appeal and redress his griev- 
ance even though his grievance may be 
justified, In this view, I do not pro- 
pose to examine the grievance of the 
petitioner and come to a different con-- 
clusion ‘on the necessity or otherwise to 
transfer the petitioner from Harihar to 
Bellary, But while upholding the order 


~of the Government, I cannot help ob- 


serving that the grievance of the peti- 
tioner that he has .obeyed a lawful. 
order of transfer while respondent No. 
2 did not do so, for which he has been 
rewarded with an immediate transfer, 
while respondent No, 2 has been re- 
warded with retention at the original 
place of his office, cannot be ckaracte- 
rised as imaginary and wholly unjusti- 
fied, One can easily understand the 
feelings of the petitioner against the 


‘impugned order of transfer, As to whe- 


ther there is any truth in all these mat~ 
ters is a matter primarily for the Gov- 
ernment to examine, decide and do jus- 
tice to the petitioner, if justice is due to 
him without in any way being influenc- 
ed by the earlier order of transier and 
the decision of this Court. In my opin- 
ion, this is a fit case in which Govern- 
ment should have a second look into the 
whole matter and do justice to the peti- 
tioner on a fair and objective examina- 
tion of all the circumstances, I fervent- 
ly hope that the Government will do 
justice to the petitioner if it is due to 
him notwithstanding the dismissal of 
his writ petition by this Court, In order 
to enable the Government to examine 
the matter, I direct the office to com- 
municate a copy of this order to the 
Commissioner and Secretary to Govern- 
ment, Municipal Administration Departe 
ment, within 3 days from this day, 


10. In the light of my above discus- 
sion, I‘ hold that the rule is liable to be 
, discharged. : 

11. Rule discharged, 


a 


1979 


12. In the circumstances of the case, 
I direct the parties to bear their own 
costs, 
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Rule discharged. 
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N. VENKATACHALA, J. 


B, Nagaraj and another, Petitioners v. 
State of Karnataka and others, Respon- 
dents. 


Writ Petn, No, 6049 of 1976, D/- 8-11- 
1978.* 


Karnataka Land Reforms Act {10 of 
1962), S. 45, Form No, T — Condonation 
of delay in filing application in Form 
No, 7 for grant of occupancy right — 
Proper procedure, (Limitation Act (1563), 
S. 5). 


Where application in Form No. 7 is 
received beyond time prescribed for fil- 
ing it with an application for condena- 
tion of delay and when such application 
is considered by the Tribunal for ren- 
dering an order thereon, the principles 
of natural justice of fair hearing re- 
quire that the party to be adversely af- 
fected by reason of the order to be 
made by the Tribunal, has to be neces- 
sarily heard before such order is made. 
A mere mention by the Tribunal in the 
final order that it has condoned the de- 
lay is of no avail, What is required is 
not ex post facto decision on the ques- 
tion of delay but a decision which had 
to precede the commencement of the 
proceedings in Form 7 application, 

(Para 4) 


~ Anno: AIR Comm, Lim. Act (5th Edi- 
tion), S. 5, N. 5AC. 

Cases Referred : Chronological Paras 
AIR 1978 Kant 51 1 


B. V. Balaji, for Petitioners; K, P. 
Ashok Kumar, Govt. Pleader (for Nos. 1 
to 3) and B. M, Krishna Bhat (for No. 
4), for Respondents. 


ORDER :— In this writ petition, the 
writ petitioners have questioned the 
proceedings of the Land Tribunal, Tum- 
kur Taluk, culminating in its order D/- 
6-7-1976 (Vide Exhibit ‘A’), emanated 
from the application in Form Nao. 7 
made by respondent No, 4 pursuant to 
the provisions of the Land Reforms Act, 


*(To quash order of Land Tribunal, 
Tumkur, D/- 6-7-1976). 
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1961 (to. be. referred to as the ‘Act’) 
seeking registration occupancy in res- 
pect of lands comprised in Sy. Nos, 126 


and 130/1 of Holkal village, Gulur hobli, 


Tumkur Taluk, It has to be mentioned 
at the outset that respondent 4 when 
made the application in Form No, 7 be- 
fore the Land Tribunal, he also filed an 
application supported by an affidavit, 
seeking condonation of delay in filing 
the application in Form No, 7, The Land 
Tribunal, having held the enquiry on 
the basis of Form No. 7, has made the 
order dated 6-7-76 which order is im- 
pugned in this writ petition by the writ 
petitioners, the first of whom was ar- 
rayed as a landlord by respondent No. 4 
in Form No, 7 itself, Though in the 
writ petition several grounds were taken 
up by the writ petitioners in support of 
the claim for quashing the impugned 
order, the learned counsel for the peti- 
tioners has confined himself to the 
ground that the entire proceedings of 
the Land Tribunal, starting from issue 
of notice in Form No, 9 under the Act 
to petitioner No, 1 are without jurisdic- 
tion for they have taken place on the 
basis of time-barred application. In sup- 
port of the ground so urged, reliance is 
placed by the learned counsel for the 
petitioners on the decision of Venkat- 
appa v. L. N. Dattari (AIR 1978 Kant 
51) rendered by a Division Bench of this 
Court. The observations in the said 
judgment to which my attention is in- 
vited reads thus (at p. 53): 


‘In our judgment, the notice issued 
by the Tribunal in Form No, 9 was one 
without jurisdiction as the application of 
the applicant made beyond the time 
allowed by law and he had not shown 
any cause for condonation of delay. The 
commencement of the proceedings for 
grant of occupancy right was, therefore. 
clearly illegal and without jurisdiction. 
The learned single Judge could have 
quashed the entire proceedings com- 
mencing with the issue of notice in 
Form No. 9 including the order of the 
Tribunal and it is unnecessary to go in- 
to the other grounds urged in the writ 
petition.” 


2. The learned counsel for the peti- 
tioners elaborating his contention, sub- 
mitted that in the instant case, though 
Form 7 application filed by respondent 
No. 4 before the Land Tribunal was ac- 
companied by application for condona- 
tion of delay, the Tribunal had proceed- 
ed to enquiry into application filed in 
Form 7 without, at the first instance, 


"68 Kant, 


considering the application for condona- 
tion of delay in filing the application in 
Form 7 and admitting it, According to 
the -learned counsel, the procedure that 
ought to have been adapted by the Tri- 
bunal in the matter of considering the 
application for condonation of delay, 


should have been similar to the proce- . 


dure which has been adopted by Civil 
Courts or other ‘Tribunals -when they 
consider applications for condoning the 
delay in filing the appeals. As such, ac- 
cording to him, it. was also necessary for 
the Tribunal to hear the opponent or 
respondent as the case may be, who was 
interested, in opposing the application 
for condonation of .delay before dispos- 
ing of such application for condonation 
of delay on merits, In the instant case, 
he stated that when admittedly -such 
procedure is not adopted and when the 
delay in filing the application is not con- 
© doned by the Tribunal, all the proceed- 
ings taken up by the Tribunal on the 
basis of the application in Form No. 7 
are liable to be quashed. i 


3. I am of the view that there is suf- 
ficient force in the contention raised by 
the learned counsel for the petitioners. 
The Division Bench of this Court, in 
the judgment referred to above, has put 
it. beyond doubt that proceeding on. the 
basis of Form 7 application filed under 
the Act, when filed beyond time, cannot 
be commenced unless the delay in filing 
such application is condoned, for accord- 
ing to it the proceedings taken without 
condoning the delay would be without 
jurisdiction. In view of the clear enun- 
ciation made by the Division Bench of 
this Court in the said judgment, the 
contention of the learned counsel for 
respondent No, 4 that in the final order 
made by the Tribunal, it is stated by 
the Tribunal that they have condoned 
the delay, cannot be of any assistance 
to his client. What is required is not ex- 
post facto decision on the question of 
delay but a decision which had to pre- 


cede the commencement of the proceed- 


ings in Form 7 application, As for in- 
stance, if the Tribunal refuses to con- 
done the delay and entertain the Form 7 
application, question of commencing any 
proceedings on the basis of Form 7 ap- 
plication will not arise. i 


4; In the said context, I consider it 
necessary to make it clear that when 
an application for condonation of delay 
is considered by the Tribunal for render- 
ing an order thereon, the principles of 
natural justice of fair hearing require 
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that the party to be adversely affected 
by reason of the order to be made by 
the Tribunal, has to be necessarily heard 
before such order is made, In the instant 
case, when such procedure is not adopt- 
ed, I am inclined to the view that the 
proceedings of the Tribunal in Case No. 
GLRM. 65/75-76 which have taken place 
from. the stage of issue of notice in Form 
9 are clearly illegal and without juris- 


diction, Hence, the proceedings com- 
mencing from the stage of issue 
of notice in Form 9 are qua- 


shed by making the rule issued abso- ` 
lute. It will be now open to the Tribu- 
nal to hear the contesting parties, at the 
first instance, on the’ question of condo~ 
nation of delay sought for in the appli~ 
cation of respondent No, 4, accompany- 
ing Form 7 application and to take pro- 
ceedings on Form 7 application only in 
the event it condones the delay in filing 
the application in Form 7. The parties 
shall be at liberty to urge all the conten= ` 
tions that are open to them before the 
Tribunal with regard to Form 17 appli- 
cation if it is taken up for consideration 
after condoning the delay in filing it. In 
the circumstances of the case, there will 
be no order as to costs. 

i Rule made absolute. 


AIR -1979 KARNATAKA €8 
G. N. SABHAHIT, J. 


Dodda Thimma Naika, Appellant v, V. 
Lakshmaiah and others, Respondents, 


Second Appeal No. 634 of 1972, 
20-9-1978.* aA 


(A) Limitation Act (9 of 1908), Arti- 
cles 44 and 144 — Alienation by mother 
as de facto guardian of Hindu minor — 
Suit’ by minor to set aside alienation — 
Art, 44 applies and not Art, 144. AIR 
1955 Trav-Co 197, Dissent, 


Art. 44 speaks of a suit to set aside 


D/- 


_ the alienation by a guardian. It does not 


speak of any suit to set aside the aliena~ 
tion by a ‘natural guardian’. A de facto 
guardian is as much a guardian as a na» 
tural guardian and the powers of a de 


` facto guardian ‘also include the power 


to sell the Hindu minor’s property for 
legal necessity, The alienations by a de 
facto guardian: are not void bet. only . 


*(Against judgment and decree of Addl 
Civil J., Bangalore. D/- 31-1-1972.) 
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voidable in the same manner as the ai- 
enations made by a de jure guardian. 
Therefore a suit by a Hindu ward to =t 
aside the alienation by his mother as Je 
facto guardian on the ground that ie 
alienation was not for legal necessty 
would be governed by Art, 44 and rat 
by Art. 144 and would be barred y 
time if brought more than three years 
after the ward attained majority. AR 
1970 Andh Pra 440, Rel. on; AIR 
Trav-Co 197, Dissent. (Para 6) 

Anno: AIR Comm, Lim, Act (5th 1°76 
Edn.), Art, 60 N. 6. 

(B) Civil P. C. ( of 1908), S. 100 — 
Question of fact — Alienation by minc’s 
de facto guardian — Whether alienatbn 
was for legal necessity is purely question 
of fact, ; g i 


The question whether the alienation 2y 
a Hindu minor’s mother as de fato 
guardian was for legal necessity is pu'e- 
ly a question of fact and appreciatin 
of evidence, The High Court in seccnd 
appeal is not expected to re-assess -he 
evidence and interfere with. the findng 
even if it is grossly erroneous, AIR 1£76 
SC 163, Rel. on, (Para 7) 
Anno: AIR Comm, C.P.C. (9th Eda.) 
S. 100 N. 45. ° 
Cases Referred: 
AIR 1976 SC 163 
AIR 1970 Andh Pra 440 6 
AIR 1955 Trav-Co 197 6 
AIR 1949 FC 218 6 
AIR 1940 Mad 33 (FB) 6 
(1854-7) 6 Moo Ind App 393 (PC) 6 


' H. K. Shetty, for Appellant; M. R 
Janardhanam, 
to 5. 

JUDGMENT:— This is a plaintiffs s€- 
cond appeal against the judgment znd 
decree dated 31-1-1972 passed by he 
Additional Civil Judge, Bangalore Lis- 
trict in R. A. No. 135 of 1966 on his 
file dismissing the appeal confirming -he 
judgment and decree dated 6-7-166 
passed by the Additional II Munsiff, Fan- 
galore, in O.S, No, 420 of 1962 on his 
file dismissing the suit of the plairtiff 
for setting aside the alienation done by 
his guardian during his minority. 

2. It is the case of the plaintiff tnat 
when he was a minor, the suit property 
was alienated under Ex. D-1 to de&n- 
dants 2 to 5 on 6-11-1952 stating that 
there was pressure and it was necessi-at- 
ed by legal necessity. It is the case of the 
plaintiff that it was a property got by. 
him under a Will Ex. P-1 dated 1:-5- 
1945 from his maternal grandfather and 
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for Respondents Nos 2- 
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that his mother had no right to sell 
that property. He submitted that there 
was absolutely no legal necessity to sell 
the property and defendants 2 to 7 de- 
frauded his parents in getting the sale 
deed executed. So, he prayed for setting 
aside the sale and possession of the pro- 
perty. Defendants resisted the suit, Ac- 
cording to them, the sale was for legal 
necessity. They also stated that the suit 
was barred by Art, 44 of the Limitation 
Act, After hearing the learned counsel 
and on appreciation of evidence, the 
trial Court came to the conclusion that 
the sale was for legal necessity and that 
the suit was barred by time under Arti- 
cle 44 of the Limitation Act and thus, 
dismissed the suit, Aggrieved by the said 
judgment and decree, the plaintiff went 
up in appeal before the learned Civil 
Judge and as stated above, the learned 
Civil Judge by his judgment and decree 
dated 31-1-1972 dismissed the appeal 
confirming the judgment and decree 
passed by the learned Munsiff, Aggriev- 
ed by the said judgment and decree, the 
plaintiff has come up in Second Appeal ' 
before this Court. 


3. The learned advocate, appearing 
for the appellant, vehemently contended 
that the suit sale was effected by show- 
ing the mother of the plaintiff as guar- 
dian during his minority; that it was 
not necessary for the plaintiff to sue 
within three years on attaining majo- 
tity to set aside the sale and that it did 
not fall within the scope of Art, 44 of 
the Limitation Act, as it then existed. 
He further contended that the sale was 
void as it was not brought about by. the 
natural guardian — the father, He 
also contended that the sale was effect- 
ed as if the property belonged to de- 
fendants 6 and 7 as also the minor and 
his brother in addition to Chinnamma 
— the grand-mother of the plaintiff. As 
against this, the learned counsel appear~ 
ing for respondents urged strenuously 
to accept the reasoning and the final 
decree of the courts below, 


4. The points that arise for my con 
sideration are: 

(i) Whether the finding of the Courts 
below that the suit is barred by time 
is legal. and proper and 

(ii) Whether the finding of the Courts 
below that the.sale transaction was for 
legal necessity, can be gone into by this 
Court, 

5. I was taken through Ex, D-I—the 
sale deed and the judgments of the 
Courts below. It is nowhere stated in 
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Ex, D-1 that the property sold belonged - 


to all those persoħs shown there as vem- 
dors, They have not disputed that the 
property came to the plaintiff, who was 
minor then, through his grand-father. 
As rightly put by the learned counsel 
for the respondents, by way of abun-~ 
dant caution all’ concerned persons have 
joined as vendors, Hence, there is no 
substance in the contention of the learn 
ed counsel that dll the vendors includ- 
ing defendants 6 and ¥ have sold the 
property as if it is their own and hence, 
the sale is void. 


6.. Adverting to the second contention. 
of the learned counsel, it is true that 


the mother is shown as guardian of the 


minor in the sale deed and the father 
is also one of the vendors shown in th 
sale deed, The learned counsel submitted 
relying on a decision of ‘Travancore< 
Cochin High Court in the case of Thom- 
man Parakkal v. Madhavan Arakapar~ 
ambal (AIR 1955 Trav-Co 197) that when 
the property is sold by a de facto guard- 
_ ian, Art. 44 of the Limitation Act would 
not be attracted, It is true that in that 
decision his Lordship Kumara Pillai, J. 
has held relying on a Madras decision 
that it is Art. 144 that comes into play 
and not Art, 44 when the suit is brought 
for setting aside such a sale, This“ is 
what his Lordship has observed in the 
course of his judgment (at p, 199):— 

` “Hence, the setting aside of the trans< 
action is not a condition precedent to 
the ward recovering the property from 
the alienee. The ward can treat the ali- 
enation as a nullity and simply sue for 


possession of the property. Such a suit ` 


will be governed not by this Article but 
by Art, 142 or Art. 144.” 


With great respect I am not persuad- 
ed by this observation of his Lordship. 
The reason is not far to seek, In the para 
preceding, his Lordship has observed 
quoting other decisions that the sale is 
merely void and not voidable, If that be 
so, his further reasoning that the ward 
can treat the sale as void is apparently 
an error by inadvertance, Hence, I am 
not persuaded by the reasoning of the 
decision. On the other hand, the learned 
counsel appearing for the respondents 
invited my attention to a Division Bench 
decision of the Andhra Pradesh High 
Court in the case of Kasturi Lakshmi- 
Bbayamma v, Sabnivis Venkoba Rao (AIR 
1970 Andh Pra 440). Therein, their Lord- 
ships have discussed this aspect and 
have observed at paras 18 and 19, which 
read: 


-are only voidable in: the 


A.LE. 


“The learned Judge was not unmind- 
ful of the language of Art, 44 which 
provides for the setting aside of aliena- 
tions by guardians, No distinction is 
made in Art, 44 between de facto or law- 
ful guardians, There is no warrant for 
reading the provisions of Art, 44 so as 
to restrict its operation to transfers 
effected only by lawful guardians other 
than de facto ones. The expression used 
by the legislature is ‘guardian’ simpli< 
citer, It admits of no doubt that a de 
facto guardian has competence, in cer- 
tain circumstances to convey the ward's 
estate, Ever since the early decision in 
Hanuman Pershad’s case* Courts have . 
always recognised the validity of aliena~ 
tions made by a de facto guardian. We 
are unable to accept the reasoning of 
the learned Judge in support of his ob- 
servation that a de facto guardian’s sale 
is outside the purview of Article 44. 
Nor are we persuaded that the reliance 
placed by him on the decision in Chen- 
nappa v. Onkarappa, ILR (1940) Mad 358: 
(AIR 1940 Mad 33) (FB) is apposite. 
Cases relating to the power of acknow- 
ledgment of a debt, rest on a different 
basis and do not furnish an acceptable 
analogy, The observations of the Fede- 
ral Court in Sriramulu v. Pundarika< 
kshayya, 1950-1 Mad Ly 586: (AIR 1949 
FC 218) go to show that the reasoning 
of Satyanarayana Rao, J. in his obiter 
dicta, runs counter to the settled pro- 
position as to legal competence of a de 
facto guardian. At pp. 604-605, the Fe- 
deral Court observed: 


_ “The dealings of such a guardian with 
regard to the estate of the infant would, 
in Hindu Law, be not regarded as void 
altogether but would, be voidable only; 
and the same tests would be applied in 
determining the validity of such acts as 
are applied in the case of a ce jure 
guardian, To this extent and this extent 
only, a de facto guardian is to be treat- 
ed as having the same position as a de 
jure guardian in Hindu Law,” 


“19. There is a long and unbroken 
current of authority to sustain the view | 
that the Hindu Law recognises the 
power of a de facto guardian to deal 
with the property of a minor in cases 
of necessity, Courts have repeatedly 
held that alienations by such guardians 
same manner 
as alienations made by a de jure 
guardian.” 


* Reported in assem 6 aoo ‘Ind APP 
393 (PO) 


bhd 
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Thus, when once it is not in dispute 
that the de facto guardian can also sell 
the property of a minor ward for legal 
necessity just as a natura] guardian, it 
is obvious that Art, 44 of the Limitation 













mitation Act speaks of a suit to set aside 
the alienation by a guardian, It dces 
not speak of any suit to set aside the 
alienation by a ‘natural guardian’, A de 


the de facto guardian also include the 
power to sell a minor’s property for 
legal necessity and hence, there is no 
substance in the submission made by the 
earned counsel that Art. 44 of the Li- 
Imitation Act, as it stood then; is not at- 
[acted to set aside the saje brought 
about by a de facto guardian of a minor. 
If that be so, the two Courts below are 
perfectly justified in holding that the 
suit is barred by time as it is brought 
three years after the pianinu attained 
majority. . 


7. Adverting to the other point raised 
before me, namely, that the sale transac- 
tion was not for legal necessity, it may 
at once be stated that it is purely a 
question of fact and appreciation of evi- 
dence, This Court sitting in Second Ap- 
peal is not expected to re-assess the 
evidence on record, The Supreme Court 
in the case of Afsar Shaikh v. Soleman 
Bibi (AIR 1976 SC 163) has observed in 
para 18 of the judgment thus: 


The scope of the powers of 
the High Court to interfere in second 
appeal with judgments and decrees of 
courts below is indicated in Ss, 100, 101 


soosse 


> and 103 of the Code of Civil Procedure.~ 


Broadly, the effect of Ss, 100- and 101, 
read together, is that a second appeai is 
competent only on the ground of an 
error in law or procedure, and not mere~ 
ly on the ground of an error on a ques- 
tion of fact. The High Court has no 
jurisdiction to entertain a second appeal 
on the ‘ground of an erroneous finding 
of fact, however gross or inexcusable the 
error may seem to be.” 

That being so, I am constrained to 
observe that the appeal has no merits 
and is liable to be dismissed and I dis- 
miss the same, On the peculiar facts and 
circumstances of the case, I make no 
order as to costs, 

Appeal dismissed. 
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AIR 1979 KARNATAKA 71 
K. S. PUTTASWAMY, J. 
M/s. T. Khande Rao and Sons and etc., 
Petitioners v, State of Karnataka and 
others, etc., Respondents. 


Writ Petns. Nos. 4174 and 6070 of 1977, 
3692 and 3693 of 1978, D/- 14-9-1978, 


Karnataka Vacant Lands in Urban 
Areas (Prohibition of Alienation) Act 
(36 of 1975), Pre, — Urban Land (Ceiling 
and Regulation} Act (33 of 1976), Pre. — 
Validity of State Act — Repugnancy be- 
tween ‘State Act’ and the ‘Central Act’ 
— State Act is Hable to be struck down. 
(Constitution of India, Arts. 252 and 
254). 


Art, 252 provides for surrender or 
delegation of legislative powers that 
otherwise vests in the State legislatures 
in favour of the Union Parliament, On 
such surrender by two or more States 
and not by any one State only, the Par- 
liament acquires competence to legislate 
for the States that have agreed for legis- 
lation on such subject, It is also open 
for any other State to adopt such legis- 
lation and on such adoption, the conse- 
quences that will ensue will be the same 
as the States that had ‘agreed for that 
legislation, On the surrender of its legis- 
lative power and the Parliament enact- 
ing a law thereto, the State Legislature 
completely and fully looses its power of 
legislation on that subject, Without such 
surrender or delegation the Parliament 
will not be competent to legislate on 


, Such a subject. When once it legislates 


its law alone prevails over an earlier 
law made by a State legislature on such 
a subject and the State Law on the sub- 
ject which is repugnant to the Central 
Law becomes void. AIR 1962 SC 594, 
AIR 1978 Andh Pra 106, Foll, (Para 14) 


Therefore, on the passing of the Urban 
Land (Ceiling and Regulation) Act (1976) 
by the Parliament pursuant to the power 
surrendered to it under Art, 252 and its 
extension thereto to the State of Karna- 
taka, ‘the State Act (36 of 1975) being 
repugnant to.‘the Central Act’ has be- 
come inoperative and void and is there- 
fore liable to be struck down, (Para 18) 


Anno: AIR Comm. Const. of India (2nd 
Edn.), Art. 252 N. 1; Art, 254 N, 5. 
Cases Referred: Chronological Paras 


AIR 1978 Andh Fra 106 8, 15 
AIR 1962 SC 594. 14, 15 
AIR 1959 SC 648 14 


JV/KV/E595/78/LGC - 


72 Kant, 


(1958) W. P. No, 234 of 1957, D/- 20-11- 

1958 (Mys) 14 
AIR 1947 PC 72° 14 

T, S. Ramachandra Rao (in W, P, No. 
4174 of 1977); S. K. Venkataranga Iyen- 
gar (in W. P. No, 6070 of 1977); K. Subba 
Rao (in W. P, Nos. 3692 and 3693 of 
1978), for Petitioners; C. Shivappa, Govt. 
Pleader, for Respondents in all the Petns, 


ORDER:— In these writ petitions, un- 
der Art, 226 of the Constitution of India, 
the petitioners have challenged the con- 
stitutional validity of the Karnataka 
Vacant Lands in Urban Areas (Prohibi- 
tion of Alienation) Act, 1975 (Karnataka 
Act No, 36 of 1975) (hereinafter to be 
referred as ‘the State Act’), for which 
reason I propose to dispose of them by 
a common order. 


2 Admittedly, ‘ the ‘State Act’ has 
placed certain restrictions or prohibi- 
tions on the right of the petitioners to 
dispose of the vacant lands/sites owned 


by them in Cities of Bellary and Shi- 


moga,: for which reason, they have mov- 
ed this Court to strike it down on 
diverse grounds, It is the case of the pe- 
titioners that ‘the State Act’, whatever 
its validity when it was enacted, on the 
coming into force of the Urban Land 
(Ceiling and Regulation) Act, 1976 (Cen- 
tral Act No. 33 of 1976) (hereinafter to 
be referred as ‘the Central Act’) being 
repugnant to that Act, cannot con- 
tinue and even if it can continue, it is 


violative of Arts, 14, 19 and 31 of the- 


Constitution of India. 


3. In a common statement of objec- 
tions, the respondents have justified the 
continuance of ‘the State Act’, The res- 
pondents admit the continuance and the 
applicability of ‘the State Act’, among 
others to the. Cities of Bellary and Shi- 
moga. It is pleaded by the respondents. 
that the State Government had ap- 
‘proached the Central Government to ac- 
cord its previous approval to extend 
‘the Central Act’ to the cities of Davan- 
gere, Gulbarga, Bellary, Bijapur, © Shi- 
moga and Bhadravathi and the same has 
fot sa far been sanctioned by it, and 
to prevent speculative transactions in 
vacant land in those Cities it is neces- 
sary to continue ‘the State Act’, The res- 
pondents deny that 
stands repealed or the same is violative 
of Arts. 14, 19 and 31 of the Constitu- 
tion of India. 

4. With the object of achieving “the 
directive principles enshrined in sub- 
arts, (b) and (c) of Art. 39 of the Con- 
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‘the State Act” 


A. LR. 
stitution of India, the Central and vari- 
ous State Governments, among them one 
such being Karnataka, were -seriously 
contemplating legislation for the impo-. 
sition of ceiling on vacant’ lands in 
urban areas or agglomerations, acqui- 
sition of land in excess of the ceiling 
limit, regulate the construction of build- 
ings on such lands, prevent the concen- 
tration of urban land in the hands of a 
few persons and speculation and profi- > 
teering and bring about an equitable 
distribution of land in urban agglome- 
rations to subserve the common good, 
which objectives, for brevity will be 
preferred to by me hereafter as ‘urban 
ceiling’. Evidently, pending a detailed 
examination and legislation thereto, the 


-Governor of Karnataka with the previ- 


ous instructions of the President on’ 
17-6-1975, promulgated an ordinance 
called the Karnataka Vacant Land in 
Urban Areas (Prohibition of Alienation) 
Ordinance, 1975 (Karnataka Ordinance 
No, 4 of 1975) (hereinafter to be refer- 
red as ‘the Ordinance’), to prevent spe- 
culative alienations before the necessary 
legislation is enacted thereto and the 
preamble to the~ Ordinance expressly 
adverts to this aspect. The Ordinance 
came into force on 17-6-1975, .Sub-sec- 
tion (3) of S. 1 of ‘the Ordinance’ while 
conferring power on the Government to 
extend the Ordinance to any other urban 
area on a date to be specified by it, made 
the Ordinance applicable to the Cities 
of Bangalore, Hubli, Dharwar, Mysore, 
Mangalore, Belgaum, Gulbarga, Bellary, 
Davangere, Bijapur, Shimoga and Bha- 
dravathi, Sub-sec, (b) of Sec, 3 defines 
‘compact block’ as meaning any block 
of vacant land in an urban area, exceed- 
ing one thousand square metres in ex- 
tent whether owned by one person or — 
jointly by more than one person or own- 
ed in contiguous part’ separately by one 
or more members of a family unit and 
whether or not divided by a private 


road, street, land, footway, passage or 
drain, natural or artificial S. 3 (f) de- 
fines an ‘urban area’, S, 3 (g) defines 


‘vacant land’ as land in an urban area, 
agricultural or non-agricultural, other 
than land on which any building has 
been or is being constructed in accord- 
ance with any law regulating such con- 
struction and the land appurtenant to 
such building to the minimum extent 
required under the law or three times 
the plinth area of such building, which-. 
ever is larger. S. 4 of the Ordinance 
which is the key section, prohibits the - 
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alienation of vacant lands by way of 
sale, gift; exchange, usufructuary mort- 
gage, lease or otherwise, or effect a par- 
tition or create a trust of such land 
and declares that any alienation 
or partition effected or Trust created as 
null and void, The other provisions of 
the Ordinance give effect to S. 4 and 
therefore it is not necessary to notice 
their scope and ambit. Before the expiry 
of ‘the Ordinance’ a Bill called the Kar- 
nataka Vacant Land in Urban Areas 
(Prohibition of Alienation) Bill of 1975 
was introduced to replace the Ordinance 
and the statement of Objects and Rea- 
sons accompanying the Bill reads thus:— 


“A Law for fixing ceilings on vacant 
lands in urban areas and socialisation 
ef surplus lands consequent thereupon 
has been under the consideration of 
Government of India, That law, when 
passed by the Parliament, will be 
brought into force in the State of Kar- 
nataka, Pending that enactment, the 
State Government of Karnataka consi- 
dered it necessary to prohibit alienations 
of vacant lands in urban areas of the 
State with a view to prevent speculation 
in large scale transfers of vacant lands 
in the urban areas of the State, 


This Bill which is intended to replace 
the Karnataka Ordinance Nos, 4-and 5 
of 1975 seeks to achieve the above men- 
tioned objective.” 


In unmistakable terms it is stated there- 
in that the object of the Act was to 
prevent alienations pending enactment 
by the Parliament. In other words, ‘the 
State Act’ is not intended to be a per- 
manent piece of legislation. On 6-9-1975 
‘the State Act’ was placed on the Sta- 
tute book replacing the Ordinance. The 
Act is given retrospective effect from 
17-6-1975 on which day the Ordinance 
was promulgated. The State Act is a 
verbatim reproduction of ‘the Ordi- 
nance’. 


5. On 19-12-1972 the Legislative As- 
Legislature 
passed a resolution authorising the Par- 
liament to legislate an ‘urban ceiling’ 
in the State, which was also adopted by 
the Legislative Council of the State on 
98-12-1972, The resolution passed by the 
Karnataka State Legislature in that, be- 
half reads thus:— i 

“Whereas imposition of. ceiling on 
urban immoveable property and the ac- 
quisition of such property in excess of 
the ceiling limit with a view to utilising 
such excess for public purposes is a mat- 
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made . 


-the searce resource of urban 
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ter of general importance the problems 
relating thereto are common to all the 
States; . 


And whereas legislation for the pur- 
pose mentioned above is relatable to 
matters enumerated in Entry 18 of List 
IO of the Seventh Sch. to the Constitu- 
tion of India with respect to which 
Parliament has no power to make a law 
for the States except as provided in 
Arts. 249 and 250 thereof; 


_ And whereas for the purpose of secur- 
ing uniformity in legislation, it is desir- 
able that such legislation should be 
undertaken by Parliament; 


Now, therefore, in pursuance of 
cl. (1) of Art. 252 of the Constitution 
of India, this Assembly hereby resolves 
that the imposition of ceiling on urban 
immoveable property and acquisition of 
such property in excess of the ceiling 
limit with a view to utilising such ex- 
cess for public purposes and all other 
matters connected therewith or inci- 
dental thereto shall be regulated in this 
State by Parliament by law.” 


6. In addition to the Karnataka State 
Legislature, the State Legislatures of 
Andhra Pradesh, Gujarat, Haryana, 
Himachal Pradesh, Maharashtra, Orissa, 
Punjab, Tripura, Uttar Pradesh and West 
Bengal also passed similar resolutions 
authorising the Parliament to enact a 
uniform ‘urban ceiling’ law for those 
States and on this basis on 28-1-1976 
Bill No, 25 of 1976 to regulate ‘urban 
ceiling’ law for the States that had 
agreed and also for the States that may 
agree was introduced in the Lok Sabha 
of the Parliament, The Statement of 
Objects and Reasons accompanying the 
Bill reads thus :— 


“There has been a demand for impos- 
ing a ceiling on urban property also, 
especially after the imposition of a ceil- 
ing on agricultural lands by the State 
Governments. With the growth of popu- 
lation and increasing urbanisation, a 
need for orderly development of urban 
areas has also been felt, It is, there- 
fore, considered necessary to take mea- 
sures for exercising social control over 
land with 
a view to ensuring its equitable dis- 
tribution amongst the various sections 
of society and also avoiding speculative 
transactions relating to land in urban 
agglomerations, With a view to ensuring 
uniformity in approach Government of 
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India addressed the State Governments 

in this regard; eleven States have so 

far passed resolutions under Art, 252 (1) 

of the Constitution empowering Parlia~ 

ment to undertake legislation in this .- 
behalf, The present proposal-is to enact 

a parliamentary legislation in pursuance_ 
of these resolutions. 

The Bill is intended to achieve the fol- 

lowing objectives, 

(i) te prevent concentration of urban 
property in the hands of a few persons 
and speculation and. profiteering there~ 
iny 

(ii)’ to bring about socialisation of ur- 
ban land in urban agglomerations: to 
subserve the common good by ensuring 
its equitable distribution; 

(iii) to discourage construction of 
luxury housing leading ‘to conspicuous 
consumption of scarce building materials 
and to ensure the equitable utilisation 
of such materials; and 


(iv) to secure orderly urbanisation. 
The Bill mainly provides for the follow~ 
ing: - 

(i). imposition of a ceiling on both 
ownership and possession of vacant land 
in urban agglomerations, the ceiling be- 
ing or. a graded basis according to the 
classification of the urban agglomera- 
tion; 

(ii) acquisition of the excess vacant 
land by the State Government with 
powers to dispose of the vacant land to 
subserve the common gocd; i 

(iii) payment of an .amount for the 
acquisition of the excess vacant land, 
in cash and. in bonds; 

(iv) granting exemptions in respect of 
vacant land; i i : 

(v) regulating the transfer of vacant 
land within the ceiling limit; 

(vi) regulating the transfer of urban 
or urbanisable land with any building 
(whether constructed before or after 
the commencement of the proposed legis- 
lation), for a period of 10 years from 
the ccmmencement of the legislation or 
the construction of the building, which- 
ever is later; 8 

(vii) restricting the plinth area for the 
construction of future residential build- 
ings; and i : 

(viii) other procedural and miscella~ 
neous matters. ; 
The notes on clauses appended to the 
Bill explain in’ detail the provisions 
thereof.” 

The Bill passed by both the houses - of 
Parliament received the assent of the 


President on 17-3-1976 and was publish- — 


‘sore, Mangalore, 
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ed on the same day as Central Act No. 
33 of 1976. Sub-sec, (2) of S. 1 extends 
the Central Act to the State of Karna- 
taka and several other States that had 
passed resolutions authorising the Parlia- 
ment to enact the law and also declares 
it to be applicable to such other State 
as may in future adopt the Act by a re- 
solution to be passed in that behalf um- 
der Art, 252 (1) of the Constitution of 
India, The Central Act has been given 
retrospective effect from. 28-1-1976 on 
which day the Bill was introduced in the 
Parliament in respect of those States 
that had already passed . resolutions, 
‘Urban Agglomeration’ has been defined 
in sub-sec, (n) of S. 2 of the Act, ‘Vacant 
land’ has been defined in sub-sec, (q) of 
S.. 2 of the Act, Ss, 3 and 4 of the Act 
being the key sections impose a ceiling 
on urban land that may be owned by 
any person, S. 5 of the Act, inter alia 
directs to reckon any alienation made 
from 28-1-1976 to 17-2-1976 in celculat- 
ing the ceiling area, The other provi- 
sions of the Act give effect to these pro- 
visions and therefore. a detailed ana- 
lysis of those provisions is not necessary 
for deciding the controversies in these 
cases, The Central Act by its own force 
applies to the cities of Bangalore, My- 
Belgaum and Hubli- 
Dharwar, in the State of Karnataka 
(vide Item No, 6 of Schedule I of the 
Act), Sub-cl, (ii) of cl. (A) of sub-sec, (n) 
of S, 2 of the Act, in express terms au- 
thorises the State Government to ex~ 
tend the provisions of ‘the Central Act’ 
to any other cities or area with the 
previous approval of the Central Gov- 
ernment, I have earlier noticed, the 
State Government has approached the 
Central Government to extend the pro- 
visions of the Act among others to the 
cities of Bellary, Shimoga and Bhadra- 
vathi and the same has not been accord- 
ed so far by the Central Government, 


7. An examination of the provisions 
of the Central Act, reveals that on mat- ` 


ters of ‘urban ceiling’ in the State of 
Karnataka except the imposition of 
taxes on urban land, the Central Act 


has covered every one of the matters 
covered by the State Act and therefore 
it necessarily follows that its provisions 


- are either repugnant or cannot szand to- 


gether. with the Central Act. But still 
the ‘State Act’ is continued on the Sta~ 
tute Book on a misapprehension of the 
legal imposition. (position?) giving rise to 
this avoidable litigation before this 
Court, i : i 
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8. Sriyuths S. K. Venkataranga Iyen- 
gar, T. S. Ramachandran and K, Subba 
-Rao learned counsel for the petitioners 
at the forefront contended that on the 
passing of ‘the Central Act’ and its ex- 
tension to the State of Karnataka, ‘the 
State Act’ being repugnant to that Act, 
whatever its validity when it was en- 
acted cannot continue on the Statute 
Book and is liable to be struck down. In 
support of their contention, learned 
counsel for the petitioners, solely and 
strongly relied on the ruling of the Con- 
stitution Bench of the Andhra Pradesh 
High Court in Tumati Rangayya v. State 
of Andhra Pradesh (AIR 1978 Andh Pra 
106). Sri C, Shivappa, learned High Court 
Government Pleader, appearing for the 
respondents refuted the contention of 
the learned counsel for the petitioners 
and urged that ’the State Act’ continues 
to be a valid enactment and governs the 
cities/areas to which ‘the Central Act’ 
does not extend. 


9. A satisfactory answer to the ques- 
tion depends on ascertaining the true 
scope and ambit of Art, 252 of the Con- 
stitution for which purpose an historical 
-background of the article and a com- 
parative study with the other federal 


constitutions would be of considerable 
assistance. - 
10. 5. 103 of the Government of 


India Act of 1935, empowered the fede- 
ral legislature to legislate if two or more 
provincial legislatures agreed to legislate 
in respect of any matter falling under 
the provincial list, But the same did not 
take away the power of the provincial 
legislature to amend or repeal a law 
made by the federal legislature, 


11. Art. 252 of the Constitution cor- 
responds to Art, 229 of the Draft Consti- 
tution prepared for the consideration of 
the Constituent Assembly, Sub-Art. (1) 
of Art. 229 of the Draft Constitution 
provided for the Parliament to amend 
or repeal a law made by it when two 
or more States had agreed for the same 
and expressly denied that power to the 
State Legislatures, Mr, Tajmul Husain 
a member of the Constituent Assemtly, 
tabled an amendment to permit the 
State Legislatures also to amend or re- 
peal the law made by the Parliament. 
The amendment suggested by Mr, Taj- 
mul Husain was opposed by Dr. B. R. 
Ambedkar, Prof. Shibban Lal Saksena 
and Mr, K. Santhanam, Mr. K. Santka- 
nam’s speech in the Constituent Assem- 
bly to retain Art. 229 (1) of the Draft 
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Constitution is worth noticing and the 
same reads thus, — i 

“The Honourable Shri K, Santhanam: 
Sir, I merely wish to draw the attention 
of the House to cl. (2) of this Article. 
It makes an important variation from 
the original article in the Government 
of India Act, S. 103 in the Government 
of India Act, as adapted, in the later 
part, reads: — 

“that the State Legislature or the Pro- 
vincial Legislature shall be able to re- 
peal or amend the Act passed according 
el, (1).” 

Now the provision of cl, (2). is: 

“any Act so passed by Parliament may 
be amended or repealed by an Act of 
Parliament passed or adapted in like 
manner, but shall not as respects any 
State to which it applies, be amended 
or repealed by an Act of the Legislature 
of that State.” 

This variation has been adopted delibe- 
rately, because when the rights and res- 
ponsibilities have been incurred. by two 
or more States in pursuance of any law 
made by one, it should obviously not be 
possible on the part of a single State to 
withdraw from such obligations and 
responsibilities. At the same time, I am 
afraid that the existence of cl. (2) may 
prevent or discourage all States from 
making use of this section, I wish it had 
been possible to put it that if all the 
States concerned wanted the law to be 
amended or repealed, Parliament should 
do so accordingly, As things stand, the 
whole clause may become inoperative 
because no State would like to get into 
a noose from which it cannot get out 
at all. As things stand, they can hand 
over the power to Parliament; but onca 
the Act is passed, then the State be- 


‘comes practically powerless aven though 


the matter is one with respect to which 
it has power, This is rather unsatisfac- 
tory. I think some opportunity must be 
taken to reconsider the implications of 
cl, (2) as it stands.” 


The amendment moved by Mr. Tajmul 


‘Husain was lost and Art, 229 as origi- 


nally drafted was adopted (vide Vol, VIII 
Constituent Assembly Debates, 1949). 
12. We do not find a provision simi- 
lar to Art. 252 of the Constitution in 
the American and Canadian Constitu- 
tions. But in the Commonwealth of Aus- 
tralia Constitution Act, we have a simi- 
lar provision. S, 51 (xxxvii) of the Aus- 
tralia Constitution empowers the fede- 
ral Parliament to legislate in respect of 
matters referred to it by the State legis- 
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latures, In S, 51 (xxxvii) or in any pro- 
vision of the Australia Constitution, 
there is no express provision providing 
for the amendment or repeal of an Act 
passed by the federal Parliament. But 
Dr. Wynes in his classic treatise on the 
Legislative, Executive and Judicial Pow- 
ers in Australia, II Edition at p. 220, 
is of the opinion that when the federal 
Parliament on delegation or reference 
to it, has legislatured, the State Legisla- 
ture has no power to revoke the refer- 
ence, 


13. Art. 252 (1) our Constitution has 
put the matter beyond -all doubt and has 
conferred the power of amendment and 
repeal only on the Parliament and has 
expressly taken away the power of am- 
endment and repeal that could have been 


otherwise exercised by the State Legis- . 


lature if it had not surrendered its legis- 
lative power on the subject and -legislate 
on the subject. Late Sri M. C. Setalvad, 
an eminent constitutional lawyer of our 
country in his book on the Union and 
State relations under the Indian Consti- 
tution, the same being a reproduction of 
the lectures delivered by him on the 
same subject under the ‘Tagore Law’ 
lectures of the University of Calcutta, 
is also of the same opinion (vide pages 
70 to 72). With this. background, it is 
now useful to read ‘Art, 252 of the Con- 
stitution and ascertain its true scope and 
ambit, Art, 252 of the Constitution reads 
thus:— 

“202, (1) If it appears to the Legisla- 
tures of two or more States to be desir~ 
able that any of the matters with res- 
pect to which Parliament has no power 
to make laws for the State except as 
provided in Arts. 249 and 250 should 


be regulated in such States by Parlia- 


ment by law, and if resolutions to that 
effect are passed by all the Houses of 
the Legislatures of those’ States, it shall 
be lawful for Parliament to pass an Act 
for regulating that matter accordingly, 
and any Act so passed.shall apply to 
such States and to any other State by 


which it is adopted afterwards by reso~" 


lution passed in that behalf by the House 
or, where there are two Houses, by each 
of the Hauses of the Legislature of that 
State. 

(2) Any Act so passed by Parliament 
may be amended or repealed by an Act 
of Parliament passed or adopted in like 
manner but shall not, as respects any 
State to which it, applies, be amended 
or repealed by an Act of. the Legisla- 
ture of that State.” : 
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14. Art, 252 provides for surrender 
or delegation of legislative powers that 
otherwise vests in the State legislatures 
in favour of the Union Parliament, On 
such surrender by two or more States 
and not by any one State only, the 
Parliament acquires competence to legis- 
late for the States that have agreed for 
legislation on such subject, It is also 
open for any other State to adopt such 
legislation and on such adoption, the 
consequences that will ensue will ` be 
the same as the States that had agreed 
for that legislation, On the surrender of 
its legislative power and the Parliament 
enacting a law thereto, the State Legis- 
lature completely and fully looses its. 
power of legislation on that subject. 
Without such surrender or delegation 
the Parliament will not be competent 
to legislate on such a subject, When 
once it legislates its law. alone prevails 
over an. earlier law made by a State 
legislature on such a subject and the 
State Law on the subject which is re- 
pugnant to the. Central law becomes 
void, In my opinion, this legal position 
is concluded by the ruling of our Sup- 
reme Court in M/s; R.M.D.C. (Mysore) 
Pvt. Ltd.. v. State of Mysore (AIR 1962 
SC 594) which affirmed the decision of 
this Court in Writ Petn. No, 234 of 1957, 
decided on 20-11-1958 {R.M.D.C, (My-« 
sore) Pvt, Ltd, v, State of Mysore]. In 
R.M.D.C.’s case, the question that arose 
before this Court and Supreme Court 
was, whether the Karnataka State Le- 
gislature (which was then called as My- 
sore State Legislature) having authoris« 
ed the Parliament to legislate on the 
subject’ of “Betting -and gambling” 
covered by Entry No. 34 of List Il—~State 
List—Seventh Sch. of the Constitution, 
can be said to have authorised. the Pars 
liament to legislate on the subject of 
‘Taxes on betting and gambling’ cover-~ 
ed by Entry No, 62 of the same list. In 
this context, the Supreme Court had to 
consider the. true scope and ambit of 
Art. 252 of the Constitution and tha 
earlier law made by the Karnataka State 
Legislature on the subject of ‘Betting 
and .gambling’ and the later law made 
by ‘the Parliament on the same subject. 
On a consideration of these questions, 
the Supreme Court ruled that what had 
been authorised by ‘the Karnataka Le« 
gislature was only on the subject of 
‘Betting and gambling’ covered by Entry 
No, 34 and not on the subject of “Taxes 
on betting and gambling’ covered by 
Entry No, 62 and in that view the Sup-~ 
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reme Court ruled that the provisions in 
the State Law in so far as they related 
to levy of tax did not become inovera- 
tive and void. But the observations made 
by the Supreme Court on the scope and 
ambit of Art. 252 and the earlier legis- 
lation made by the Karnataka Legisla- 
ture on the subject of ‘Betting and 
gambling’ which had been surrendered 
to the Parliament are apposite for our 
purpose, At p. 597 the Supreme Court 
observes:— 

“(2) Any Act so passed by. Parliament 
may be amended or repealed by an Act 
of Parliament passed or adopted in like 
manner but shall not, as respects any 
State to which it applies, be amended or 
repealed by an Act of the Legislature of 


-that State.” 


The result of the passing of a resolu- 
tion under Art, 252 (1) is that any mat- 
ter with respect to which Parliament has 
no power to enact laws becomes matter 
for the regulation of which Parliament 
becomes empowered to pass any Act, 
and such Act, if passed by the Parlia- 
ment, becomes applicable to the States 
passing the resolution or adopting that 
Act, Sub-cl, (2) of that Article provides 
that any such Act may be amended or 
repealed by an Act of Parliament in the 
like manner ie, in the manner provided 
in cl, (1) and it cannot be amended or 
repealed by the Legislature of the State 
or States passing the resolution.” 

Again at pp. 600 and S01 the Supreme 
Court observes: 

“(16) The next contention raised was 
that after the passing of the Central Act, 
S. 12 (1) (b) of the Mysore Act became 
void because of the provisions of Arti- 
cle 254 (1) of the Constitution which 
provides: 


Art, 254 (1) ‘If any provision of a law 
made by the Legislature of a State is 
repugnant to any provision of a law 


made by Parliament which Parliament — 
_is competent to enact or to any provision 


of an. existing law with respect to one 
of the matters enumerated in the Con- 
current List, then, subject to the provi- 
sions of Cl, (2) the law made by Farlia~ 
ment whether passed before or after the 
law made by the Legislature of such 
State, or as the case may be, the exist- 
ing law, shall prevail and the law made 
by the Legislature of the State shall, to 
the extent of the repugnancy, be void.’ 

It was contended that because of the 
repugnancy between the Central Act 
and the Mysore Act in regard to licens- 
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ing all provisions which had any refer- 
ence to licensing became void under 
Art. 254 (1) and if they were void they 
could not be amended, On behalf of the 
State it was submitted that Art. 252 (1) 
was a complete Code by itself and Arti- 
cle 254 was inapplicable because the 
latter Article like its predecessor, S. 107 
of the Government of India Act, 1935, 
applied where the repugnancy arose un- 
der List IIT of che Constitution ie, the 
Concurrent List. It is not necessary to 
decide this latter contention or to refer 
to cases which have been relied upon 
ie, Megh Raj v, Allah Rakhia, 74 Ind 
App 12 at p. 19: (AIR 1947 PC 72 at 
pp. 72, 73-74) or Deep Chand v. State of 
Uttar Pradesh, 1959 Supp (2) SCR 8 at © 
pp. 24, 42: (AIR 1959 SC 648 at pp, 657, 
665), The inconsistency would operate 
on that portion of the Mysore Act which 
became repugnant to Ss. 4 and 5 of the 
Central Act as to prohibition of prize 
competitions and licensing of prize com- 
petitions e.g. S. 3 of the Mysore Act and 
consequently thet portion of S., 12 (1) 
(b) which deals with taxes in respect of 
prize competitions: for which a licence 
had been obtained under S, 8 might be 
said to have become void and not the 
rest, Therefore by the omission of words 
‘for which a licence had been obtained’ 
under S, 8, the rest of the clause would 
be valid. The effect of the amending 
Act is that the abovementioned words 
were deemed to have been omitted as 
from April 1, 1956 and the rest of cl, (b) 
is not repugnant to any of the provisions 


` of the Central Act, Art. 254 (1) there- 
_ fore did not make S, 12 (1) (b) wholly 
© void, All that it did was that the. por- 


tion which refers to licensing became 
repugnant but it did not affect the rest 
of the section. At the time when the 
Mysore Act was passed it was within 
the legislative power of the Mysore Le- 
gislature and it may be that it was ren- 
dered unconstitutional by reason. of Sec- 
tions 4 and 5 in the Central Act but 
that portion which deals with taxation 
cannot be held io be void because as a. 


‘result of the Amending Act the words 


which were repugnant to the provisions 
of the Central Act were subsequently 
declared by the Mysore Legislature ta 
be deemed to have been omitted as from 
April 1, 1956, the day when the Central 
Act came into force, This is in accord 
with the view taken in 1959 Supp (2) SCR 
8: (AIR 1959 SC 648) ie, the doctrine 
of eclipse could be invoked in the case 
of a law whick was valid when made 
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but was rendered invalid by a super-. 
vening constitutional inconsistency.” 

On the above enunciation made by the 
Suprem2- Court in R.M.D.C’s case, ‘the 
State Act’ including its “amendment 
which is repugnant to ‘the Central Act’ 
has to be held as inoperative and inva~ 
lid and is therefore liable to be struck 
down. 


15. In Tumati Rangayya’s case (AIR 
1978 Ardh Pra 106) a Full Bench-of the 
Andhra Pradesh High Court had to con- 
sider the validity of the Andhra Pradesh 
Land Reforms (Ceiling on Agricultural 
Holdings) Act (1 of 1973) as amended 
from time to time (hereinafter to be re- 
ferred as ‘the Andhra Act’), vis-a-vis 
‘the Central Act’ in so far as it related 
to ‘urban ceiling’, on which subject the 
legislature of Andhra Pradesh had also 
passed a similar resolution as the one 
passed by the Karnataka State Legisla- 
ture under Art. 252 of the Constitution. 
Before the Full Bench of Andhra . Pra-- 
desh High Court it was contended that 
‘the Andhra Act’ was liable to be struck 
down in its entirety as it was repugnant 
to ‘the Central Act’ which did not find 
favour with the Court. But on the ques- 
tion as to whether the provisions of ‘the 
Andhra Act’ in so far as it related te 
‘urban ceiling’ covered by ‘Central Act’ 
can prevail, the Full Bench observed 
thus (at p, 114):— i 


"If Art, 254 does not apply, we must 
look to Art, 252 to resolve the problem, 
for we cannot assume a lacuna in the 
Constitution. In fact, the language of the 
Article, ‘any Act so passed shall apply 
to such States’, is peremptory enough to 
suggest that the Act so passed shall pre- 
vail over any other State law. The posi- 
tion is further clarified by the 2nd clause 
of Art. 252 which bars the amendment 
or repeal of the Act by any Act of a 
State Legislature. Even Parliament is 
not empowered to amend or repeal the 
Act except after following, again, the 

- procedure prescribed by Art. 252 (1). 
Thus a Jaw made by Parliament pursu- 
ant to the power surrendered to it by 
the Legislatures of two or more States 
holds a very special position under the 
Constitution and must be held to prevail 
over any other State law. The matter 
may be looked at from another angle. 
The law having been made pursuant to 
the authority given by the ‘Legislatures 
of States may be treated as if it isalaw 
made by a State Legislature. If so, it 
must be held to repeal by implication 
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whatever State law prescribed it to the 
extent - of the conflicting provisions. 
There can, of course be no later Stata 
ław containing provisions repugnant to it 
because of the bar in Art, 252 (2), We. 
therefore, hold that a law made by Par- 
liament pursuant to the power surrens 
dered to it under Art.:252 prevails over 
a State law and the provisions of a State 
law to the extent that they conflict with 
the Central law are void.” ; 
In reaching this conclusion, the Full 
Bench of Andhra Pradesh High Court 
does not appear to. have noticed the rul- 
ing of the Supreme Court in R.M_D.C.’s 
case (AIR 1962 SC 594), But in view of 
the authoritative pronouncement of the 
Supreme Court in R.M.D.C.’s case, I do 
not consider it necessary to examine ths 
reasoning in Tumati Rangayya’s case. 


16. Sri Shivappa contended that un- 
der ‘the State Act’ it is open to the pe- 
titioners to approach the State Gavern-~ 
ment for granting exemption and there- 
fore it is unnecessary to examine tha 
validity of the Act and pronounce pn it. 
In my opinion, this contention has to b9 
stated only to be rejected, When the 
validity of an Act is challenged, this 
Court cannot refuse to pronounce on it 
on the ground that it is open to the 
party to approach the Government for 
exemption. I therefore reject this con- 
tention of Sri Shivappa. 

17.: Learned Counsel for the petition- 
ers, next contended that ‘the State Act’ 


_ is violative of Arts, 14, 19 and 31 of the 


Constitution, As I have found the Act 
is liable to be struck down on the pass- 


ing of ‘the Central Act’, I do not con- 


sider it necessary to deal with this con- 
tention of the petitioners, ` i 

18. In the light of my above discus- 
sion. I hold that on the passing of 
the Central Act’ and its extension there~ 
to to the State of Karnataka, ‘the State 
Act’ being repugnant to ‘the Central 
Act’ has become inoperative and void] 
and is therefore liable to be s-ruck 
down, I therefore, strike down the Kar- 
nataka Vacant Land in Urban Areas 
(Prohibition of Alienation) Act, 1975 
(Karnataka Act No, 36 of 1975). 

19. Rule made absolute. 

20.‘ Petitioners are entitled to their 
costs. Advocate’s fee Rs, 100/- in three 


sets. . 
Rule made absolute, 





1979 Kant, S. R.. T, Corpn. v. Jyoti Constructions, Mangalore {Prs, 1-3] Kant. 79 


AIR 1879 KARNATAKA 79 


K. BHIMIAH AND 
G. N. SABHAHIT, JJ, ; 
The Deputy General Manager and 
Divl, Controller, Karnataka State Road 
Transport Corpn, Hubli, Appellant v. 
Jyoti Constructions, Mangalore, and an- 
other, Respondents. 


‘Misc, First Appeal No, 265 of 1975, DA 
30-8-1978,* 


(A) Motor ‘Vehicles Act (4 of-1939), 
Ss. 110 and 110-A (1) (a) (as amended in 
1969) — Claims Tribunal — Jurisdiction 
— It can entertain and try claim with 
regard to damage only to property, 

The Claims Tribunal is competent to 
entertain a petition merely for damages 
to property without anything more un- 
der S, 110 (1) read with S. 110-A (1) (a) 
of the Act. (Para 18) 

The Legislature has stepped in and 
has amended, in unmistakable terms, 
S. 110 (1), enabling the Claims Tribunal 
to entertain petitions even with regard 
to damages to property alone, The aim 
and purpose of Ss. 110 and 110A to 110F 
are to provide to the victims of the ac- 
cident cheap and speedy remedy. Keep- 


“ing in view the purpose of the Act and 


the purpose for which S. 110 (1) was 
amended, it is obvious that it is neces- 
sary to give a wider interpretation to 
the words ‘sustain’ and ‘injury’ occurring 
in S, 110-A (1) (a) of the Act, as cover- 
ing damages to property also. (Para 15) 

Anno: AIR Comm, M, V. Act (Ist Edn.), 
S. 110 N. 2; S MOAN, 1. 

(B) Motor Vehicles Act (4 of 1935), 
S. 78,: Sch. 10 Reg, 7 — Duty of driver 
— Bus passing on main road — Truck 
coming from by-road entering main 
road and dashing against bus — Held, 
that the truck driver was negligent in 
causing accident and was liable for 
damages to the bus owner, (Para 22) 

Anno: AIR Comm, M. V. Act (1st Edn.), 
S. 78 N. 3. 
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AIR 1957 SC 907 13 
1940 AC 1014: (1940) 3 All ER 549, 
Nokes v, Doncaster Amalgamated Col- 
lieries 11 
(3584) 3 Co Rep T-a: 76 ER 637, Hey- 
don’s case 13, 14 


A. Belliappa, for E. Massilamani, for 
Appellant; Tukaram S, Pai, (for No. 1} 


- and R. Narayanan (for No, 2), for Res- 


pondents. 


SABHAHIT, J. :— This appeal gives 
rise to a short question of law, viz., 
whether the Claims Tribunals, after the 
Amending Act 56 of 1969, can entertain 
and try claims with regard to damages 
to ‘properties only? 


2. The Karnataka State Road Trans- 
port Corporation, Hubli Division, Hubli, 
by its Deputy General Manager (herein- 
after referred to as the Corporation) in- 
stituted a claim against the respondents 
in that petition for damages to the bus 
caused by a truck bearing registration 
No. MYD 5057 on 3-4-1972, It is the 
case of the Corporation that the bus was 
going on the main road when suddenly 
a truck came by the by-road and the 
driver of the bus (PW 2) on seeing the 
truck coming with high speed, halted 
the bus but even so the truck came and 
dashed against the right broad side of 
the bus causing damages to it, and the 
damages were calculated to be at Rupees 
1,354.66 paise, For claiming these dama- 
ges, the Corporation instituted a petition 
u/s, 110-A of the Motor Vehicles Act, 
1939 (hereinafter referred to as the Act) 
before the Claims Tribunal Dharwar. 
This was resisted by the owner and dri- 
ver of the truck on the ground that the 
Claims Tribunal had no jurisdiction, 
even after the Amending Act 56 of 1969, 
to entertain claims only with regard to 
damages to property, They further con- 
tended that the accident was not the re- 
sult of rash and negligent driving of the 
truck, According to them, the claim 
was exorbitant. 


PW 1 Ambariah, 
Engineer, PW 2 
Mahamad Hayat and PW 3 Mahaboob, 
an eye-witness, were examined on be- 
half of the claimants, None was exa- 
mined on behalf of the respondents. 
The Claims Tribunal, however, took up 
the. issue as to whether the Tribunal 
could entertain and try a claim regard- 
ing only damages to the property, for 
consideration as a preliminary issue, and 
discussing that issue at length, came to 
the conclusion that it could not. In that 


3. During hearing, 
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view, it dismissed the claim petition. 
Aggrieved by the said order dated 29-11- 
1974 passed by the Claims Tribunal, 
Dharwar, the Corporation has come up 
in appeal before this Court. 


4. The learned advocate appearing on 
behalf cf the Corporation vehemently 
submitted that the ‘Tribunal was not 
justified in coming to the conclusion 
that the Claims Tribunal could not en« 
tertain petitions claiming only damage to 
property, He submitted that after the 
Amending Act 56 of 1969, the Claims 
Tribunal could entertain such petitions, 
As against that, the learned ‘advocate.ap- 
pearing for the respondents in this case 
submitted that reading of Ss, 110 (1) and 
110-A of the Act it became clear that 
the intention of the Legislature was not 
‘to allow Claims Tribunals to entertain 
‘petitions only with regard to damages to 
property. He, in this- connection, invit- 
ed our attention to the three categories 
of persons contemplated as petitioners 
under S. 110 (1) of the Act, According 
to him, though the wordings in S. 110 (1), 
after amendment, were wide enough to 
enable the Claims Tribunal to adjudi- 
cate upan a claim regarding damages to 
property, since S. 110A (1) of the Act 
‘was not correspondingly amended en- 
abling = party to present a petition for 
damages to property only, it should be 
taken that the Tribunal was not entitl- 
ed to entertain and try a claim petition 
pertaining to damages to property alone. 


5. The short point, therefore, that ari- 
ses for our’ consideration is, whether 
after the Amending Act 56 of 1969 the 
Claims Tribunal is entitled -to entertain, 
try and adjudicate upon a claim with 
regard to damages to property, involved 
in a motor accident, without anything 
more? 


6. Sec, 110 (1) of the Act reads thus: 

“110 (1). A State Government may, by 
notification in the Official Gazette, con- 
stitute one or more Motor Accidents 
_ Claims Tribunals (hereinafter referred 
to as Claims Tribunals) for such area as 
may be specified in the notification for 
the purpose of adjudicating upon claims 
for compensation in respect of accidents 
involving the death of, or bodily injury 
to, persons arising out of the use of mo- 
tor vehicles, or damages to any property 
of a third party so arising, or both.” 


Thus, a mere reading of the aforesaid 
provision would make it amply clear 
that after the amendment, the Claims 


Tribunal has been authorised to adjudi- 


AIR. 


‘cate even upon a claim with regard to 


damages to any property of a third 
party arising out of the use of motor 
vehicles, This is not disputed before us. 
What is disputed is that such a person 
who suffers only damages to property is 
not entitled to apply to the Claims Tri- 
bunal for compensation under S. 110-A 
{1) of the Act, It reads: 

"II-A (1) An application for compen- 
sation arising out of an accident of the 
nature specified in sub-sec, (1) of S, 110 
may be made 

(a) by the person who has sustained 
the injury; or 

(b) where death has resulted from the 
accident, by all or any of the legal re- 
presentatives of the deceased; or 

(c) by any agent duly authorised by 
the person injured or. all or any of the 
legal representatives of the deceased, as > 
the case may be.” 


7. The learned counsel appearing for 
the respondents pointed out that even 
after amending S. 110 (1), the Legislature 
has not thought it proper to amend Sec- 
tion 110-A (1) enabling an additional 
category of persons who have suffered 
damages to property to prefer an appli- 
cation.’ That way he submitted that, ° 
reading of the two sections together, the 
Court should come to the conclusion 
that persons who suffered merely dama- 
ges to: property are not entitled to apply 
to the Claims Tribunal for ` compensa- 
tion. According to him, at best, only 
those persons who have suffered compo- 
site injuries, both to body and property, 
or death or damages to property could 
apply to the Tribunal. 


8. As against the aforesaid submis- 
sion, the learned advocate appearing on 
behalf of the appellant vehemently con- 
tended that Cl, (a) of sub-sec. (1) of 
Sec, 110A of the Act provides that the 
person who has suffered damages to 
property also could apply. The said 


.clause reads thus : 


(a) by the person who fied sustained 
the injury.” 
He, in this connection, submitted that 
the term ‘injury’ is wide enough to 
cover damages to property also, and as 
such, the Legislature, perhaps, thought 
it unnecessary ‘to further amend 
section, . 


9. The term ‘injury’ is defined in 


- Stroud’s Judicial Dictionary, Fourth Edi- 
tion, at page 1372, inter. alia, thus : 


‘Injury (1) ‘injury’, ‘injuria’, (1) A 
wrong or damage to a man’s person or 
goods.” 


that . 


‘1979 


Thus, the very first definition given 
therein shows that ‘injury’ includes a 
wrong or damage to a man’s person or 
goods, 

10. The word ‘sustain’ is defined in 
Webster’s Dictionary, Third Edition, ‘Vol. 
Til thus : 


“Sustain”, to give support to, to sap- 


ply, to provide for the support, to cause ` 


to continue, to allow, to play, to bear 


up, to endure etc.” 


It therefore becomes clear that even the 
word ‘sustain’ has wide amplitude of 
meanings, Even to endure damages or 
to suffer damages, is included in the 
word ‘sustain’, It is obvious that there 
was, therefore, no necessity for the Le- 
gislature to correspondingly amend f£ec-~ 
tion 110-A (1) of the Act, creating a 
fourth category of - petitioners covering 
persons who have suffered damages to 
property. Cl. (a) of sub-sec, (1) of Sec- 
110-A of the Act, as pointed out above, 
in the words ‘a person who has sustain- 
ed injury’ also covers the person who 
has suffered damages, besides perscnal 
bodily injury. 

11. In Maxwell on the Interpretation 
of Statutes, Eleventh Edition, at page 6, 
the learned author quotes, with appro- 
val, a passage from the judgment of 
Viscount Simon in Nokes v, Doncaster 
Amalgamated . Collieries, 1940 AC 1014: 
(1940) 3 All ER 549 wherein it is steted 
thus : 


“The golden rule is that the words of 
a Statute must prima facie be given 
their ordinary meaning..........c.60. At the 
same time, if the choice is between -wo 
interpretations, the narrower of which 
would fail to achieve the manifest pur- 
pose of the legislation, we should avoid 
a construction which would reduce the 
legislation to futility, and should rather 
accept the bolder construction, based on 
the view that Parliament would legis- 
late only for the purpose of bringing 
about an effective result.” 


12. The Supreme Court has made 
similar observations in Sheikh Gulfan v. 
Sanat Kumar Ganguli, AIR 1965 SC 
1839. At para, (19), page 1845, of the 
Judgment, His Lordship, Chief Justice, 
Gajendragadkar (as he then was), aas 
observed thus: 

E Normally, the words used in a 
statute have to be construed in tkeir 
ordinary meaning; but in many cases, 
Judicial approach finds that the simple 
device of adopting the ordinary mean» 
ing of words does not meet the ends of 
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a fair and reasonable construction, Ex~ 
elusive reliance on the bare dictionary 
meaning of words may not necessarily 
assist a proper construction of the sta- 
tutory provision in which the words 
occur. Often enough, in interpreting a 
statutory provision, it becomes neces~ 
sary to have regard to the subject- 
matter of the statute and the object 
which it is intended to achieve, That is 
why in deciding the true scope and 
effect of the relevant word in any sta- 
tutory provision, the context in which 
the words occur, the object of the sta- 
tute in which the provision is included, 
and the policy underlying the statute 
assume relevance and become material. 
As Halsbury has observed, the words 
“should be construed in the light of 
their context rather than what may be 
either their strict etymological sense 
apart from 
that context .....cccceceees 

13. Again, in Kanai Lal Sur v. 
Param Nidhi Sadhukhan, AIR 1957 SC 
907 the same Judge at para 6 of the 
Judgment, has stated as follows: 

“In support of his argumerit Mr, Chat- 
terjee has naturally relied on the observa- 
tions made by Barons of the Exchequer 
in Heydon’s case (1584) 3 Co Rep Ta. 
Indeed these observations have been so 
frequently cited with approval by Courts 
administering provisions of welfare en- 
actments that they have now attained 
the status of a classic on the subject and 
their validity cannot be challenged.” 

14. Maxwell on Interpretation of Sta- 
tutes, Eleventh Edition, at page 18 of the 
Book, explaining Haydons case has stat- 
ed thus : 


g To arrive at the real meaning, ` 
it is ‘always necessary to get an exact 
conception of the aim, scope and object 
of the whole Act; to consider, according 
to Lord Coke, in Heydon’s case: 

(1) What was the law before the Act 
was passed : 


(2) What was the mischief or defect 
for which the law had not provided; 

(3) What remedy Parliament has ap- 
pointed; and 

(4) the reason of the remedy.” 


15. It is in this light that we have to 
examine S. 110 (1) and S, 110-A (1) of 
the Act. Before the amending Act 56 of 
1969, the High Courts in India rendered 
conflicting decisions on whether the 
Claims Tribunal could entertain a claim 
for damages to property. Some of the 
High Courts held that the Claims Tribu- 
mal could entertain such petitions, if 
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they formed part of a composite claim, 
viz, along with bodily injury or death, 
The other High Courts held that even 
so, the claim could not be entertained. 
jit is to remedy this state of affairs that 
the Legislature has stepped in and has 
amended, in unmistakable terms, S. 110 
(1) of the Act, enabling the Claims 
Tribunal to entertain petitions even 
with regard to damages to property 
alone. The aim and purpose of Ss, 110 
and 110-A to 110-F are to provide to 
the victims of the accident cheap and 
speedy remedy. Keeping in view the 
purpose of the Act, and the purpose 
for which S. 110 (1) was amended, it is 
obvious that it is necessary to give a 
wider interpretation to the words ‘sus< 
tain’ and ‘injury’ occurring in S, 110-A 
(1) (a) of the Act, as covering damages 
to property also. 


16. The Tribunal has entirely missed - 


this 
Claims 


while holding 
could not 


to notice 
that the 


aspect, 
Tribunal 


entertain petitions for claiming damages 


to property. 


17. The Claims ‘Tribunal has relied 
on three decisions while coming to the 
conclusion, The first decision is in 
the case of Farsubhai Altapbhai Saiyad 
v. Dul:abhai Bhagabhai Patel, 1973 Acc 
CJ 149 : (AIR 1972 Guj 244). This decis 
sion was rendered before the amend- 
ment of S. 110 (1) of the Act, by Act 56 
of 1969, Hence, this decision would 
not be of any assistance in interpreting 


the section after amendment. The 
second decision in the case of Joshi 
Ratansi Gopaji v. Gujarat State Road 


Transport Corporation, 1968 Acc CJ 338 
(Guj) was also rendered before Amend~ 
ment Act 56 of 1969: In fact, after the 
amendment, the same High Court, in 
the case of Ratansingh Karsanbhai Na- 
kum v. Isadkhan Gulamkhan, 1975 Acc 
CJ 455 has taken the view that Claims 
Tribunal is competent to entertain and 
try a claim merely for damages to pro- 
perty, and that, the application could be 
entertained under S, 110A (1) (a) of the 
Act, The next decision relied on by the 
Tribunal is in the case of B. S. Nath v. 
Bachan Singh, 1971 Acc CJ 37: (AIR 
1971 Punj 144). This is a decision of 
the Punjab and Haryana High Court, 
which has differed from the said deci- 
sion later in the case of Haryana State 
v. Pusa Ram, AIR 1978 Punj & Har 171. 
In that case, His Lordship, Goyal, J. 
who delivered the judgment for the 
Bench, speaking about that case, has ob“ 
served thús (at p. 172): 


[Prs. 15-21] S.R. T. Corp. v, Jyoti Constructions, Mangalore 


-this stage. 


A.LR. 
A odes So far as B. S, Nath’s case 
(supra) is concerned, what was relied 


upon by the learned counsel were soma 
obiter dicta observations of C, G. Suri, 
J.,- according to which some correspond- 
ing amendments consequential <o the 
changes made in S, 110 should have 
been made in the clauses of S, 110-A (1) 
which are supposed to give an exhaus- 
tive list of the categories of persons 
who can file application under the Act 
These observations by the learned Judge 
can hardly be said to contain any ex- 
pression of opinion on the interpretation 
of the provisions of S. 110-A (1) and, 
therefore, are also of no help.” 

18. On the other hand, in the afore- 
said case (AIR 1978 Punj & Har 171), 
their Lordships have taken the view that 
Claims Tribunal is entitled to enter- 
tain a petition, merely claiming dama- 
ges to property under S, 110-A (1) (a) 
of the Act, Similar are the views taken 
by the High Court of Madhya Pradesh 
in the cases of Banwari Lal v, Vishnu- 
narayana, 1975 Acc CJ 40 and Shyam- 
bihari v, Shiv Singh, 1976 Ace CJ 95. 
That being so, we have no hesitation to 
hold that the Claims Tribunal, as dis~- 
cussed above, is competent to entertain 
a petition merely for damages te pro~ 
perty without anything more under Sec- 
tion 110 (1) read with S. 110-A (1) (a) 
of. the Act. The order passed by the 
Tribunal, per contra, is hereby set aside. 

18. That leads us to the question of 
actionable negligence on the part of the 
driver and the quantum of compensation 
to which, if at all, the claimant is en- 
titled on the facts of this case, 


20. It is true that in the memoran- 
dum of appeal there is only a prayer for 
remand, But, we find that the cese was 
decided after full hearing; the evidenca 
of the witnesses was recorded and the 
case was ready for judgment, That be- 
ing so, no useful purpose would 'be 
served by remanding this case now at 
The case was instituted in 
the year 1972. .Already six long years 
are over, Hence, we are not inclined to 
remand the case, We heard the ađvo- 
cates on merits, 


21. It is the case of the driver who 
is examined as PW 2 that on £-4-1972 
he was driving Corporation Bus bearing 
No, MYF 5534 from Hubli to Panaji. 
He left Dharwar at about 10-15 A.M. 
and was proceeding towards Panaji viz., 


Haliyal and when he was at the junc- 
tion where a road from Kalgeri also 
joins, the truck im question cam? wish 
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high speed and dashed against the righf 
broad side of the bus, as a result of 
which, the bus was pushed and went 
and dashed against a tamarind tree, If 
is on these averments that the Corpora= 
tion has claimed compensation for the 
damages caused to the bus, The damages 
caused to the bus, is spoken to by PW4 
Ambariah, Divisional Mechanical Eagi« 
neer, PW 3 Mahaboob is a 
who was travelling in the bus and has 
spoken to the manner of the accident 
As against this, there is no evidence ad- 
duced on behalf of the respondents, 


22. It is in the evidence of the dri= 
ver, PW 2, that he was going on tha 
Dharwar-Panaji road 










that, he suddenly entered the junction 
and dashed against the right broad side 
of the bus, and therefore, it is obvious 
that it was the truck driver who was 
ntirely negligent on the facts of this 
case in causing the accident, In the cir- 
cumstances, we have no hesitation ta 
hold that the accident was the result of 
rash and negligent driving of the truck 
in question, 


‘23. That leads us to consideratior of 
the quantum of compensation, The bus 
which suffered damages was sent to the 
Divisional Workshop where the Engineer 
examined it, The Engineer was examin- 
ed before the Tribunal as PW 1, He has 
given the details of the damages caused 
to the bus and has given his estimat2 at 
Ext, P-1, According to him, repairing 
charges would be Rs, 1,354-66 paise, As 
against this evidence of PW 1, there is 
absolutely no evidence adduced on bes 
half of the respondents, There is no 
reason why we should not accept the 
evidence of PW 1, Hence, we are in« 
clined to hold that the bus suffered 
damages to the extent of Rs, 1,354.66 
paise, to be rounded off to Rs, 1,350/~ 
We have held that the Corporation is 
entitled to recover damages to the pro- 
„perty before fhe Claims Tribunal, In 
fact, it is not at all open to the Corpo- 
ration to approach the Civil Court, as 
the jurisdiction of Civil Court is taken 
away under S, 110-F of the Act, That 
being so, we hold that tha claimant- 
Corporation is entitled to compensation 
of Rs, 1,350}, 


N. G. Venkatarathnam v. N., S, 


passenger . 
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24. In tha result, this appeal is al= 
fowed, ‘The Corporation is granted com= 
pensation of Rs, 1,350/- along with in- 


_terest at 6 per cent from the date ofpe- 


tition till payment, 

25. Under S, 110-B of the Act, wa 
direct that the entire amount of com- 
pensation awarded with interest shall ba 
paid over by the second respondent, Viz., 
the insurer of' the truck, No costs,' 

Appeal allowed, 
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N. G. Venkatarathnam, Decree-holder, 
Appellant v, N, S. Nagendra Gupta, 
Judgment-Debtor, Respondent, 

Ex, Second Appeal No, 39 of 1977, 
D/- 19-10-1978," 

Karanataka Debt Relief Act (25 of 
1976), Ss. 4, 3 (b) and 8 — Term “debt 
advanced” in S, 4 — Dissolution of part- 
nership firm — Accounts settled and one 
partner asked to pay the other certain sum 
— Decree obtained in respect of that - 
sum =- Execution of decree — Amount 
settled. is “debt advanced” and judgment- 
debtor could claim relief under S, 4, (In- 
terpretation of Statutes — Beneficial 
legislation), 


A partnership firm was dissolved and 
accounts were settled. One partner was 
asked to pay a certain sum to the other 
and decree was obtained in respect of the 
amount,- During execution of the decree 
the judgment-debtor raised a plea that 
he was a debtor within the meaning of 
S. 4 and was entitled to the relief 
thereunder, 

Held, that the amount settled was a 
“debt advanced” within the meaning of 
S. 4 and the judgment-debtor could raise 
that plea, (Para 11) 

Sections -4, 3 and 8 have to be read 
fogether, The word ‘advance’ has several 
meanings, That meaning which suits the 
context and which makes for harmonious 
meaning of the threa Sections, should 
obviously be preferred, If the meaning 
‘put forward’, is taken if suits the con- 
text and makes for harmonious reading 
of the three Sections, Instead, if the 
meaning of the word ‘advance’ is taken 


"(Against Judgment and Order of 2nd 
Addl, Civil J, Bangalore, Df- 10-1- 
1977), 


LV/AW/F483/78/MVI 
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as lent it restricts the meaning of tha 
word ‘debt? and it conflicts with the 
definition of the term ‘debt’ amd renders 
S. 8 of the Act otiose, Such a construce 
tion cannot be countenamced in a welfare 
legislation like the Debt Relief Act, , 
(Para 8) 

While construing the provisions of the 
Act, it is necessary to bear in mind that 
the Act should be so construed as to 
advance the remedy and to supress the 
mischief and not try to indulge in any 
intellectual hair splitting and legerde- 
main in interpreting the words with a 
view to maintain the mischief and ham~ 
per the remedy. The Act is meant for 
giving relief to the debtors and the word 
‘debtor’ is defined in S. 3 (c) of the Act 
'‘Debtor’ means, (1) a small farmer, (2) a 
landless agricultural labourer; (3) a per- 
son belonging to weaker sections of the 
people, Section 4 of the Act contem~ 
plates that’ debts of these people incur~ 
red before the commencement of this 
Section, be wholly discharged. Thus, it 
fs obvious, that the purpose of the Act 
is the welfare of the weaker sections, 
viz. debtors as contemplated under S. 3 
of the Act and while construing the 
relief, it is necessary to bear in mind, 
the intention of the legislature to give 
relief to these weaker sections as defined 
in S. 3 (c) of the Act. Thus, considering 
the intendment of the legislation and 
the wordings used in S, 4 in the light of 
S. 3 (b) and S. 8 of the Act, it must be 
held that the words ‘debt advanced’ in 
S. 4 of the Act, has wider connotation 
as given to it under S, 3 (b) of the Act, 
that they mean debt put forward arid 
that it is not restricted only to loan 
advanced, {Para 11) 

Further, the debt in question does not 
come within the exception of S. 8 (h) 
of the Act. The sum represents debt dus 
and not an unliquidated interest of a 
partner in the firm, AIR 1950 Nag 89, 


Rel. on, (Para 12) 
Cases Keferred: Chronological Paras 
AIR 1965 SC 1839 10 
AIR 1962 SC 1543 8 
AIR 1957 SC 907 10 
AIR 1950 Nag 89 19 
(1862) 31 Beav 393.1 135 RR 484, Websier 

v. Webster 10 


(1584) 3 Co, Rea 7a is 76 ER 637, nee 
don’s case . 10 
L. S. Varadaraja Iyengar, for PS 

fant; G, S, Visweswara, for Respondent. 
JUDGMENT: — This appeal is by the 

decree-holder and is directed against the 
judgment dated 10-1-1977 passed by the 
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on Additional Civil Judge, Banga» 
fore City in Execution Appeal No, 60 of 
1276 on his file allowing appeal instituted. 
by the judgment-debtor, on setting aside 
the order passed by the Munsiff (Exe< 
cuting Court) on 7-10-1976 in Execution 
No, 406 of 1976, on his file, . 


2. The decree-holder sought execution 
of the decree obtained by him in O. S. 
No. 1676 of 1967 for Rupees 7,000/- 
with cost and interest against tha 
judgment-debtor in Execution No. 406 
of 1976 before the learned Mun- 
siff. The judgment-debtor raised several 
contentions. One of them was that he 
was a debtor within the meaning of the 
Karnataka Debt Relief Act, 1976, (here 
after referred to as the Act) and that ha 
was entitled to relief contemplated umder 
S. 4 of the Act, The learned Munsiff 
disallowed that contention, The judg- 
ment-debtor went up in appeal before the 
learned Civil Judge, who on hearing tha 
parties came to the conclusion that tha 
decree amounted to a debt advanced 
within the meaning of the Karnataka 
Debt Relief Act, 1976 and in that view 
he allowed the appeal and remitted the 
case back to the learned Munsiff with a 
direction that he should allow the judg- 
ment-debtor to raise the contention that 
he is a debtor under the Act, Aggrieved 
by the said order, the decree~holder nas 
ecme up in appeal before this Court, 


3. The Tearned Advocate appearing 
for the appellant vehemently contended 
that the leamed Civil Judge grievously 
erred in law in holding that the judgment- 
debtor could raise the contention contem- 
plated under S, 4 of the Act. According 
ta him, the decree amount could not be 
considered as a ‘debt advanced’ for tha 
purpose of S, 4 of the Act. Further, if 
it amounted to a debt advanced, it fell, 
according to him, in.the exception con< 
templated under S. 8 (h) of the Act. As 
against this, the learned Advocate ap~ 
pearing for the judgment-debtor-respon~ 
dent argued supporting the reasoning of 
the learned Civil Judge, 


4, Thus, the appeal involves a short, 
but, interesting point of law as to whex 
ther the present decretal amount could 
ba termed as ‘debt advanced’ as contern~ 
plated under S, 4 of the Act, 


5. It appears that the decree-holder 
and the judgment-debtor were partners 
of a firm. The firm was dissolved and 
while settling the account, it was agreed 
that the judgment-debtor should pay 
Fs, 7,001/- to the decree-holder and it is 
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with regard to. that amount, 
decree was obtained and the same 
was put into execution by the 
decree-holder. The learned Advocate ap- 
pearing for the decree-holder submitted 
that the amount settled could not be 
treated as ‘debt advanced’ within the 
meaning of S. 4 of the Act, According 
to him, the word ‘advance’ meant ‘lent’. 
Hence, he submitted that since the 
decree-holder did not lend this amount 
as such to the judgment-debtor, the 
same was not covered within the mean- 
ing of ‘debt advanced’ in S. 4 of the Act. 


6. In order to interpret the words 
‘debt advanced’ used in S. 4 of the. Act, 
it is necessary to read the definition of 
the term ‘debt’ given in S. 3 (b) of the 
Act, It reads: : 

“ ‘debt? means any liability in cash or 
in kind, whether decreed or not and in- 
cludes any amount which is in substance 
a debt; but does not include arrears of 
taxes due to the Central or the State 
Government or a local authority.” 

Then we have the relevant S, 4 which 
reads: 


“Relief from indebtedness: Notwich- 
standing anything in amy law for the 
time being in force or in any contract or 
instrument having force by virtue of any 
such law and save as otherwise expressly 


N, G. Venkatarathnam v, N. 
that a 


provided in this Act, with effect from the . 


date of commencement of this section, — 


(a) every debt advanced before the 
commencement of this section including 
the amount of interest. if any, payable 
by the debtor to the creditor shall be 
deemed to be wholly discharged)...... 5 
And then there is S. 8 which provides 
for exceptions, which reads :— 

“Certain debts and liabilities not to be 
affected, — Nothing in this Act shall 
affect the following categories of debts 
and liabilities of small farmers, landless 
agricultural labourers and weaker s2c+ 
tions of the people, namely :— 

{a} any rent due in respect of any 
property let out to such debtor; 

(b) any amount due under a hire- 
purchase agreement; 

(c) any amount recoverable as arrears 
of land revenue; 

(d) any liability arising out of breach 
of trust or any tortious liability; 

(e) amy liability in respect of wages 
or remuneration due as salary or other=« 
wise for services rendered; 

(£) any liability in respect of main- 
tenance whether under a decree of a 
Court or otherwise: 


S, Nagendra [Prs, 5-8] 


(g) a debt due to— 

(i) the Central Government or any 
State Government; 

(ii) any local authority; 

(iii) a credit agency as defined in the 
Karnataka Agricultural Credit Opera- 
tions and Miscellaneous Provisions Act, 
1974 (Karnataka Act No. 2 of 1975); 

(iv) any Government company within 
the meaning of the Companies Act, 1956; 

(v) the Life Imsurance Corporation of 
India; 

(vi) a Co-operative Society; and 

(bh) any debt which represents the 
price of goods purchased by such deb- 
tor.” 

7. The learned Advocate appearing 
for the appellant earnestly invited my 
attention to the words in S. 4 (a): 

“Every debt advanced before the com- 
-mencement of this Section.” 


He stressed the words ‘debt advanced’ 
and submitted that before a contention 
could be raised under S, 4 of the Act, 
the person must positively establish, 
prima facie. that the sum concerned was 
a ‘debt advanced’ and that unles it was 
a debt advanced, the judgment-debtor 
could not canvass for the application of 
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S. 4 of the Act. As against this, the 
learned Advocate appearing for the 
judgment-debtor submitted that the 


term ‘debt advanced’ does not neces- 
sarily mean that it must be a loan adv- 
anced, but. that they include the wider 
category of debts as contemplated in 
S. 3 (b) of the Act. 


8. In order to appreciate the argu- 
ment advanced and to construe the terms, 
it is necessary to read together the three 
Sections cited above. It is a well settled 
principle of law that while interpreting 
the Act, the Sections should be read 
together so as to make the meaning 
harmonious, each Section shedding light 
on the interpretation of the other Sec- 
tion, (Vide Madanlal v. Shree Changdeo 
Sugar Mills Ltd. AIR 1962 SC 1543). In 
the definition given under S, 3 (b) as 
quoted above, the term ‘debt’ is given a 
very wide connotation. The definition 
is obviously given for the purposes of the 
Act and the relief given in the Act is 
contained in S. 4 of the Act. It is for 
discharge of the debt. Therefore, it could 
not be the intention of the legislature to 
restrict the meaning of the word ‘debt’ 
by using the words ‘debt advanced’ in 
5. 4 of the Act. The term ‘debt’ should 
be given the same meaning in S. 4 of 
the Act. in the context, as is defined in 
S. 3 (b) of the Act. That becomes obvious 
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after reading S. 8 of the Act which 
speaks of exceptions. Certain categories 
of debts are excepted. They include as 
state] above, rent due, liabilities to- 
wards wages, liabilities towards main- 
tenance etc, If really, what is contem=« 
plated in S. 4 for the purpose of giving 
relief is only ‘debt advanced’ in the 
sense, money lent, there was no need to 
provide for the exceptions as stated 
above in S. 8 of the Act, Rent due by 
any stretch of imagination cannot be con- 
sidered as loan advanced. Similarly, 
arrears of wages, arrears of maintenance 
etc, Therefore, that gives an insight or a 
peep into the legislative intention that 
‘the legislature has used the word ‘debt’ 
in S, 4, not with a restricated connotation 
as is mow put forward by the learned 
counsel for the appellant but in its wider 
meaning as defined in S. 3 (b) of the Act, 
The word ‘advance’ is defined in Concise 
Oxford Dictionary thus: 


“advance, v, t. move or put forward, 
bring forward, also pay and lend”, 


Thus the word has several meanings, That 
meaning which suits the context and 
which makes for harmonious meaning of 
the three Sections, quoted above, 
should obviously be preferred, If we take 
the méaning ‘put forward’, it suits the 
context and makes for harmonious read- 


ing of the three Sections. Instead, if we. 


take the meaning of the word ‘advance’ 
jas ‘lent? it restricts the meaning of the 
word ‘debt’? and it conflicts with the defi- 
nitior. of the term ‘debt’ and renders 
S. 8 of the Act otiose. Such a construc- 
tion cannot be countenanced in a welfare 
legislation like the Debt Relief Act, 


9. It is well established that while 
interpreting a beneficial legislation, the 
rules laid down in Heydon’s case (1584) 
3 Co, Rep-7a should be invoked, Max- 
well on Interpretation of Statutes, 12th 
Edition, at page 40, explaining the casa, 
has observed thus: 


“The mischief rule: In Heydon’s case, 
in 1584, it was resolved by the Barons 
of the Exchequer that “for the sure and 
frue interpretation of all statutes in 
general (be they penal or beneficial, res- 
trictive or enlarging of the common law) 
four things to be discerned and consider- 
ed; (Ist), What was the common law 
before the making of the Act. (2nd), What 
was the mischief and defect for which 
the common law did not provide. (8rd). 
What remedy the Parliament hath re- 
solved amd appointed to cure the disease 
of the commonwealth, And, (4th). The 
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true reason of the remedy; and then the 
Office of all the Judges is always to make 
such construction as shall suppress the 
mischief, and advance the remedy, and 
to suppress subtle inventions and eva- 
sions for continuance of the mischief and 
pro privato commodo and to add force 
and life to the cure and remedy, accord- 
ing to the true intent of the makers of 
the Act pro bono publico”, 


10. The Supreme Court of India has 
approved the rules laid down in Hey- 
don’s case in the case of Kanai Lal Sur v, 
Paramnidhi Sadhukhan (AIR 1957SC 907) 
His Lordship, Justice Gajendragadkar, 
as he then was, of the Supreme Court 
rendering the judgment for the Bench 
has observed in para 6 of the judgment 
thus : 

“In support of his argument, Mr. 

Chatterjee has naturally relied on the 
observations made by Barons of the Ex- 
chequer in Heydon’s case (1584) 3 Co, Rep 
Ya, Indeed, these observations have 
so frequently cited with approval by 
Courts administering provisions of wel- 
fare enactments that they have now 
attained the status of a classic . on the 
subject and their validity cannot be 
challenged.” 
In Sheikh Gulfan v. Sant Kumar Gan- 
guli (AIR 1965 SC 1839), the same Judge 
in para 19 of the judgment has observed 
thus: 

“Normally, the words used im a statute 
have to be construed in their ordinary 
meaning; but in many cases, judicial ap- 
proach finds that the simple devise of 
adopting the ordinary meaning of words 
does not meet the ends of fair and ‘a 
reasonable constructions, Exclusive reli- 
ance on the bare dictionary meaning of 
words may not necessarily assist a pro- 
per construction of the statutory provi- 
sion in which the words occur, Often 
enough, in interpreting a statutory provi- 
sion, it becomes necessary to have regard 
to the subject-matter of the statute and 
the object which it is intended to achi- 
eve. That is why in deciding the true 
scope and effect of the relevant words 
in any statutory provision, the context 
in which the words occur, the object of 
the statute in which the provision is in- 
cluded, and the policy underlying the 
statute assume relevance and become 
material. As Halsbury has observed, the 
words “should be construed in the light 
of their context rather than what may 
be either their strict etymological sense 
or their popular meaning apart from that 
context”, i 
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11. Thus, while construing the provi- 
sions of the present Act, it is meces- 
sary to bear in mind that the Act should 
be so construed as to advance the reme- 
dy and to suppress the mischief and not 
try to indulge in any intellectual hair 
splitting and legerdemain in interpreting 
the words with a view to maintain the 
mischief and hamper the remedy.: The 
Act is meant for giving relief to the deb- 
tors and the word ‘debtor’ is defined in 
S. 3 (c) of the Act. ‘Debtor’ means, (1) 
a small farmer, (2) a landless agricultural 
labourer; (3) a person belonging to wea- 
ker sections of the people. Section 4 of 
the Act contemplates that debts of these 
people incurred before the commence- 
ment of this Secticn, be wholly discharg~ 
ed, Thus, t is obvious, that the purpose 
of the Act is the'welfare of the weaker 
sections, viz., debtors 
under S. 3 of the Act and while con- 
struing the relief, it is necessary to bear 
in mind, the intention of the legislature 
to give relief to these weaker sections 
as defined in S. 3 (c) of the Act. Thus, 
considering the intendment of the legisla- 
tion and the wordings used in S. 4 in 
the light of S. 3 (b) and S. 8 of the Act, 
I have no hesitation to hold that the 
words ‘debt advanced’ in S. 4 of the Act 
has wider connotation as given to it 
under S, 3 (b) of the Act, that they 
mean debt put forward and that it is 
not restricted only to loam advanced, 


That being so, I hold that the learned. 


Civil Judge was perfectly justified in 
coming to the conclusion that the judg- 
ment-debtor has a right to raise the con- 
tention under the Act, Whether he would 
ultimately prove that he is a debtor 
within the meaning of S. 3 (c) of the 
` Act, is a question of- fact which the 
learned Munsiff has to decide, 


12. It is also relevant in this context 
to refer to another argument advanced 
by the learned counsel for the appellant, 
He submitted that even if the term ‘debt 
advanced’ in S, 4 is wide enough to mean 
as debt put forward, the debt in question 
comes within the scope of exception 
under S. 8 (h) of the Act, Section 8 (h} 
as quoted above, refers to any debt 
which represents price of goods purchase 
ed by such-debtor,, The learned counsel 
argued. relying on the decision of the 
Nagpur High Court in the case Sahebram 
Surajmal v. Purushottamlal Gopikishan 
(AIR 1950 Nag 89), that interest of the 
partner in a partnership represents price 
of goods purchased. and as uch, the debt 
in the instant case, fell within the 


K. S. R. T. Corpn. v, K. S. R. T, A. Tribunal, Bangalore 


as contemplated. 
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meaning of Exception of S, 8 (h) of the 
Act. This submission was resisted by the 
learned counsel appearing for the other 
side inviting my attention that the 
decree obtained in this case was for a 
Higuidated sum settled after the. dissolu- 
tion of the partnership and as such, this 
cannot be termed as sale of a partner’s 
interest in the partnership firm. The 
aforecited Nagpur case clearly states at 
page 91 thus: i 
“The interest of a partner in the part- 
oership is certainly not a claim to a 
debt as a ‘debt’ is an obligation to pay a 
Hguidated (or specified) sum of money, 
Webster v. Webster (1862) 31 Beav, 393.” 
There cannot be any dispute about the 
proposition of law so laid down. But; 
in the instant case, it is not the interest 
of a partner in a partnership firm with 
which we are concerned, but, it is the 
liquidated sum which is settled to be 
paid by the judgment-debtor after the 
dissolution of the partnership, The very 
ruling of the Nagpur High Court, cited 
above, makes it clear that a liquidated 
{or specified) sum becomes debt. In the 
circustances, the contention of the 
learned counsel that the sum does not 
become a debt, because, it is a sale of 
partnership interest, cannot be upheld. 
As pointed above, the sum represents 
debts due and not an unliquidated 
interest of a partner in the firm, 


13. In the result, the appeal is dis- 
missed as devoid of merits. No costs. 
Appeal dismissed, 
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D, M. CHANDRASHEKHAR, C. J, AND 
N, D. VENKATESH, J. 

Karnataka State Road ‘Transport Cor~ 
poration, Bangalore, Appellant v. Karna- 
taka State Road Transport Appellate Tri- 
bunal, Bangalore and others, Respon- 
dents. 

Writ Appeals Nos, 195 and 196 of 1976, 
D/- 9-8-1978," 

Motor Vehicles Act (4 of 1939), Sec- 
tion 68-F — Intersection and overlapping 
of routes. 

Where the notified route and the route 
of the private Operator of motor vehicles 
eross e village, the portion of the route 
within the village must be regarded only 


“(Against judgment of Venkataramiah, J. 
in W, P. Nos. 4335 of 1975 and 5958 of 
1974). : 
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as an intersection and not the overlap. 
ping of the routes. AIR 1974 SC 1940, 
Rel, cn, (Para 11) 

Anno: AIR Comm., M. V, Act (lst 

Edn.), S. 68-F, N. 5. 
Cases Referred: Soukan BET 
AIR 1974 SC 1940 ; 12 
(1974) W. P. No. 6000 of 1974 Ea 6 
(1973) Writ Petn, No, 1805 of 1972, 

D/- 6-12-1973 (Kant), Mysore S.R.T, 

Corpn, v, M. R. Mahadeviah 6, 7 

P. R. Ramesh for B. Tilak Hegde, for 
Appellant in both Appeals; M. Rangaraj 
(for No, 3) in W. A. No, 195 of 1976 and. 
A, Ananda Shetty (for Nos, 3a to 3e) in 
W. A. No, 196 of 1976, for Respondents. 

D. M. CHANDRASHEKHAR, C. J.: — 
Writ Appeal No, 195 of 1976 is from the 
order of Venkataramiah, J., in W. P, 
No. 4335 of 1975. Writ Appeal No. 196 of 
1976 is also from his order in W P, 
No, 5958 of 1974, 

2. As the question arising for deter- 
mination in both these appeals, is the 
same, we have heard these two appeals 
and are deciding tham by this common 
judgment. 


3. Both these appeals are by the 
Karnataka State Road Transport Cor- 
poration (hereinafter referred to as ‘the 
Corporation’). In W, P. No. 5958 of 1974 
the impugned order is of the Karnataka 
State Transport Appellate Tribunal (here- 
inafter referred to as ‘the Tribunal’) 
affirming the grant of a permit to 
operate the stage carriage between Mava- 
thur and Bangalore. In W. P, No. 4335 
of 1975 the grant of a permit to operate 
a stage carriage between Bangalore and 
Tariyur, has been impugned, The learn- 


ed single Judge dismissed both the writ 


petitians, 

4, The ground on which the aforesaid 
two permits has been assailed, is that 
the routes covered by them overlap a 
notified route under a scheme known as 
the ‘Bangalore Scheme’ approved under 
S. 68-D of the Motor Vehicles Act (here- 
inafter referred to ‘the Act’). That scheme 
provides for total exclusion of private 
operators on certain routes including por- 
tions thereof, It is undisputed that Jala- 
halli Cross and Hesaraghatta Cross lie on 
one of such notified routes and also the 


two routes in respect of which the im- - 


pugned permits have been granted to 
private operators. 

5. Shri P. R. Ramesh,. learned counsel 
for the appellant (the Corporation), con- 
tended that the route between Jalahalli 
Cross and Hesaraghatta Cross forms a 


in conflict 
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part of a notified route under the Banga~ 
lore Scheme and that S. 68-F (2) of the 
Act prohibited issue of any permit to a 
private operator to run the state carriage 
on a route any part of which would 
overlap such notified route. 

6. The learned single Judge rejected 
the above contention relying on the 
decision of this Court in W. P. No, 6000 
of 1974 wherein it was observed: 

“The point of law covered by the 
second contention has been settled by 
this Court in Mysore State Road Trans« 
port Corporation v. M, R. Mahadeviah 
(Writ Petn. No. 1805 of 1972 decided on 
6-12-1973) (Kant.) in which it has been 
held that when the overlapping portion is 
situated within the village limits. grant 
of a permit on that portion would not 
amount to transgression of the scheme,” 


7. In W. P. No. 1805 of 1972 
Venkataswami, J., observed: : 


“It is seen from the record that tha 
overlapping portion of the varied route, 
in the context of the Bangalore Scheme, 
is hardly six furlongs in length and lies 
between Jalahalli and Hesaraghatta 
Cross. In this context. on behalf the 
permit holder a report of the Executive 
Engineer has been produced, The said 
Engineer is of opinion’ that both these 
points lie within the limits of one and 
the same village viz., Dasarahalli, In 
that view, it ‘cannot be said that 


‘these two points are different termini of 


a route. On the other hand, they must 
be deemed to be two termini comprised 
In one and the same village, which must 
be deemed to be only ‘one terminus in 
the context of a route operated by stage 
carriages,” - 

8& Sri Ramesh contended that the 
view taken in the aforesaid decisions, is 
with the ruling of the 
Supreme Court in Mysore State Road 
Transport Corporation v. Mysore State 
Transport Appellate Tribunal (AIR 1974 
SC 1940). He invited our attention to tha 
observation of the Supreme Court that 
if a particular route granted to a private 

operator overlaps a notified route, such 
permit is not valid however short may 
be the distance over which such over- 
lapping takes place. 

9. On behalf of the respondent-permit 
holders, Sri M. Rangaswamy and Sri 
Ananda Shetty contended that the 
routes covered by the impugned permits 
do not overlap but merely intersect the 
notified route and that such intersection 
is not prohibited as is evident from the 
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following observations of the Supr2me 
Court in Mysore State Road Transport 
Corporation case (supra) at p. 1944: 


‘The intersection of the notified route 
may not, in our view, amount to travers- 
ing or overlapping the route because the 
prohibition imposed applies to a whole or 
a part of the route on the highway on 
the same line of the route, An intersec- 
tion cannot be said to be traversing the 
same line, as it_cuts across it.” 


10. The material question for deter~ 
mination in these appeals is whether the 
two routes of private operators overlap 
or intersect the notified route under the 
Bangalore Scheme. Sri Rangaswamy and 
Sri Ananda Shetty contended that since 
Jalahalli Cross and Hesaraghatta Cross 
lie within the limits of same village, ie., 
Dasarahalli, they cannot be regarded as 
two different termini or places, that the 
stretch of the road between them ean- 
not be regarded as a route or a part 
thereof and that each of the two ro.tes 
of the private operators merely inter- 
sect the notified route at Dasarahalli, 


11. According to strict geometric eon- 
cepts, a point has no dimension and a 
line has also no breadth, However, for 
deciding whether there is intersection of 
overlapping, we should adopt a common 
sense approach and not a pedantic one 
based upon pure geometric concepts, In 
a village like Dasarahalli, no one weuld 
think of boarding a stage carriage at one 
end of that village to get down at 
another end of the same village. Hence, 
any two points on the road within the 
limits of that village, cannot reasonably 
be regarded as two termini and two 
places on a route running through that 
village, Hence, the stretch of the road 
lying within those two points cannot 
reasonably be regarded as a route cr a 
part thereof. When two different 
routes pass through such a village and 
wot beyond the limits thereof, even if 
the road between such limits of -hat 
village is common for both-the rottes, 
it is more reasonable to regard those 
two routes as intersecting at that village 
than to regard them as overlapping with- 
in the limits of that village. If the 
aerial route between Delhi and Madras 
and the aerial route between Bombay 
and Calcutta pass through Nagpur, is it 
reasonable to say that they overlap be- 
cause the planes proceeding in both the 
routes, while landing at Nagpur for an 
intermediate halt, use the same air s-rip 
in the airport at Nagpur ? 
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12. Since intersection of the notified 
route, as distinct from overlapping, is 
permissible according to the ruling of 
the Supreme Court in Mysore State Road 
Transport Corporation case (AIR 1974 
SC 1940) (Supra) the grant of impugned 
permits did not contravene S. 68-F (2) of 
the Act. 

13. Hence, we affirm the impugned 
decisions of the learned single Judge and 
dismiss these appeals, f 

14, In the circumstances of the cases, 
the parties will bear their own costs. . 

Appeals dismissed 
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Sidramappa Rachappa Chiniwar and 
others, Petitioners v. Shankaralingappa 
Veerappa Bilagi and others, Respondents. 

Civil Rev, Petn, Nos. 1940 .and 1941 
of 1977 and C.R.P. 1271 of 1978, D/- 7-8- 
1978.* 

Civil P. C, (5 of 1908), O, 21 Rr, 58, 59 
(as amended by Amendment Act (1976) ) 
=- Claims and objections to attachment 
— Order of adjudication made by Ex- 
ecuting Court — Whether appealable so 
as to bar revision. (S. 115), 


When third party’s claim to or objec- 
tion to attachment of any property at- 
tached in execution of a decree on the 
ground that such property is not liable 
to such attachment, is adjudicated upon 
by the Executing Court under Rule 58 
of Order XXI C.P.C, as amended by the 
Amendment Act the order of adjudica- 
tion so made by the Executing Court 
would be a decree which would enabie 
the aggrieved party to question the same 
in an appeal as provided for in the same 
Rule of the Amended Code and no revi~ 
sion would therefere lie under S, 115. 

(Para 10) 

A perusal of Rr. 58 and 59 of the 
Amended Code will show that — (1) the 
claims to or objection to attachment of 
any property attached are classified into 
two categories, viz., (i) claims preferred 
or objections made after the attached 
property is sold or claims or objections 
designedly or unnecessarily delayed and 
(ii) claims preferred or objections made 
before the sale of the attached property 
without designedly or unnecessarily de- 


(Against order of Munsiff, Muddebihal, 
D/- 31-10-1977). 


KV/KV/E854/78/GDR, — 
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laying; (2) the claims or objections fall- 
ing in the first category, when are not 
entertained by the Executing Court as 
required by the proviso to sub-rule (1) 
of Rule 58, it is open to the aggrieved 
party to file a separate suit to establish 
his right as provided for in sub-rule (5) 
of Rule 58; (3) the claims or objections 
when fall in category (ii), they are to 
be adjudicated upon as provided for in 
sub-rules (2) and (3) of Rule 58 and not 
by a separate suit; (4) the claim or ob- 
jection, when is so adjudicated upon, the 
order made thereon is deemed to be a 
decree and appealable as provided for in 
sub-rule (4) of Rule 58. 
Held that the claims before the Court 
below were claims which had to be ad- 
` judicated upon by the Court under Rule 
58 of Order XXI of the Amended Code 
treating them as claims falling under 
category (ii). Though the Court while 
making the orders stated that it ‘was 
making summary orders and it was open 
to the aggrieved parties to file reguler 
suits for establishing their rights, the 
orders under challenge were to be neces- 
sarily considered as decrees appealable 
as provided for in sub-rule (4) of Rule 
58 and the revision under S, 115 C.P.C, 
was not maintainable, (Paras 9, 11) 
Anno: AIR Comm, C.P.C. (9th Edn), 
Ss, 58-59 N. 90 and S. 115 N, 7. 
Cases Referred: Chronological Paras 
ATR 1964 SC 497: 1963 All LJ 1068 11 
B. V. Deshpande, for Petitioners; V, S, 
Gunjal, for Respondents, 


ORDER :— “When third party's claim 
to or objection to attachment of any pro- 
perty attached, after the coming into force 
of the Code of Civil Procedure (Amende 
ment) Act, 1976, to be referred to as the 
Amendment Act, in execution of a decree 
on the ground that such property is not 
liable to such attachment, is adjudicated 
upon by the Executing Court under Rule 
58 of Order XXI of the Code of Civil 
Procedure, 1908, as amended by the 
Amendment Act, to be referred to as the 
Amended Code, is the order of adjudica~ 
tion so made by the Executing Court a 
decree as would endble the aggrieved 
party to question the same in an appeal 
as provided for in the same Rule of the 
Amended Code?” is a common question of 
law which arises for my decision in 
these three revision petitions, for, they: 
become unmaintainable of my decision 
on the question is in the affirmative. 

2. The undisputed facts which have 


necessitated a decision on the said ques= 


ticn are briefly these: 


(Para 8) - 


! 
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One Shankaralingappa Veerappa Bi- 
lagi, the respondent in C.R.P. Nos. 1940 
and 1941 of 1977 and the petitioner in 
C.R.P. 1271 of 1978 having obtained a 
money decree in O. S. No. 93 of 1373 on 
the file of the Court. of the Munsiff at 
Muddebihal, desiring to execute the de- 
cree, filed Execution Case No, 10 cf 1977 
on the file of the same Court seeking at- 
tachment and sale of certain properties 
on the plea that those properties belong- 
ed to the judgment-debtor, The Court, 
in tum, having ordered attachment of 
the said properties, the order of attach- 
ment was given effect to on 17-2-1977. 
The petitioner in C.R.P. 1940 of 1977, 
since filed an application under Rule 58 
of Order XXI of the Amended Code ob- 
jecting to the attachment, the applica- 
tion was registered by the Court as Misc, 
Case No, 7 of 1977 and adjudicated upon. 
Similarly, the application made by the 
petitioner in C.R.P, 1941 of 1977 was re- 
gistered by the Court as Misc, Case No. 9 
of 1977 and adjudicated-upon, So also, 
another similar application made Sy the 
respondent in C.R.P, 1271 of 1978 was 
registered as Misc, Case No, il of 1977 
and adjudicated upon, By separate orders 
made by the Court in the said three Mis- 
cellaneous Cases, the first two cases wera 
dismissed while the third case was al- 
lowed, Aggrieved by the said orders, 
the three Revision Petitions are filed by 
the unsuccessful parties, While ths peti- 
tioners in C.R.P. Nos. 1940 and 1941 of 
1977 are the objectors who object2d_ to 
the attachment, it is significant to note 
that the petitioner in C.R.P, 1271 of 1978 
is the decree-holder at whose instance al! 
the properties concerned in the Miscel~ 
janeous Cases before Court below wera 
attached, What becomes apparent from 
the conduct of the said objectors who ob- 
jected to the attachment amd the decree= 
holder in filing the Revision Petitions 
under consideration is that all of them 
have proceeded under the impression 
that no appeal was maintainable against 
the orders in question as was admittedly 
the legal position under the Code of 
Civil Procedure, 1908, as it stood prior 
to its amendment under the Amendment 
Act, to be referred to as the old Code. 
This is how the question formulaied by 
me at the outset has arisen for my deci» 
sion, 


3. As my decision on the said question 
has to necessarily depend upon the view 
I may take om the change in the legal 
position that has been brought about by 
coming into force of the Amendment Act 
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on 1-2-1977, I propose to set out the pro- 


visions of the old Code, the Amendment 
Act and the Amended Code in so far as 
they may become relevant for the pur- 
pose of the present discussion. 

4. Rules 58 to 63 of Order XXI of the 
old Code which dealt with investigation 
of claims and objections relating to pro<, 
perties attached in execution of a decree 
read thus: 

“58, Investigation of claims fo, and 
objections to attachment of attached 
property, — (1) Where any claim is pre- 
ferred to, or any objection is made to, 
the attachment of, any property attached 
in execution of a decree on the ground 
that such property is not liable to such 
attachment, the Court shall proceed to 
investigate the claim or objection with 
the like power as regards the examina- 
tion of the claimant or objector and_ in 
all other respects, as if he was a party 
to the suit: 


Provided that no such investigation 
shall be made where the Court considers 
that the claim or objection was designed- 
ly or unnecessarily delayed, 

(2) Postponment of sale. — Whera 
the property to which the claim or objec~ 
tion applies has been advertised for sale, 
the Court ordering the sale may post- 
pone it pending the investigation of the 
claim or objection, 


59, Evidence to be adduced by clai- 
mant. — The claimant or objector mus? 
adduce evidence to show that at the data 
of the attachment he had some interest 
in, or was possessed of, the property at- 
tached, 


60. Release of oparty. from attacha 
ment. —- Where upon the said investiga- 
tion the: Court is satisfied that for the 
reason stated in the claim or objection 
such property was not when attached, 
in the possession of the judgment-debtor 
or of some person in frust for him, or 
în the occupancy of a tenanf ‘or other 
person paying rent to him, or that, being 
In the possession of ths 4Judgmenf- 
debtor at such time, if was sọ in his pose 
session, not on his own account or as his 
own property, but on account of or in 
trust for some other person, or partly on 
his own account and partly on accoun? 
of some other person, the Court shall 
make an order releasing the property, 
wholly or to such extent as if thinks fit, 
from attachment, 

61. Disallowance of claim of property 
attached. ~- Where the Courf is satisfied 
that the property was, at the time it was 
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attached, in the possession of the judg- 
ment debtor as his own property and not 
on account of any other person, or was 
in the possession of some other person 
in trust for him, or in the occupancy 
of a tenant or other person paying rent 
ae him, the Court shall disallow: tha 
aim, 


62, Continuance of attachmenî sub= 
fect to claim of incumbrancer, == Where 
the Court is satisfied thaf the property 
is subject fo a mortgage or charge in fav- 
our of soma person not in possession, 
and thinks fit fo continue the at- 
tachment,. if may do so, subject to such 
mortgage or charge, 


63, Saving of suits to establish right 
fo attachéd property, — Where a claim 
or an objection is preferred, the party 
against whom an order is made may in- 
stitute a suit fo establish the right 
which he claims fo the property in dis- 
pute, but, subject fo the result of such 
suit, | if any, the order shall be conclu~ 
sive,” 


5. While sub-rule (1) of Rule 58 au- 
thorised a third party to object fo at- 
tachment by means of an application fil- 
ed within a reasonable time, sub-rule (2) 
thereof had empowered "the Court to 
postpone tha sale pending investigation 
of the objection, Again, while Rules 59 
to 62 provided for a summary investiga- 
tion by the Executing Court into pos- 
session as distinct from a thorough trial 
of ultimate right, Rule 63 provided for 
a remedy by way of a regular suit to 
the party aggrieved by any order made 
on summary investigation to establish 
the right claimed by him in respect of 
the attached property, From the said 
provisions, it would follow that when an 
order was made by the Executing Court 
on a summary investigation under the 
said rules, the immediate remedy open 
fo an aggrieved party was to get such 
an order revised by filing a revision peti- 
tion under Section 115 of the old Code, 
While, however, it was open to the ag- 
grieved party to file also a regular suit 
to establish the right claimed by him 
notwithstanding the s adjudica- 
tion, But the Amendment Act which 
has come into forca with effect from 1-2- 
(977 has brought about some al- 
terations in the provisions of the old 
Code, 


6. Rules 60 to 63 of Order XXI of the 


‘old Code are repealed by the Amend- 


ment Act, while Rules 58 and 59 of 
Order XXI of tha old Code ara substi- 
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tuted with new provisions by the Amend- 
ment Act, 

7. Even the heading “Investigation 
of claims and objections” of the relevant 
provisions of the old Code is changed 
into the heading “Adjudication of claims 
and objections”, The relevant provi« 
sions of the Amended . Code, therefore, 
areg 

“Adjudication of claims and objections 

58. Adjudication of claims to or ob= 
Jections to attachment of, attached pro- 
perty, — (1) Where any claim is prefer- 
red to, or any objection is made to the 
attachment of, any property attached in 
execution of a decree on the ground thai 
such property is not liable to such attach- 
ment, the Court shall proceed to ad= 
judicate upon the claim or objection in 
accordance with the provisions herein 
contained s 

Provided that no such claim or objec 
tion shall be entertained ~ . 

(a) where before the claim is pree 
ferred or objection is made, the property 
attached has already been sold; or 

(b) where the Court considers tha? 
the claim or objection was designedly or 
unnecessarily delayed, - 


(2) All questions (including questions 
relating to right, title or interest in the 
property attached) arising between the 
parties to a proceeding or their represen- 
tatives under this rule and relevant to 
the adjudication of the claim or objec- 
tion, shall be determined by the Court 
dealing with the claim or objection and 
not by a separate suit, 


(3) Upon the determination of ths 
questions referred to in sub-rule (2), the 
Court shall, in accordance with such de= 
termination — 


(a) Allow the claim or objection and 
release the property from attachment 
either wholly or to such extent as if 
thinks fit; or 

(b) disallow the claim oy objections 
or 

(c) continue the attachment subject 
to any mortgage, charge or oher interes? 
im favour of any person; or i 

(d) pass such order as in the circum= 
stances of the case it deems fit, . 

(4) Where any claim or objection has 
been adjudicated upon under this rule, 
the order made thereon shall have the 
same force and be subject to the same 
conditions as fo appeal or otherwise as 
{f it were a decree. 

(5) Where a claim or objection is 
preferred and the Court, under the pro= 
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viso to sub-rule (1), refuses to en-ertain 
it, the party agains? whom such order is 
made may institute a suit to establish the 
right which he claims to the property in 
dispute, but, subject to the result of such 
suit, if any, an order so refusing to en- 
fertain the claim or objection shall be 
conclusive, l 

59. Stay of sale, — Where befcre the 
claim was preferred or the objection was 
mada, the property attached had already 
been advertised for sale, the court 

le) If the property is movable, make 
an order postponing the sale, pending 
the adjudication of the claim or objec 
tion, or 

(b) if the property is immoveable, 
make an order that pending the adjudi- 
cation of the claim or objection, the pro- 
perty shall not be sold, or that pending 
such adjudication the property may be 
sold but the sale shall not be comirmed, 
and any such order may be made subject 
to such terms and conditions as to secus 
ed or otherwise as the Court thinks 


& A perusal of the said provisions of 
the Amended Code will show that — (1) 
the claims to or objection to attachment 
of any property attached are classified 
into two categories, viz,, (i) claims pre- 
ferred ‘or objections made after the 
attached property is sold or claims or - 
objections designedly or unnecessarily de- 
layed and (ii) claims preferred or objec- 
tions made before the sale of the attach- 
ed property without designedly or un- 
necessarily delaying; (2) the claims: or 
objections falling in the first category, 
when are not entertained by the Execut- 
ing Court as required by the proviso to 
sub-r, (1) of R. 58, it is open to the 
aggrieved party to file a separate suit to 
establish his right as provided for in 
sub-r. (5) of R. 58: (3) the claims or 
objections when fall in category (ii) 
referred to earlier, they are to be adju- 
dicated upon as provided for im sub- 
rules (2) and (3) of R. 58 and not by a 
separate suit; (4) the claim or objection, 
when is so adjudicated upon, the order 
made thereon is deemed to be a decree 
and appealable as provided for in sub» 
rule (4) of R, 58, 

9. At this stage, I’ have to state tha? 
the learned counsel appearing for the 
contesting parties having regard to the 
provision contained in S. 97 (2) (q) of 


the Amendment Act, did not dispute 


that the claims ‘before the Court below 
were claims which had to be ad= 


1979 


Judicated upon by the Court be 
low under Rule 58 of Order XXI of 
the Amended Code treating them as 
claims falling under category (ii) adverte 
ed to earlier, In this view of the matter, 
though the Court below while making 
the orders under challenge in these revi« 
sion petitions has stated that it was 
making summary orders and it was open 
to the aggrieved parties to file regular 
suits for establishing their rights, the 
orders under challenge are to be neces«= 
sarily comsidered as decrees appealable 
as provided for in sub-r, (4) of R, 58 off 
O. XXI of the Amended Code, 


10. For the foregoing reasons, I 
decide the question set out at the outset 
in the affirmative. 

11. The next question that arises for 
my consideration is as 
revision petitions which are filed in tha 
High Court under S, 115 of the Code, 
seeking revision of the appealable orders, 
are maintainable, It was not disputed 
that revision under S, 115 of the new 
Code would not lie against an 
order of a Court subordinate to the 
High Court, if an appeal lies against 
such order, But, what was contended 
was that a revision petition to the High 


Court would lie against an order of a- 


Court subordinate to the High Court, 
where no direct appeal lies to the High 
Court against such an order, This con= 
tention, in my view, cannot be counten= 
anced and has to be rejected, for, the 
Supreme Court in the case of S. S, 
Khanna v. F. J. Dillon (AIR 1964 SC 497] 


has upheld the view that when an appeal 


lies against an adjudication to another 
Court from the decision of which an ap- 
peal lies to the High Court, the High 
Court has no power to exercise its revi= 
sional jurisdiction, 

12. Hence, the revision petitions ara 
fiable to be rejected as unmaintainable, 


18. Before concluding I must observa 
that the orders challenged in the revi= 
sion petitions when gave an impression 
that they were made under the old Code, 
ft is not surprising that the petitioners 
before me have challenged the orders by 
filing the revision petitions proceeding 
on the basis that the provisions of tha 
old Cede governed the matter, Again, 


the Amendment Act has come into forca. 


with effect from 1-2-1977 by a Notificae 
tion issued in the Official Gazette on 
17-2-1977. When it is borne in mind that 
the date on which the amendment came 
into force was notified on 17-2-1977, it 
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cannot be said that the revision petitions 
are mot prosecuted by the petitioners 
bona fide, In these circumstances, I am 
sure that when applications for condona- 
tion of delay in filing the appeals — 
when appeals are filed against the orders 
under revision — are filed before tha 
appellate Court, they would be consix ` 
dered sympathetically and the delay con- 
doned, 

14, The revision petitions are, there- 
fore, rejected as unmaintainable, How- 
ever, in the peculiar circumstances of the 
cases, the parties are directed to bear 
their own costs of the petitions, 

. Revision dismissed, 
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Channappa Chanavirappa Katti and 
another, Appellants v, Laxman Bhim 
appa Bajantri and others, Respondents. 

Mise. First Appeals Nos, 227 and 363 of 
£975, D/- 26-6-1978,* 

(A) Motor Vehicles. Act (4 cf 1939), 
S. 110-B — Vicarious liability — Owner 
of vehicle held was liable to pay com- 
pensation for negligent conduct of its 
driver, 

The accident which gave rise to the 
claims for compensation on account of 
death of the cleaner of the goods vehicle 
and the owner of the goods occurred due 
to rash and negligent conduct of the 
driver In driving the goods vehicle in 
the course of his employment as a ser- 
vant of the owner of the vehicle, The 
cleaner was employed as such by the 
owner and was travelling in the vehicle 
at the time of the accident in his capa- 
city as the cleaner. The driver was acting 
within his authority at the time of the 
accident in carrying the owner of the 
goods along with the goods in the vehi- 
cle as permitted under the Rules, In the 
circumstances, the owner of the vehicle 
was vicariously liable for compensation, 

(Para 9) 

Anno; AIR Comm, M. V. Act (ls? 
Edn.), S, 110-B, N. 4. 

(B) Motor Vehicles Act (4 of 1939), 
S. 95 (1) (b) @, Second Proviso to 
S. 95 (1) (b) — “Any person” — Passen- 
gers falling in first part of proviso can 


"(Against Judgment ‘and Award of 
M.V.A.C.T., Bijapur, D/- 28-2-1975), 
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be described as “any person” within 
§. 95 (1) (b) @ so as to be covered by 
compulsory insurance, 


From the exception contained fn tha 
second part of the second proviso to S, 95 
(1) (b) it follows that passengers men= 
fioned in that part are excluded from tha 
coverage of compulsory insuranca con= 
templated in Chap, VIII of the Act, Bué 
enacting a further exception in the first 
part of the proviso to the exception con- 
tained im the second part thereof, the 
Legislature imposes a duty on the insur= 
ed to take out a Policy of compulsory 
insurance in respect of tha vehicle so as 
to provide insurance agains? any 
Wiability to passengers carried for 
hire or reward or by reason of oF 
in pursuance of a contract of em- 
ployment, incurred by the parson 
using the vehicle, Therefore, passengers 
carried for hire or reward or by reason 
of or in pursuance of a contract of em- 
ployment falling under the class of passe 
engers within the meaning. of the excep" 
tion contained in the first part of the 
proviso are restored to the status of ‘any 
person’ found in S, 95 (f) {>} G} Thus, 
if a passenger carried for hire or reward 
or by reason of or in pursuance of a 
contract of employment in a vehicla 
which is compulsorily insured, dies or 
suffers bodily injury by the use of the 
insured vehicle making the insured liable 
in damages, it must necessarily be cons- 
frued as a liability which requires to be 
reimbursed by the insurer by reason of 
the policy of compulsory insurance faken 
fn respect of the insured vehicle by tha 
insured, {Para £7} 


Annos AIR Comm, M., V. Aci (isi 
Edn.), S. 95, N, 3, 


(C) Motor Vehicles Act (4 of 1939), 
Second Proviso to 
ception contained in first part of provisa 
= Does not relate fo passengers carried 
in public service vehicles, 


The word “passengers” used In tha 
first part of the Second Proviso to Sec- 
tion 95 (1) {) should not necessarily pere 
fain to the “passengers” in a public ser- 
vice vehicle, Tf such a construction fs not 
accepted, if would result in narrowing 
the scope of the exception contained in 
the first part of ths proviso and if would 
not be in keeping with tha principle of 
Jaw that the provisions of Chap, VIII of 
the Act should be construed in a manner 
as would ensure the object of the enact 
ment, AIR 1964 SC £736, Applied. 

{Para 18} 
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Anno: AIR Corm, M, V, Act (si 
Edn.), S. 95, N. 3. 

(D) Motor Vehicles Act (4 of 1839), Se- 
cond Proviso to S, 95 (1) (b) — “Vehicle in, 
which passengers are carried for hire or 
reward” == Goods vehicle carrying owner 
of goods as a passenzer is such vehicle, 

The policy of the law in making pro- 
vision for compulsory insurance of vehi- 
cles is to cover the risk of innocent third 
parties, The owner of the goods hirer 
of goods vehicle) who wants to convey 
his goods through a public goods-vehicla, 
will be an innocent third party when ha 
dies or suffers injury while accompany~ 
ing his. goods carried by a public goods 
vehicle, in the coursa of tha user of the 
wehicls, Tha simple reason ts that, in 
the normal course of things, 2@ would 
not be possibla for him to ascertain 
beforehand, tha financial stability of the 
user of the vehicle, the expertisa of tha 
driver of tha vehicle in driving ft, or tha 
coad=worthy condition of the vehicle, aa 
would ansura his sacefty, When such a 
person travels as a passenger in s. goods- 
vehicla which is used fo advarce tha 
business intarests of ifs owner and is 
permitted by faw, if cannot be said thaf 
t is not a vehicle meant for carrying 
passengers for hire cr reward, provided 
for in tha exception fo the first part of 
Eha Second Proviso fo S. 95 {1} O) 

{Para 23) 


From this f wouid follow ‘that the 
goods vehicle which zarries tha owner of 
the goods as a passenger can be ccnstrued 
as a vehicle in which passengers ara 
carried for hire or reward as would 
answer the exceptior. contained in the 
first part of the Secend Proviso so as to 
maka the coverage o= risk of such a per- 
son compulsory under Chap, VHI of tha 
Act, {Fara 24) 


Moreover, tha proviso to R, a ot 
the Mysora Motor Vehiclas Rules, 1963, 
specifically authorises tha usa of tha 
goods vehicle for carrying tha owners of 
goods carried in the vehicle as passengers, 
Therefore, the term. relating fo the 
fimitation of liability In the insurance 
policy as nof fo covar ‘use for the con- 
veyance of passenger: for hire or reward’, 
does not enable the insurer fo eszape ita 
Giability for the risk of. the owner of tha 
goods, (1971) 2 All ER 1345 and (£974) 15 
Guj LR 428, Relied ony ILR (1976) & 
Kant 133, Disting, (ara 25) 

Annot AIR Comm, M, V, Act - {iat 
Edn.j, S. 95, N. 3. | 

(Œ) Motor Vehicles Act (4 of 1939), 
S. 95 (2) (a) and (b) — Extent of liabi- 
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lity of an insurer — Death of passengers 
in goods vehicle — Liability has to ke 
fixed with reference to terms in Sez- 
tion 95 (2) (a) and those referred to in 
policy and not with reference to Se:- 
tion 95 (2) (b). (Para 23) 

Anno: AIR Comm, M. V. Act (ist 
Edn.), S. 95, N. 2. 
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S. K. Kulkarni (in MFA No. 227 of 
1975) and Jayavittal Kolar (in MFA Wo, 
363 of 1975) for Appellants, B, V, Desh- 
pande (For No, 1); C. Srinivasa Iyengar 
and R. Narayan (For No. 3) S. G. Swn- 
dara Swamy and P. R. Srinivasan (for 
No. 4) in MFA No, 227 of 1975 and S. K, 
Kulkarni (For No. 2); C. Srinivasa Iyen- 
gar and R. Narayan (For No. 3); m MFA 
No, 363 of 1975, for Respondents, 


VENKATACHALA, J:— M. F. A, Nos, 
227 and 363 of 1975 under Section 110-D 
of the Motor Vehicles Act, 1939 (to be 
referred to as the Act), have arisen from 
the common, order and: separate awards 
dated 28-2-1975 of the Motor Vehic_es 
Accidents Claims Tribunal (to be refer= 
red to as the Tribunal), Bijapur, made 
in Misc. Cases Nos. 38 and 28 of 1£73 
— claim cases filed under Section 110-A 
of the Act, 


2. The material facts and circum 
stances leading up to these appeals lie in 
a narrow compass and they may be 
summarised thus: A goods vehicle bear- 
ing registration No, MYR 3739 was being 
used by its owner, a public carrier, for 
carriage of goods from Bijapur to Tali- 
kot. On 3-3-1973, when the said vehicle 
was carrying goods from Bijapur to Tali~ 
kot, it met with an accident at 6 P. M, 
near a place called Hitnalli as the driver 
of the vehicle failed in his atterzpt 
to successfully megotiate the vehicle in 
@ sharp curve on the road. As a result 
of the accident, six persons in the vebj= 
cle including one Somappa Mallapoa 
Nidagundi of Talikot, the owner of cer~ 
tain goods who had hired the vehicle 
for carrying the goods and Balapna 
Bajentri, the cleaner of the vehicle, sus« 


Channappa v. Laxman 'Venkatachala J.) 


[Prs. 1-2] Kant, 95 


tained fatal injuries and died of those 
injuries. Laxman Bhimappa Bajentri 
ito be referred to as Laxman) filed Claim 
Case No. 38 of 1973 claiming compensa- 
tion in a sum of Rs, 40,000/- for the 
death of Balappa Bajentri (Cleaner) and 
Mallappa Malkajappa Nidagundi (to be 
referred to as Mallappa) filed Claim 
‘Case No. 28 of 1973 claiming compensa- 
tion in a sum of Rs, 4,24,000/- for the 
death of Somappa Mallappa Nidagundi 
(owner of the goods). The claims for 
compensation were made against (1) 
Yeli Budeppa Bankapur, the owner of 
the vehicle, (2) Channappa Channa- 
veerappa Katti, agent of the owner who 
was in charge of the management of the 
vehicle, (3) Bhimappa Balappa Bajentri, 
driver of the vehicle, and (4) Madras 
Motor and General Insurance Co., Ltd. 
later merged with United India Fire and 
General Insurance Co. Ltd., the insurer 
of the vehicle. In the claim applications 
made before the Tribuna) at Bijapur by 
Laxman and Mallappa, it was alleged 
that the driver of the vehicle was guilty 
of rash and negligent conduct in driving 
the vehicle and the accident was the 
result of such rash and negligent conduct 
of the driver giving rise to an actionable 
wrong, The owner of the vehicle and 
the agent of the owner of the vehicle, 
in the common objection-statement 
filed in the cases, besides denying the 
allegations of rash and negligent con- 
duct of the driver in driving the vehicle, 
specifically pleaded that since the agent 
was in charge of the management of the 
vehicle on behalf of the owner, the agent 
cannot become liable for payment of 
the compensation, The driver of the 
vehicle, in the objection-statement filed 
by him, denied the allegations of rash 
and negligent conduct in driving the 
vehicle made against him. In the objec- 
tion-statement filed .by the insurer 
în Claim Case No. 38 of 1973, though it 
admitted that the risk for the cleaner 
was covered by the imsurance policy is- 
sued in respect of the vehicle, it plead- 
ed its non-liability to the claim for com- 


` pensation made against it on the ground 


that the ownership of the vehicle on the 
date of the accident was not with the 
policy-holder. Again, in the objection- 
statement filed by the Insurer in Claim 
case No, 28 of 1973, it pleaded its non- 
fiability to the claim made against it for 
compensation on two grounds, namely, 
G) that the ownership of the vehicle was ` 
not with the policy-holder on the date 
of the accident, and (ii) that the claim 
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for compensation did not relate to the 
death of a person whose risk was re- 
quired to be insured against compulsori- 
ly under the Act. Thus, from the ob- 
jection-statements of the imsurer, it can 
be seen that the non-liability pleaded by 
the insurer on the ground of ownership 
of the vehicle not being with the policy- 
- holder on the date of the accident was 
common to both cases; amd ‘the non- 
liability for the claim for compensa- 
tion made in respect of the death of the 
owner of the goods on the ground that 
the risk of such a person was not cover- 
ed by the insurance policy issued in res- 
pect of the vehicle inasmuch as such risk 
was not required to be insured against 
compulsorily under the Act, was confin~ 
ed to Claim Case No. 28 of 1973. 


3. Having regard to the claims made 
by the claimants in the cases and the ob- 
jections to the claims raised by the con- 
testants, common evidence was let in by 
the parties and, at the conclusion of the 
trial, the Tribunal found in its common 
order made in the cases as follows: (1) 
Having regard to the mature of the road 
on which the vehicle was driven at the 
time of the accident and the manner in 
which the accident. had taken place, the 
driver of the vehicle was guilty of rash 
and negligent conduct in driving the 
vehicle and such conduct of the driver 
was responsible for the occurrence of the 
accident which caused the death of the- 
owner of the goods and the cleaner of 
the vehicle; (2) that a sum of Rs, 24,000/- 
would be the amount of reasonable com- 
pensation payable to the claimant - in 
Misc, Case No, 28 of 1973 on account of 
the death of the owner of the goods and 
that a sum of Rs. 12,000/- would be the 
reasonable amount ‘of compensation pay- 
able to the claimant in Misc. Case No. 
38 of 1973 on account of the death of the 
Cleaner; (3) that the owner of the vehicle 
was not Yeli Budeppa, the insurance 
policy-holder, at the time of the acci- 
dent and as such Yeli Budeppa, the in- 
sured and the insurer were not liable 
for the claim for compensation made in 
the cases; (4) that even if the ownership 
of the vehicle was assumed to continue 
with Yeli Budeppa, the insurance policy- 
holder, the insurer was not liable for the 
claim for compensation made in respect 
of the death of Somappa the owner of 
the goods, who was being carried in the 
vehicle at the time of the accident, for, 
such owner of the goods was not entitl- 
ed to travel in a goods vehicle which 
carried his goods and such person’s risk 
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could not be considered to have been 
covered. under the compulsory policy of 
insurance issued by the insurer, in res- 
pect of the vehicle; (5) that the- agent 
was in fact the owner of the goods vehi- 
cle at the time of the accident and as 
such, he alone was liable to pay com- 
pensation in respect of the death of the 
cleaner; and (6) that the compensation 
payable in respect of the death of the 
owner of the goods was liable to be paid 
only by the driver of the vehicle as the 
owner of the goods carried in the vehi- 
cle by him was an unauthorised passen- 
ger. On the basis of the findings in the 
order, the Tribumal made two separate 
awards in the cases. The correctness of 
the common order and separate awards 
are challenged before this Court in the 
two appeals under consideration, 


4, The appellant in M.F.A. No. 227 of 
1975 Channappa Channaveerappe Katti, 
is the agent while the appellant in 
M.F.A. 363 of 1975 Mallappa Malkajappa 
Nidagundi is the claimant in Case No. 
28 of 1973. In these appeals, the other 
parties in the Claim Cases are impleaded 
as respondents, The findings of the Tri- 
bunal that the drivers rash and negli- 
gent conduct was responsible for the 
occurrence of the accident and taat the 
accident caused the death of the owner 
of the goods and the cleaner are not 
challenged before us, So also tke find- 
ings of the Tribunal that the claimant in 
Mise. Case No. 28 of 1973 is entitled to a 
sum of Rs. 24,000/- as compensation and 
that the claimant in Misc, Case No. 38 of 
1973 is entitled to a sum of Rs. 12,000/- 
as compensation are not challenged be- 
fore us. But the other findings of the 
Tribunal by which the owner of the 
vehicle and the insurer are relieved of the 
liablity to pay the amounts of compensa- 
tion fixed by it, are challenged before us 
by the appellants rather very seriously on 
the ground that those findings are based 
upon non-consideration of the material 
evidence on record and the relevant pro- 
visions of the Act and R., 161 of the 
Mysore Motor Vehicles Rules, 1963 (to be 
referred to as the Rules). 


5. Bearing in mind the nature of tha 
challenge directed against the said find- 
ings of the Tribunal, we propose to exa~ 
mine the points that arise for our deci- 
sion giving due thought and considera- 
tion to the divergent views canvessed at 
the Bar on the said points. However, as 
we feel that all the points excepting the 
one relating to the liability of the in~ 
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surer of the goods vehicle for the death 
of the owner of the goods who was 
travelling at the time of the. accident in 
the goods vehicle carrying his goods. can 
be decided by us without embarking upon 
much discussion, we shal! deal with them 
at the first instance, 

6. Whether Yeli Budeppa . was 
the owner of the vehicle in question 
as contended by the appellants or whe- 
ther Yeli Budeppa had parted with the 
ownership of the vehicle in favour of 
C, C. Katti, the agent, as found by the 
Tribunal, is one of such points. 


7. For finding that it was not Yeli 
Budeppa that was the owner of the 
vehicle in question at the time of the 
accident, but it was C. C. Katti that was 
the owner of the vehicle, the Tribunal has 
construed Exhibit D-2, the letter of 
authority issued by Yeli Budeppa in fav- 
our of C, C, Katti, as one which has the 
effect of transferring the ownership of 
the vehicle from the former to the lat- 
ter, It has to be mentioned that the 
Tribunal has failed to notice a signifi- 
cant factor in the letter -of authority, 
namely, that even the stamp paper 
on which the letter of authority 
is given has bean issued by the stamp 
vendor on 5-3-1973 while the accident 
with which we are concerned had oc- 
curred on 3-3-1973. As the letter of au- 
thority is issued subsequent to the date 
of the accident, it cannot have the effect 
of transferring. the ownership of the 
vehicle from an anterior date even if 
such letter is assumed, as held by the 
Tribunal, to have the effect of transfer- 
ring the ownership of the vehicle from 
Yeli Budeppa to C. C. Katti. The evi- 
dence of Chanmappa Channaveerappa 
Katti (C,.C. Katti), examined as D. W. 
2 in the case, is to the effect that he was 
not the owner cf the vehicle and that 
Exhibit D-2 was executed after the acci- 
dent, That Yeli Budeppa was the owner 
of the vehicle at the time of the acci- 
dent was not contested on behalf of the 
insurer and rightly, having regard to 
the fact that exhibit D-2, on which the 
Tribunal has relied upon to come to the 
conclusion that C. C. Katti was the owner 
of the vehicle, had come into existence 
on a date subsequent to the date of the 
accident. Further, Sri S, G. Sundara- 
swamy, learned counsel for Yeli Budep- 
pa, when questicned by us in the course 
of the arguments, did not dispute, very 
fairly and rightly, that Yeli Budeppa 
was the owner of the vehicle at the time 
of the occurrence of. the accident. 
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Hence, we find that it was not C. C. Katti 
who was the owner of the vehicle on the 
date of the accident, but it was Yeli 
Budeppa who was the owner of the 
vehicle in question on the date of the 
accident. l 

8 The next point which arises for 
our consideration is whether Yeli Budep- 
pa, the owner of the vehicle, is liable for 
the claims for compensation made in the 
cases under appeal. 


9. It is not disputed before us` that 
the accident which has given rise to the 
claims for compensation in the cases 
under consideration occurred due to rash 
and negligent conduct of B. B. Bajantri, 
the driver, in driving the vehicle in the 
course of his employment as a servant 
of Yeli Budeppa, the owner of the vehi- 
cle. It is also mot disputed before us 
that Balappa Bajantri, the cleaner of the 
vehicle was employed as such by Yeli 
Budeppa and that Balappa Bajantri 
was travelling in the vehicle at the 
time of the accident in his capacity as 
the cleaner of the vehicle. It is further 
not disputed before us that the driver of 
the vehicle was acting within his autho- 
rity in carrying the owner of the goods, 
along with the -goods, in the vehicle of 
Yeli Budeppa at the time of the acci- 
dent inasmuch as R, 161 of the Rules 
also authorises carrying of the hirer of 
the vehicle along with his goods in the 
foods vehicle. These undisputed facts, 
in our opinion, are sufficient to find that 
Yeli Budeppa, the owner of the goods 
vehicle is liable for the claims for com- 
pensation made in the cases. The liabi- 
lity of Yeli Budeppa for the awards of 
compensation made in the cases was, in 
fact, conceded very rightly by Sri S. G. 
Sundaraswamy, learned counsel for Yeli 
Budeppa. i 


10. The further point which arises for 
our consideration is the liability of the 
insurer to indemnify the owner of the 
goods vehicle for the compensation pay- 
able by him in respect of the death of 
the cleaner when the said vehicle has 
met with an accident. When we ques- 
tioned in the course of the arguments Sri 
C. Srinivasa Iyengar, learned counsel 
appearing for the insurer, as to whether 
it will be open to the insurer to avoid 
its liability in respect of the cleaner of 
the vehicle in view of the term of the _ 
Policy of Insurance, Exhibit D-1, which 
specifically provided coverage of the 
risk of the cleaner of the vehicle insur~ 
ed, it was conceded by him that the in- 
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- surer cannot escape its liability for the 
death of the cleaner, which resulted on 


account of the. accident to the vehicle 
of which he was the cleaner. We may 
here mention that so -far as the 


quantum of compensation granted by the 
Tribunal for the death of the cleaner is 
concerned, it is not contested on behalf 
of the insurer inasmuch as such contest 
is not permissible in law, In the said 
view of the matter, we find that the in- 
surer is liable for the amount of com- 
pensation awarded by the Tribunal to 
the claimant in Misc. Case No. 38 of 1973 
out of which M. F. A. No. 227 of 1975 
arises, 


11. The other crucial and controver- 
sial point which remains for our exami- 
mation and decision is the one relating to 
the liability of the insurer of the goods 
vehicle for the death of the owner of the 
goods, who was, at the time of the acci- 
dent, travelling in the goods vehicle car- 
rying his goods, As our decision on the 
point has to necessarily rest on the view 
we take of the terms and conditions of 
the contract of insurance entered into 
between the insurer of the goods-vehicle 
on the one hand, and its owner, the in- 
sured, on the other, and the true con- 
struction which we may place on the 
provisions of the Act and the Rules made 
thereunder, which have a bearing on the 
contract of insurance, we propose to 
examine the point with reference to 
them, f 


12. It is not in dispute that the pro- 
visions of Chapter VIII of the Act are 
intended for the protection of ‘third 
parties’ against risks arising out of the 
use of a motor vehicle without depend- 
ing upon the financial condition of either 
the person using such vehicle or its 
owner, : 


. 13. The Supreme Court in the case of 
New Asiatic Insurance Co., Ltd. v. Pes- 
sumal Dhanmamal Aswani AIR 1964 SC 
1736 speaking through Raghubar Dayal, 
J., has given expression to its views with 
regard to the object, scope and ambit of 
Chap, VIII of the Act and its provisions 
thus: 


“Chapter VIII of the Act, it appears 
from the heading, makes provision for 
insurance of the vehicle against third- 
party risks, that is to say, its provisions 
ensure that third-parties who suffer on 
account of the user of the motor vehicle 
would be able to get the damages for in- 
juries suffered and that their ability to 
get damages will not be dependent on 
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the financial condition of the driver of 
the vehicle whose user led to the causing 
cf the ìnjuries. The provisions have to be 
construed in such a manner as to ensure 
this object of the enactment. 


Secion 94 prohibits, as a matter of 
rmecessity, for insurance against third- 
party risk, the use of a motor vehicle by 
eny person unless there exists a policy 
cf insurance in relation to the use of the 
vehicle by that particular person and the 
policy of insurance complies with the 
requirements of Chap, VIII, The -policy 
raust therefore provide insurance against 
any liability to third party incurred by 
that person when using that vehicle, The 
policy should therefore be with respect 
to that particular vehicle, It may, how- 
ever, mention the person specifically or 
generally by specifying the class to 
which that person, may belong, as it may 
not be possible to name specifically all 
the persons who may have to use the 
vehicle with the permission of the per- 
son owning the vehicle and effecting the 
policy of insurance. The policy of insur- 
ance contemplated by S. 94 therefore 
must be a policy by which a partela 


ear is insured. 
k * * * 


Sub-section (5) of S. 95 makes the 
insurer liable to indemnify the person or 
classes of persons specified in the policy 
in respect of any liability which the 
policy purport to cover in the case of 
that person or those classes of persons. 
If the policy covers the insured for his 
liability to third parties, the insurer is 
bound to indemnify the person or classes 
of persons specified im the policy. The 
same is the effect of sub-s. (1) of S. 96 
which provides that the insurer is bound 
zo pay to the person entitled to the bene- 
tit of a decree he obtains in respect of 
any liability covered. by the terms 
of the policy against any person 
insured by the policy irrespective 
of the fact whether the -insurer 
was entitled to avoid or cancel or might 
have avoided or cancelled the policy, This 
means that once the insurer has issued a 
certificate of insurance in accordance 
with sub-s, (4) of S. 95 he has to satisfy 
any- decree which a person receiving in- 
juries from the use of the vehicle insur- 
ed obtains against any person insured by 
the policy. 


™ s” 


The views of the Supreme Court adverted 
to above, in our opinion, can be put in a 
nut-shell thus: (1) The object which is 
sought to be achieved by the Legislature 
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by enacting the provisions contained in 
Chap. VIII of the Act is that ‘third par- 
ties’ who suffer on account of the user 
of the vehicle should get damages for 
injuries without depending upon the 
financial condition of the person using 
the vehicle and hence a duty is imposed 
on Courts to construe those provisions 
in such a manner as would ensure the 
object of the enactment. (2) The policy 
should be taken in respect of the vehicle 
so as to provide insurance against any 
liability to ‘third party’ incurred by the 
person using the vehicle. (3) The com- 
bined effect of sub-ss, (4) and (5) of S. 95 
and sub-s. (1) of S. 96 is that when a 
person receiving the injuries by the use 
of the vehicle insured obtains a decree 
against any person who is insured under 
the policy, the insurer is bound to pay 
the person erititled ‘to the benefit of the 
decree irrespective of whether the in- 
surer was entitled to avoid or cancel or 
might have avoided or cancelled the 
policy, 

14. It is mot in dispute that the policy 
of insurance is taken in- respect of the 
goods vehicle concerned in the case so as 
to provide for insurance against 
any liability to ‘third party’ in- 

(Contd. on Col, 2) 
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curred by the person using the 
vehicle and the terms and’ con- 
ditions of the policy are those contained 
in Exhibit. D-1, Though at one stage the 
learned counsel for the insurer made a 
faint attempt to support the finding of 
the Tribunal that the Insurance Policy 
taken in respect of the goods vehicle in 
question had ceased to be in force on the 
date of the accident on the assumed basis 
that the owner of the vehicle had, well 
before the accident and without the 
consent of the insurer, transferred the 
ownership of the vehicle, the attempt, 
instead of being pursued, was in fact 
given up. However, it may be. mentioned 
here that we have, on a consideration of 
the material evidence on record, reversed 
the finding of the Tribunal that the 
ownership of the goods vehicle was not 
with the policy-holder as on the date of 
the accident. In this context, it may also 
be mentioned that we have already held 
that the policy of insurance as contained 
in Exhibit D-1 was in force on the date 
of the accident and, therefore, the ques- 
tion concerning the liability of the insurer 
has to be examined with reference to the 
terms and conditions of the policy. The 
relevant terms and conditions of the 
said policy are: 


“COMMERCIAL VEHICLES COR BERENS (INDIA) 


ae 


Now this policy witnesseth: 


_ That subject to the Terms, Exceptions and Conditions contained herein 
or endorsed or otherwise expressed hereon 


** 


Section H — LIABILITY TO THIRD PARTIES 


1. Subject to the Limits of Liability the Company will indemnify the 
Insured against all sums including claimant’s cost and expenses which the 
Insured shall become legally liable to pay in respect of 


(i) death of or bodily injury to any . person caused by or arising out of 
the use (including the loading and/or unloading) of the Motor Vehicle 


ee 


THE SCHEDULE 


* 


The Insured: Name Shri Veli Budeppa S/o Y. Benakappa 
Address At & Past SABBUR 


Dist. Raichur 


Carrying on or engaged in the business or occupation of 
and no other for the purpose of this insurance 


Period of Insurance: (a) From 10-10-1972 to eos 
9-10-1973 i 


. (Both dates inclusive) 


4x 
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The Motor Vehicle: Any of the following: 
Registra- Make Type of H.P. Year of Licensed car- Insured’s 
tion Mark Body manufac- rying capacity Estimate 
& No, ture m of Vehi- 
Goods Passen- cle inclu- 
gers including ding ac- 
driver cessories 
MYE: T. M, Open ` 30.2 1967 7 tons Rs. 
3739 Benz . 40,000/- 
- Limits of Liability: 
Limit of the amount of the Company’s 
liability under S. II-1 (i) in 
respect of any one accident 2a Rs. 50,000/- 
Limit of the amount of the Company's 
liability under S. TI-1 (ii) in 
respect of any one claim or series of 
claims arising out of one event ag Rs. 50,000/- 
Limitations as to Use: Use only under “PUBLIC CARRIER'S” permit 


within the meaning of the Motor Vehicles Act, 1939. 
THE POLICY DOES NOT COVER:— f 


1. eh 


2 teh 


kk 


aR 


3. Use for the conveyance of passengers for hire or reward. 


tex 


15. There cannot be any doubt and it 
is not disputed that ‘any person’ men- 
tioned in S. II-1 (i) can only be ‘third 
party’ mentioned in the heading of Sec- 
tion II. As it is provided in S., II-1 (i) 
that the insurer will indemnify the insur- 
ed against all sums including claimant’s 
cost and expenses which the insured 
shall be legally liable to pay in respect 
of the death of ‘any person’ caused by or 
arising out of the use of, the motor vehi- 
cle, the insurer is bound to indemnify 
the insured in respect of all sums liable 
to be paid by the insured due to the 
death of ‘third party’ arising ‘out of the 
use of the insured vehicle, That the ex- 
pression ‘any person’ employed in Sec- 
tion II-1 (i) of the policy is referable to 
the expression ‘any person’ found in sub- 
cl. (i) of cl, (b) of sub-s. (1) of S. 95 
of the Act is beyond dispute, 


16. We have held hereinbefore that 
the policy-holder under Exhibit D-1, 
Policy cf Insurance, who is the owner of 
goods v2hicle, is liable to pay compensa- 
tion with costs for the death of Somappa 
Mallappa Nidagundi which arose out of 
the use of the insured goods vehicle. But, 
unless we find that deceased Somappa 
Mallappa Nidagundi was the person who 
answered the description of ‘any person’ 
used in S, 95 (1) (b) (i), we cannot find 
the insurer liable for the amount of com- 
pensation and costs to be paid by the 


Ak *k on 


owner of the compulsorily insured goods 
vehicle, Again, for us to say that the 
deceased came within the description of 
‘any person’ mentioned in Section 95 (1) 
(b) (i), we have to rule out the possi- 
bility of the deceased falling in the ex- 
cepted category of persons referred to 
in the second part of the proviso to 
cl. (b) of sub-s. (1) of S. 95, because, the 
Policy need not cover compulsorily the 
liability for risk of p2rsons falling in 
that excepted category, We may mention 
here that it is necessary for us to place a 
construction on the provisions contained 
in S, 95, if it is possible, so as to ensure 
the object of the Legislature in enacting 
the provisions contained in Chap, VIII of 
the Act as laid down by the Supreme 
Court in the decision adverted to earlier, 


The second proviso to cl. (b) of sub- 
sec. (1) of S. 95 which is material for 
our purposes reads thus: 
“Provided that a Policy shall not be 
required — 
> * : * 


(ii) except where the vehicle is a vehi- 
cle in which passengers are carried for 
hire or reward or by reason of or in 
pursuance of contract of employment, to 











‘cover liability in respect of the death of 


or bodily injury to persons being carried 
in Or upon or entering or mounting or 
alighting from the vehzcle at the time of 
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the occurrence of the event out of which 
the claim arises, or............ z 
(Underlining is ours). 

If we read the proviso excludnig the 
portion forming the first part of the 
proviso (portion underlined by us), it 
‘would mean that the person answering 
the description ‘any person’ referred to 
in cl..(b) of sub-s.-(1) of S. 95 will not 
be covered by the policy of compulsory 
insurance if he dies or suffers bodily in- 
jury when he is carried in or upon or 
entering or mounting or alighting from 
> the vehicle at the time of the occurrence 
of the event out of which the claim 
arises, 
Mallappa Nidagundi is looked at with 
reference to the exception,  inter- 
preted without reference to the under- 
lined portion, the only possible conclu- 
sion would be that he comes within the 
excepted category of persons referred to 
in the exception forming the second part 
of the proviso and is not a person requir- 
ed to be covered by the policy of com- 
pulsory insurance under Chap, VIII. But, 
if we place a construction which we 
propose to place on the underlined por- 
tion of the proviso, the result would be 
quite the opposite. If so, what is that 
construction which we propose to place 
on the underlined portion of the pro- 
viso ? 


17. The Legislature by enacting the 
exception contained in the second part 
of the proviso excludes a specific cate- 
gory of persons from the requirement of 
compulsory insurance: against liability 
which may be incurred by the insured 
in respect of the use of the vehicle in- 
sured, Such category of persons are those 
carried in or upon or entering or mount- 
ing or alighting from the vehicle at the 
time of the occurrence of the event (ac- 
cident) out of which the claim arises. 


From this it would follow that passengers 


carried in or upon or entering or mount- 
ing or alighting from the vehicle at thé 
time of the occurrence of the event out 
of which the claim arises are excluded 
from the coverage of compulsory insur- 
ance contemplated in Chap. VIII of the 
Act, If we remember that on the con- 
struction of the provisions contained in 
Chap. VIII of the Act, the Supreme 
Court has held, as already pointed out, 
that the policy should be taken in res- 
pect of the vehicle so as to provide insur- 
ance against any liability to third party 
incurred by the person using the vehi- 
cle; by reason of the exception referred 
to by us, the policy need not be taken in 
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respect of the vehicle so as to provide 
insurance against any liability to passen- 
gers incurred by the person using the 
vehicle. But enacting a further exception 
in the first part of the proviso to the 
exception contained in the second part 
thereof, the Legislature imposes a duty 
on the insured to take out a policy of 
compulsory insurance in respect of the 
vehicle: so as to provide insurance 
against any liability to passengers carried], 
for hire or reward or by reason of or in 
pursuance of a contract of employment, 
incurred by the person using the vehicle. 
In our opinion. therefore, passengers 
carried for hire or reward or by reason 
of of in pursuance of a contract of em- 
ployment falling under the class of pas- 
sengers within the meaning of the ex- 
ception contained in the first part of the 
proviso, are thrown back or restored to 
the status of ‘any person’ found in Sec- 
tion 95 (1) (b) (i) of the Act, Thus, if a 
passenger carried for hire or reward or 
by reason of or in pursuance of a con- 
tract of employment in a vehicle which 
is compulsorily insured, dies or suffers 
bodily injury by the use of the insured 
vehicle making the insured liable in 
damages, it must necessarily be constru- 
ed as a liability which requires to be 
reimbursed by the imsurer by reason of 
the policy of compulsory insurance taken 
in respect of the insured vehicle by the 
insured. 


18. As there is a contention advanced 
on behalf of the insurer which has a 
bearing on the point, we consider it ap- 
propriate to deal with it at this stage.- 
The contention is that the exception con- 
tained in the first part of the proviso re- 
lates to passengers carried in public ser- 
vice vehicles. Elaborating the conten- 
tion, the learned counsel appearing for 
the insurer submitted that the first part 
of the proviso since (it) governs the pro- 
visions contained in Section 95 (1) (b) 
(ii) of the Act, where the word ‘passen- 
ger’ is used with reference to a public 
service vehicle, the word ‘passenger’ used 
in the first part of the proviso, should 
necessarily pertain to the ‘passenger’ in 
a public service vehicle. We do not 
think that we can accept the said con- 
tention of the learned counsel for the in- 
surer since placing of such a con- 
struction would not only result in 
the introduction of a qualification ‘pub- 
lic service’ to the word ‘vehicle’ contained 
in the first part of the proviso, but also 
would result in narrowing the scope of 
the exception contained im the first part 
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of the proviso. In fact, if the contention 
advanced on behalf of the insurer is ac- 


cepted, it would not be in keeping with, 


the principle of law enunciated by the 
Supreme Court that in construing the 
provisions of Chap. VIII of the Act, a 
duty is imposed on Courts to construe 
the provisions of Chap. VIII in a manner 


as would ensure the object of the enact 


ment. Hence, we reject the said con- 
tention advanced on behalf of the in- 
surer. 

19. The next question which arises 
for our consideration is as to whether the 
goods vehicle insured under Exhibit D-1 
could be construed as a vehicle in which 
passengers are carried for hire or reward 
or by reason of or in pursuance of a con- 
tract of employment, It is now well settl- 


ed that a goods vehicle which carries a. 


passenger, a servant or an agent of the 
owner of the goods carried in the goods 


vehicle, is a vehicle in which passengers 
are carried by reason of or in pursuance 
of contract of employment, Vide Panna- 
la] Bantia v. Saraswathamma (1977) 1 
Kant LJ 313 and Venguard Insurance 
Co., Ltd, v. Chinnalal. AIR 1970 Mad 
236, . 


20, Therefore, the other question which 
requires our consideration is whether a 
goods vehicle which carries the owner 
of the goods as a passenger can be con- 
strued as a vehicle in which passengers 
are carried for hire or reward so as to at- 
tract the application of the exception 
contained in the first part of the proviso. 
While it was argued on behalf of the in- 
surer that a goods vehicle cannot be con- 
strued as a vehicle in which passengers 
are carried for hire or reward, it was 
argued on behalf of the owner of the 
vehicle that a goods vehicle is a vehicle 
in which passengers are carried for hire 
or reward. We now propose to examine 
the said rival contentions with reference 
to the definition of ‘goods vehicle’ con- 
tained in Section 2 of the Act and the 
authority conferred on the permit-holder 
of a goods vehicle to carry passengers as 
provided for in the proviso to Rule 161 
of the Rules, in the first instance. 

21, ‘Goods vehicle’ is defined in Sec- 
tion 2 (8) of the Act thus: 

*‘*gaods vehicle’ means any motor vehi- 
cle constructed or adapted for use for 
the carriage of goods, or any motor 
' vehicle not so constructed or adapted 
when used for the carriage of goods 
‘solely in addition to passengers;” . 
From the said definition, it would be 
clear that a ‘goods vehicle’ can be a vehi- 
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cle meant to carry passengers also. 
Then, when we see Rule 161 (1) with 
the proviso, it reads thus: 
“161. Carriage of persons in gédods 


vehicles. — (1) Subject to the provisions 
of this rule, no person shall be carried in 
a goods vehicle; 

Provided that the owner or the hirer 
or a bona fide employee of the owner or 
the hirer of the vehicle may be carried 
in a goods vehicle, the total mumber of 
persons so carried in a light transport 
goods vehicle not being more than three 
and in any other goods vehicle, not be- 





‘ing more than seven including the dri- 


ver” (Underlining is ours). i 

From the proviso to the said Rule it be- 
comes clear that the owner of the goods 
(hirer of the goods vehicle) can ba car- 
ried in a goods vehicle as a passenger. 
Thus, there is no difficulty for us in reacn- 
ing the conclusion that a goods vehi- 
cle is also a-vehicle which can lawfully 
carry passengers, 


22, But, this conclusion in itself is 
not sufficient to bring the ‘goods vehicle’ 
within the scope of the exception con- 
tained in the first part of the proviso so 
as to make it obligatory for the user of 
such goods vehicle to insure the vehicle 
compulsorily covering his liability for 
the risk of passengers carried in the 
vehicie. It is so for the reason that.the 
exception contained in the first part of 
the proviso requires in specific terms not 
merely the use of the vehicle for carry- 
ing passengers, but its use for carrying 
passengers for hire or reward. There- 
fore, what has to be seen is as to whe- 
ther the goods vehicle in which the 
owner of the goods travelled was a vehi- 
cle in which passengers are carried for 
hire or reward as would answer the ex- 
ception. contained in the first part of the 
proviso so as to make the coverage of 
risk of such a person compulsory under 
Chap. VIII of the Act. 


23. It has to be mentioned at the out- 
set that the policy of ‘the law in making]. 
provision for compulsory insurance of 
vehicle is to cover the risk of irnocent 
third parties, If we consider the case 
of the owner of the goods (hirer of goods 
vehicle) who wants to convey his goods 
through a public goods-vehicle, will he 
be an innocent third party when ne dies 
or suffers injury while accompanying his 
goods carried by a public goods vehicle, 
in the course of the user of the vehicle? 
Our answer to this question can cnly be 
in the affirmative for the simple reason 
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that when the owner of the goods wants 
to convey his goods in a public goods 
vehicle, hired ky him and accompany 
the goods for their safety, in the normal 
course of things, it would not be possible 
for him to ascertain: beforehand, the 
financial stability of the user oł the 
vehicle, the expertise of the driver of 
the vehicle in driving it, or the road- 
worthy condition of the vehicle as would 
ensure his safety. When such a person 
travels as a passenger in a goods-vehicle 
which is used to advance the business 
interests of its owner and is permitted 
by law, it cannot be said that it is not a 
vehicle meant for carrying passengers 
for hire or reward, provided for in the 
exception to the first part of the pro- 
viso. In fact, in our opinion, the hire 





payable for carrying the goods must be. 


deemed to include the hire for carrying 
the owner of the goods or his agent or 
servant who travels in the vehicle along 
with the goods Zor their safety, inasmuch 
as it is impossible for us to think of a 
binding obligation on the part of the 
owner of the goods vehicle to carry in it 
the owner of the goods, who hires the 
goods vehicle for carrying the goods. 
Moreover, such obligation to carry the 
owner of the goods along with his goods 
in a goods vehicle can only be as a busi- 
ness proposition as opposed to a gratui- 
tous proposition. Hence, we have no 
doubt in our minds that the Legislature 
by enacting the exception contained in 
the first part ož the proviso has thought 
of compulsory coverage by insurance the 
tisk of owners of goods who are entitled 
to travel in a goods vehicle along with 
their goods in the event of any risk aris- 
ing in the course of the user of the vehi- 
cle, — 

24, From this, it would follow that 
the goods vehicle with which we are con- 
cerned was a goods vehicle which was 
meant to carry along with the goods, 

-| passengers for hire or reward and fell 
within the exception contained in the 
first part of the proviso so as to require 
coverage of risk of the owners of goods 
travelling as passengers by compulsory 
imsurance required to be taken in res- 
pect of the vehicle under Chapter VIII of 
the Act and Exhibit D-1 is the policy of 
insurance which had been taken accord- 
ingly, 

25. In this context, we consider it 
necessary to deal with another point 
which has a bearing on the question 
under -consideration. From the terms and 
conditions of the Insurance Policy which 
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have - been extracted hereinbefore, jt 
will be seen that under the heading 
‘Limitations’ it is stated that the policy 
does not cover ‘use for the conveyance of 
passengers for hire or reward.’ But the 
said limitation, in our view, if up- 
held, will have the effect of nullifying the 
provisions contained in the excep- 
tion in the first part of the proviso and 
therefore, the insurer cannot be allowed 
to take advantage of the same to deny 
its liability to indemnify the insured for 
the compensation payable in respect of 
the death of the owner of the goods who 
travelled in the goods vehicle. In this 
context the provision contained in Sec- 
tion 96 (3) of the Act is noteworthy. It 
reads: 

“96 (3) Where a certificate of in- 
surance has been issued under sub- 
section (4) of Section 95 to the person by 
whom a policy had been effected, so 
much of the policy as purports to re- 
strict the insurance of the persons in- 
sured thereby by reference to any con- 
ditions other than those in clause (b) of 
sub-section (2) shall, as respects such 
liabilities as are required to be covered 
by a policy under clause (b) of sub-sec- 
tion (1) of Section 95, be of no effect: 

Provided that any sum paid by the 
insurer in or towards the discharge of 
any liability of amy person which is 
covered by the policy by virtue only of 
this sub-section shall be recoverable by 
the insurer from that person.” 

Section 96 (2) (b) (i) (a) which has a 
bearing on the point reads thus: 


“96 (2) No sum shall be payable by an 
insurer’ under sub-section (1) in respect 
of any judgment unless before or after 
the commencement of the proceedings in 
which the judgment is given the insurer 
had notice through the Court of the 
bringing of the proceedings, or in res- 
pect of any judgment so long as execu- 
tion is stayed thereon pending an appeal; 
and an insurer to whom notice of bring- 
ing of any such proceedings is so given 
shall be entitled to be made a party 
thereto and to defend the action on any 
of the following grounds, namely :— 

(a) +*+ ** 

(b) that there has been a breach of a 
specific condition of the policy, being one 
of the following conditions, namely :— 

(i) a condition excluding the use of 
the vehicle — 

(a) for hire or reward, where the 
vehicle is on the date of the contract of. 


1 
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insurance a vehicle not covered by a per- 
mit to ply for hire or reward, or 

+x aok LEE ” 
The proviso to R. 161 (1) of the Rules 
since specifically authorises the use of 
the goods vehicle for carrying the own- 
ers of goods carried in the vehicle as 
passengers, it cannot be said that the 
vehicle which carries such passengers 


- jis not the one covered by a permit to ply 


for hire or reward. In the said view of 
the matter, the term relating to the 
limitation of liability contained in the 
policy averted to by us, does not enable 
the insurer to escape’its liability for the 
risk of the owner of the goods. 

26. In the case of Albert v. Motor 
Insurers’ Bureau (1971) 2 All ER 1345 the 
House of Lords have reviewed the case- 
law in relation, to the construction to be 
placed on provisions contained in the 
Road Traffic Act, 1930, Road Traffic Act, 
1956 and Road Traffic Act, 1960, the pro- 
vision in each of which Act is similar to 
ane another and in turn similar to the 
one contained in the exception in the 
first part of the proviso to Section 95 (1) 
(b) of the Act. It has to be mentioned 


- that the provisions of Chapter VIII of the 


_or reward. 


Act, with which we are concerned, are 
virtually an adaptation of the law of 
England on the subject as contained in 


‘the Road Traffic Acts adverted to ear- 


lier. This is what is said by Lord Dono- 
van as regards the legislative intent 
which was sought to be served by the 
proviso in the 1930 Act and the 1960 
Act: 


“Neither the 1930 Act nor the 1960 Act 
proceeds, however, in this direct way. 
The relevant part of each begins by com- 
pelling all users of motor vehicles to 
insure egainst liability to third parties 


.in respect of death or, bodily injury by 


or arisirg out of the use of-a motor vehi- 
cle on the road. If each Act had stopped 
there it would have been compulsory to 
insure all passengers. But the next thing 
that each Act does is to provide that 
passengers need not be insured. It then 
enacts the opposite if the vehicle is one 
in which passengers are carried for hire 
The reasoning behind this 
legislative structure would seem to be 
this. Passengérs, like the driver himself, 
can properly be left to look after them- 
selves. After all, if the passenger elects 
to go by private transport he will usu- 
ally kmow the driver, often have some 
idea as to the condition of the vehicle, 
and if he thinks that either presents a 
risk he need not run it. There is, there- 
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fore, no justification for imposing the 
additional burden on all private car-own- . 
ers to insure all potential passengers. 
But where public transport is concerned 
the position is different. The passenger 
must almost invariably take the vehicle 
and the driver as he finds them, and the 
same is true of the private hire vehicle 
if it is chauffeur driven; in these cases 
it is eminently reasonable that the ope- 
rator of such vehicles should insure pas- 
sengers, and this obligation is now ex- 
pressed by the proviso.” 
ki ak EEY 

“The test which I favour, namely, has 
there been a systematic carrying of pas- 
sengers for reward which goes beyond 
the bounds of mere social kindness? — 
which I may call for short the ‘business . 
test — is in line I think with the rea- 
soning of the judges of the First Divi- 
sion in Meanen’s case (1971) 2 All ER 
1372 (who all aitach importance to the 
features of duration and regularity) and 
with Lord Denning MR’s view in Connell 
(1969) 3 All ER 572 that the existence of 
a binding contract is too narrow a test. 
Of course, if the ’business test’ is appli- 
ed one will normally find a contraci. 
But not necessarily so,” 
The learned Lord has ultimately found 
that when a vehicle is by the applica- 
tion of the ‘business ‘test’ found to be 
a vehicle carrying passengers for hire or 
reward, the vehicle cqmes within the 
scope of the exception contained in the 
first part of the proviso requiring com- 
pulsory insurance of persons carried by it. 
Lord Pearson in his concurring judgment 
having referred to the material provi- 
sions in the Road Traffic Act, 1960 and 
having expressed his views as regards 
the construction to be Placed on them, 
concludes thus: 


“In my opinion, the vehicle was at the 
material time’ one of which it could be 
said ‘In this vehicle passengers ar2 car- 
ried for hire or reward’. The insurance 
policy in respect of the vehicle ought to 
have covered liability in respect of pas- 
sengers. Therefore the appellant’s un- 
satisfied judgment is one for which the 
Motor Insurers’ Bureau have assumed 
liability”. 

Lord Diplock in his sonang judgment 
has stated thus: 

“It would, I think, satis! asda on 
the administration of justice in the Unit- 
ed Kingdom if the way in which oginions 
are divided im this House were to leave 
still unsettled the meaning of the. words 
in-an Act of Parliament. which are cur- 
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rently being applied in different senses 
by the Court of Appeal in England and 
the Court of Session in Scotland. The 
only way in which this consequence can 
be averted is by my expressing my con- 
currence with the reasons for allowing 
this appeal which have been given «by 
Lord Donovan and Lord Pearson. And 
so, I do”. 

Thus, the views of the majority of the 
House of Lords expressed in the said case 
support the conclusions which we have 
reached on consideration of the provi- 
sions of the Act, 

27. Our views on the interpretation 
of the various provisions of the Act re- 
ceive support from the judgment of a 
Division -Bench of the -Gujarat High 
Court in Sakinabibi v. Gordhanbhai Pra- 
budas Patel (1974) 15 Guj LR 422. 


28. There is one other contention ad- 
vanced on behalf of the insurer based 


on the judgment of this Court in Radha- 


bai Govindrao. v. P, Krishna Murthy ILR 
(1976) 1 Kant 133. It was a case where 
this Court held that the Insurance Com- 
pany was not liable to pay_ compensa- 
tion for the death of the owner of the 
goods who travelled in the goods vehi- 
cle. The contention on behalf of the 
insurer is that since the said judgment 
lays down that the insurer was not liable 
to make good the liability of the insur- 
ed in respect of the death of the owner 
of the goods who travelled: in the goods 
vehicle it was necessary for us to re- 
lieve the imsurer of its liability in the 
case on hand as well, Having gone 
through the judgment of this Court very 
carefully, we have found that the 
decision in the said case turned solely 
on the question whether the owner of 
the goods was travelling in the goods 
vehicle pursuant to a contract of employ- 
ment or not. When it is remembered 
that the question that has been ` consi- 
dered in the case on hand is as to whe- 
ther the owner of the goods who travels 
in a goods vehicle along with his goods 
is a passenger travelling in the goods 


vehicle which carries passengers for hire. 


or reward, it becomes clear that the ratio 
_of the said decision cannot be attracted. 
Hence the contention urged on behalf of 
the insurer placing reliance on the afore- 
said decision of this Court has to be 
negatived as one without substance. ` 


.29. The only other question with 
“which we are concerned is the one which 
relates to the extent of liability of the 
insurer under the Policy of Insurance, 
Sub-section (2) of Section 95 of the Act, 
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which-has a bearing on the point reads 
thus : 

“95 (2) Subject to the proviso to sub- 
section (1), a policy of insurance shall 
cover any liability incurred in respect of 
any one accident up to the following 
limits, namely :— 

(a) ‘where the vehicle is a goods vehi- 
cle, a limit of fifty thousand rupees in 
all, including the liabilities. if any, aris- 
ing under the Workmen’s Compensation 
Act, 1923, in respect of the death of, or 
bodily injury to, employees (other than 
the driver), not exceeding six in number, 
being carried in the vehicle; 


(b) where the vehicle is a vehicle in 
which passengers are carried for hire or 
reward or by reason of or in pursuance 
of a contract of employment.— 

(i) in respect of person other than pas- 
sengers carried for hire or reward, a limit 


_of fifty thousand rupees in all; 


. (ii) in respect of passengers,— (1) a 
limit of fifty thousand rupees in all 
where the vehicle is registered to carry 
not more than thirty passengers; 

(2) a limit of seventy-five thousand 
rupees in all where the vehicle is re- 
gistered to carry more than thirty but 
not more than sixty passengers; 

(3) a limit of one lakh rupees in all 
where the vehicle is registered to carry 
more than sixty passengers; and 

(4) subject to the limits aforesaid, ten 
thousand rupees for each individual pas- 
senger where the vehicle is a motor cab, 
and five thousand rupees for each in- 
dividual passenger in any other case; 

(c) save as provided in clause (d), 
where the vehicle is a vehicle of any 
other class, the. amount of liability in- 
curred; 

(d) irrespective of the class of the 
vehicle, a limit of rupees two thousand 
in all in respect of damage to any pro- 
perty of a third party”. 

Sub-section (2) (a) limits the liability, of 
the insurer to Rs. 50,000/- in respect of a 
vehicle which is a goods vehicle. The 
liability of the insurer under the Policy 
of Insurance, in clauses (b), (c) and (d) 
relates to vehicles other than goods 
vehicles. Clause (a) of sub-section (2) is 
in the nature of inclusive definition. 
Therefore, in the case of passengers car- 
ried for hire or reward in a goods vehi- 
cle who die or suffer bodily injury, the 
limit of liability cannot exceed 
Rs. 50;000/- as provided in the clause. 
When.the Legislature has made a’ speci- 
fic provision fixing the liability of the 
insurer in respect of goods vehicle, we 
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are of the view that the liability for the 
death of passengers in goods vehicle has 
to be made good by the insurer in its 
entirety if the amount does not exceed 
Rs. 50,000/- as provided for specifically in 
clause (a) of sub-section (2) of Section 
95. The contention advanced on behalf 
of the insurer that limits of the liability 
in respect of risk of passengers should 
be based om clause (b) of sub-section (2) 
of Section 95, if upheld, may lead to the 
necessity of the insurer becoming liable 
to pay compensation in excess of 
Rs, 50,000/- where passengers for hire or 
reward travelling in a goods vehicle die 
or suffer injury. Our view of the mat- 
ter gains support from a term in the 
Insurance Policy (Exhibit D-1) which 
reads thus: 

“Limits of Liability: 

Limit of the amount of the Company’s 
liability under S. II-1 (i) in respect of 


any one accident......... Rs, 50,000/- 

Hence, we are of the opinion 
that the limit of the liability of 
the Insurance Company for the 


death of passengers in a goods vehi- 
cle has to be fixed with reference to the 
terms in clause (a) of sub-section (2) of 
Section 95 of the Act and the term refer- 
red to in the Policy and not with re- 
ference to clause (b) of Sub-section (2) 
of Section 95 of the Act. 

- 30. For the foregoing reasons, 
conclude— 

(i) that the owner of the goods vehicle 
bearing registration No. MYR 3739 on 
3-3-1973, the date of the accident, was 
not C. C. Katti, as held by the Tribunal, 
but Yeli Budeppa, respondent No. 4 in 
M.F.A. No. 227 of 1975 and respondent 

No, 1 in M.F.A. No, 363 of 1975; 


(ii) that the compensation payable in 
respect of the death of Somappa Mallap- 

pa Nidagundi at Rs, 24,000/- fixed by the 
Tribunal has to be affirmed; 

(iii) that the compensation in respect 
of the death of Balappa Laxman Bajan- 
tri at Rs, 12,000/- fixed by the Tribunal 
has tc be affirmed; 

(iv) that Yeli Budeppa is vicariously 
liable to pay the compensation with costs 
of the proceedings for the death of 
Balapoa Laxman Bajantry (Cleaner) to 
the claimants in Misc. (MV) 38 of 1973 
for negligent conduct of B. B. Bajantri, 
the driver, along with the latter; 

- (v) that Yeli Budeppa is vicariously 
liable to pay compensation and costs of 
the proceedings for the death of Somappa 
Mallappa Nidagundi (owner of the goods) 
for the negligent conduct of B, B, Bajan- 


we 
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tri, the driver of the vehicle, along with 
the latter; ' 

(vi) that the Policy of Insurance con- 
tained in Exhibit D-1 was in force on 
the date of the accident; 

(vii) that as the insurer has, under the 
terms of the Policy, undertaken to meet 
the liability of the insured for the risk 
of the death of the clearner, the: insurer 
is also liable for compensation payable 
by the insured to the claimant in Misc, 
(MV) 38 of 1973; 

(viii) that the goods vehicle bearing 
registration No. MYR 3739 was a vehicle 
in which passengers are carried for hire 
or reward within the meaning of the ex- 
ception contained in the first part of 
the second proviso to S. 95 (1) (b) of the 
Act; i 

(ix) that the risk for the death of 
Somappa Mallappa Nidagundi, owner of 
the goods, is covered bythe comprehen- 
sive policy of Insurance contained in 
Exhibit D-1, since he was a passenger for 
hire in the insured vehicle which was 
also authorised to carry passengers for 
hire or reward requiring compulsory 
coverage of risk to such passengers under 
Chapter VIII of the Act and therefore, 
the insurer is also liable for compensa- 
tion payable by the insured to the ciai- 
mant in Misc. (MV) 28 of 1973 for the 
death of the said Somappa Mallappa 


Nidagundi; 
31. In .the result, the appeals are 
allowed to the extent mentioned above 


and the decrees of the Tribunal are 
modified in terms of the above conclu- 
sions, Having regard to the facts and 
circumstamces of the case, there will be 
no order as to costs in these appeals. 
Appeals allowed. 
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K. BHIMIAH AND G. N. SABHAHIT, 

JJ. 

Gangaram and another ete, etc, 
pellants v. Smt. Kamalabai and 
etc. etc., Respondents. 

Misc. First Appeals Nos. 63 and -67 of 
1977 and 608 of 1978 with cross-objec- 
tions in M.F.A, No. 67 of 1977, D/- 22-8- 
1978.* 

(A) Motor Vehicles Act (4 of 1939), 
S. 110-B — Motor Accident — Neglig- 


*(Against judgment and Award of Motor 
Accidents Claims Tribunal and Prin- 
cipal Dist. J., Belgaum, D/- 16-11- 
1976.) ` 


Ap- 
others 
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ence — Burden of proof — Doctrine of 
res ipsa loquitur. (Tort — Negligence), 

Though normally, in a case of motor 
accident, the burden to prove actionable 
negligence is on the claimants, it may 
shift to the driver in certain cases in 
the’ special circumstances of which, the 
doctrine of res ipsa loquitur (the thing 
speaks for itself) is attracted, 
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(Para 4) 

Where the taxi toppled on its off-side 
due to a burst in its front tyre to the 
extent of nearly nine inches and though 
the driver stated that the tyre was pur-. 
chased only one month prior to the 
occurrence and that the owner had the 
receipts showing the purchase but failed 
to produce the same, it must be con- 
cluded that the accident must have 
occurred because of the high speed of 
the car and of the tyre being old and 
striking against.a stone lying on the 
road, The high speed of the car must 
also be inferred from the fact that the 
car had left drag marks nearly 20 feet 
on the katcha road and then it toppled. 
The driver and the owner failed to dis- 
charge the onus placed on them to estab- 
lish that they had taken all care. and 
precaution to keep the tyre roadworthy: 
AIR 1962 SC 1, Rel. on. (Paras 5, 7, 8) 


Anno: AIR Comm. M. V. Act (ist 
Edn.), S. 110-B N. 3. 


(B) Motor Vehicles Act (4 of 1939), 
S. 110-B — Motor accident — Death — 
Deceased an agriculturist of 39 years — 
Compensation was computed on acccunt 
of loss of dependency by assuming in- 
come of deceased to be Rs. 6 per day 
and by treating his contribution to 
family therefrom at Rs, 3 and multiply- 
ing annual contribution thus arrived, by 
12 — Compensation in respect of another 
deceased of 61 years was computed by 
multiplying annual contribution on afore- 
said basis by 4. (Paras 9, 10) 

Anno: AIR Comm. M. V., Act (lst Edn.), 
5S. 110-B N. 2. . 
Cases Referred: Chronological Paras 
AIR 1962 SC 1 6 
(1948) 2 All ER 460, Barkway v., South 

Wales ‘Transport 6. 
(1942) 1 KB 152: 111 LJ KB 292, Lauric 

v. Raglan Building Co. : 6 

Jigajinni for B. G, Naik (in MFA Mos. 
63 and 67 of 1977) and S. R. Bannur- 
math (in MFA No. 608 of 1978), for Ap- 
pellants; S. R. Bannurmath (in MFA No. 
67 of 1977) and Jigajinni for B. G. Naik 
(in MFA No, 608 of 1978), for Respon- 
dents, 
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SABHAHIT, J.:— These three appeals 
and cross-objections arise out of the 
same accident, that occurred on 9-9-1973 
at about 8-30 A.M. on the Chikodi Mud- 
algi Road near Bhandiwad cross, The 
original respondent-2 Babasab was driv- 
ing the taxi, according to the claimants, 
in a rash and negligent manner, as a 
result of which, the front right tyre 
burst and the taxi left the road went on 
its off-side and turned somer-sault, as a 
result of which, the two passengers in 
the taxi namely, Patil and Shinde died 
on the spot, M.V.C. No. 49/1973 was in- 


, stituted by the widow and minor child- 


ren of Patil claiming compensation of 
Rs. 70,000 from the respondents, The 
widow and minor sons of Shinde insti- 
tuted M.V.C. No. 50/1973 claiming com- 
pensation of Rs, 60,000 from the respon- 
dents. The respondents are the same in 
both the cases, respondent-1 is the owner 
of the car and respondent-2 is the driver. 
The respondents contested the claim. 
According to them, the accident was in- 
evitable. The tyres were new. The front 
right wheel tyre burst, as a result of 
which, the driver lost his control over 
the vehicle. The vehicle turned somer- 
sault, Hence, they contended. that they 
were not liable to pay compensation. 
The petitioners in the two cases examin- 
ed themselves to prove the petition aver- 
ments, As against that, the driver of the 
taxi, the original respondent-2 was exa- 
mined as D.W. 1. The Tribunal appre- 
ciating the evidence on record, held 
that the accident was the result of rash 
and negligent driving of the taxi, and 
in that view, it awarded compensation 
of Rs. 5,000 in M.V.C, No. 49/1973 and 
Rs, 3,500 in M.V.C. No. 50/1973 by its 
Judgment and Award dated 16th Nov- 
ember, 1976, Aggrieved by the said judg- 
ment and award, the respondents have 
instituted M.F.As. Nos. 63 and 67 of 
1977. The claimants in M.V.C, No, 50/ 
1873 have filed cross-objections and the 
claimants in M.V.C. No. 49/1973 have 
instituted M.F.A, No. 608/1978 claiming 
higher compensation. Since all these 
arise out of the same accident and arise 
out of the common judgment, these cases 
were clubbed together and arguments 
were heard. ; 


2. The learned Advocate appearing 
for the appellants in M.F.As, Nos, 63 and 
67 of 1977 vehemently contended that 
the Tribunal was not justified in holding 
that the accident was the result of rash 
and negligent driving of the car, He 
submitted that there was a sudden tyre 
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burst, though the tyre was new, and as 
such, the driver was helpless in the 
matter, He submitted that it should be 
taken as an inevitable accident. He also 
submitted that the quantum of com- 
pensation awarded in the two cases were 
high. As against that, the counsel ap- 
pearing for the claimants in two cases 
while supporting the reasoning of the 
Tribur.al and its finding that the acci- 
dent was the result of actionable negli- 
gence on the part of the driver of the 
taxi, further submitted that the quan- 
tum cf compensation awarded in the 
two cases was very low. We were taken 
through the evidence and the Judgment 
and Award of the Tribunal. The points, 
therefore, that arise for our considera- 
tion in these appeals and cross-objections 
are:— 

(1) Whether the Tribunal was justified 
in holding that the accident was the 
result of rash and negligent driving of 
the car in question? -and 

(2) Whether the quantum of compen- 
sation awarded in the two cases is just 
and proper? 

- 3. The driver of the taxi is examined 
as D.W. 1. According to him, when he 


was proceeding on the road, he heard 
the sound ‘Dhab’ from the right side 
tyre, then he could not . control the 


vehicle because there was a burst of the 
front right wheel tyre, He has further 
stated that as a result of the tyre burst, 
the car tilted down and turned turtle. 
The two passengers died. He has further 
deposed that the tyres had been pur- 
chased about one month prior to the 
accident and he had run about 2,000 
miles, In the cross-examination, it is eli- 
cited from him as follows: 

“I do not know where the respondent- 
1 had purchased new tyres. The new 
tyres had been got fixed to the car in 
the Mirji’s pump at Chikodi. The owner 
of that pump is alive, and he is a rich 
` man. Respondent No. 1 is alive. Respon- 
dent No, 1 may be in -possession of the 
receipts for having purchased the new 
tyres. It is not true to suggest that the 
tyres were not new and that they had 
been worn out.” 


4. The law on the point is settled. 
When the car which was admittedly ir 
the control of the driver, the 
original respondent-2 left the road, wen? 
on its off-side and toppled. Withou- 
more, the doctrine of res ipsa loquitur 
(the thing speaks for itself) is attracted 
Though normally, the burden to prove 
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actionable negligence is on the peti- 
tioners in cases like these, the same 
shifts on the respondents. The respon- 


dents should explain why the car mis- 
behaved in that fashion. In the instant 
case, though the driver states that the 
tyre was new, there is no evidence pro- 
duced before the Tribunal in that behalf. 
If really the tyre was purchased a month 
prior to the date of occurrence, and if 
the receipts were with the owner, no- 
thing was easier for the owner than to 
produce the receipts and examine the 
person who sold the tyres. That is not 
done in this case, Normally, a new tyre 
does not burst: 


5. The learned counsel, however, in- 
vited our attention to the panchanama 
which is got marked by consent as Ex- 
hibit P-3. It is no doubt true that in the 
panchanama it is mentioned that the 
front right tyre was a new one, without 
giving any basis for that opinion; it is 
manifest that that is the opinion of the 
panchas. It is nobody’s case that the 
panchas were experts in the line and the 


Indian Evidence Act makes admissible 
the opinion of only experts. 
Therefore, . the opinion of a layman 


without giving any basis that the tyre 
was a new one cannot be relied upon. 
Hence, the driver and the owner have 
failed to discharge the onus placed on 
them to establish that they had taken 
all care and precaution to keep the tyre 
roadworthy, 


6. In the case of Gobald Motor Ser- 
vice Ltd. v. R. M. K. Veluswami (AIR 
1962 SC 1) his Lordship Subba Rao, J., 
(as he then was) who delivered the judg- 
ment had an occasion to consider the 
case of tyre burst. His Lordship at para 
5 of the judgment has quoted with ap- 
proval the observations made by As- 
quith, L, J., in Barkway v. South Wales 
Transport, (1948) 2 All ER 460 (471) and 
stated that the observation clearly sum- 
marises the principles applicable as to 
onus of proof in the following short pro- 
positions: 


“(i) I£ the defendants’ omnibus leaves 
the road and falls down an embankment, 
and this without more is proved, then 
res ipsa loquitur, there is a presump- 
tion that the event is caused by negli- 
gence on the part of the defendants, 
and the plaintiff succeeds unless the de- 
fendants can rebut this presumption. 
(ii) It is no rebuttal for the defendants 
to show, again without more, that the 
immediate cause of the omnibus leaving 
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the road is a tyre-burst, since a tyre- 
‘burst per se is a neutral event consist- 
ent, and equally consistent, with negli- 
gence or due diligence on the part of the 
defendants. When a balance has been 
tilted one way, you cannot redress it by 
-adding an equal weight to each scale. 
The depressed scale will remain dcwn. 
This is the effect of the decision in Lau- 
rie v. Raglan Building Co., (1942) 1 KB 
152 where not a tyre-burst but a skid 
was involved. (iii) To displace the pre- 
sumption the defendants must go fur- 
ther and prove (or it must emerge from 
the evidence as a whole) either (a) that 
the burst itself was due to a specific 
cause which does not connote negligence 
‘on their part but points to its absence 
as more probable, or (b) if they can 
point to no such specific cause, that they 
used all reasonable care in and about 
the management of their tyres.” 


7. In the instant case, as pointed out 
above, though the driver made out that 
the tyre was a new one, by way of say- 
ing that they had taken due diligence, 
the same not proved as a matter of fact. 
Moreover, the panchanama Exhibit P-3 
shows that there was a burst in the tyre 
to the extent of nearly 9 inches. This 
‘must have occurred because of the high- 
speed of the car and the tyre being old 
striking against a stone, which according 
to the evidence, was lying on the road. 


8. The high-speed of the car is made 
evident by the fact that the car has left 
drag marks nearly 80 feet on the katcha 
. road and then it toppled. In the circum- 
stances, we are constrained to observe 
that the respondents have not discharged 
the onus shifted on to them and the 
Tribunal was perfectly justified in hold- 
ing that the accident was the result of 
rash and negligent driving of the car. 


9. That leads us to the consideration 
of quantum of compensation in the 
above cases. We shall first take up for 
consideration M.F.A. No, .63/1977 which 
arises out of M.V.C. No. 49/1973. Patil 
who died in this case was aged about 39 
years, according to P.W. 1, his widow. 
He was looking after the agriculture and 
on that day he was going in the car 
along with his father-in-law Shinde to 
purchase the bullocks. The Tribunal has 
not taken into consideration the loss of 
dependency to the family, as a result of 
the death of Patil. Even taking, on a 
minimum estimate, that he was by way 
of rendering his services to the family, 
| contributing six rupees a day he could, 
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after deducting the personal expenses, 
contribute Rs. 3 per day to the family, 
which means, Rs. 90 per month and 
Rs. 1,080 per year, In view of the fact 
that he was only 39 years at the time of 
the accident, we are inclined to multi- 
‘ply it at 12, So multiplying we get the 
loss of dependency of Rs. 12,960, the 
same may be round off to Rs, 12,000. In 
addition, the compensation has to be 
granted for loss of expectation of future 
happy life of the deceased and a con- 
ventional figure of Rs. 5,000 is awarded 
under this head. Together, therefore, the 
claimants are entitled to Rs. 17,000 by 
-way of damages instead of Rs, 5,000 
awarded by the Tribunal. 


10. Adverting now to the appeal 
M.F.A; No. 67/1977. arising out of M.V.C. 
No. 50/1973, it is in evidence that the 
deceased Shinde was aged about 61 years 
at the time of the accident. On a nor- 
mal expectation, he could have lived 
up to 65 years, Therefore, the loss of 
dependency was for 4 years, Taking the 


same earnings as in the other 
case and fixing the loss of depen- 
dency at Rs. 1,080 annually for 4 


years, we get Rs. 4,320 as loss of depen- 
dency, If Rs, 320 is deducted towards 
the lump sum grant and uncertainties of 
life, we get Rs. 4,000 towards the loss of 
dependency. To this has to be added a 
conventional. figure of Rs, 5,000 for loss 
of expectation of future happy life of 
the deceased. Together, therefore, the 
claimants are entitled to Rs, 9,000 as 
compensation, : : 


11. In the result, therefore, the two 
appeals namely, M.F.As, Nos. 63 and 67/ 
1977 are dismissed as devoid of merits. 
The cross-objections in M.F.A. No. 67/ 
1977 as also M.F.A. No, 608/1978 are 
partly allowed. The compensation is en- 
hanced to Rs. 17,000 in M.V.C, No, 49/ 
1973. The respondents in that M.V.C, are 
directed to pay the same along with in- 
terest at 6 per cent per annum from 
the date of petition till payment as also 
the costs of the claimants before the 
Tribunal, The amounts already paid, if 
consideration 
while making the payments, 


12. Similarly, the cross-objections in 
allowed. 
The compensation is enhanced to Ru- 
pees 9,000 and the ‘respondents in 
M.V.C. No, 50/1973 are directed to pay 
the same along with interest at 6 per 
cent per annum from the date of petition 
till payment as also the costs of the 
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claimants before the Tribunal. The 
amounts already paid, if any, shall be 
taken into consideration while making 
the payments. 
i cal Order accordingly. 
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K. JAGANNATHA SHETTY, J. 
Govinda Shetty, Appellant v, Shiva- 
rama Shetty and others, Respondents, 
. Misc. First Appeal No, 886 of 1976, D/- 
5-7-1978.* 


Karnataka Land Reforms Act (10 of. 


1962), Ss. 48-A, 48-C and 132 — Suit for 
partition in respect of agricultural land 
— Tenants in possession already making 
application under S. -48-A to the Land 
‘Tribunal — Jurisdiction of Civil Court 
to pass orders of temporary injunction 
or appointment’ of receiver is barred. 
‘(Civil P. C. (5 of 1908), S. 9). 


Sec. 48-C confers power on the Land 
Tribunal to issue interlocutory orders in 
the nature of temporary injunction or 
appointment of receiver concerning agri- 
cultural land in respect of which an. ap- 
plication is made under S.. 48-A. S, 132 
imposes a bar of jurisdiction on Civil 
Courts to decide any question which is 
the subject-matter of the Land Tribunal. 
Thus by reading these two sections, it 
becomes clear that the Civil Court in 
the proceedings before it, in this case, a 
suit for partition had no jurisdiction to 
- pass interlocutory orders like the jin- 
junction or appointment of a receiver in 
respect of the subject-matter in the. suit 
ie. agricultural: land as it was already 
the subject-matter of the application 
under S. 48-A before ‘the Land Tribu- 
nal, The presence or absence of the 
tenants as parties to the proceedings be- 
fore Civil Court would not make any 
‘difference in law. (Para 4) 

Anno: AIR Comm, C.P.C. (9th Edn.), 
S. 9 N. 53. 

_ Padubidri Raghavendra Rao, for 
pellant; M. Gopalakrishna Shetty, 
Respondents Nos. 1 and 2. 


JUDGMENT:— A suit for partition 
claiming 2/3 share in the agricultural 
lands was filed by Respondents 1 and 2. 
The defendant in the suit contended 
that item 1 of the suit property compris- 


*(Against order of Civil J., Udupi, 
21-10-1976.) 
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ed in Survey No. 73/20 has been in pos- 
session and enjoyment of one Honnayya ` 
Shetty and the remaining items of pro- 
perties are in the possession and enjoy- 
ment of Govinda Shetty as chalageni 
(tenancy at will) tenants, the same hav- 
ing been leased out to them by Sindhu 
Shedthy about 30 years ago, The defen- 
dant further contended that both the 
aforesaid persons have filed declarations 
for registration of the occupancy. rights 
under S, 48-A of the Karnataka. Land 
Reforms Act, 1961 (hereinafter referred 
to as ‘the Act’) before the Land Tribu- 
nal, and as such the plaintiffs are not 
entitled to claim possession of any of 
the items of suit properties under the 
guise of partition suit filed by them. . 
Govinda Shetty referred to above is 

none other than the husband of the de- 
fendant and Sindhu Shedthy referred to 
above is the mother of the defendant.. 


2. The plaintiffs, perhaps, did not take . 


‘seriously the aforesaid contentions raised 


by the defendant. They did not take. 
any steps to implead the so-called ten- 
ants, They, however, filed an application 
(I. A. No. 1) under O. XL, Rr. 1 and 2 
of the Civil P, C. for appointment of a 
Receiver to take possession of the suit 
properties. Govinda Shetty at that stege 
filed an application I. A. No, III asking 
the Court for an order not to disturb 
him from the schedule properties, which 
according to him were in his possession. 
The trial Court, after considering both 
the .applications, made a common order 
allowing the application of the plain- 
tiffs and appointing a Receiver, and 
dismissed the application filed by 
Govinda Shetty. 

` The order appointing the Receiver is 
challenged in this appeal. 

3. The question is whether the lower 
Court had jurisdiction to appoint a Re- 
ceiver for the suit properties which are 
admittedly agricultural lands, The plain- 
tiffs contended that they are not in ac- 
tual possession of the lands. So was the 
contention of the defendant. Her fur- 
ther contention was that the lands are 
in possession of the two tenants: (1) Hon- 
nayya Shetty so far as item No. 1 is 
concerned, and (2) Govinda Shetty as re- 
gards the rest. She further stated that 
the said persons have preferred applica- 
tions before the Land Tribunal for re- 
gistration of occupancy rights in respect 
of the same lands under S. 48-A of the 
Act. ; 

4. Having regard to these facts and 
the contentions raised, we must now exa- 
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mine the question. S,-48-C of the Act 
confers power on the Land Tribunal to 
issue interlocutory orders in the nature 
of temporary injunction or appointment 
of a Receiver concerning the land in 
respect of which an application is made 
under S. 48-A, S. 132 of the Act imposes 
a bar of jurisdiction on civil courts, . It 
provides that no Civil Court shall. have 
jurisdiction to settle, decide or deal with 


any question which is by or under the 


Act requires to be settled, decided or 
dealt with by the Deputy Commissioner, 
the Assistant Commissioner, the Tribunal, 
- the Tahsildar etc, By reading these two 
sections, it becomes. clear that the Civil 
Court has no jurisdiction to pass inter- 
locutory orders like the injunction or 
appointment of a Receiver in respect of 
any agricultural land if it is already the 
subject-matter of an application under 
S. 48-A of the Act, When it is disputed 
that Honnayya Shetty and Govinda 
Shetty have filed applications under Sec- 
tion 48-A in respect of the suit lands 


claiming occupancy rights, the Civil 
Court must therefore, be held to have 
no power to appoint a Receiver, The 


presence or absence of the alleged ten- 
ants as parties to the suit, would not 
make any difference in law. 

5. In the result, the appeal is allow- 
ed and the order of the lower Court is 
set aside, 


6. In the circumstances, I make no 


order as to costs. 
à Appeal allowed. 
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Jain Swetambara Murthi Pujaka Sama- 
stha and others, Petitioners v. Waman 
Dattatreya Pukale and others, Respon- 
dents, 


‘Civil Revn. Petns, Nos, 2247, 2717 and 
2725 of 1973, D/- 29-6-1978.* 


_ -Civil P, C. (5 of 1908), O. 1, R. 10 and 


0. 6, R. 17 — Proceeding instituted by 
only one co-trustee — Merely irregular 
and not void ab initio — Application un- 
der O. 1, R. 10 read with O. 6, R. 17 ta 
join other co-trustees is maintainable. 
Even where proceedings are instituted 
by one co-owner alone amongst the body 





*(Against Order of Principal “Munsiff, 
Bijapur in H.R.C, No. 33 of 1970.) 
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J.S.M.P, Samastha v, Waman (Venkatachaliah J.) 


[Prs, 1-2] Kant. 111 


of co-owners and where all the co-own- 
ers are necessary to be joined as parties 
and where also the omission so to do 
is considered fatal to the proceedings, it 
is not impermissible for the Court, in 
appropriate cases, to permit the implead- 
ing of the other co-owners in exercise 
of its powers under O. I, R, 10 sub- 
rule (2) of the Civil P. C, The position, 
in principle, should not be very different 
in the case of trustees as well, AIR 1959 
All 579 and AIR 1922 Mad 317, Rel. on. 
(Para 6) 

Anno: AIR Comm, C.P.C., (9th Edn.), 


O. 1 R. 10 N. 18; O. 6 R, -17 Notes 3B 
and 16D. . 

Cases Referred: Chronological Paras 
AIR 1973 Guj 113 (FB) ,5 
AIR 1965 SC 271 6 
AIR 1963 SC 309 4, 5, 6 
AIR 1959 All 579 3, 6 
AIR 1922 Mad 317 3, 6 
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B. V. Krishnaswamy Rao, for Peti- 


‘tioners in all C. R., Ps; S. K, Kulkarni 


(in C.R.P. No, 2247 of 1973) and (for No 
1) in C.R.P, No. 2717 of 1973; K., A. 
Swamy (for Nos. 1 and 3) in C.R.P, No. 
2725 of 1973 and Gachinamath (for No, 
4) in C.R.P. No, 2725 of 1973, for Res- 
pondents. 

VENKATACHALIAH, J.:—These three 
Civil Revision Petitions under Section 
115 of the Code of Civil Procedure by 
the Jain Swetambara Murthi Pujaka 


Samstha, said to be a public trust, are 
directed against the three orders, all 
dated 30th August, 1973, made by the 


Principal Munsiff, Bijapur on interlocu- 
tory applications in H.R.C. No, 33 of 
1970, H.R.C, No, 71 of 1964 and H.R.C. 
No. 1 of 1970 respectively, By the said 
orders, the Court below dismissed the 
applications filed by the petitioner-land- 
lord invoking provisions of O. I, R., 110, 
sub-rule (2) read with O. VI, R, 17 of 
the Civil P, C. Range Gowda, J., has 
referred these petitions to a Division 
Bench, and that is how they are before 
us. 


2. The factual antecedents in so far 
as they are necessary for the decision of 
the question that arises in these peti- 
tions are the following: 

Petitioner herein is said to be a public 
trust the powers of management and 
governance respecting which are said 
to vest in a body of 10 trustees. Peti- 
tioner filed in the court below three 
petitions under the provisions of the 
Karnataka Rent Control Act, 1961 seek- 
ing eviction of the respondents in these 
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three civil revision petitions on severál 
of the grounds set out in the proviso to 
sub-sec, (1) of S, 21 of the said Act. The 
memorandum of petitions in the three 
eviction cases which were brought in 
the name of the “Jain Swethambara 
Murthi Pujaka Samstha”’, were however, 
signed and verified by one Ganapatchand 
Padamchand Shah, one of the trustees 
claiming to be the President of the pe- 
titioner-trust. Respondents in their state- 
ment of objections contended, inter alia, 
that the eviction proceedings instituted, 
as they came to be, by only one among 
the 10 trustees were not validly institut- 
ed and that no relief on foot thereof was 
permissible to be granted.. Thereafter 
the petitioner filed three interlocutory 
applications, I, A. No. 3 in each of the 
cases, seeking to have the other 9 trus- 
tees impleaded as co-petitioners along 
with the original signatory of the peti- 
tions, This prayer for impleading and 
the consequent prayer for amendment 
are stated to have been sought by peti- 
tioners by way of ample precaution and 
to avoid any controversy as to the vali- 
dity of the institution of the proceedings. 

These interlocutory applications hav- 
ing come to be contested by respon- 
dents, the Court below passed orders 
dated 30th August, 1973, refusing the 
impleading and dismissing the interlocu- 
tory applications, The Court below took 
the view that the very. institution of the 
proceedings at the instance of one alone 
‘amongst the 10 trustees of the petitioner- 
trust was defective ab initio, and thai 
the illegality could not be cured by a 
subsequent impleading of the other trus- 
tees. It is the correctness of these 
orders that is challenged in the three 
revision petitions here. i 

3. We have ħeard Sri B. V. Krishna- 
swamy Rao, learned counsel for the- peti- 
tioner in all the three cases and Sri 
S. K. Kulkarni, learned counsel for the 
respondents. f 

Sri Krishnaswamy Rao contended that 


even assuming that all the 10 trustees 
of the “Jain Swetambara Murthi Pujaka 


Samastha” had had to institute 
the proceedings jointly by sub- 
seribing their signatures to the 


memoranda of eviction petitions in 
exercise of their joint powers and func- 
tions as trustees and were accordingly, 
necessary parties to the proceedings, the 
view taken by the Court below that the 
amendments were not allowable proceed- 
ed on a misconception as to the nature 
of the- defect resulting from the institu- 
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tion of the proceedings by one’ alone of 
the trustees. Sri Krishnaswamy Rao rely- 
ing upon the decisicn in Capt. S. V. 
Daniels v. Gregory Warden Friendly 
Trust, AIR 1959 All 579 which in turn 
relied upon an earlier ruling of the 
Madras High Court in Thina Shanmuga 
Moopanar v. Mona Ghuna Nana Sub- 
bayya Moopanar, AIR 1922 Mad 317, 
submitted that the defect in the institu- 
tion of the proceedings in such a case 
could not be said to be such as to justify | 
the view that the petitions so instituted 
were mere nullities, The defect, accord- 
ing to the learned counsel for petitioner. 
was of a formal nature and the omission 
to implead the other trustees amounted 
only to an irregularity curable in the 
manner sought by interlocutory appli- 
cations filed-in the court below. 


4. Sri S, K. Kulkarni, learned coun- 
sel for the respondenis-tenants, however, 
sought to support the orders of the 
court below, contending in the main 
that S. 48 of the Indian Trusts Act, the 
principles underlying which governed 
the rights of the trustees of a publie 
trust as well enjoined upon the ‘co- 
trustees of a trust to join in the execu- 
tion of the trust — the recovery of pos- 
session of property from the tenant be: 
ing a duty arising in the execution of 
the trust — and that in the absence of 
express provisions in the constitution of 
the trust enabling one amongst the trus- 
tees so to do, it was not permissible for 
Ganapatchand Padamchand Shah alone 
to institute the proceeding and that con- 
sequently institution of the proceedings 
is void ab initio and not merely an irre- 
gularity curable by a subsequent im- 
pleading of the rest of the trustees. Sri 
Kulkarni sought to rely upon some ob- 
servations of the Supreme Court in 
Abdul Kayum v. Al:bhai, AIR 1963 SC 
309, which were followed in a Full 
Bench ruling of the Gujarat High Court 
in Atmaram Ranchhodbhai v. Gulam- 
husein Gulam Mohiyaddin, AIR 1973 Guj 
113 (FB). 7 

5. In Abdul Kayum v. Alibhai, ATR 
1963 SC 309, the Supreme Court refer- 
red to with approval, the statement of 
the law contained in Lewin on Trusts 
(Sixth. Edition, page 181) to the effect 
that in the case of co-trustees of a pri- 
vate trust the office is a joint one and 
where the administration of the trust 
is vested in co-trustees they all form, as 
jit were, but one collective trustee and 
therefore must execute the duties of the 
office in their joint capacity. As a cor- 
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` róllary of- this principle, the ` Supreme - 
Court observed: that the trustees -cannot 
transfer their’ duties, functions ‘aad 
powers to. some body of-men and create 
them trustees in their own place unless 
that is clearly -permitted and enabled 3y. 
the trust-deed or agreed to by the entire 
body of: trustees. ‘It was further observ- 
ed that no trustee can delegate any of 
‘the duties, functions and powers to his 
co-trustees or to-any one else except in 
some specified cases. Following this pro- 
nouncement of the Supreme Court, the 
High Court of Gujarat in Atmaram’s 
case AIR 1973 Guj 113 (FB) held that 
unless the instrument of trust otherw-sé 
provided, all co-trustees must join in 
filing a suit to recover possession of the 
property from a tenant and that no one 
trustee, even if he be a managing trus- 
tee unanimously chosen by the co-trus- 
tees, can maintain such a suit withaut 
joining the other co-trustees, It was fur- 
ther laid down that all co-trustees must 
join in the suit and that if any one or 
more of them is or are unwilling to be 
Joined in the suit as plaintiff or plain- 
tiffs or for some reason or the other it 
is not possible to join him or them . as 


co-plaintiff or co-plaintiffs, he. or thzy-: 


must be impleaded as defendant or de- 
fendants, as -the case may be, so tkat 
all co-trustees are before the Court. Sri 
S. K. Kulkarni sought to draw upon 
these observations to support his conten- 


tion that if one only amongst the ‘body. 


of trustees ‘institutes proceedings for re- 
covery of possession of trust 
from a tenant the. proceedings - would, 
unless that is enabled by a.specific pro- 
vision in the Charter of Trust, be wholly 
illegal and void and not amenable to 
rectification by subsequent impleading pf 
the other trustees, It must however be 
observed that in the two decisions ie., 
in Abdul Kayum .v. Alibhai and Atma- 
ram Ranchhodbhai v. Gulamhusein Gu- 


lam Mohiyaddin, the consequences that- 


flow from the institution of the proceed- 


ings by one only of the trustees in re- 
lation to and in the context of a subse-. 


quent application for bringing the other 
trustees on record have not been speci- 


fically. considered. All.-that the two au- . 


thorities lay down is that where there 
are more trustees than one, the powers 
of administration and control of a trust, 
all such co-trustees must. be joined in a 
_legal proceeding instituted on ` behalf 
of the Trust and if any one’ or more of 


. them is or are ‘unwilling to` be joined - 


in the suit as ‘co-plaintiff, or co-plaintiffs - 
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- he or they must be impleaded as defen- 


-dant or defendants as the case. may be, 


so that. all co-trustees are before’ the 
Court, This rule operates unless there is 
a specific provision to the contrary ‘in 
the very instrument of trust, 

6. It appears to us that the proposi« 
tion of Sri S, K, Kulkarni that the prin- 
ciples laid down by the Supreme Court 


in Abdul Kayum v. Alibhai, AIR 1963). 


SC 309 and applied by the Full Bench 
of the Gujarat High Court that the in- 
stitution of proceedings by one 
amongst the trustees is not merely an 
irregularity but wholly void, seems to 
be too’ broadly stated. Sri Kulkarni has 
not been able to substantiate this broad 
proposition either with reference to any 
principle or precedent. On the contrary, 
dealing with a case of co-ownership and 
the rule that all co-owners 


which they are jointly interested, the 
Supreme Court in Kanakarathanammal 
v. V. S. Loganatha Mudaliar, AIR 1965 
SC 271 at p. 276 has had this to say: 


Sodha on the merits. we have found 


must join. 
in an action for recovery of property in, 


only| ` 


zhat the property claimed by her in her, 


present suit belonged to her mother and ; 


she is one of the three heirs on whom 
the said property devolves by succession 
under S. 12 of the Act. That, in fact, is 
the conclusion which’ the trial Court had 


reached ahd yet no action was taken ; 


by the appellant to bring the necessary i: 


parties on the record, It is true’: that 


under ‘O. I, R: 9 of the Civil P. Œ ‘no 


suit shall be defeated by reason of the 
misjoinder or non-joinder of the parties 
but there can be no doubt that if the 
parties who are not joined are not ‘only 
proper but also necessary parties to it, 
the infirmity in the suit is bound to be 
fatal. Even in such cases, the Court can 
under O. I, R. 10, sub-rule (2) direct 
tne necessary parties to be joined, 
but all this can and should be done at 
the stage of trial and that too without 
prejudice to the said parties’ plea of li~ 
mitation.” 

It is clear from the above enunciation 
that even where proceedings are insti- 
tuted by one co-owner alone amongst 
the body of co-owners and where all 
the co-owners are necessary to be join- 
ed as parties and where. also the omis- 
sion ‘so to do is considered fatal to the 
proceedings, it is not impermissible for 
the Court, in appropriate cases, to per- 


~ mit the- impleading of the other co-own- 
‘ers in exercise of its powèrs under O, E 


Ro 10; sub-rule. (2), of the ‘Civil .P, Cc. The 
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Position, in in principle, should not, in’ our 
opinion,: be very -different ‘in the case of 
trustees ‘as ‘well. ee 

‘Sri S, K, Kulkarni is unable to show 
why this principle should not be ex- 
tended to a case of co-trustees. ‘Indeec 
the case relied upon by Sri B, V, Kri- 
shnaswamy Rao in Thina Shanmugs 
‘Moopanar v. Mona Ghuna’ Nana Sub- 
bayya Moopanar, AIR 1922 Mad 317 
followed in Capt, S. Vi Daniels v. Gre- 
gory Warden Friendly Trust, AIR 195¢ 
All 579 fully supports the view we take 
of the matter. 

Indeed, it may also be observed. in ‘the 
present case that there is no question o= 
bar of limitation inasmuch as on the 
date of the application for impleading 4 
fresh application by all the trustees 
could: very well-have been filed. 

7. For the reasons stated above, .we 
are of the opinion that the. Court below 
was “hot: justified in rejecting the appli- 
cations for impleading and the -conse~ 
quential amendments in these cases, Ac- 
cordingly, in reversal of the orders . of 
the Munsiff in interlocutory applications, 
we allow the said applications and direc! 
that the other trustees be impleaded -a4 
co-petitioners in the three eviction peti- 
tions. The memorandum of the eviction 
petitions shall be suitably amended, Th= 
proceedings in the said- eviction ` case: 
will thereafter proceed in accordanc= 
with law. 


8. As these matters ‘have, for one 
reason or the other, been pending for a 
long time, we direct the trial court to 
dispose of the three cases as expedit} 
ously as possible, - 


In the circumstances of the case, the 
parties are left to bear their own cosis 
in these civil revision petitions. Ordered 
accordingly, 

Revisions allowed, 


r 
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*(Against judgment and decree. of Civil 
J.- Motor Accident Claims Tribunal, 
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[Pr. 1] M. Subramanya v. Govindaraj (Sabhahit J.j 


ALR 


(A) Motor Vehicles Act (4 of 41939), 
S. 110—Claim ‘against ‘Insurance Com- 
pany for ‘injuries caused in motor: acci- 
dent —- Plea that the ‘vehicle. was not 
driven by the licensed driver — Burden 
of proof is on the Company. AIR 1976 
Kant 146, Rel. on, (Para 17) 

Anno: ‘AIR Comm. M. V. Act, (ist 
Edn. ), S, 110 N.`2. 


(B) Evidence Act (1 of 1872); s. 3 — 


. Appreciation of evidence, 


Where the identity of the lorry which 
caused the accident was- challenged, but. 
the driver- was not examined, an. adverse 


inference has to be..drawn against the 
party challenging the identity . of the 
vehicle. (Para 16) 
Anno: AIR Manual (8rd Edn.) . Evi- 
dence Act, S. 3 N: 29... 
(C) Motor Vehicles Act (4 of 1939), 
s. 110-B — Amount of compensation 


awardable to person injured in motor 
accident — Matters to be considered. 


Where, By reason of the accident, the 
victim’ had to suffer pain for 7 to -8 
months and had to engage a driver to 
drive his car which he used to drive 
himself, compensation was awarded as 
general damages. in addition to driver’s 
wages for .the period of 7 months and 
the medical expenses, (Paras 13, 14, 15) 

Anno: AIR Comm. M. V. Act ‘(ist 
Edn.), S. 110-B N. 2. 


_(D) Motor Vehicles Act (4. of. 1939) 
S. 110- — Claim. nraceoding — Duty of 
Claims Tribunal. 


`The Claims:’ Tribunal should: ‘give its 
finding on all the issues raised in the 
case and not decide the case on a finding 
on one of the issues only which if re- 
versed by the Appellate Court, might 
necessitate a remand causing unneces- 
sary delay. (Para 18) 

Anno: AIR Comm. M. V. Act (ist 
Edn.), S. 110 N. 2. 


Cases Referred: Chronological Paras 
AIR 1976 Kant 146: (1976) 1 Kant LJ 
430. 17 


K. Shivashankar Bhat, for Appellant; 
D. Cheluvaraj, for Respondent No. 3. 

SABHAHIT, J.:— This is a claimant’s 
appeal instituted under S., 110-D of the 
Motor Vehicles Act, 1939 (to be herein~ 
after referred to as the ‘Act’) - against 
the- r and award’ dated 19-1-1976 
in M. (MVC) No. 106 of 1974 passed 
by the opens Tribunal, Mangalore, dis- 
missing the petition for payment of com~ 
pensation for the injury sustained by the 
appellant in a motor accident, ° 
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2. It is the case of the claimant that 
when he was :going. on the:right side of 
the road near Jyothi Garage, Bunder, 
Mangalore, at about 2-30 p. m. on 22-4- 
1974 a lorry bearing No. MYG 5704 
came from the opposite direction driven 
in a rash and negligent mianner and 
caused the accident resulting in injuri2s 


to his left foot and left side.ribs. Thrs, . 


he alleged that the accident was the r2- 
sult of rash and negligent driving of the 
lorry and claimed compensation of Fu- 
pees 50,000 from. respondents. 


“3. Respondent 1 is the owner; res- 
pondent 2 is the driver of the lorry and 
respondent 3 is: the insurer of the lorry. 
Respondents 1 and 2 did not contest the 
claim. Respondent’ 3 by its statement of 
objections contended that the driver of 
the lorry bearing No.. MYG 5704 did not 
hold a valid licence to drive at the time 
of the accident. So, the insurance com- 
pany was not liable to pay the damages. 


4, During the “hearing the claimant 
examined five witnesses - including him- 
self, As against that the insurance. com- 
pany examined one witness viz, R.W, 1 
S. D. Ballal, the Manager of the Na- 
tional Insurance ` Company, ‘Mangalcre 
Branch. The Tribunal. after appreciating 
the evidence on record héld that “the 
claimant failed to prove that’ it’was tke 
lorry No. MYG ‘5704 that caused the acci- 
dent ‘and as such dismissed the claim of 
the petitioner ay. its . Judgment dated 
19- l- 1976. ane 


5. Aggrieved by’ the said. “udane 
the claimant has come up in, . appeal. te- 
fore this Court. 3 : 


6. The learned advocate ` "appearing 
for the appellant, vehemently ‘contended 
that there’ was no dispute whatsoever 
that it’ was ‘the lorry MYG 5704 ` thet 
caused “the' accident, that’ the insurance 
company failed to ‘establish ` that _the 
driver who ‘was--driving’ the vehicle’ ` at 
that time had’no licence to drive * and 
that the- evidence on record was sufficient 
to‘hold that the accident was the result 
of actionable negligence on the part of 
the driver of the lorry and as such the 
Tribunal ought to have awarded © com- 
pensation to the claimant. 


7. The learned counsel ‘for. the 3rd 
respondent insurance company submit- 
ted his arguments supporting the reason- 
ing of the Tribunal in dismissing the 
petition. 


-8.. The points. therefore that arise for 
our consideration. are: Bo 
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- (1) Whether the Tribunal was justified 
in -holding that the identity of the lorry 
which caused the accident was not estab- 
lished? : -> 

(2): If not, what” ‘is the PETEA of 
compensation to which the appellant is 
entitled. 

(3) What order? 

9. The petitioner has averred in tie 
petition that it was the lorry . bearing ` 
No. MYG 5704 which came from the op- 
posite direction ‘driven in a rash and 
negligent manner which caused the acci- 
dent. Both the owner as well as the 
driver of the. lorry were added as res- 
pondents in the petition. Neither the 
owner nor the driver entered appearance 
to contest the averments made, The in- 
surance company also in its statement of 
objections did not challenge that it was 
the lorry bearing No. MYG 5704 which 
caused the accident. In fact, in para- 
graph No, 7 of the statement of objec- 
tions, this is what ‘the insurance com- 
pany has stated: 


“Without prejudice to the foregoing, 
it is submitted that the driver of the 
goods vehicle ‘bearing registration mark 
MYG 5704-.did not hold-a valid driving 
Licence -to drive.the said: vehicle ‘at the 
time of the alleged’ accident..i...2.:” 


Thus, éven the insurance company in its 
statement of objections, admitted that it 
was the lorry bearing No. MYG 5704 
that’ caused the accident, That question 
was not thus agitated before the Tribu- 
nal at all. In the pléadings, ' the parties 
are not at issué that it was the lorry 
bearing No. MYG 5704 which caused the 
accident. That being so, the lengthy dis- 
cussion of the Tribunal on the identity 
of the lorry in question is de hors the 
matters in issue. Even’ otherwise; the evi- 
dence on record clearly. establishes ‘that 
it was the driver. of the lorry bearing 
registration No. MYG 5704, who caused 
the accident. This ‘fact is established by 
the evidence of P.W. 4 Jayananda, Pró- 
prietor of Joti Garage, During the course 
cf his evidence P.W. '4 has stated thus: 

“The lorry hit the left’ side hip- of 
P.W. 1. P.W. 1 fell down. The lorry then 
went ahead for 20 feet and stopped: 
People ' collected. He had lost conscious~ 
NESS... : The ‘lorry No. ‘was MYG 5704.” 

In the cross-examination, ` there is not 
a ‘whisper | challenging | the averment 
made by the witness in his chief-exami- 
nation. All that is put to him is this: 

“It is not true to say that no lorry hit 
P.W. 1.” 
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- That being. so, it is obvious that the evi- 
dence on record also adequately : estab~ 


‘lishes that it was the lorry bearing No. ` 


MYG 5704. which caused the ` accident. 
The. learned Member of the Tribunal 
therefore was clearly in error in coming 
to the conclusion that the identity of 
the lorry was: not. established by wee 
claimant. 


10. It may nextly be pointed out that 
` the Tribunal has given a definite finding 
‘that the accident was the result of the 
rash and negligent driving of the lorry. 
This is what the Tribunal has observed: 

. “In the instant case it- must be said 
that P.W, 1 was knocked down by the 
vehicle due to the rash driving of the 
driver whoever it was.’ 

That being so, it becomes clear that 
the accident was the result of rash and 
negligent driving of the driver. 


11. This finding of the Tribunal] is 
-supported by the evidence of P.Ws, 1 
and 4. P.W, 1 in his evidence has stated 
thus: 


“On 22-4-1974 Monday at about 2-30 
p.m. I left my branch office at Bunder 
of Mangalore to go to take my lunch at 
Modern hotel in Sayyaji Rao Road. Be- 
fore, that I wanted to go to the Jyothi 
Garage to take my car. I came out oi 
that garage at about 2-30 p.m, on foot 
as my car was. taken. away for some 
other purpose by my friend. Therefore, 
Ihad to go to the hotel'on foot.: 
going on the right side of ‘the road whick, 
has a, hedge fence on.its both sides, 1. 
was going on the extreme 


A lorry came opposite to me`'and I rais- 
ed my hand signalling to stop it as I 
was much. frightened seeing the. high 
speed in which it was coming. Immedi- 
ately and within a few seconds the left 
"frònt side of the lorry hit me on my 


left waist — violently ‘and to avoid fal- 


ling. down I just held the hedge. : The 
lorry might have been coming at ‘a speed 
of about 25° miles per hour.” 


There is no serious challenge | to. this - 


portion of his evidence in the cross-exa- 
mination, The cross-examination is 


directed only in challenging the identity | 


_ of the lorry. The evidence of the appel- 
lant (P.W. 1) finds corroboration in the 
evidence of P.W. 4. As against this the 

' driver of the lorry has not stepped into 
the witness box to give his. . version. 
Hence adverse inference has to be drawn 
against the respondents. In. the instant 

-- case; therefore, we have’ no hesitation t> 
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I ‘was. “ability” as such, the’ damages . 


right, side . 
leaving no -part of the road on. my right. : 


‘ed for the reimbursement of 
“expenses which ‘amounts to Rs. 340. It 


Awl -R: 
hold that the accident :was “the “result - of. 


-the rash’ and negligent’ driving of’ the - 


lorry No, ‘MYG' 5704: 

. 12. This takes`us' to the ‘quanti of 
compensation to which. the claimant is 
entitled: The Doctor, who treated the 
appellant (P.W. 1) was ‘examined (as 


‘P.W; 3. He has stated that the claimant 


suffered fracture of the’ Ist metatarsal 
bone .and fracture of the eleventh ‘rib 
on the left side. Plaster -of Paris cast, 
was put on the left foot. He has fur- 
ther stated that adhesive strapping for 
the chest was for three weeks. The Doc- 
tor has also further stated that in view 
of the fracture in the foot the. injured 
was not able to drive a vehicle for | at 
least 7 or 8 months comfortably. The 
fracture of the rib took six to seven 
weeks to unite and till then he was not 
able to turn back, Till the. fractures 
settled down or united the injured had 
to suffer pain. 


13. Thus, it is clear ihat as a result 
of: the accident, the claimant suffered 
fracture of the metatarsal bone’and of 
the 11th rib. He had to undergo pain and 
suffering for nearly 7 to- 8 months till 
he ‘got completely, cured, It is not in evi- 
dence that the ‘injured was. left with any|- 
permanent disability: Compensation _ has 
therefore to be awarded in this case, as 
general damages ‘for pain -and’ suffering, 
the injury itself, ‘and loss of: amenities. 

14, ‘Since. there. is: nò .permanent. dis- 
will have 
tò be, ‘mainly: fór suffering and loss., of 
aménities.. For ‘about ‘sevén “weeks ‘the 
injured” was not able to turn back. and 
he was not able to drive the vehicle. for 
nearly about’ eight months. He was in 
the hospital: for about a week. Having 
regard to all these, it would. be just and 
reasonable to. award’ Rs. 4,000 as’ general 
damages for the injuries, pain: and" suf- 


` fering and loss of amenities. 


15. In addition’ the claimant has ask- 
medical 


is awarded. In addition it is in evidence 
that the Doctor, visited the injured for 
four times. For each time he charged 
him Rs, 15 the total of which comes ‘to 
Rs. 60. Together with the damages forj. 
medical treatment would. amount to Ru-|’ 
péés 400. The claimant. has further stat-). 
ed that he was not able to drive his 
vehicle för eight mcnths, Earlier -he ` was 
driving the car himself and ‘after the 
accident he had to engage’ a ‘driver for 


_ the purpose, He has-deposed that“ hë was - 
paying Rs. 120 per month: +o*the “driver 
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"as, salary. -The- driver. himself is: examin- 
ed as. P.W., 2...He:has corroborated the 
evidence of the appellant (P.W.. 1). The 
evidence: of the Doctor supports the.evi- 
dence of the claimant, Even -taking. that 
-the driver was in. 

seven months, the loss would be Rs. 
120x7 ie.- Rs. 840.-. Thus, the claimant 
is entitled to Rs.. 4,400 plus Rs, 840; the 
total. comes to Rs. 5,240 as global dama- 
ges. We deem it proper to award the 
same. 


16. It was ‘contended oe the learned 
advocate appearing for respondent 3 in- 
surance company that the company was 
‘not liable to pay the compensation, as 
“the claimant did not prove that the 
‘vehicle was driven at the time of acci- 
‘dent by a driver having valid licerice to 
drive. But it was rightly pointed out by 
the learned counsel for the appellant 
\that it was for the insurance ` company 
to establish any breach of condition in 
the policy and that the burden was on 
the company to prove that.. the vehicle 
| was driven. by a-driver without valid 
nj unenco at -the time Of - accident. . 


17. This Court. in ‘the case . ‘of San- 
_ jeeva. Shetty v. ~ Anantia,. (1976) 1 Kant 
` LJ 430: (AIR 1976- Kant 146) has . held 
‘that’ burden of proving any., breach in 
“Ithe conditions of . policy. alleged . is on 
‘\the insurance 
case, the insurance company “ has failed 


to discharge ` ‘that burden. `The only’, wit- 


‘Iness examined | ‘on. behalf ` ‘of the’ insur- 


‘ance company has’ stated that” he. did not `` 
‘iknow who the ‘driver: was that was driv- ` 
ing the lorry at the time: “of thè a accident, : 


He‘ has further stated’ _thus: 


l “Personally, I have. not: ‘perused ` any 
: records pertaining to. this case, :I _am 


“not. aware of the driver of ‘the ` vehicle. 
. having been prosecuted. at: the . Madis aoe, 


` trate’s Court. at, Mangalore.” |... . 


Hence, there is no substance in. the. con- 


_ tention raised on behalf of the insurarice 
“company that the company. is not liable 
- to pay. compensation. . i 


18. Before parting with the facts se 


`- this case, .it is necessary. to observe that 


_, the” ‘Claims. ‘Tribunal in.the instant case | 
findings- on all the. 


' [has not giyen its 
‘lissues raised. If. is impressed. ‘on: . the 
[Claims Tribunals that it would .be pro- 
iiper and necessary for them to. give their 
‘}findings. on. all. the issues raised so that 
the .cases may ‘not entail remand. in case 
the appellate Court takes a different 
view, on, an issue as in the instant case. 
Jn. the „present case, ` the | ‘accident . 
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service for about . 


company.' In ‘the, instant’ 


gistrar to proceed with the suit. 


has - 
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occurred..in the: year-.1974. ..To-remand . 
the case at this.stage would result ‘in 


inordinate delay in. the disposal -of the 


case. Already more than four years have 
elapsed. We.have therefore proceeded 
to settle the compensation without hav- 


-ing the benefit: of the finding of the Tri- 


bunal, Such .an exigency should be 
avoided: scrupulously, by the Tribunals 
by answering all the issues raised for 
decision even though.in their opinion 
the claim is liable to be dismissed for 


want of. actionable negligence on the part 


of the driver concerned, 

19. In the result, the appeal is allow- 
ed, The claimant-appellant is . awarded 
global compensation of Rs, 5,240 _ along 
with interest thereon at 6 ver cent per 
annum from the date of petition till pay- 
ment, as also’ the costs of this proceed- 
ing throughout, Advocate’s fee before 
this Court and also before the- trial Court 
is fixed at Rs. 100.. >` 

20. Under S, 110-B of the Act, we 
direct that the entire amount of com- 
pensation awarded along with interest 
and.costs shall be paid: over to the claim- 
ant by the 3rd respondent ‘insurance 


„company. Respondents shall bear their 


own. wee, 
x Appeal allowed. 
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M: K. SRINIVASA IYENGAR. AND’ 
© P. P. BOPANNA, Jd. - f 
| M/s. Virupakshappa Nagarajappa: Jaga- 
li.and others, Appellants v. The: Taluka. 
Agricultural Produce Co-operative i So- 

ciety Ltd., Respondent. : 

First Appeal No,” 127 of 1978, D/- 2-1- : 
1979.* | = 
: Karnataka ' ‘Co-operative’ ` Societies Act 
(il of 1959), S. -118 (2) — Suit for re- 
covery of money ‘against society — 
Winding up order in relation ” society -. 
— Effect. f 


Where after-a suit is filed against a ~ 


society for recovery of monéy the Re- 
gistrar, of societies passes a winding up 
order ` in relation to the society, the 
Court does not lose jurisdiction to try 
the suit: The only ‘effect, of such’ order 


` is that the suit is to be ‘kept pending till 


the plaintiff ‘obtains order’ from the Re- 
More- 


"(Against . order. and decree of Civil J, 
- Raichur, D/- 20- aa l a ga 
BW/CW/A940/79/SNY ~ a ae 
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over, it is also clear that unless the 
Winding-up. Authority: can himself satisfy 
the claim of a particular- creditor, leave 
to proceed with the pending action must 
‘invariably be. given AIR :1971 SC-1292, 
Rel, on.. 3 . (Paras: 4, 6) 

The ohjat of the provisions in-S; 118 
(2) is to protect the interests of al} ithe 
creditors of the Society and -to ensure 
an equitable distribution in respect: of 
several claims against the Society. by the 
Winding-uo Authority.. (Para :5) 
Cases Referred: Chronological Paras 
AIR 1971 SC. 1292: 1971 Tax LR 740 .4 


©. G. Sundara Swamy, for. ‘Appellants; 
B. S. Raikote, for Respondent.’ 


SRINIVASA IYENGAR, J.:— The ap- 
pellants were the plaintiffs in Original 
Suit No. 69/1976. on the file of the Civil 
Judge at Raichur, That was a suit filed 
by the appellants, .who constitute a part- 
nership firm, for recovery of a sum of 
Rs. 28,805.40 with interest from the date 
.of suit and for costs etc., from the de- 
fendant, which is a Co-operative Market- 
ing Society, in respect of certain goods 
alleged io have been supplied to the de- 
fendant. -The suit was. being contested 
by the Society, The suit was filed on 
18-10-1976.. Subsequently, it transpired 
that the Registrar of. Co-operative So- 
cieties, Gulbarga Division, ordered the 
winding up of the Society by his order 
dated , 17-5-1977.- Thereupon, the. defen- 
dant filed an application I, A, No. II be~ 
fore the ‘Civil. Judge. contending that as 
an order for winding up has been made 
and a-Liquidator appointed, the Court 
lost jurisdiction to try the-suit and! ‘the 
suit should’ be dismissed. This application 
1..A. No, II was ‘resisted by the- plain~ 
tiffs. It was contended that the Court. had 
not lost jurisdiction and the suit ‘could 
snot ke dismissed. However, „the learned 
Civil Judge.was of the opinion. that .by 

virtue of the provisions .of, S:,.118 .(2)..of 
_. the. . Karnataka Co-operative.. Societies 
Act, 1959, he could not proceed with the 
suit, and, therefore, the suit .was liable 
to be dismissed and. dismissed the suit 
by the ordér dated . 20-4-1978. It, _is 
against this. decree ‘dismissing ‘the ` ‘suit 
that this, appeal is, filed.. 

2.. It. is contended by Shri | ‘Ss. G. 
Sundaraswamy, the leatned ‘Advocate for 
the appellants, that the. view taken by 
the learned Civil‘ Judge is erroneous and 
is not warranted by the ‘provisions of 
S. 118 (2) of the Karnataka - propras 
Societies Act, 1959. : 

3. This ‘contention. is, ‘sound and, must 
be upheld. The said section reads: ~ 


v, Taluka A. P, Co-op. Socy, 


A-ER. 


“While a co-operative: society- is ‘being 
wound up, ‘no ‘suit or other legal © pro- 
ceedings relating to the business of. ;such 
society’ shall be proceedéd with, ‘or 
instituted against, the: Liquidator as such 
or against the Society or any member . 
thereof, except by leave of the’ Registrar 
and: subject to such ‘terms? as he may 
impose: 

4. Igis seen that the suit had already 
been . instituted and was pending ` when 
the order for winding up had been made. 
‘Therefore, the suit was at a stage for 
being | proceeded with. When the suit 
was filed, the Court had jurisdiction. 
S. 118 (2) of the Karnataka Co-operative 
Societies Act, 1959, does not say that so 
soon as an order for winding up is made | 
in respect of a society the. suit shall abate 
or shall stand dismissed. It is implicit 
in the section that once thé Registrar 
grants leave. for the suit being proceed- 
ed with, the Court can proceed with 
the suit. That means, the Court has 
jurisdiction to try the suit and only the 
requirement to be satisfied is that leave 
should be obtained from “the. Registrar 
to proceed with the suit, The section is 
in.’similar terms to Section 171 of the 
Indian Companies Act,. 1913, the inter- 
pretation of which .was ‘for consideration 
by the Supreme Court -in  Bansidhar ” 
Sankarlal -v.:.Md.. Ibrahim (AIR 1971 SC 
1292), In para 8 of ee Judgment, it was 
observed: E 


“ “Eyen granting | that sanction. - under 
S..179 does. not dispense with the leave 
under S. 171 of: the- Act, to-institute.. a 
proceeding in execution against’ a. Com~ ` 
pany ordered to: be wound up; .we do not 
think that there is anything in, the Act 
which makes the leave a condition pre~ 
cedent to ‘the institution ‘of a’ proceeding 
in execution of a decree ‘against the 
Company ‘and failure to obtain leave be- 
fore institution of the proceeding ... en- 
tails dismissal . ‘of. the proceeding. , ., che 
suit’ or proceeding instituted “without 
leave. of the Court’ may, in our. judgment, 
be regarded as ineffective until leave is 
obtained, but once leave is obtained the 
proceeding ‘will be deemed ` instituted on 
the date granting :leave.” ” 

Their: ‘Lordships | also observed ‘that ° 
purpose of the 


the 
“provisions in S: 171 of: 


` the Indian Companies Act, “1913, was that 


the Company Court which was ‘dealing 
with the winding up should have ` con- 
trol over the proceedings in relation to’ 
the ‘assets of the Company ‘and: administer, 
the same for the benefit ‘of: all-the cre- 
ditors, The ` Supreme ‘Court also” referred: 
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to a passage from the Commentary on 
the Companies, Act by Buckley to ‘the 
effect: ` . 

“Leave to continue after india. up 

a debenture-holder’s action, whether pre- 
viously or subsequently commenced, will 
be given unless the Hquidator is able 
and willing to give in the winding up 
the relief which could be obtained in 
the action.” 

5. The object of the provisions in 
S. 118 (2) of the Karnataka Co-operative 
Societies Act, 1959, is to protect the in- 
terests of all the creditors of the Society 
and to ensure an equitable distribution 
in respect of several claims against the 
Society by the Winding-up Authority. 
It is. also clear that unless the Winding- 
‘up Authority can himself satisfy the 
claim of a particular creditor, leave to 
proceed with the pending action must 
invariably be given. 


-6. We are clearly of the opinion that 
the view taken by the Court below that 
it lost jurisdiction to try the suit conse< 
quent'on the winding up: order by | 
Registrar is erroneous and not warrant- 
ed by the provisions in S. 118 (2) of the 
Karnataka Co-operative - Societies Act, 
1959, and the’ diss of the suit is 
untenable, 

7. ‘Acooraingly. this appeal is allow- 
ed and the order of the Court below cis- 
missing the suit is set aside. The Court 
below shall keep the suit pending until 
the plaintiffs obtain and produce before 
it an order of the Registrar granting 
leave to proceed with the suit and, there- 
after, proceed with the suit in accord- 
ance with law. 

The court-fee paid on the | memoran- 
dum of appeal shall be refunded. 

The appellants shall have their costs 
of this appeal from the respondent. . 

Appeal allowed. 
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D, M. CHANDRASHEKHAR, C. J. ae 
K. S. PUTTASWAMY, J, 7 
Ram Bhadur Thakur & Co. and -an= 
other, Petitioners v. State of’ Karnataka, 
Respondent. ; 
Civil Referred Cases Nos. 6 and 7 of 
1970 and 4 of 1973, D/- 11-8-1978.* - 
(A) Karnataka Court-Fees and Suits 
Valuation Act (16 of 1958), Sch.-1, Arti- 


*(Reference made by Principal Civil - Jus 
Bangalore City, D/-. 10-7-1970.) ` : 


KV/LV/E852/78/SNV, 





CR. B. Thakur '& Co ® State - 2 < 


the 


. Zdn.), Art. 19 Notes 69 (Q) (iii), 


` Kant. 119 


ele 1 — Ad valorem. court-fee . imposed 
under Art. 1 is.a fee and not. a tax ~ 
Court-fee — Constitution: of India, Arti- 
cle 265 — Fee and tax distinction — 
Words and Phrases — Fee:— Tax. | 
Ad valorem court-fee at a flat rate of 
74 per cent on the amount or value of 


_the subject-matter of the suit and with- 


out prescribing any upper limit and 
without “any slab system, prescribed by 
Art. 1 of Sch, I is a fee and not a tax 
as the increase in total cost of admin- 
istration of civil justice during the years 
subsequent to the coming into force of 
the Act has shown that the increase in 
court-fees was justified. (Paras 34, 35) 

Anno: AIR Comm. Const, of India (2nd 
Edn.), Art. 265 N. 4 (B). 


(B) Karnataka Court-Fees and Suits 
Valuation Act (16 of 1958), Sch, I, Art. 1 
— Ad valorem court-fee on value of 
subject-matter without any slab system 
or upper limit — Constitutional validity 
— Not invalid — (Constitution of- India, 
Sch. 7, List. 2,- Entry 3). © 


Art. 1.of Sch. I prescribing payment 
of ad’ valorem court -fee ata flat rate of 
7} per cent on the amount or value of 
the subject’ matter of the suit: and with- 
out any upper limit and without any slab 
system, is not illegal, invalid or ultra 
vires of the powers of the State 
Legislature and is: not beyond the’ com- 
petence of the State Legislature, nor 
otherwise unconstitutional. (Para 35) 


- Anno: AIR Comm. Const, of India (2nd 
Edn.), Sch, 7, List 2, Entry 3 N, 5. - 


(C) Karnataka Court-Fees and Suits 
Valuation Act (16 of 1958), Sch. I, Art. 1 
— Ad valorem court-fee imposed under 
Art. 1 does not offend fundamental rights 
under Art. 19 (1) (f) and (g) and Art. 31 
of the Constitution — (Constitution of 
India, Arts. 19 (1) (f) and (g) and 31). 

The prescription of. ad valorem .court- 
fee as laid down in Art, 1 of Sch. I 
without prescribing a maximum limit 
and without the slab system, does not 
violate the fundamental rights guaran- 
teed by Art. 19 (1) (f) and (g) and Arti- 
ele 31 of the Constitution. (Para .35) 

Anno: AIR Comm. Const. of India (2nd 
82 v) 
üii), Art, 31 N. 32. 

(D) Karnataka. Court-Fees and Suits 
Valuation Act (16 of 1958), Sch. L Art..1 
— Ad valorem court-fee under Art. 1 
imposed at flat rate without any upper 
limit does not ened Art. 14 of the Con- 
stitution, sits f 


~ 
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> The levy of” court-fee-:at ad» valorem 
rates, under Art. 1- of Sch. I at a flat 
_ rate: and. without prescribing- the maxi- 
mum and without the slab system, does 


not deny the:right to equal - protection. 


`-of law and equality before law, guaran- 
teed by Art. 14 of the Constitution and 
does not impose unreasonable ` restric- 
tion on. such a right and hence, does not 
violate Art. 14. Ad valorem  court-fee 
which is proportionate to the value of 
the relief sought for from the courts, 
makes a reasonable classification of liti- 
gants according to the value of the ser- 
vice they seek. (Para 35) 
Anno: AIR Comm. Const. of India (2nd 
Edn.), Art: 14, N, 17 (aa). 
Cases Referred: Chronological set 
AIR 1975 SC 846: 1975 Tax LR 1455. 
AIR 1973 Sc 724: 1973 Tax LR 581 EA 


15, 24, 29 
ILR (1968) 1 Mad 247.. 29 
AIR 1963 SC 966 28 


S. G. Sundaraswamy (in C.R.C. Nos. 
6 and 7 of 1970): and XK. Shivashankar 
Bhat (in C.R.C; No. 4 of 1973), for Peti- 
tioners;. R. N. Byra Reddy, Advocate- 
. General, for the State. i 

CHANDRASHEKHAR, C. re These 
- three casés have . been ‘referred to. this 
Court under S. 113,.C.P.C. As most- of 
the questions referred in them are com- 
mon, they. have been heard together and 
will be -disposed of. by this. common 
order. 


2. Civil Referred Cases Nos: 6’and 7 
of 1970 arise out-of O. S. Nos, 98 and 
99 of 1969 on the file of the Principal 
Civil Judge at Bangalore City. O. S. No. 
98 of 1969 is for recovery of Rs. 40,25,884 
together with interest. Under the Karna- 
taka Court-Fees and Suits Valuation Act, 
1958 (hereinafter referred to as the 
Act’), the ad valorem court-fee at the 
rate of 74% on the sum claimed in the 
suit, would amount to Rs. 3,01,941.30. 

3. O. S. No, 99 of 1969 for recovery 
of Rs, 1,12,003.71, The ad valorem court- 
fee payable under the Act on this sum 
would amount to Rs. 8,400.30. 

_ 4 The above two suits are by the 
same plaintiff. He made .an application, 
I. A. No. I, under’ §. 113, C.P.C. in eack 
of the suits, praying that the learnec 


Civil Judge might state a case and refer - 


it tò the High Court for its- opinion: on 


the cuestion whether the provisions con- - 
tained in Art. 1 of Sch. I to the Ac. 


requiring payment of aĝ- valorem fee a= 
‘a flat- rate of Rs; 74% on the amount oF 


the value of the subject-matter ‘of ` the -` 


v. State (Chandrashekhar C, J.).. A. X:-R; 


suit, without any. upper: limit. as tothe . 
amount of court-fee,: is legal: and- valid 
or ultra vires of the Caen, of 
India. - 

5. Civil Referred Taie No. 4 ‘of 1973 
arises out of O. S, No. 1 of 1969 on the 
file of the ‘Additional Civil”: Judge at 
Mysore. The suit is for recovery of` a 
sum of Rs. 2,20,000, The’ plaintiff paid ‘a 
court-fee of Rs. 6,507.50 under ‘protest 
and challenged the validity ‘of Art, 1 of 
Sch. I to the Act. On his application, 
I. A. No. I, under S. 113 C.P.C., the 
learned Civil Judge has stated a case 
and referred to this Court’ the question 
regarding the validity of Art, 1 of Sch., qd 
to the Act. 

6. The questions referred in C.R.CS. 
Nos. 6 and 7 of 1970 read:— 


1. Whether the ad valorem  court-fee 
at a flat rate of 74 per cent on the 
amount or value of the subject-matter 
of the suit and without prescribing any 
upper limit and witnout any slab sys- 
tem, prescribed by Art. 1 of Sch I of 
the ‘Mysore Court-Fees and Suits Valua- 
tion Act, 1958 is a fee or a tax? | 


2, ‘Whether Art. lof Sch, I ‘of the 
Mysore Court-Fees end Suits Valuation 
Act, 1958, prescribing payment of ad 
valorem court-fee at-a flat rate-of 74% 
on’ the amount or value of the subject- 
matter ‘of the suit and without any 
upper limit and without- any slab sys- 
tem, is illegal and invalid and ultra vires 
the powers of the State Legislature of 
Mysore: ahd is beyond’ ‘the Legislative 
competence: ‘of the. ‘Mysore State Legis- 
Tatúre” and is thus ‘hit “by the Constitu- 
tion of India and whether it needs ‘to 
be struck down as unconstitutional and 
as an invalid piece of legislation? 


3. Whether the p: mascription of - court 
fee (ad valorem) iA ‘laid down by Art, 1 
of Sch. I of the Mysore Court-Fees «and 
Suits Valuation Act, 1958 without pre- 
scribing. a maximum limit and -without 
the slab system violates the fundamental 
rights guaranteed under Art. 19 (1) (4) 
and (g) and Art, 31 of the Constitution 
of India? ue 

4.: Whether the levy of court-fee at ad - 
valorem rates by Ari, 1 of Sch. Dof thè. 
Mysore Court-Fees and Suits Valuation 
Act, 1958 at a -flat rate of 74 per cent 
‘and without prescribing. the’ ‘maximum 
and without the slab system, ‘detries the. 
right of equal protection of ` ‘law. “and 
‘equality before. law ‘guaranteéd “ander 
Art.-14--of- the- Constitution” of-India and: - 
imposes unreasonable. restriction ‘on-stich . 
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a right..and thus- violates Art. 14: of the 
rere ‘of India? 
~The’ question- ` 
ne 4 of 1973 reads: ; 
.- Whether Art., 1 of Sch. -I.of the My- 
sore Court-Fees and Suits Valuation <Act, 
1958 is invalid and. ultra vires.as an im- 
post in.excess of.. the powers 
on the State Legislature? 

8. In Civil Referred Cases Nos, 6 and 
7 of 1970 Sri S, G. Sundaraswamy ad- 
dressed arguments on behalf of the peti- 
tioner-plaintiff. His arguments were 
adopted by Sri K. Shivashankara Bhat, 
learned counsel for the petitioner-plain- 
tiff in C.R.C. No, 4 of 1973, The learned 
Advocate-General appeared for the State 
of Karnataka, the respondent-defendant 
in each of these three cases. 

9. In the first two of these cases, the 
learned Advocate-General raised a preli- 
minary objection as to the maintainabi- 
lity of the references. He submitted that 
the plaintiff in each of the two suits out 
of which first two references have arisen, 
has not paid proper court-fee „payable 
on the plaint, but has paid only a nomi- 
nal court-fee; that until proper court-fee 
is paid on the plaint, it (the plaint) can- 
not be said to’ have been validly pre- 
sented and the suit cannot be said to be 
instituted and that the ‘learned ‘ Civil 

' Judge could not make a reference when 
the suit itself had not pees instituted in 
the eye of law. 


` 10. We do not consider it necessary 
to deal with the above preliminary ob- 
‘fection, since it will” be seen ’ presently 
that the questions’ referred in these cases, 
have to be answered in favour of the 
State and against the plaintiffs, 


11. In the new State of Mysore (now 
Karnataka) immediately after November 
I, 1956, different -enactments goverring 
court-fees continued to be in- force in 
different areas of the new -State by 
virtue of S. 119 of the States Reorgani- 
sation Act,- 1956. In Coorg District and 
the Bombay area of the new State, the 
Court-Fees Act - 1870 (Central Act VII 
of 1870), as amended by local amend- 
ments was in force. In the Hyderabad 
area, the old Mysore area and the Mad- 
ras area of the new State, the Hydera- 
bad Court-Fees Act, 1324 F, the Mysore. 
Court-Fees Act, 1900, and the Madras 
Court-Fees Act, 1955, respectively were 
in force. In order to bring about a uni- 
form law : in regard- to court-fees 
throughout . the new State, the Act was 

„enacted. bythe ai cate of ka new 
State. my T e Bril E 


-referred in CRC. . 


conferred . 


the ‘cost - 
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- 12. Under the Court-Fees Act as in: 
force in Bombay area, the ad valorem 
court-fee on plaint pleading a set off or 
counter-claim or memorandum of appeal, 
was at the flat rate of 15 annas for every 
Rs. 10 or. part thereof without any 
upper limit. Under the Madras ` Court- 
Fees Act, the corresponding flat rate 
was 75 naye paise. for every Rs. 10 or 
part thereof without any upper limit. 
Under the Mysore Court-Fees Act, 1900, 
and under the Hyderabad Court-Fees 
Act, the corresponding rate started with 
one rupee one anna per Rs, 10 and one 
rupee two annas per Rs. 10 respectively, 
and went on tapering as the value in- 
creased, but there was no upper limit in 
both of them. 


13. Art, 1 of Sch. I to the Act pro- 
vides that on plaint, written statement 
pleading a set off or counter-claim or 
memorandum of appeal presented to any 
court, ad valorem court-fee. is payable 
at the rate of 75 paise for every Rs. 10 
or part thereof, i.e, ad valorem court- 
fee at a flat rate of 7} per cent, is pay- 
able without any upper limit. 


14. In these cases, , the respondent, 
the State of Karnataka, had in the first 
instance, sought to justify levy of ad 
valorem court-fee as a tax, However, 
after the decision of the Supreme 
Court in Government of Madras `v. 
.Zenith Lamps (AIR 1973 SC- 724), the 
State modified its stand and has sought 
to justify such levy.of court-fee ony. as 
a fee and not as a tax. 

15. Before dealing with the rival con- 
tentions of learned Counsel for the peti- 
tioners and the learned Advocate General, 
it is useful to set out the character of 
court-fee .and its constitutional posi- 
tion as elucidated by the Supreme Court 
in Zenith Lamp’s case (supra). Such 
elucidation may be summarised as 
follows:— 


(i) Though fee charged in Courts other 
than the Supreme Court, -is separately 
mentioned in Entry 3 of List II of the 
Seventh Schedule to the Constitution, 
the character of court-fee is not different 
from other fees mentioned in Entry 96 
of List I and Entry 66 of List II of that 
Schedule. 
~. (ii) Court-fee is not a tax. In order to 
uphold levy of court-fee, it must be 
shown to be a quid pro quo for the ser- 


‘vice rendered. In’ other words, it must 


be shown that there is a reasonable. cor- 
relation’ between the fee collected - and 
-of administration of Civil ° 
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justice, It is not competent for the Legis- 
lature to make the litigants © contribute 
to the increase of general public reve- 
nue. In other: words, the Legislature can= 
not tax litigation and make the litigants 
pay for the beneficial schemes that the 
State may have, — ` : ; 


(iii) That the court-fee is credited to 
_ the consolidated fund and not to a sepa- 
rate fund, is not a material factor | for 
` determining whether it is a fee or a tax. 


(iv) While levying -court-fee, the Legis- 
lature is competent to ‘take into account 
all relevant factors, like the value of 
the subject-matter of the dispute, the 
various steps necessary in the prosecu- 
tion of a suit or matter and the entire 
cost of the upkeep of courts and officers 
administering civil justice. The Legisla~- 
ture is free to levy a small fee in some 
cases and a large fee in others,. subject 
of course to the provisions of Art, 14 of 
the : Constitution, The mere absence of 
uniformity or the fact that.it has .no 
direct relation to the actual services ren- 
dered by the authority to each - indivi- 
dual who obtains the benefit of the ser- 
vice, or that some of the contributories 
do not obtain the same degree of service 
as others may, will not change the essen- 
tial character of the levy. 


(v) Whenever the - State: Legislature 
generally: increases court-fees,..it must 
establish. that such increase is necessary 
in order to meet the cost of administra= 
tion of civil justice. ; 


` 16. The first contention of Sri Sun- 
dara Swamy was that the court-fee, as 
levied in the State of Karnataka, is ex- 
cessive and far beyond what is required 
to meet the cost of administration of 
civil justice and that hence, the imposi- 
tion of court-fee is, in substance, a levy 
of tax on litigation which the State Le- 
gislature is not competent to do, On the 
other hand, the learned Advocate Gene- 
ral contended that in this State, the 
total .receipt. from court-fees has never 








Year Receipts 
from Court 
Fee, 

1974-75 (Accounts) . . Rs. 148 lakhs 
1975-76 (Accounts) _Rs. 160 lakhs 
1976-77 (Accounts) Rs. 214 lakhs 
1977-78 (Revised _ Rs. 311 lakhs 

Estimates bas i 
Rs. 300 lakhs 


1978-79 (Budget ; 
=. Estimates). _ 


been sufficient to meet the cost of ad- 
ministration of civil justice and that the 
State has been spending. on the admin- 
istration of civil justice much more than 
what it received from court-fees, ~ 


17. .Annexure-5 to the additional 
statement of objections filed on behalf 
of the State, contains a tabular state- 
ment showing the -total receipt from 
court-fees and the total expenditure on 
the administration of civil justice from 
the year 1957-58'to the year 1972-73." It 
is seen that in every one of these 17 
years, the total expenditure on the ad- 
ministration of civil justice in the State, 
exceeded thé total receipt from court- 
fees. by Rs. 38 lakhs to - Rs. 1.34 lakhs 
and that in no year the receipt fram 
court-fees exceeded the expenditure on 
the administration of civil justice. -. As 
the statement of objections had been fil- 
ed in the year 1974, we have ourselves 
looked into the figures of total receipts 
from court-fees and the total expenditure 
on the administration of civil justice in 
the State, in the copies. of the State 
Budget for the years 1976-77, 1977-78 
and 1978-79. Those figures are as under: 


-[For’ Table See. below] 


18. Thus, during the’ last five years, 
the total expenditure on the High Court, 
Civil and Sessions Courts and Courts of 
Small Causes, has exc2eded the receipts 
from court-fees' by Rs, 150 to Rs, 200 
lakhs per annum. No doubt, the entire 
expenditure on the High Court and Civil 
& Sessions Courts, cannot be attributed 
to the administration cf civil justice and 
a part of such expenditure has to be 
attributed to the administration of cri- 
minal justice, since the High Court de~ 
cides criminal cases also and the Ses- 
sions Courts deal with criminal cases, 
But, it is a matter of common knowledge 
that the volume of criminal work in 
the High Court of Karnataka is very. 
small compared to that of civil work and 
that even in District & Sessions Courts 





Expenditure on the High Court, 
. Civil & Sessions Courts and Courts 
of Small Causes, 





Rs. 310 lakhs > 

Rs. 345 - lakhs as 
Rs. 412 lakhs =~ 

Rs. 489 lakhs 


Rs, 507 lakhs, | 





’ 


1979 


the. proportion of criminal work is.cnly 
of the order of 40 to 50 of the .total 
work. Even after deducting a part of the 
total expenditure on the High Court and 
District :& Sessions Courts, ` which: can 
be attributable to the administration of 
criminal justice in the State, the expen- 
diture incurred on the administratior of 
civi] ‘justice substantially exceeds . the 
_total receipt from court-fees. - : 


19. However, Sri Sundara Swemy 
adverted to the fact that the State is 
exempt from payment of court-fees on 
plaints, pleadings of. set off and coun- 
ter-claims, memorandum of appeals, pe- 
titions and applications presented on its 
behalf. He contended that the court-Zees 
which the State would have paid but for 
such exemption, should be added to the 
actual receipts from court-fees in order 
to ascertain whether such receipts əx- 
ceed the expenditure incurred by the 
State on the administration of _ dvil 
justice. There can be no doubt as to the 
correctness of this contention. But, even 

after the probable amount which the 
State would have paid as court-fees, out 
for such exemption, the result is aot 
likely to be materially different. V=ry 
rarely the State institutes ‘suits. In those 
suits where the State figures as a party, 
it will be mostly as the defendant and 
not as the plaintiff. No doubt, many ap~ 
peals are filed on behalf ‘of the _ State 
both in the High Court and Civil Coucis: 
But, the number of such appeals forms 
only | a small proportion’ of the tctal 
number of appeals filed in these coucts, 
In the High Court where writ petitions 
constitute a-.sibstantial part of the Lti- 
gation, generally the State will be a res- 
pondent and very re it will be zhe 
petitioner. : 1. 


“20. Though’ the State has not furnish- 
ed separate figures of court-fees whch 
would have been. payable. by it, had it 
not been so exempted, there is no diñ- 
culty in holding that such, exemption 
has not much impact on the factual po- 
sition that the cost. of. administration. of 
civil justice in- the State,. substantia ly 
exceeds the total receipt from couct- 
fees, Moreover, the above figures of ex- 
penditure on the administration of civil 
justice, do not include. capital expendi- 
ture on construction of buildings sor 
Courts and the recurring expenditure on 
maintenance of.such buildings, The ex- 
penditure on maintenance and repairs 
in respect of public buildings, is shown 
in the State . Budget- under the heed, 
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“public works”, and ranges from Rs.,'.150 
lakhs -to - Rs. 250 lakhs per. annum. 
Though no separate figures of such ex- 
penditure in respect of buildings for 
Courts are available, the amount of 
such expenditure will not be an insigni- 
ficant part of the total annual expendi- 
ture in respect of all. ue buildings i in 
the State. 


21. - About 5' years ago, a huge multi- 
Storied building was’ built in Bangalore 
at a cost of about Rs. 35 lakhs to ac- 
commodate Civil Courts. Very recently 
ea portion of the building of the High 
Court was reconstructed at a cost of 
about Rs. 9 lakhs, Within the last 15 
years District & Sessions Courts were 
newly established in 6 Districts, Courts 
of Civil Judges and Munsiffs were estab- 
lished in many places and quite a good 
number of new buildings were construct- 
ed for the Courts. Besides, additions and 
improvements have been made to many 
existing buildings for Courts, Though 
the total expenditure on such construc- 
tions, -additions and improvements, has 
not been given in the statement of 
objections filed on behalf of the State, 
such..expenditure is likely to be more 
than Rs: 500 lakhs ~- ae the last 15 
years. - 


22. In the State of . Maharashtra v. 
Salvation Army (AIR 1975 SC 846), the 
Supreme Court, while considering the 
question whether. ‘the contribution levied 
on public. trusts under the Bombay 
Public Trusts Act, is a tax or a fee, held 
that the expenditure on: construction of 
buildings for locating. the head office and 
the regional offices of. the organisation 
administering the ‘Bombay. Public Trusts 
Act, should be included in the cost of 
the services .rendered-by that --organi- 
sation under the Bombay Public Trusts 
Act. In view of this ruling, the capital 
expenditure on construction, of buildings 
for- Courts administering civil justice, 
would legitimately form a part of the 
total, expenditure on the administration 
of civil justice. 

23. In the light of the. foregoing, we 
have no. hesitation in rejecting the con- 
tention of Shri Sundara Swamy ‘that the 
State is deriving from court-fees much 
more than what it is spending on . the 
administration of civil justice and that 
there is no ‘corrélation between court- 
fees levied and the service rendered by 
the State in return. for such fees, 

24. Shri Sundara Swamy adverted to 
the dictum of the. Supreme Court. in 
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. Zenith Lamp’s case’ (AIR 1973 SC 724) 
that wnen the State Legislature general- 
ly increases court-fees, it must establish 
that such increase is necessary in order 
to meet the cost of. administration of 
civil justice. He submitted . that the 
State had not established that there was 
any need to increase court-fees when 
the Act was enacted substituting a flat 
rate of ad valorem court-fee without any 
upper limit in place of the tapering 
rates cf ad valorem court-fee under the 
Mysore Court-Fees Act, 1900. 


25. Even under the Mysore Court- 
Fees Act, 1900, as it stood prior to the 
presen, Act coming into force, there was 
no upper limit for ad valorem court-fee 
though the rates (not the total amount) 
of.ad valorem court-fee decreased with 
the increase in the value of the subject- 
matter of the suit or appeal, As seen 
earlier, prior to the present Act coming 
into force, such..tapering rates of court- 
fee were prevalent only in the old My- 
sore area and the Hyderabad area of the 
new State and not in the Bombay area 
and the Madras area of the new State, 
where the rates were uniform and’ not 
tapering as ‘the value of the 
‘matter of the suit or appeal increased. 
In the Bombay area, the rate of.ad valo- 
rem court-fee. was higher than under 
. the present.. Act. Under.’ the Mysore 
Court-Fees Act and the’. Hyderabad 
Court-Fees -Act,. the. rates of ad valorem 
court-fee were higher than: ‘under. the 
present Act for suits.. and 
smaller values but lower for ‘those of 
higher values, The present Act brought 
-about: uniformity. by adopting the flat 
rate cf 7} per cent ad. valorem, as in the 
Madras Court-Fees Act of 1955. : 


26. . Hence, it is not correct: ‘to. say 
that the present Act. brought’ about a 
general increase in  court-fees. The 
figures of total receipt from court-fees 
and the total cost of administration ~of 
-civil justice during the years subsequent 
to the coming into force of- the present 
Act, have shown that such increase of 
court-fees was justified to meet the 
ever rising ‘cost — of administration of 
civil fustice: 


27. ‘The more important contention of 


Sri Sundara Swamy was that the levy- 


of a flat rate of ad valorem court-fee 
without any upper limit, denudes court~ 


fee af the quid pro quo element espe- - 


cially where the value of the subject- 


matter -of the suit or appeal: is very - 
large because the service rendered by- 


subject= . 


‘appeals of. 


Sri Sundara Swamy was. 
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the State in such ‘suit or appeal’ is wholly 
disproportionate to . the court-fe2 “de~ 
manded -and that it loses its > character 
of fee and assumes the character of tax. 
Elaborating his contention, ` Sri Sundara 
Swamy referred to tha instance af the 
suit, O. S. No, 98 of 1969 (out of which 
C.R.C. No. 6 of 1970 has-arisen). There, 
an ad valorem court-fee of Rs. 3,31,941- 
80 P. is payable on the plaint in which 
the relief sought.is recovery of Rs. 40.25 
lakhs. Sri Sundara Swamy submitted 
that though the value of the amount 
claimed in the suit may be very high, 
the time and labour of the Court requir- 
ed for trying and deciding that suit are 
not likely to be substantially more than 
those required in a suit, the value of the 
subject-matter of which is much smaller 
and that hence there is no justifiable 
reason for demanding such high court- 
fee from the plaintiff in that suit. It was 
also submitted by him that a very small 
or nominal court-fee is levied on elec~ 
tion petitions and several other cate- 
gories of petitions though the: time and 
labour of the court required in’ such 
types of cases are no less than those in 
suits and appeals in which much larger 
court-fees ate | levied. © Sri Sundara 
Swamy conténded that ‘as the value. of 
the subject-matter of a suit-or an ap- 
peal increases, the’ -ad’ valorem rates of 
court-fee should’ be. tapéring, that_a ceil- 
ing should be fixed for the- ad’ valorem 
court-fee. and that ‘ ‘otherwise ` the levy 
of a. flat , ‘Fate’ of. ad’ valorem -court-fee 


- without , ‘any upper: limit, will amount: to 
. taxing of suits and ` appeals ` the“: vvalues 


of ‘subject-matters- of which are -higher, 
to .subsidise’ suits and appeals the values 
of ‘the subject-matters ` of . which- ‘are - 
smaller and _ cases ‘like’ election petitions ` 
and that such taxing of one category of 
eases to. subsidise arother ‘category: ~of 
casés, is not permissible in the case of 
a fee. In other words, the contention of 
that © there 
should be some correlation betweer the 
fée levied on each ‘individual and the 
cost. of rendering service: to him even’ if 
such correlation cannot be exact- but 
must remain approximate: - 


28. On the othèr hand, the „learned 
Advocate-General maintained that.” 
cording to the enunciation by tne San : 


. reme Court: as to tke constitutional’ re~. 


quirements of a fee, all that is- -needed 

is that- the total receipts from levy” ‘of 
it. should not far exceed the tofa expen- 
diture incurréd by the State for render- - 
ing service in réturn for such: fee. sige 


419758 «. 
that if-there is such correlation between 


the total expenditure ‘and total réceipt, ` 


there is.no further requirement - that 
there should, also be correlation between 
the service. -rendered to each individual 
and the-fee levied on him. ‘The learred 
Advocate General said that in. most cases 
it may not be, possible to measure even 
approximately the expenditure incurred 
by the State for rendering service - to 


each individual on whom the court-fee. 


is. levied. In support of his contention, 
the learned -Advocate-General relied on 
the following. observations of the Sup- 
reme Court. in Sudhindra Thirtha Swa- 
miar v. Commr. for Hindu Religious and 
Charitable Endowments, Mysore (AIR 
1963 SC.966 at p. 975): 


“A levy in the nature of a fee does 
not cease to be of. that character merely 
hecause there is an element of compul- 


sion or coerciveness present in it, nor 
is. it a postulate of a fee that it must 
have direct. relation to the actual ser- 


vices: rendered by the ‘authority to each 
individual who obtains the: benefit of the 
service. If with a view to. provide ` spe- 
cific: services, levy is imposed by law 
‘and expenses: for-maintaining the ser- 
vice are. met out .of the amounts 
lected there ‘being a reasonable relation 
‘between the. levy and the ‘expenses in- 
curred for rendering ‘the. service, 
‘levy would be. in the. nature of a fee 


{and not: in the, nature of, a tax, It is crue 


that: ordinarily . a- fee. is, ‘uniform anc no 


account: is taken’ of ‘the’ “varying abiLties- 


vof different. récipients. ‘But “absence of 


uniformity is not-a criterion on ‘Wich’ 


“alone it can be “said, that ‘it is of the 
“nature of a.tax. A fee being’ a levy ‘in 
-eonsideration of ‘rendering servicé o- a 
“ particular type, correlation, between the 
“expenditure incurréd_ by. the Govern- 
iment and the levy mist ` “undoubtedly 
+ exist, but a levy will not be regardel ‘as 
a tax merely because of the absence of 
uniformity in its ‘incidence, or’ because 
>of compulsion in. the collection the-eof, 
+ mor because some of the contributeries 
do not obtain the same degree of service 
‘as others may.” 


29. In Zenith Lamps case AR 1973 
*"sc 724), the Supreme Court quoted with 
approval the following observations of 
“the Madras High Court in (GLR (19€8) 1 
; Mad 247: at: pp: 340- aay (at: P 733 .. of 
` AIR 1973- SC): 


a SIE in- -substance. the levy i is “not” to 


-raise revenues also for the general pur- . 
` È poses-of the -State, the. mere: absence oF ` 


2ol- m 


- the-- -< 


-or memorandum of . appeal, may’ 
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uniformity . ‘or. the - fact that it has no. 
direct relation to the actual services ren- 
dered by the-.authority to each indivi- 
dual who obtains the -benefit of the ser- 
vice, .or that- some of the contributories 
do not obtain the same degree of ser- 


`- vice as-others may, will not change the 


essential character of the levy.” 


30. The aforesaid pronouncements of 
the Supreme Court and of the Madras 
High Court approved by the Supreme 
Court, undoubtedly, support the con- 
tention of the learned Advocate General 
that in the case of a fee it is not neces- 
sary that there should be correlation be- 
tween’ the amount of'fee levied on an 
individual and’ the expenditure incurred 
for rendering service to him or the value 
of the service rendered to him, It is 
sufficient if there is reasonable correla- 
tion between the total court-fee receiv- 
ed by the State from all litigants in civil 
cases and the total‘expenditure incurred 
by the State for administration of civil 
justice.’ 


31. Lastly, ‘it, was “contended by - ‘Sri 
Sundaraswamy, that levy of ad valorem 
court-fee is violative of Art. 14 of the 
Constitution, as there, is hostile discrimi- 
nation against. litigants whose Suits and 
tess are of. higher values. . 


-: Viewed from ‘the point of -the 
erie incurred by’ the State ‘for 
caine the ‘service to an ` individual 
litigant, if the value “of: the subject- 
inatterof his suit or appeal is very large, . 
‘ad. valorem court-feé‘Ievied on his: plaint ` 
result 
in his’ paying an amount which may .be 
Out of ‘all proportion. to the ‘expenditure. 
attributable to hearing and ‘deciding his 
-Suit or appeal, and the court-fee: levied 


,on him may go to subsidise plaintiffs or . 
_ appellants ‘whose ‘suits and’ appeals: are 
of smäller valués ‘and the court-féees paid 
“by them may’ be much less than’ 
‘expenditure that may reasonably: be at=“ -` 


. the 


tributed for hearing and deciding their 
suits and appeals. But, viewed from the 
point of the value of the service which 
a plaintiff or an appellant seeks from 
a Civil] Court, the value of such service 
is higher in a suit or appeal, the subject- 


. matter of which is of higher value: ‘than 


in a suit or appeal, the subject-matter of. 
which is. of a lower..value. Why, should . 
not-a plaintiff or an ‘appellant ‘who seeks 


- the service: of a Civil Court to recover 


‘Rs: 10 lakhs, pay ten‘ times the court-fee 
payable by a plaintiff or an appellant 


~ who oe the service. of a Civil Court s 


Pish 
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to recover Rs, 1 lakh only? From: the 

point of ‘the value of the service which 

a litigant seeks frorn'the ‘Civil Court, 

court-fee levied under Article 1 of- Sche- 

dule I to the Act, is proportionate to the 
value of the service he seeks. Hence; 
_ there is nothing arbitrary or’ unreason- 
able in asking a litigant to pay court-fee 
proportionate to the value of relief he 
seeks from the Court, 

33.. As court-fee is a quid ‘pro quo 
for the service rendered by the admin- 
istration of civil justice, -ad - valorem 
court-fee which is proportionate to the 
value of the relief sought for from the 
Courts, makes a reasonable classification 
of litigants according to the value of the 
service they seek and hence does - not 
offend Art. 14 of the Constitution. 

34. Once court-fee levied under Arti- 
cle 1 of Sch. -I to the Act, is held to be 
a fee and not a tax and. is constitutional- 
ly valid, it follows that levy of such fee 
cannot be regarded -as infringing the 
provisions of cl. (£) or (g) of Art. 19 or 
Art. 31 of the Constitution. 

35. As a result _of the foregoing ‘dis- 
cussion, our answers to the questions re- 
ferred in C.R.Cs. Nos. 6 and 7 of. 1970, 
are as follows:— ` 





1, Ad valorem’ pera ‘at a flat mk 
of 7} per cent on the amount or value of 
the subject-matter of the suit and with- 
out prescribing any. upper limit and 
without any slab system, prescribed by 
Art. ‘1. 0f-Sch, I .to the. Karnataka Court- 
Fees and Suits Valuation Act, 1958, is a 
fee and not a tax. . ede: 

2,- Art. 1-of Sch..I to ahe Karnataka 
Court-Fees and Suits. Valuation Act, 
1958; prescribing payment of ad -valorem 
court-fee at a flat rate of 74 per cent-on 
the amount or value of the subject-mat- 
ter of the suit and without any . upper 
limit and without any slab system, wis 
not illegal, invalid or ultra. vires of the 
powers -of the State “Legislature and, is 
not beyond the competence of the: State 
Legislature nor. otherwise , _unconstitu- 
tional. pete PMs ay toh ia 

3. The’ pratipo of ad ‘valorem 
court-fee as laid down ‘in Art, 1- of Sche- 
dule I to the Karnataka Court-Fees and 
Suits Valuation -Act, 1958, without pre- 
scribing a maximum limit ° and without 
the slab system, does not- violate the 
fundamental ‘rights guaranteed ` by Arti- 
cle 19 (1) (f) and-(g) and Art, 31 of the 
Constitution of India. i 

4.. The levy of court-fee at ad valorem 
\rates under Art. 1° of Sch. I to the Kar- 
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nataka Court-Fees and Suits Veluation, 
Act, 1958, at a flat rate of 7} par. cent 
and without prescribing the meximum 
and ‘without the slab system, doss not 
deny the right to equal protect.on of 
law and equality before law, guaranteed 
by Art.. 14 of the. Constitution of India 
and does not. impose unreasonable re- 
striction on such a right and dees not 
violate Art. 14: of the Constitu on of 
India. © 

36. Our answer to the question refer- 
red in C.R.C. No. 4 of 1973, is as follows: 

Art. 1 of Sch. I to’ the Kamataka 
Court-Fees and Suits Valuation Act, 
1958, is neither invalid nor ultra vires 
as an impost in excess of ‘the ` powers 
conferred on the State Legislature. 

37. In these references, parties 
bear their own costs. 


will 


‘Order accordingly. 
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_K. BHIMIAH, K.’ JAGANNATHA 
* SHETTY AND M. P. CHANDRA+- - 
i KANTARAJF URS JJ. 


Smt: _ Nagar Susheela Nayak,- Peti= 
tioner v.- The. Headquarters Sub-Regis- 


trar .and Deputy -:- Commissioner., of 
Stamps, Tumkur and anote iaci 
dents: 

‘Civil’ Referred : Case No. 3 ‘ob 1978, 
D/-' 12-1-1979. 2 

: Karnataka .. ‘Stamp ‘Act (4 of- 1957, 


Sch, Entry 41 (ec) and (e) — Loan ‘gran- 
ted by Bank against security of pro- 
perty — General power of attorney ex- 
ecuted, in -favour of Bank, at fts in- 
stance, . to alienate. ‘property at its dis- 
cretion to pay. itself — ‘Documen-’ falls 
under.-Entry 41 (e) and not (c); (Con- 
tract .Act (1872), .S. 202) — Stamp. ‘Act 
(1899), Sch. I Entry , 48 (8) ; 

` The- petitioner, a hotel owner, ap- 
plied ‘for a“ loan-of Rs 1,50. 000/-.=0 the 
Canara Bank against the -security of 
the Schedule property. The said. Bank 
required the - petitioner. to” exectte.,an . 
irrevocable . -general rower of at: zorney 
jn favour of the Bank, in additien ,to 
any other security which might have 
been. taken from the petitioner. The. 
power of attorney authorised. the attor- 
ney (the Bank) to alienate the property: 
set out in the document in quest-on at 


CWw/Cw/B482/79/VBB .- 


1979 © 


its sole discretion and appropriate - the 
proceeds first towards - interest: and 
balance towards reduction of liability 
due to the ‘attorney, including the 
loan. When the document was present- 
ed for registration, it was impounded 
for not. being duly stamped under 
S. 33 of the Act. The question arose 
whether” the instrument -of | general 
power of attorney executed by the 
petitioner, constituting Canara Bank, as 
her attorney in respect of matters spe- 
cified in the document was one falling 
under Entry 41 (c) or (e): 

Held that the recital in -the 
power of attorney made it abundantly 
clear 
the Bank advancing the loan that the 
petitioner was called upon to execute 
the power of attorney. (Para 4) 

It’ was clear that an interest in the 
property was created’ in favour of ‘the 
Bank. Therefore, the petitioner had no 
power ‘to revoke the deed unilaterally. 
Thus. it clearly falls under Entry ‘41 (e) 
of the Schedule to the Act. AIR 1969 
SC 73, Rel.. on. 


(Para 5) 

Anno: AIR . Manual (3rd Edn.) Con- 
tract Act, S. 202, N. 1,, Stamp Act 
Sch, I Entry 48, N, 3. 2° x 
Cases Referred : Chronological . Paras 
AIR 1969 SC. 73 5 
P. R. ‘Sreenivasan, for Petitioner; 


N. Basavaraju, 2nd Addi. Govt, ‘Advo- 
cate, for Respondents. 


‘CHANDRAKANTARAY URS, . Ji 
This reference -made under S. 54 of 
the Karnataka Stamp Act, 1957, (here- 
inafter referred to as the Act) by the 
Chief Controlling Revenue Authority 
under Act, gives rise to the following 
question which falls for determina- 
tion: 

“Whether the document in question 
namely, the instrument of General 
Power of Attorney executed by the 
petitioner, constituting Canara: Bank, 
Tumkur, as her attorney in respect of 
matters specified in.the document is 
one falling under Entry 41 (c) or (e)?” 

2. The petitioner is a hotel owner at 
Tumkur and she applied for a loan of 
Rs. 1,50,000/- to the Canara Bank, Gur- 
appa Choultry Road, Tumkur Branch 
against the security of the schedule 
property set out in the document in 
question. The said Bank required- the 
petitioner to execute an irrevocable 
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that it -was in consideration of- 
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power: of attorney in ‘addition to ‘any 
other security which might have been 
taken ‘from . the petitioner. When the 
document was presented for registra- 
tion, - if was impounded for not being 
duly stamped under S; 38 of the Act. 
The Sub-Registrar, .Tumkur, before 
whom it was .presented for registration 
purporting to act under S, 39 of the 
Act, treating the document as a deed 
of mortgage with possession, as per his 


_ Order. No, 1/77-78 dated 3-9-1977, levi- 


ed stamp duty of Rs. 8,305/- and a 
penalty of Rs, 6,805/- directing the 
petitioner to pay the same within 15 
days. Aggrieved by the Order of the 
Sub-Registrar (also invested with the 
power of Deputy Commissioner under 
the Act), the petitioner preferred an 
appeal before the Chief Controlling 
Revenue Authority. 


3, The petitioner was given an op- 
portunity by the Chief Controlling Re- 
venue Authority to put forward her 
ease, After hearing the- learned Coun- 
selfor the petitioner, the Chief Control- 
ling Revenue Authority passed an 
order holding that the power of attor- 
ney in question wag an irrevocable 
power of attorney executed for consi- 
deration and therefore liable to stamp 
duty under Entry 41. (e) .of the Sche- 
dule to the Act.:On the “request of ‘the 
petitioner, -the Chief Controlling Re- 
venue Authority has made this refer-, 
ence under S. 54 -of the Act to this: 
Court with a statement of the case.’ 


4. Shri `P, R. Srinivasan learned 
counsel for the petitioner before us 
has strongly urged that the loan was 
advanced against other security offered 
by the petitioner and it is only at the 
instance of the Bank that the power of 
attorney was executed and there is 
nothing in'the -power. of attorney to 
indicate ` that it was irrevocable and 
that it was executed for consideration. 
It is difficult to accede to this conten- 
tion. In the power of attorney in ques- 
tion it is clearly stated as follows :— 


“AND WHEREAS the Principal has - 
sought , a loan of Rs; -1,50,000 (Rupees 
one Lac Fifty Thousand only) from the 
Attorney at their above’ said Gurappa 
Choultry Road, Tumkur branch office 
against the security. of the schedule 
property to construct; therein ‘a new ad- 
ditional .building intended . for. hotel, 
lodging -shops office ete,,. Aig 


H 


tion as' 
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the attorney has re- 
quired the Principal to. execute a irre~ 
vocable ‘registered -power of Attorney 
in favour of the attorney authorising `- — 
(Underlining is ours) ` 


This recital makes it abundantly clear 
that it was in consideration of the Bank 
advancing the loan that: the petitioner 
was called upon to execute the power 
of. attorney. A perusal of clause (c) of 
the power of attorney which is as fol- 
lows :— 

(c) To sell, alienate by way of mort- 
gage or otherwise to deal with the pro- 
perty described in the Schedule at a 
price to be fixed and deemed fit and 
reasonable by the attorney at its sole 
discretion and appropriate the same 
proceeds and or the mortgage considera- 
tion first towards interest cost and 
other charges incurred therein and the 
balance towards reduction of the liabi- 
lity due to the attorney and a loan of 
Rs. 1,50.000/- (Rupees One Lac Fifty 
Thousand only). 


also makes it clear that the power of 
attorney was executed for consideration 
of-the grant of Joan, 








$ 5. The other coditeritton of Shri Sri- 
nivasan that the document does not ex- 
pressly state anywhere that it is irre- 
ocable and therefore ‘it should not be 
construed ag such is also not tenable. 
202 of the Indian Contract Act. of 
1872 clearly spells out in what circum- 
stances a person cannot unilaterally ter- 
minate the agency. The section reads 
as- follows :— 


“202. Termination of agency where 
agent hasan interest in subject matter— 
Where the agent has himself an im- 
terest in the property which forms the 
subject matter of the agency, the agency 
cannot, in the absence of an express 
contract, be terminated to the prejudice 
of guca interest. 

; ' Illustrations. 

(a) A gives authority to B. to “sell 
A’s land and tò pay himself, out of the 
proceeds the debts due to’ him from A.. 


N, Susheela v. Dy. Com mr. of Stamps (SB) (C: Urs- J.) % _A.LR 
. AND whereas 


one came up . for. consideration before the 
Supreme Court. in Loon Karan - Seth v. 


‘Ivan’ E, John (AIR - 1969 SC’ 73), in 
_which it has been. observed ‘(at “p. .76):— 


“5, There is ‘hardly any doubt that 
the power . given by. the appellant in 
favour. of the. Bank is a power coupled 
with interest. That is,clear both from 
the tenor of the. document as well as 
from its terms. S. 202 of the Contract 
Act provides that where the agent has 
himself an interest in the property 
which forms the subject-matter of the 
agency, the agency cannot, in the ab- 
sence of an express contract, be ter- 
minated to the prejudice of such in- 
terest, It is settled law that where the 
agency is created for valuable considera- 
tion and authority is given to effect 
uate a security or to secure interest of 
the, agent, the authority cannot be re- 
voked. The document itself says that 
the power given to the Bank is irrevoc- 
able. .It must be said in fairness to Shri 
Chaglathat he did not contest the find- 
fing of the High Court that the power 
in question was irrevocable.” 


In the instant case also it is clear that 
an interest in the property is created in 
favour of the Bank in terms of cl. (c) 
and other clauses. Therefore, the peti- 
tioner has no power to revoke the deed 
unilaterally.. Besides as earlier noticed, 
both at the beginning of the deed as}: 
well as at clause (c) set out’ above, the 
consideration for its execution has’ been 
the loan sought and granted to the peti- 
tioner in the sum of Rs.: 1,50,000/-. Thus 
it clearly falls-under. Entry 41 (e) of 
the Schedule to the Act. 


6. In the result, and for the reasons 
stated above, the reference is according- 
ly answered in favour of the Revenue. 
and the matter stands remitted to the 
Chief Controlling Revenue Authority 
for appropriate action in accordance 
with law, . 


Answered in favour of 
- the Revenue: 


A cannot revoke this authority, nor can . - 


it - be terminated by his PERDI or 
death. 


This ilustration given to that. sec« 
‘similar: to- 
_ Clause’ (c) of the power of attorney set. - 
out. earlier. A -ĉase almost similar. to ‘the. 


(a) is ‘somewhat: 
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_ Vv. S. MALIMATH, 
S. R. RANGEGOWDA AND 
M. N. VENKATACHALIAH JJ. 

T. Thippa Reddy and another, Ap- 
pellants v. Asst. Commr., Bangalore and 
another, Respondents, 

Mise. First Appeals Nos. 671 and 672 
of 1974, D/- 19-4-1978.* 

Requisitioning and Acquisition of 
Immovable Property Act (30 of 1952), 
S. 11 — Award by arbitrator appointed 
under Defence of India Act, 1962 — 
When appealable under Section 11 — 
(Ibid S. 25), M. F. As. Nos, 511-522 of 
1970, D/- 24-11-1971 (Kant). Overruled. 


If the case falls under proviso (a) 


fo sub-sec, (1) of S. 25, no appeal is 
competent against the award under 
S. 11, (Para 10) 

Tf the casg does not fall under pro- 


viso (a) to o an (1) of S. 25, the 
award made by the Arbitrator forthe 
actual period of requisitioning under 
Act up to 10-1-1968 is not appealable 
under S, II, (Para 10) 


The award of the Arbitrator deter- 
mining compensation for the period of 
deemed requisitioning from 10-1-1968 is 
appealable under S. 11, provided the 
ease does not fall under proviso (a) to 
sub-sec, (1) of S. 25. M.F. As. Nos. 511- 


522 of 1970, D/- 24-11-1971 (Kant), 
Overruled; ILR (1975) Kant 273, Ap- 
proved. (Para 10) 


Anno: AIR Manual (3rd Edn.) Requg. 
& Acan. of Immovable Property Act, 
S. 11 N. 1; S. 2 N. 1L 
Cases Referred: Chronological Paras 
ILR (1975) Kant 273 7 
(1971) M.F. As, Nos. 511-522 of 1970, 

D/- 24-11-1971 (Kant), Union of India 

v. S. V. Venkatappa 7 


L. Srinivasa Reddy, for Appellants în 


both cases; U, L. Narayana Rao, for 
Respondents in both cases, 
MALIMATH, J.:— The following 


question has been referred for the opi- 
nion of the Full Bench :— 

“Whether an appeal is maintainable 
under S. 11 of the Requisitioning and 
Acquisition of Immoveabla Property 
(Against Award passed by Court -of 
Arbitrator Bangalore, D/- 11-12-1973.) 
CW/DW/B700/79/VBB -. ~ 

1979 Karnataka/9 va c-a 
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Act, 1952- against an award- passed by 
the arbitrator appointed under the De- 
Jence of India Act, 1962?" 


The proclamation of emergency issued 
by the President on 26-10-1962 under 
Art.. 352 (1) of the Constitution expired 
on 10-1-1968. The Defence of India Act, 
1962 (hereinafter referred to as the Act) 
:s a temporary Act which was in force 
“ill the expiry of six months from the 
date of expiry of the proclamation of 
emergency. Under S, 29 of the Act, cer- 
Sain properties belonging to the appel- 
“ants were requisitioned in the year 
1963. Compensation was fixed by the 
authorities and paid to the appellants 
fn the year 1970. The appellants not be- 
cng satisfied with the amounts of com- 
pensation made applications for refer- 
zing the matters to an Arbitrator under 
“he first proviso to S. 30 of the Act. 
The Arbitrator madehis awards in both 
hese cases on 11th Dec, 1973, determin- 
(ng the compensation payable to the 
appellants, The appellants have chal- 
-enged the said awardsinthese appeals 
ander S, 11 read with Section 25 of 
the Requisitioning and Acquisi- 
tion of Immoveable Property Act, 
1952 (hereafter referred to as the Re- 
quisitioning Act). As two Division Ben- 
ches of thisCourt havetaken conflict- 
ing views on the maintainability of such 
appeals, the Division Bench has refer- 
red the above question for resolving the 
conflict. 


2. Section 30 of the Act provides for 
Payment of compensation in respect of 
Property requisitioned under S. 29 of 
fhe Act. The first part of S. 30 contains 
fhe factors to be taken into considera- 
on in determining the amount of com- 
pensation. The first proviso to S. 30 en- 
fitles the aggrieved person to make an 
Epplication within the prescribed time 
to the Central Government or the State 
Government as the case may be for re- 
ferring the matter to an arbitrator. The 
cetermination of compensation by the 
erbitrator under S. 30 is final, there 
teing no other provision in that Act for 
challenging the award made by 
tae arbitrator, Under the second pro- 
viso to S. 30, any dispute as to title to 
receive the compensation or as to ap- 
rortionment of the amount of compen~ 


‘sation has to be referred to an arbitra- ` 


tor appointed by the Central Govern- 


.-ment or. the ‘State Government, as the 
. case may be, S, 25: was’ added to the. 
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Requisitioning Act by the Requisitioning 
and Acquisition of Immovable Property 
(Amendment) Ordinance 4 of 1968 and 
the Ordinance was replaced by Act 31 
of 1968, 5. 25 (1) of the Requisitioning 
Act provides that properties which have 
been requisitioned under the Defence oł 
India Act, 1962 and which have not been 
released from such requisition before 
10th January, 1968, shall, from the: 
date, be deemed to have been requisi- 
tioned under the Requisitioning Ac 
and all the provisions of that Act apply 
except ta the extent ‘provided in the 
proviso in sub-sec, (2). S. 3 of the Re- 
quisitioning Act is similar fo S. 29 olf 
the Act which empowers the competen! 
authority to requisition any properts 
needed cr likely to be needed for ans 
public purpose, being a purpose of the 
Union. Ss. 8 and 9 of the Requisition- 
fing Act provide for principles ane 
methods of determining compensatior 
and for payment of compensation whick: 
provisions are similar to S. 30 of the 
Act, A dispute in regard to the amount 
of compensation payable is required t> 
be decided by an. arbitrator under S. 8 
of the Requisitioning Act. Under S. If 
of that Act any person aggrieved by en 
award of the arbitrator made under 
S. 8 of the Requisitioning Act is entitk 
_edto prefer an . appeal to the High Cour? 
within 30 days from the date of the 
award, These appeals have been prefer- 
red invoking S. 11 of the Réquisition~ 
fing Act, on the ground that the awards 
made acter 10th Jan. 1968 must be 
deemed to have been made under.S, 3 
of the Eequisitioning Act. 


3. In respect of properties requis 
tioned under S. 29 of the Act, no ap 
pealis provided against the award mac3 
under S. 30 of the Act. The question 
..for consideration in these cases is,’ as15 
whether these appeals are maintainab2 
under S. 11 of the Requisitioning Act, 
As S. 11 of the Requisitioning Act pro- 
vides for an appeal against an award 
mad2 by an arbitrator under S. 8, wa 
have to examine whether the awards 
mada in these cases can be regarded as 
having keen made under S, 8. The com 
tention of the appellants is that the 
awards in these cases. are appealable 
under S. 11 having regard to the prc~ 
visions of S. 25 of the Rlequisitioning 
Act, For the sake of convenience, we 
shall set out S. 25 of the aad 
fing Act as follows:— 


`~ 


ALR 


“25. Special provision as to certain 
requisitions under Act 51 of 1962.— (1) 
Notwithstanding anything contained in 
this Act. any immoveable property re- 
quisitioned by the Central Government 
or by any officer or authority to whom 
powers in this behalf have been dele- 
gated by that Government, under the 
Defence of India Act, 1962, andtherule 
made thereunder tincluding “any im- 
movable property deemed to hava been’ 
requisitioned under the said Act) which 
has not been released from such requi- 
sition before the 10th Jan. 1968, shall, 
as from that date, be deemed to have 
been requisitioned by the competent au~ 
thority under the provisions of this Act 
for the purpose for which such pro-= 
perty was held immediately before the 
said date and all the provisions of this 
Act shall apply accordingly: 


Provided that:— 


(a) all determinations, agreements and 
awards for the payment of compensa- 
tion in respect of any such property for 
any period of requisition before the 
said date, shall continue fo be in force 
and shail apply to the payment of com= 
pensation in respect of that property 
for any period of requisition as from 
the said date; i 


(b) anything done or any action taken 
(including any -orders, notifications or 
rules made or issued) by the Central 
Government or by any ‘officer or au- 


‘thority to whom powers in this behalf 


have been delegated by that Govern- 
ment in exercise of the powers confer- 
red by or under Chapter VI of the De- 
fence of India‘ Act, 1962, shall, in so far 
as it is-not inconsistent with the pro- 
visions of this Act, be deemed to have 
been done or taken in the exercise of 
the powers conferred by or under this 
Act as if this section was in force on 
the date on which such thing was done 
or action was taken. 


(2) Save as otherwise provided in 
sub-sec, (1), the provisions of the Ðe- 
fence of India Act, 1962, and the rules 
made thereunder, in so far as those pro-. 
visions relate to the requisitioning of 
any such immovable property as is re- 
ferred to in ‘sub-sec, (1), shall as from 
the 10th Jan. 1968, cease +o operate ex- 
cept as- respects things done or omitted 
to be done before such cesser and S. 6 
of the General Clauses -Act, 1897. (10. of 
1897), shall apply upon such’ cesser of 
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operation “as if such cesser were a me- 
pealof an enactment by a Central Acz.” 
S. 25 applies only to properties which 
have been requisitioned under the Act 
and which have not been released from 
such requisition before the 10th Jen. 
1968. Such properties are deemed to 
have been requisitioned by the com- 
petent authority under the provisions of 
the Requisitioning Act for the same 
purpose for which they were held im- 
mediately before the 10th Jan. 1968. It 
fs on the basis that such properties are 
deemed to have been requisitioned ur- 
der the Requisitioning Act with effect 
from 10th Jan, 1968 that it is provided 
that the provisions of the Requisition- 
ing Act shall apply to such properties, 
Requisitionng under the Requisition- 
ing Act can be made by resorting to the 
provisions of S. 3. But, by the opera- 
tion of sub-sec, (1) of S. 25, properti2s 
requisitioned under the Defence bf 
India Act which’ have not been released 
before 10th Jan, 1968 are deemed to 
have been requisitioned under S. 3. f 
the Requisitioning Act with effect from 
10th Jan. 1968. Tt, 
that in respect of properties requisition- 
ed under the Act which have not been 
released before 10th Jan.. 1968, there 
would be two orders of requisition, the 
first being the one actually made um- 
der the Act which remained in force till 
10th Jan, 1968 and the second being the 
order of requisition deemed to have 
been made under S. 3 of the Requisi- 
tioning Act, by the operation of S. £5 
of that Act with effect from 10th Jar- 
uary, 1968. 


4. We shall now take up for cons- 
deration the effect ofthe provisos to 
S. 25 (1) and (2). For the application cf 
proviso (a) to S. 25 (1), the following 
conditions must be satisfied: (i) There 
must be a determination or agreemert 
or award for payment of compénsation 
fn respect of the property requisitionec; 
(ii) the determination, agreement or 
award should -be for the period of re- 
quisition before 10th Jan. 1968; and 
Gi) the determination, agreement oc 
award must be fn force —-immediatel-7 
before 10th Jan. 1968. Ig these 3 con- 
ditions .are satisfied,- determinatior. 
agreement or award shall continue to 
be in force and shall apply to payment 
of compensation for any period of re- 
quisition from 10th January 1968.It is 
- obvious that the expression. “said 


therefore, follows. 
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date”. used in proviso (a) means 
10th January, 1968, the date re« 
ferred in sub-sec, (1) of S. 25, The ob- 
fect of proviso (a) is to avoid fresh 
determination of compensation payable. 
under Section 8 of the Requisitioning ` 
Act for the period of deemed requisi- 
tion, If there is already a determina- 
tion, agreement or award for the pay- 
ment of compensation for any period 
before 10th Jan. 1968 and in force im- 
mediately before the said date, the 
same will continue to be in force and 
will apply to the payment of compen- 
sation for any period of requisition 
from that date. The determination, agree- 
ments or awards, for the applicability of 
proviso (a) must be for any period of re- 
quisition before 10-1-1968 and immedi- 
ately in force beforethat date. Agree- 
ments and awards do not pose any diffi- 
culty, We shall therefore examine what 
the word “determination” im the context 
means, The meaning of the word has 
to be ascertained from S. 30 of the Act 
where the word has been used. The 
first part of S. 30 provides that- com- 
pensation shall be determined taking 
into consideration the factors specified 
therein, This determination has to be 
made by the Central Government or 
the State Government as the case may 
be or by the prescribed authority. If 
the determination of compensation is 
accepted or no. - application is made by 
the aggrieved person to refer. the dis- 
pute to an arbitrator within the pre- 
scribed time as provided in the first_ 
proviso, it will become final.. But if the 
aggrieved person ‘makes an application 
under the first proviso and the arbitra- 
tor makes the ` award, compensation 
shall be payable as determined by the 
arbitrator and not ‘as determined earlier 
by the appropriate Government or the 
prescribed authority. In our -judgment. 
the determination contemplated by pro- 
viso (a) of S. 25 (1) of the Requisition- 
ing Act is the determination which has 
become final under S. 30 of the Act be- 
fore 10-1-1968. 


5. Proviso (b) provides that so far 
as it is not inconsistent with the provi- 
sions of the Requisitioning Act, any- 
thing doneorany action taken including 
any orders, notifications or rules made 
or issued by the Central Government 
or by any officer or -authority to whom 
powers in ‘this behalf have been delega- 
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fed by that Government in exercise of 
the powers conferred by or under 
Chapter VI of the Act, be deemed to 
have been done or taken in exercise of 
the powers conferred by or under the 
Requisitioning Act as if S. 25 was in 
force on the date on which such thing 
was done or action was taken. This pro- 
vision is to some extent similar to S. 24 
of the General Clauses Act, S. 29 pro« 
viding for requisitioning and S. 30 pro- 
viding for compensation are. contained 
in Chapter VI of the Act, But an order 
of requisitioning made under S. 29 of 
the Act cannot be deemed to have been 
issued under S. 3 of the Requisi« 
tioning Act on the date on which if 
was actually issued under S. 29 of the 
Act because such deeming will be in- 
consistent with S. 25 (1) of the Re- 
quisitioning Act which provides that 
the deemed date of requisitioning is 
10-1-1968. Therefore, for the purpose 
of proviso (b) of S. 25 (1) of the Requi~ 
sitioning Act, we must proceed on the 
basis that there is a deemed order of 
requisition under S. 3 of that Act with 
effect from 10-1-1968. It is not disput- 
ed and rightly that proviso (b) does 
not apply to matters falling under pro< 
viso (a). Therefore, if compensation 
payable was finally determined or was 
governed by an agreement or an award 
under the Act, for any period of re 
quisition before 10-1-1968 and in force 
before that date, the same continues te 
be in force and will apply to payment 
of compensation for any period of re< 


quisition from that date. Proviso (bì. 


to sub-section (1) of S. 25 will not’ be 
attracted to such cases, Proviso: (bf can 
be invoked only for determining com- 
pensation for the deemed period of re 
quisition from 10-1-1968 provided 
there igs no final determination, agree- 
ment or award contemplated by pro- 
viso (a). As the basis for payment of 


compensation is requisition of property. 


having regard to the Tanguage of 
proviso (b), it has to be held that 
under the said proviso compensation 
can only be determined for the period 
of deemed requisition from 10-1-1968. 


6. From what we have . discussed 


above, it follows that ‘if the case fals 


tinder proviso (aj, the final determine- 
- tion. agreement or award contemplat- 
ed by the said proviso will govern 
payment of compensation for “tka 
period of requisition under the Act as 


also for the period of deemed requisi=- 
tion under the Requisitioning Act, But, 
if the case does not fall under proviso 
(a), then by the operation of proviso 
(b), compensation can be determined 
under the Requisitioning Act for tha 
period of deemed requisition from 
10-1-1968, In such cases, the question 
that will arise for consideration is, 
as to under what law compensation has 
to be determined for the period of re- 
quisition under the Act till 
10-1-1968, if the conditions specified in 
proviso fa) are not satisfied. The 
answer to this question hag to be found 
in sub-section (2) of S. 25 which pro= 
vides that the provisions of the Act 
and the Rules. made thereunder in so 
far as they relate to requisition of 
immovable property referred to in 
sub-section (1) shall as from 10-1-1968 
cease to operate except as respects 
things done or omitted to be done be- 
fore such cesser and S. 6 of the Gene« 


‘ral Clauses Act, 1897 shall apply upon 


such cesser of operation as if such cesser 
were a repeal of an enactment by a 
Central Act. We must, therefore, pro- 
ceed on the basis that the Act was re- 
pealed by the Requisitioning Act with 
effect from 10-1-1968 and that S. 6 of 
the General Clauses Act applies to 
such repeal. As the right to compensa- - 
tion accrued when the Act was in 
force, the said right can be exercised 
as if the repealed Act was in force, It, 
therefore, follows ‘that în respect of 
eases which are not covered by the 
proviso (a): compensation can. be deter- 
mined under the Act for the period of 
requisition till 10-1-68, As the old Act 
must be deemed to have been kept 
alive for this limited purpose of deter- 
compensation after 10-1-1968 
for the actual period of requisition 
under the Act up to 10-1-1968, what 
applies is S. 30..of the Act. Compensa- 
tion has to be. determined under S. 30 
of- the Act by the appropriate Govern- 
ment or the prescribed authority. If 
the person is aggrieved by such deter- 
mination, he is entitled to make an ap- 
plication to the appropriate Govern- 
ment for - referring the matter to 


arbitration as provided in the proviso to 


Section 30. The award made by the 
arbitrator is final and conclusive as no 
‘appeal is provided against the award 
-~ made. bythe: Arbitrator under. the Act.. 
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1970 (Union of India v. S. V. Venket- 
appa) decided on 19th, 22nd, 28rd and 
24th of November, 1971, the 
Bench has held that the requisition 
made under the Act must be deem2d 
to have been done under the corres- 
ponding provisions of - the -Requisition- 
ing Act. If the requisition is deemed to 
have been made under the Requisition- 
ing Act, it is held that the award must 
be deemed to have been made under 
S. 8 of the Requisitioning Act which is 
appealable under S. 11 of the said Act. 
For this conclusion, support is drawn 
from proviso (b) to sub-section (1) of 
S. 25 of the Requisitioning Act. Tae 
deeming provision contained in proviso 
(b) to sub-section (1) of S. 25 is quali- 
fied by the expression “in so far as it 
is not inconsistent with the provisicns 
of this Act.” In the principal part of 
sub-section (1) of S. 25, it is provided 
that the property requisitioned aad 
not released before 10-1-68 shall from 
that date be deemed to have been re- 
quisitioned by the competent author-ty 
under the provisions of the Requbi~- 
tioning Act as from 10-1-68. Hence by 
the operation of proviso (b) to stb- 
section (1) of S. 25, it cannot be deem- 
ed that the property was requisitiored 
under the Requisitioning Act as frem 
the date on which the property was ac- 
tually requisitioned under: the Act. As 
full effect’ is not given ‘to the quali-y- 
ing clause occurring in proviso (b) of 
sub-section (1) of S. 25. with great -r2s- 
pect we find ourselves unable to :agz7ee 
with the view taken by the Division 
Bench to the effect that against every 
award made after, 10-1-1968 in respect 
-of. property which was requisitioned 
under the Act but was not released be- 
fore 10-1-1968, an appeal is competent 
‘under S, 11 of the Requisitioning Act. 
A view contrary to the one taken” in 
M. F. As. Nos. 511 to 522 of 1970 . has 
‘been taken by another Division Bench 
of this Court in Special Military Estate 
Officer v. Munivenkataramayya, re- 
ported in ILR (1975) Kant 273, with- 
out noticing the earlier decision. The 
Division Bench which dealt with che 
‘second case has held that the expres- 
sion “determinations, agreements and 
awards” used in proviso (a) to sub-sec- 
tion (1). of S. 25 do not relate to chos- 
ed _ transactions. The effect of proviso 
(a) is to make applicable . determina- 


+T, Thippa Reddy v.~Asst.Commr.; Bangalore (FB 
7. In M. F. As. Nos: 511 to 522 pf- 


Division - 


(Pr. 7]. 133. 


tion, agreement or award for payment 
of compensation for the period of re- 
quisition before 10-1-1968 to the Jeem- 
ed period requisition under the Requi- 
sitioning Act, That being the position, 
the word “determinations” occurring 
in proviso (a) must mean final deter- 
mination and not a determination 
which is liable to be challenged by an 
aggrieved person by seeking arbitra- 
tion. There is also no good reascn as 
to why the expression “anything done 
or any action taken by the Central 
Government or by any officer or 
authority to whom powers in this be- 
half have been delegated by that 
Government in exercise of the powers 
conferred by or under Chapter VI of 
the Defence of India Act, 1962” 2zannot 
include within its ambit determimation 
made by the appropriate Government 
or the competent authority of compen- 
sation under S. 30 of the Act which 
has not become final as on 10-1-1968. 
But a defermination which has nət be- 
come final under the Act can be deem- 
ed to be determination made by the 
competent authority under the corres- 
ponding provisions of the Requisition- 
ing Act but only as from 10-1-1968. 
For the period prior to 10-1-1968. com- 


Kant, 


‘pensation can be determined undar the 


Act as though the same was in force 
even after 10-1-1968 in view of S. 25 
(2) of the Requisitioning Act. If the 
conditions in proviso (a) are . satisfied, 
the question of challenging the deter- 
mination or award. in appeal dces not 
at all arise as the determination or 
award will govern payment of com- 
pensation for the actual and deemed 
period of requisition. It is only tf pro- 
viso (a) is not applicable,. the question 
of applicability of proviso (b) cf sub- 
section (2): of S. 25 of the Requisition- 
ing Act arises. If the determination by 
the appropriate. authority under S. 30 


-of the Act did not become final before 
- 10-1-1968, the said. determinatior rnust 


be deemed to have been made from 
10-1-1968, under the Requisitionirg Act. 
When such determination is cha_lenged 
and an.award is made, it can be ap- 
pealed against for the period of deem- 
ed. requisitioning from 10-1-1968 under 
S. 11 of the  Requisitioning Ast, The 
award for the period up: to 10-1-1968 
being .one made under the Act is not 
appealable under S. 11 of the. Requisi- 
tioning. Act..... With-..great respect; .we 
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find ourselves unable to agree with the 
view taken by the Division Bench that 
when determination of compensation 
made before 10-1-1968-is challenged 
and an award is made by an arbitra- 
tor after 10-1-1968, the same cannol 
at all be challenged in ‘appeal under 
S. 11 of the Requisitioning Act. 

8-18. For the reasons stated above, 
we answer the question referred to uz 
as follows: 

(1) If the case falls under provist 
(a) to sub-section (1) of S. 25, no ap- 
peal is competent against the awarc 
under S. 11 of the Requisitioning Act. 


(2) If the case does not fall under 
proviso (a) to sub-section (1) of S. 27 
of the Requisitioning Act, the awarc 
made by the Arbitrator for. the actual 
period of requisitioning under the Act 
up to 10-1-1968 is not appealable 
under S. 11 of the Requisitioning Act, 


(3) The award of the Arbitrator 
determining compensation for th 
period of deemed requisitioning from 
10-1-1968 is appealable under S. 11 of 
the Requisitioning Act, provided the 
case does not fall under proviso (a) tc 
{sub-section (1) of S. 25° of the Requisi- 


tioning Act, ` 
, Answered accordingly. 
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£. BHIMIAH AND G. N. SABHAHIT, JJ. 
K. Jayaraja Ballal, Appellant v, Alfred 
Quadres and another, Respondents, 


Misc. First Appeal No. 257 of 1976, wii 
Cross-objections; D/- 8-6-1978. 


Motor Vehicles Act (4 of 1939), S. 110-E 
— Motor accident — Vicarious liability of 
owner of vehicle — Burden of proof. 

The presumption is that the driver of motor 
_ vehicle is driving the vehicle on his master’s 

business as his authorised servant. The bur- 
den is on the owner to rébut the presumption. 
. AIR 1966 SC 1697, Rel. on. (Para. 10] 


If a person drives a vehicle with the con- 
sent of the owner or of his manager, the 
owner will become vicariously liable for the 
accident caused by the driver. AIR 1977 SC 
1785, Rel. on. (Para 14) 


Where the owner gives his driver exclusive 
charge of the bus, and the driver allows an- 
other to drive the bus and an accident occurs 
then also the owner will be liable in damages 
‘for the injury caused. (Paras 15, 16, 17: 


IV/KV/D811/78/KNA/MVJ 


K. Jayaraja Balal v. Alfred Quadres (Sabhahit J.)- 


AIL R. 


(Principles of vicarious liability of 
owner explained in para 19-Ed.) 


Anno: AIR Comm. M. V. Act (Ist Edn.), 
S. 110-B, N. 4. 
Cases Referred : Chronological Paras 
AIR 1977 SC 1785 14, 18 
AIR 1966 SC .1697 10. 13 


(1963) 2 All ER 879: (1963) 1 WLR 991, 
Ilkiw v. Samuels 17 
(1897) 1 QB 240 :75 LT 617, Engelhart v. 
Farrant & Co. 16 
Mohandas N, Hegde, for Appellant; Abdul 
Rahim Ahmad, (for No. 1) and B. V. Acharya, 
(for No. 2), for Respondents. 


SABHAHIT, J. :— This appeal is instituted 
by the original lst respondent under Sec- 
tion 110-D of the Motor Vehicles Act, 1939 
(to be hereinafter called the ‘Act’) against the 
judgment and award dated 16th Dec. 1975, 
passed by the Additional District Judge and 
Member, Motor Accidents Claims Tribunal 
South Kanara, Mangalore, allowing the peti 
tion and granting compensation of Rupees 
5,500/- along with costs and interest to the 
claimant, 1st respondent. 


2. The relevant facts relating to the pre- 
sent appeal are: 


The claimant Alfred Quadres, aged about 
28 years was hit by a stage carriage bearing 
No. MYX 7247 on 21-4-1974 at about 11-00 
a, m. near Coondapur as a result of which he 
was severely injured on his left arm and on 
the left side head. He instituted a petition 
before the Claims’ Tribunal claiming compen 
sation of Rs. $0,000/- from the respondents 
alleging that the accident was the result of 
rash and negligent driving of the bus in ques- 
tion. Respondent-1 is the’ owner of the bus 
and respondent-2 is the insurer. Respondent-1 
by his statement of objections contested the 
claim. According to him, the bus was not 
driven at the time of accident by the driver 
in the course of his employment under him 
and as such he was not liable for the compen- 
sation. Similar were the contentions raised 
by the insurance company. 

8. On these pleadings the following issues 
were raised by the Tribunal. 

‘(1) Whether the accident was due to negli- 
gent driving of the bus. 

(2) Was the driver in the vehicle an unau- 
thorised driver? 

(8) What relief? 

4. During the hearing, the petitioner- 
claimant examined himself and two other 
witnesses on his behalf. PW. 2 is the father 
of the claimant and PW. 8 is an eye-witness 
to the occurrence. As against that, the con- — 
tending respondents examined’ the authorised 
driver Narayan‘as RW. 1 in addition’ to thrée 


so 
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other witnesses. ‘Rw, 2 Vasudev is a police 
head constable who brought the case liary 
in the criminal case to the Tribunal. Aczord- 
ing to him, a charge-sheet was placed against 
one Achutha, the driver. Rw, 3 is S. Mchan- 
das Prabhu, Rw. 4 is Claudis Pinto, Ssnior 
Assistant in the Oriental Fire and General 
Insurance Company, Mangalore Branch. This 
witness was examined on behalf of the in- 
surance company. 

5. The Claims Tribunal on appreciating 
the evidence on record held that the acc-dent 
was the result of actionable negligence of 
the driver. It further held that the claimant 
was entitled to compensation of Rs. 5,50/-. 
But the Tribunal upheld the contention o? the 
Insurance Company that it was not liabe to 
pay compensation and in that view awerded 
the amount with interest and costs against 
the owner respondent-1 (appellant). 


6. Aggrieved by the said award the Ist 
respondent, the owner, has instituted the 
present appeal. 

The learned advocate Shri Mohandas N. 
Hegde, for the appellant vehemently con- 
tended that the Tribunal was not justified in 
awarding the compensation against the 
owner, as the evidence on record did not 
establish that the Driver Achutha was acting 
in the course of his employment under the 
owner when he caused the accident by his 
rash and negligent driving, 

7. As against that the learned advecate 
for the claimant argued supporting the 


‘reasoning of the Tribunal, 


8. Though the cross-objections were fil- 
ed by the learned advocate on behalf of the 
claimant, it was found that they were nct in- 
stituted as per Rr. 9 and 10 of Chap. VI of 
the Karnataka High Court Rules and when 
this was brought to the notice of the learned 
advocate, he volunteered to withdraw the 
cross-objections. Hence the  cross-objections 
are dismissed as withdrawn. 

9. The sole point therefore that grises 
for our consideration in this appeal is -vhe 
ther the Tribunal was justified in holding the 
owner of the vehicle vicariously liable te pay 
compensation. 

10. It is laid down by the Supreme Court 
in Sitaram Motilal Kalal v. Santanupszasad 
Jaishanker (AIR 1966 SC 1697) on which 


“ease the learned advocate for the appellant 


very much relied thus (at p. 1074):— 
“There is a presumption that a vehicle 

is driven on the master’s business aud by his 

authorised agent or servant but the presump- 

tion can be met.” 

It is therefore obvious that the burder of 

rebutting the initial presumption that the 
iver who drove the vehicle was driving it 
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in the instant case on his masters business 
as his authorised servant lies on the appel- 
lant. To rebut the presumption the lst res- 
pondent in his statement of objection has 
averred thus: 

“This respondent is aware of the fact that 
the bus MYX 7247 was plying in between 
Bangalore and -Coondapur. On 21-4-1974 
the bus on reaching Coondapura was station- 
ed in front of the office of this respondent 
and the driver left the vehicle as usual. The 
office manager also went out for his personal 
work. It seems in the absence of the driver 
and the office Manager a person unautho- 
risedly took away the vehicle and while doing 
so, the vehicle met with an accident.” 

If it is established, in the evidence that the 
vehicle was removed by one Shri Achutha or 
who-so-ever it may be, without the know- 
ledge, either of the Manager Rw. 8 or the 
Driver Rw. 2, it can certainly be said that 
the owner has nothing to do with it. To es- 
tablish these averments the lst respondent 
has examined R. Ws. 1 and 8. Rw. 1 in his 
evidence in the examination-in-chief has stat- 


ed thus: 


“On 21-4-1974 at about 8-15 p. m. I left 
Bangalore driving the bus which was named 
as Mamata Bus belonging to the said Ballal. 
I do not remember the registration number 
of the bus. It was on 2Ist night that I left 
Bangalore, The next morning at 7-30 a. m. I 
reached Coondapur and then went to our 
office there at 8-00 a. m. Having left the bus 
near the office I took the kev and went ta 
my room. When I so left the Bus, the con- 
ductor one Achutha was alone sitting in the 


He has further stated thus: 

“Usually the Manager in the office was not 
allowing the conductors to drive the buses. 
The conductor had no spare key with him.. 
It is further asserted by him that at about 
noon a boy came to him when he was going 
for lunch and told him that the Bus was in- 
volved in the accident. This witness wants to 
deny all knowledge about the driving of-the 
bus and the happening of the accident. In 
his cross-examination it is elicited that he has 
been the driver of the bus for the last ten 
years. He states that he did not know when 
Achuta became cleaner. He goes further and 
states that that was the first time that Achuta 
a come in their bus as a cleaner, He admits 

t= 


“The bus was entrusted to me exclusively 
for driving and even now I continue as a 
driver of the bus.” 

According: to this witness, he had taken a 
room on rent at Coondapur for rest. Imme- 
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diately after he parked the bus in front of 
the office, he retired to his room which is 
about one mile away from the office. It is 
further elicited in his cross-examination that 
he is not aware of the name of the boy, wha 
informed him about the accident. He could 
not even give the age of the boy. 

11. To appreciate the evidence of this 
witness, we have to read the evidence of 
Rw. 8 S. Mohandas Prabhu, Manager of the 
Coondapur Branch Office. He says: 

“On that day the bus came to our office 
at 7.45 a. m, or 8 a. m. from Bangalore. The 
driver was Rw. 1 Narayan, Having halted the 
bus nesr our office and leaving it there the 
driver went for coffee. There was none in 
the bus when the driver left the bus but the 
cleaner was near the bus cleaning. That 
eleaner was one Achuta. I do not know if the 
said Achuta knew driving........” 

At about 10 a. m. I had gone for coffee 
to a certain hotel along with my friend. In 
about half an hour we might have returned 
to our office, I saw that the bus was not near 
our office. No body was in a position to tell 
me where it had gone, Even the driver whom 
I met near our office told that he did not 
know what had happened to it.” - 

He has further stated :— 


“A charge-sheet was filed against me by 
the police as per Exhibit R-1.” 

In the cross-examination, it is elicit- 
ed that any person in the bus is 
visible to the person sitting in the 
office. There was a coffee hotel at about a 
distance of 200 feet from the office. He ad- 
mits that Achutha was working for some time 
as a conductor in the Bus. He has further de- 
posed that he did not make enquiries whe- 
ther Achutha had a driving license even till 
the day of his evidence. It is further elicit- 


“When I went from my office to take 
coffee Narayana RW. 1 was sleeping in our 
office. I might have returned to the office 
- at about 10-80 a, m. Immediately on return- 
ing- to the office I woke up Rw. 1 Narayana, 
who was fast asleep due to sleepless night 
and asked him where was the bus......” 
Thus by reading the evidence of these two 
witnesses it becomes clear that according to 
the driver Rw. 1 Narayan, as soon as he 
parked the bus in front of the office, he re- 
tired to his room which was a mile away and 
he came to know about the accident only 
when he was told about it at noon by a boy 
when he was proceeding for taking his 
lunch. The version of Rw. 8 clearly belies it. 
. According to Rw. 8, Rw. I Narayan. was 
sleeping in the office. He met- Narayan -on 
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his way to the hotel. He came back and woke 
him (Narayan) up. aa 

12. A reading of the evidence of these. 
witnesses makes it clear that not much. im- 
portance can be attached to their evidence, 
since their versions contradict with each other. 
A sure impression is gained that they are try- 
ing to suppress the fasts and to hide the 
truth. This has to be farther appreciated in 
the background that Achutha, even if he was 
present and drove the bus, could not do so 
in the normal course, unless the keys of the 
bus were given to him. Both the witnesses 
are very careful in sayixg that keys were not 
delivered. They have no explanation to offer 
as to how the bus was started. It is not their 
case that the bus was damaged near the key- 
hold or some other devise was used in start- 
ing the. bus. If that be so, the normal in- 
ference is that Achutha or whosoever it may 
be, took away the bus with the consent of 
the Manager or the d-iver. The learned 
Member of the Tribunal has rightly observed 
that the evidence cf these two witnesses is 
not dependable and reliable. We see no reason 
to differ from the view taken by the Tribunal 
that the evidence of R. Ws. 1 and 8 does not 
inspire confidence; and that it is unreliable. 
The bus was taken away obviously with the 
consent of the Manager. Thus, it becomes 
manifest that the cwner has signally failed 
to rebut the initial presumption that the per- 
son was driving the vehicle in the course 
of employment under him; and the owner 
without more is vicariously liable. 


18. The learned Advocate for the appel- 
lant invited our attenticn to the ruling ren- 
dered by the Supreme Court in the case of 
Sitaram v. Santanu Prasad (AIR 1966 SC 
1697). In that case the Lordships have re- 
ferred to the judgment of Lord Denning 
wherein it is stated that the vicarious liabi- 
lity of the owner is invoked, even when the 
driver takes away the vehicle with the con- 
sent of the owner. This is what the noble 
Lord has observed ‘at p. 1706):— 

“It has often been supposed that the owner 
of a vehicle is only liable for the negligence 
of the driver if that driver is his servant act- 
ing in the course of his employment. This is 
not correct. The owner is also liable if the 
driver is, with the owrers consent, driving 
the car on the owner’s business or for the 
owner's purposes.” 


14. Therefore, if a person drives the bus 
with the consent of the manager. for owner’s 
purposes it can safely. be concluded that that 
makes the owner liable; for as is held by the 
Supreme Court in the case of Pushpa Bai v 


Ranjit Ginning and Pressing Co. Pvt.Ltd, (AIR|. - 
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1977 SC 1735) there is ostensible authority in 
the manager to give consent, Hence that way 
also the owner becomes vicariously liable. 


15. Even if we assume that it was the 
driver who allowed the bus to be taken, 
though we are of the firm view on the facts 
of this case that the manager also gave his 
consent, still the vicarious liability of the 
owner cannot be absolved. The dirver in 
his evidence has clearly admitted that he was 
in exclusive charge of the bus. This is what 
he has stated: 


“The bus was entrusted to me exclusively 
for driving and even now I continue as driver 
of the bus.” 

If that be so, it becomes clear that the 
driver is employed not merely for driving 
the bus, but also he is in charge of keeping 
the bus. He is exclusively entrusted with the 
bus, In that view of the matter one of the in- 
cidence of the course of employment is to 
maintain the bus and to keep the bus with 
safety. 


16. It is pointed out by Lord Eshar M. R. 


in the case of Engelhart v. Farrant and Co.. 


(1897) 1 QB 240, thus: 

“If a stranger interferes (with the driving) 
it does not follow that the defendant is 
liable; but equally it does not follow that be- 
cause a stranger interferes, the defendant is 
not liable if the negligence of a servant of 
his is an effective cause of the accident.” 


The said decision lays down the following 
two propositions: 

(1) An owner of a car would be liable in 
damages for an accident caused by his ser- 
vant in the course of his employment; and 


(2) he would also be liable if the effective 

cause of the accident was that the driver in 
the course of his employment committed a 
breach of his duty in either not preventing 
another person from driving the car or neg- 
lecting to see that the said person drove it 
properly.” 
In the instant case, the driver who was in 
exclusive charge of the bus should not have 
allowed any other person to interfere with 
the bus by driving it unauthorisedly. The 
immediate and effective cause of the accident 
in this case is a negligent act of the driver 
whose duty it was to see that the bus was 
not allowed to be inferfered with by unau- 
thorised persons. That way also the owner 
would be vicariously liable. 


17. Professor P. S. Atiyah, in his excellent 
monograph on Vicarious Liability, dealing 
with this aspect of the case at page 242, 1967 
Edition has stated thus: 


, “Three types of cases must be dis. 


tinguished :— 
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First, where the servant ` delegates ` “the 
driving to a person in such circumstances 
that the act of delegation is itself a negligent 
act, the negligence is to be regarded as 
negligence committed in the performance of 
an authorised act. The authorised act in 
this case is the act of generally keeping 
charge of the vehicle which has been entrust- 
ed to the servanťs care. A servant who is 
told to drive a vehicle from one place to 
another is (unless perhaps he is accompanied 
by a superior servant) necessarily entrusted 
with the custody of the vehicle as well as with 
the duty of driving it, and if he is guilty of 
negligence in safeguarding his custody of 
the vehicle, this is negligence in the perfor- 
mance of an authorised act for which the 
matter will be liable .... As an American 
Court has put it: 

“If the authorised driver places at the 
wheel an incompetent substitute the em- 
ployer is not less liable than he would be if 
the driver left the car on an incline without 
sufficiently applying the brakes.” 

(emphasis added) 

And in Ilkiw v. Samuels (1968-2 All ER 879) 
also it was held that by the Court of Appeal 
that it is negligent of a truck driver to allow 
another person to drive it without making 
any enquiry as to his ability to drive. 

Thus even assuming that it was the authoris- 
ed driver who allowed the bus to be taken, 
the owner would still be liable vicariously. 

18. The Supreme Court in the case of 
Pushpabai (AIR 1977 SC 1785) referred to 
above has pointed out the recent trend in 
fixing vicarious liability at para 14 of -the 
judgment thus: 

“Before we conclude we would like to 
point out that the recent trend in law is to 
make the master liable for the acts which do 
not strictly fall -within the terms. “in the 
course of its employment” as ordinarily 
understood.” 

19. The high rate of road accidents has 
led to the adoption of various legal expe- 
dients which are designed to provide more 
effective means to compensate the victims of 
road accidents, Although fault is the sheet 
anchor of the basis of liability of injuries 
caused by drivers of motor vehicles, yet seve- 
ral’ principles of ‘vacarious liability’ have been 
formulated to enable the accident victim to 
fasten upon the owner of the vehicle respon- 
sibility for the careless conduct of the driver. 
This is the outcome of ‘Deliberate Policy’ 
for the driver is frequently impecunious 
while the owner in contrast is more likely 
to be financially capable of bearing the loss 
and the more suitable person to carry in- 





‘surance. There is a definite modern trend in 


` 
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‘the decisions of Courts to rope all possible 
road accident victims under the penumbra of 
the doctrine with a view to extend them re- 
lief to the extent allowed. It would be un- 
fortunate if this substratum of policy under- 
lying the judicial pronouncements is really 
lost sight of in deciding cases. The Court 
should alyays have a pragmatic approach to 
„these matters bearing in mind the practical 
import of the policy. The categories of vica- 
rious liability are never closed. Law here. 
more than in any other field, is a living growth 
and never a changeless code. 


20. In the result, we agree with the find- 
ing given by the Tribunal that the owner is 
vicariously liable. for the compensation 
awarded in this case, In that view, we hold 
that the appeal is devoid of merits and we 
dismiss the same with costs. 


Appeal dismissed. 
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State of Mysore and another, Appellants v. 
Fatima Manvail Fernandis and others, Res- 
pondents. , 

Misc. First Appeals Nos, 411 and 412 of 
1972 with Cross Objections in M, F. A. No. 
412 of 1972, D/- 1-6-1978.° 


(A) Motor Vehicles Act (4 of 1989), Sec 
tion 110-B — Negligence — Proof of — 
Doctrine of res ipsa loquitur — Applicability. 

Where a P. W. D. truck was going the 
upgracient towing a tar mixing machine tag 
ged to it with the help of a rope and it sud- 
denly snapped and the tar mixing machine 
came slidicg down and dashed against two 
girls returning from the school, 


Held: that if the tar-mixing machine sud- 
denly slides back and hits the two girls, the 
doctrine of res ipsa loquitur is invoked. Nor- 
mally, the driver could have taken care to see 
that a strong rope is used to tug the tar-mix- 
ing machine in the upgradient. The driver 
has nct stepped into the box to explain how 
the snapping occurred, The burden was on 
him. Hence, it is obvious that actionable neg- 
ligence on the part of the driver is amply es- 
tablished. (Para 7) 
` Anno: AIR Comm. Motor Vehicles Act 
(Ist Edn.), S. 110-B, N. 3. 

(B) Motor Vehicles Act (4 of 1939), Sec- 
tion 110-B — Vicarious liability of owner — 


*(Against Judgment and Award passed - by 
Dist. J. and Motor Accident Claims Tribunal, 
Karwar, D/- 6-12-1971.) - 


HV/IV/D844/78/AS/WNG 


State of Mysore v. Fatima Manvail (Sabhahit J.) 


ALR. 


Exemption from — Onus is on him to prove 
that he had given the vehicle on hire. 
(Para 8) 
Anno: AIR Comm. Motor Vehicles Act 
(lst Edn.), S. 110-B, N. 4. 


‘Ashok Kumar, Govt. Pleader, for Appel- 
lants in both the Appeals and for Respon- 
dents Nos, 1 and 2 in Cross Objection in MFA 
No, 412 of 1972; R. V. Jaya Prakash, for Res- 
pondent No. 1 in MFA No. 411 of 1972; M. 
Gopalakrishna Chetty, for Respondent No. 1 ` 
in MFA No, 412 of 1972 and for Cross Ob- 
jection, 


SABHAHIT, J. :— These two appeals arise 
out of a common judgment and awards pass- 
ed by the Motor Accidents Claims Tribunal, 
Karwar, in Miscellaneous Application Nos. 18 
of 1967 and 36 of 1970. 

2. The two cases arise out of a common 
incident that occurred at about 5 P. M. on 
25-1-1967 on Kumta-Sirsi road within the 
limits of Sirsi Municipality. A. P. W. D. 
truck was going the ungradient from Neela- 
kani to Sirsi towing a tar mixing machine 
tagged to it with the help of a rope. Two girls 
Rozin (P. W. 1) and Fatima (P. W. 9) were 
returning from the school at that time. They 
were coming on their left side of the road. 
On seeing the truck they got up on the para- 


pet wall of the drain. The truck passed by 


them, But, soon after, the tar mixing machine 
which was tagged to the truck with the help 
of the rope started sliding down as the rope 
snapped and it came and dashed against, the 
girls. The right leg of P. W. 1 Rozin was 
crushed and the heels of both the legs of the 
other girl Fatima (P. W. 9) were also crushed. 
Subraya (P. W. 6) and Inus (P, W. 4) who 
saw the incident rushed to the spot and rescu- 
ed the girls, Soon after, the parents of the 
girls. took them to the K. M. C. Hospital. The 
girls were treated in the K. M. C. Hospital. 
But, since the right leg of Rozin was crush- 
ed, it was thought proper by the doctors to 
amputate her right leg below the knee-cap. 
In the case of Fatima skin graftings were 
done. Rozin was left without her right leg 
even though treatment was'given and Fatima 
was rendered unable to walk as before on her 
heels, Thus, both the girls incurred perman- 
ent disability. Rozin was 6 years and Fatima 
was 7 years at the time of the accident. On 
these allegations, the guardians of the two 
girls instituted two applications viz., Mise. 
Application No. 18 of 1967 in the case of 
Rozin and Mise. Application No. 36 of 1970 
in the case of Fatima, before the Claims Tri- 
bunal at Karwar, claiming compensation from 
respondents. 


8. The respondents contested the claim - 
stating that the incident was inevitable. Fur- 
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ther they contended that there was delay in 
filing of the two applications and that the 
compensation claimed was excessive. During 
hearing, the claimants examined 9 witnesses. 
Rozin (P. W, 1), Fatima (P:. W. 9) and Inus 
(P. W. 4) and Subraya (P. W. 6) are the eye- 
witnesses to the occurrence, John (P. W. 8) 
is the doctor who admitted these girls in the 
K. M. C. Hospital on ` 25-1-1967. - He has 
spoken to the injuries found on the girls. As 
against that, the contesting respondents exa- 
mined 2 witnesses. Ira (D. W. 1) is the 
Works Inspector ofthe P. W. D. Tedore 
(D. W, 2) is the cleaner in the truck. They 
are on the aspect that the truck was given 
on hire to a contractor by name Shetty. The 
learned Tribúnal appreciating the evidence 
on record held that the two applications 
were in time; and that the accident was the 
result of rash and negligent driving of the 
truck in question, and in that view he award- 
ed Rs. 28,000/- as compensation to Rozin 
and Rs. 20,000/- to Fatima, by his judgment 
and awards dated 6-12-1971. Aggrieved by 
the said judgment and awards, the respond- 
ents 1 and 2 have come up in appeal before 
this Court. The claimant in Misc. Application 
No. 18 of 1967 has also filed cross-objections 
against the judgment and awards passed by 
the learned Tribunal, 


_4, The learned Government Pleader ap- 
pearing on behalf of the appellants did not 
seriously challenge the finding of the Tribu- 
nal that the.applications were in time and in 
our opinion rightly so. Both the girls were 
minors at the time of the institution of the 
applications and they could be instituted. at 
any time during their minority or within the 
statutory period after they attained majority. 
However, he contested the finding given by 
the Tribunal about the rashness and , neglig- 
ence by the driver in causing the accident 
and also the quantum of compensation 
awarded by the Tribunal. Further, he submit- 
ted that in any event, the Government was 
not liable to pay the compensation as the 
truck was given on hire at the time of the 
accident. The points therefore that arise for 
consideration in these appeals are: 


(1) Whether the Tribunal was justified in 
holding that the accident was the result of 
rash and negligent driving of the truck P 


(2) Whether the Tribunal was justified in 
holding the respondents liable for compensa- 
tion P and . Cami 

(8) Whether the quantums of compensa- 
tion awarded in two cases are just and 
proper ? a, P 

5. P. W. 1 Rozina and P. W. 9 Fatima 
aro the injured eye-witnesses, Rozin has de- 
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posed on the aspect of the rashness and neg- 
ligence thus : . i 

“On 25-1-1967 at about 5 p. m. after 
finishing the school, I was going home. At. 
that time, a-truck was coming from the front 
direction. A tar-mixing. machine was tied to 
that truck with a ropė.: As we saw the truck 
coming I got up a katta near the gutter ad- 
joining the road. That katta was on the side 
of Subraya’s“house. One Fatima who was 
with me also had come up the katta. That 
rope with which the tar mixing machine was 
tied to the truck was torn and the tar-mixing 
machine came and struck against my right 
leg. As a result of that tar-mixing machine 
dashing against my right leg, I fell down un- 
conscious. That right leg of mine which was 
injured was amputated in the K, M. C. Hos- 
pital Hubli”. 

In the cross-examination, nothing worth- 
while is elicited to disbelieve the wit- 
nesses. She has denied the suggestion that 
on seeing the tar-mixing machine coming 
down she jumped into the gutter and broke 
her leg. A 

6. Similar is the evidence of P. W. 9 
Fatima. Except putting the same suggestion 
to her also, nothing worthwhile is elicited. 
The Tribunal rightly pointed out that the na- 
ture of the injuries that would have been 
caused to the two girls would have been 
entirely different if they had jump- 
ed into the gutter. The evidence of the 
doctor — P. W. 8, makes the matter clear. 
Such injuries that were found on the legs 
of Rozin and Fatima could not have been 
caused if they had jumped into the gutter, 
but they could have been caused as a result 
of dashing of the machine against their legs. 
The evidence of these two witnesses is cor- 
roborated by the evidence of P. W. 6 Sub- 
raya and P. W. 4 Inus who came to the spot 
and rescued the girls, They have stated that 
they could see the accident sitting on the 
verandas of their houses, They are independ- 
ent witnesses. Nothing-is ‘elicited in their 
cross-examination to discredit their testimony 
The Tribunal had the opportunity of observ- 
ing the demeanour of the witnesses. It is 
made clear in the jugdment that their evid- 
ence appeared to be natural, probable and 
reliable. On going through the evidence, we 
find no reason to differ with the Tribunal. 
We believe the evidence of these witnesses 
and hold that the accident was the result of 
the snapping of the rope tied to the tar- 
mixing machine. 

7. If the tar-mixing machine suddenly, 
slides back and hits the two girls, the doc- 
trine of res ipsa loquitur is invoked. Normal- 
ly, the driver could have taken care to see 
that a strong rope is used to tag the tar-mix- 
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ing machine in the upgradient. The driver 
has not stepped into the box to explain how 
the snapping occurred. The burden was on 
him. Hence, it is obvious that actionable neg- 
ligence on the part of the driver is amply 
established. There is.no substance in the 
argument addressed to the contrary, 


8. It was uextly contended that the Gov- 
ernment was not liable to pay compensation 
because the truck and the machine were 
given on hire to a contractor by name 
Shetty. The Tribunal has rightly rejected this 
contention. On going through the statement 
of objections filed by the respondents, we 
find no whisper about it. The normal pre- 
sumption is that the driver drives the truck 
for and on behalf of the owner. It is not in 
dispute that the truck belonged to the Public 
Works Department. Therefore, the normal 
presumption would be that the driver was 
driving the truck for and on behalf of the 
Public Works Department. If that be so, the 
respondents would be liable to pay the com- 
pensation. If the respondents intend to escape 
the liability, the burden of proving that the 
truck with the tar-mixing machine was given 
On rent to one Shetty is on them. The re- 
spondenis have not adduced any evidence in 
this behalf apart from not taking up such a 
contention in the statement of objections. 
D. W. 1 is the Works Inspector. He has no 
doubt in a vague manner averred in the 
chief-examination that the truck with the tar- 
mixing machine was given on rent to one 
contractor Shetty. But, in the cross-examina- 
tion he has given a go-by to it. This is what 
- he has stated: 
~ “I do not know the conditions of the con- 
tract given to R..N. Shetty, I do not know 
the date of that agreement. I have not seen 
the agreement. I have nothing to do with 
that agreement”, 

The other witness, D. W. 2 is only a cleaner. 
His evidence makes it doubtful whether he 
was a cleaner of that -truck at all. He has 
stated in the cross-examination thus:. _ 
` “I have heard that the tar-mixer came back 
and hit against the legs of the two girls”. 


Hence, the evidence of these two witnesses 
will not be of any avail to the respondents in 
proving that the truck and the machine were 
given on hire to one Shetty, a contractor and 
that he was in full control of the truck and 
‘the machine. The best evidence to prove such 
a contention would have been the agreement 
itself. No such agreement is forthcoming. In 
the circumstances, the Tribunal was perfectly 
justified in rejecting such a contention raised 


- by the respondents, 7 
‘! 9, Adverting to the quantum of compen- . 


sation, the learned Government Pleader sub- 


` 
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mitted that the compensations awarded in the 
two cases were excessive: We would present- 
ly take up for consideration the evidence of 
P. W. 1 Rozin. It is not in dispute that her 
right leg was amputated. She has spoken 
about it and P. W. 8 the doctor had corro- 
borated her evidence. He has also issued a 
certificate Ex. P. 8. Rozin was in the K. M. C. 
Hospital for about two months. Thus, the 
compensation has to be awarded to Rozina 
for loss of leg, for pain and suffering, for 
loss of amenities, for loss of earning capacity 
and for loss of prospects of marriage with a 
good boy. The Tribunal has awarded Rupees 
28,000/- to Rozin. Though it may be pointed 
that the approach of the Tribunal in fixing 
the compensation is not quite proper, it can- 
not be said that the amount awarded is un- 
duly high. Rs. 8,000/- awarded both for arti- 
ficial limb and for medical expenses is quite 
reasonable. The ‘Tribunal has awarded 
Rs. 10,000/- for pain and suffering and that 
should include not only for pain and suffer- 
ing but also for loss of prospects of marriage 
with a good boy and Rs. 15,000/- awarded 
for loss of future earnings. This is also quite 
just and proper as the disability is to the ex- 
tent of 40%. Thus, Rs. 28,000/- awarded as 
compensation cannot be considered as unduly 
high. It is just and proper and is comparable 
pic a consensus ee pe expressed in 

erent rulings cited in the judgment of the 
Tribunal. ome 

10. Adverting now te the compensation 
awarded to the other girl Fatima at Rupees 
20,000/, it cannot be said that the same is un- 
duly high. The Tribunal has awarded Rupees . 
5,000/- for medical expenses and other inci- 
dental expenses as also for pain and suffering. 
She had to be taken to the Hospital several 
times for skin grafting. The girl is left with 
disability in walking. Both her heels were 
crushed. The Tribunal has observed ‘in the 
deposition-sheet of P, W. 9 Fatima that she 
is not able to walk properly and she can 
walk slowly on her toes. She has to suffer 
this’ throughout her life. Rs. 15,000/- are 
awarded to her for loss of earning capacity. 
This compensation would also cover the com- 
pensation for loss of prospects of marriage 
with a good boy. Therefore, it cannot be 
said that the global damages for Rs. 20,000/- 
awarded to this girl is unconscionably high. 

11. In the result, therefore, M, F. A. 
Nos. 411 and 412 of 1972 are liable to be 
dismissed and they are dismissed with costs. 
The  cross-objections fled — Rozin in 
M. F. A. 412 of: 1972 ‘are also | dismissed. 
Advocate's fee in the two cases are fixed at. 


Rs. 100/- each. et PEAS : ` 
“+ i Appeäls” dismissed. 
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K. JAGANNATHA SHETTY, M, N. 

VENKATACHALIAH AND M. RAMA 

JOIS, JJ. 

Revanappa Sangappa Motti, Appellant v. 
The Regional Transport Authority, Bidar and 
others, Respondents. 


Writ Appeal No. 926 of 1974, Dr 1-9- 
1978.° 


Motor Vehicles Act (4 of 1989), Ss. 47 (3), 
48, 57 (8) Proviso — Application suo motu 
for stage carriage permit over new route — 
No prior determination under S, 47 (8) re 
specting such route by R. T. A. — Determi- 
nation thereafter — R. T. A. can deal with 
merits of application at its next sitting. © 


If a person makes, suo motu, an applica- 
tion to the R. T. A. for grant of a permt for 
a stage carriage over a new route in respect 
of which there is no prior determiration 
under S. 47 (8) of the Act, and thereafter 
the R. T. A. makes a determination wnder 
Section 47 (8), it will not be legally imper- 
missible for the R. T. A. to consider and de- 
cide at its next sitting whether a permit 
should be granted to that person without 
inviting applications. (Para 8) 

The only limitation on the power of the 
R. T. A, to grant a stage carriage permit 
under Section 48 of the Act is that the 
R. T. A. must determine the number of stage 
carriages for which permits may be granted 
as required by Section 47 (8) of the Act be- 
fore it can embark upon the consideratien of 
the merits of the applications and the repre- 
sentations against them. (Para 7) 


A scrutiny of Section 47 (8) read witt. Sec- 
tion 57 (2) of the Act does not compel or 
justify the extreme view that a suo mote ap- 
plication for grant of permit filed befors the 
determination under Section 47 (8), should 
be considered along with the applicatioas to 
be received pursuant to a notification that 
may be issued under the latter part of Sec- 
tion 57 (2). The schemes of these prov-sions 


do not seem to impose any such restriction 


_ on the R. T. A, It is open to the R. T. A. to 
adopt such a course; but the R. T. A. does 
not seem bound so to do. (Para 7) 


- If the two decisions, one under Sec 
tion 47. (3) and the other on the merits cf the 
application, are independent and mutually 


°(To set aside Order passed by this Court in 
m m No. 5651 of 1974, D/- 15-10- 
1974 , 


: CW/CW/B480/79/VBB 


exclusive, then the requirements of the law 


-are satisfied and the interval of time interven- 


ing between the two, by itself, assumes no 
materiality. Therefore, if the requirement 
that the two decisions be really independent 
is satisfied, the R. T. A, can deal with the 
merits of an application at its next sitting: 
AIR 1969 SC 1180, AIR 1868 SC 64 and 
AIR 1970 SC.1542, Rel. on. (Para 7) 


Anno: AIR Comm. M. V. Act, (Ist Edn.), 
S. 47, N, 12. 


Cases Referred : 


AIR 1970 SC 1542 
(1970) Writ Petn. No. 2886 of 1970 (Kant) 2 
AIR 1969 SC 1180 6 
AIR 1969 All 14: 1968 All LJ 402 
(1967) 2 SC WR 857 
AIR 1963 SC 64 
(1968) 2 Mys LJ 65 

H. B. Datar for K, S. Desai, for Appellant; 
B. Thilak Hegde and P. A. Krishna Reddy, 
for Respondent No. 3. 


VENKATACHALIAH, J.:— The question 
referred which arises under the Motor Vehi- 
cles Act, 1989 (hereinafter referred to as the 
“Act’), is: 

“If a person makes, suo motu, an applica- 
tion to the Regional Transport Authority for 
grant of a permit for a stage carriage over a 
new route in respect of which there is no 
prior determination by the Regional Trans- 
port Authority, under sub-section (8) of 
Section 47 of the Motor Vehicles Act, 1939, 
of the number of permits to be granted over 
that route, should the Regional Transport 
Authority, after determining under Sec 
tion 47 (8), the. number of permits to be 
issued over that route, call for applications 
for permit or permits over that route, or, 
can the Regional Transport Authority, with- 
out so calling for applications, consider and 
decide at its next meeting whether a permit 
should be granted to the person who has al- 
ready made, suo motu, the application for a 
permit?” 


2. A brief vette to the factual ante- 
cedents of the case may be necessary: 


Chronological a 


AOSHI 


- Revanappa Shangappa Motti, appellant 
herein was granted by the _first-respondent 
— Regional Transport Authority (R. T. A.) 
a permit to operate a stage carriage on the 


_Toute Aurad to Bidar pursuant to the pro- 


ceedings on Subject No. 4 of 1968, at the 
meeting of the R, T. A. held on 27-12-1968. 
The Karnatdka Road Transport Corporation, 
third-respondent herein, challenged the said 


`: grant in Appeal 127. of 1969 before the State 


Transport Appellate Tribunal, second-re- 


ae Doda herdi The, 2, appellate. order of the 
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State Transport Appellate Tribunal allowing 

the appeal was, however, quashed by this 

' Court in Writ Petn. No. 2886 of 1970 and 
this Court directed the R. T: A to consider 
and dispose of the appellant’s application in 
accordance with Section 47 (8) of the Act. 
In the proceedings on remand, though the 
R. T. A came to the conclusion that there 
was need of the travelling public and though 
it negatived the contention urged before it 
by the third-respondent that there was a 
clash of timings, it, however, rejected appel- 
lant’s application on the ground that appel- 
lant had, allegedly, incurred the disqualifica- 
tion under Rule 104 (A) (1) (b). The 
R. T. A. however, accepting the route-survey 
report and the police report in this behalf re- 
solved to issue permits for 4 trips on the said 
route, — one permit for one. trip — and 
directed the R. T. O. to notify the route and 
call for applications. This order of the R.T.A. 
rejecting the appellant’s application was 
again challenged before the State Transport 
Appellate Tribunal, which, while holding the 
rejection unsupportable, however, directed 
the consideration and disposal afresh of ap- 
pellant’s application along with the applica- 

_ tions to be received in pursuance to the 
notification under S. 57 (2) of the Act in- 
viting applications. This order made ‘by 
the State Transport Appellate Tribunal was 
challenged by the appellant before this Court 
in W, P. 5651 of 1974. The learned single 
Judge dismissed the writ petition at the preli- 
minary hearing stage taking the view that 
there was no error of jurisdiction committed 
by the State Transport Appellate Tribunal in 
passing the impugned order. Appellant pre- 
ferred the present writ appeal challenging 
the order of the learned single Judge. It is 
in the course of this appeal that the bench 
has referred the above question for the opi- 
nion of' the Full Bench. i 


We have heard Shri H. B. Datar, learned 
counsel for appellant. Respondents were un- 
represented at the hearing. . i 


3. The question referred posits 3 sequen- 
tial events: (1) that there is an application 
‘suo motu’ at the instance of an applicant 
for grant of a stage carriage permit over a 
new route respecting which there has been 
no prior determination under Section 47 (8) 
of the Act by the’ R. T. A.; (i) that subse- 
quent to the making of that application the 
R. T. A. makes a determination under ` Sec- 
tion 47 (8) of the Act fixing the number of 
permits to be issued over that route; and (iii) 
that notwithstanding the fact that the said 
determination under Section 47 (8), as to the 
number of permits to be issued’ over that 


route, the R.. T. A. proceeds—without invit- 
ing applications for permits over that route 
— to consider and dispose of at its next 
meeting the said suo motu ' application on 
merits. The question posed is whether such a 
disposal would be in accordance with law. 


4, We may now ‘tum to the- scheme of 
the ‘Act’ in the matter of granting stage-car- 
riage permits. Section 42 of the Act stipulates 
that no owner of a transport vehicle shall 
use or permit the use of the vehicle in public 
place save in accordance with the conditions 
of a permit. Section 48 dzals with the power 
of the State Governmen: to control Road 
Transport.. Section 44 of the Act envisages 
the constitution of State Transport and Re- 
gional Transport Authorities and the powers 
thereof. Section 45 of the Act- speaks of the 
mode in which and the authority to which 
an application for grant of a permit shall be 
made, Section 46 refers to what such an ap- 
plication should contain and set out. Sec- 
tion 47 read with Section 57 sets out the 
procedure in and the relevant matters to 
which regard be had in the matter of grant- 
ing a stage carriage permit. Sub-section (8) 
of Section 47 provides thet a Regional Trans- 
port Authority may, having regard to the 
matters mentioned in stb-section (1), limit 
the number of stage carriages generally or of 
any specified type for which stage carriage 
permits may be. granted in the region or in 
any specified area or on any specified route 
within the region. Provisc to Section 57 (8) 
provides that if the grant of any permit 
upon any application would have the effect 
of increasing the number of vehicles operat- 
ing in thé region, or in any area or on any 
route within the region beyond the limit fixed 
under Section 47 (8), the R. T. A, may sum- 
marily refuse the application. Section 48 pro- 
vides for the grant of stage carriage permits. 


.§. For purpose of answering the question 
referred, it has to be dzalt with in three 
parts. The first is the aspect conditioning the 
jurisdiction of the R. T. A. to entertain an 
application for a stage carriage permit. That 
takes in the basic imperative —— that there be 
an . anterior determination under Sec- 
tion 47 (8) of the Act. The second 
part- of the question is whether after 
making such a determination under Sec- 
tion 47 (8) and before entertaining a suo 
motu application pending before it the 
R. T. A. must necessarily invite applications 
under the latter part of sub-sec. (2) of Sec- 
tion 57 of the Act. The third aspect is if the 
R. T. A. has the power to do’ so, can it be 
done at the very next-siting of the R. T. A. 
— next immediately after taking a ‘decision 
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under Section: 47 (8) of the Act. Provisions 
of sub-sec. (1) and (2) of Section 57 of the 
Act may now be noticed: `` -> 
_ “57. Procedure in applying for and grant- 
ing permits. — (1) An application for a com 
tract carriage permit or a private carriers 
permit may be made at any time. 


(2) An application for a stage carriage per- 
mit or a public carrier’s permit shall be made 
not less than six weeks before the date on 
which it is desired that the permit shall take 
effect, or, if the Regional Transport Autho- 
rity appoints dates for the receipt of such 
applications, on such dates.” 


6. The Supreme Court in R. Obliswami 
Naidu v. Addl. State Transport Appellate 
Tribunal, Madras (AIR 1969 SC 1180) o 
served (at pp. 1182, 1188): - 


“8, On an examination of the provisions af 
the Act and the purpose behind Sections 47 
. and 57, we are convinced that before grant- 
ing a stage carriage permit two independent 
steps have to be taken. Firstly there should 
be a determination by the R. T. A. under 
Section 47 (8), of the number of stage car- 
riages for which stage carriage permits may 
be granted in that route. Thereafter applica- 
tions for stage carriage permits in that route 
should be entertained. The R. T. A. is not 
competent to grant stage carriage permits for 
more carriages than fixed under Section 47 (8) 
Taaa nona ne algae rales ... It is therefore 
clear that the - Authority has first to fix the 
limit and after having done so, consider the 
application or representations in connection 
therewith in accordance with the procedure 
laid down in S. 57....” 

It was further observed : 


“.. The question for determination is 
whether the determination as to the number 
of stage carriages required on a route should 
be done at a stage anterior to that of enter- 
taining applications for stage carriage permits 
or that it could be done at the time it con- 
siders applications made by operators for 
stage carriage permits in that route. The 
R. T. A. has proceeded on the basis that that 
question can be decided while considering 
the applications -made to it for permits by 
operators whereas the Appellate. Tribunal 
and the. High Court has taken a contrary 
view.” : 

“5. Sub-section (8)-of Section 47 if read 
by itself does not throw any light on the con- 
troversy before us but if Sections 47 and 57 
of the Act are-read together it appears to us 
to be clear that the view taken by the Appel- 
late Tribunal and the High Court is the cor- 
rect view. If contrary view is taken it will 
throw open the door for manipulations and 


} 
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nepotism. There may be possibility of the 
personality of the applicant influencing the 
decision of the R. T.. A. on the question of 
need for a stage carriage permit in the route 
and thereby public interest which should be 
the main consideration. while taking a deci- 
sion under Section 47 (8) may suffer...... 


In Abdul Mateen v. Ram Kailash Pande 
(AIR 1963 SC 64) the Supreme Court laid 
down that power in the R. T. A. to revise the 
limits under Section 47 (8) must not be con- 
fused with the power which it has when it 
is dealing with the grant or refusal of permit 
under Section 48 and that though the R.T.A. 
can revise the general order made by it under 
Section 47 (8) that revision is attributable to 
a power which is separate and distinct from 
the power that the R., T. A. exercises in deal- 
ing with the applications for individual per- 

In Mohd. Ibrahim etc., v. The State Trans- 
port Appellate Tribunal, Madras, etc., (AIR 
1970 SC 1542) the Supreme Court laid down 
(at p. 1546): 


“.... It is also to be noticed that the limit 
of number of stage carriage permits fixed by 
the Regional Transport Authority under Sec- 
tion 47 (8) of the Act cannot be modified by 
the Regional Transport Authority when the 
said authority exercises the separate power 
of granting permits under S. 48 of the Act 
or even by the State Transport Authority 
dealing with appeals against the grant of 
permits, This proposition was laid down in 
the case of Abdul Mateen....” 


The connected question whether the power 
exercisable under Section 47 (8), to limit the 
number of stage carriages for which permits 
may be granted, is purely an administrative 
power and. whether in exercise of that power 
under Section 47 (8), the R. T. A. is obliged 
to hear the operators or not is concluded by 
the pronouncement of the Supreme Court in 
the said Mohd. Ibrahim’s case. (AIR 1970 SC 
1542), The Supreme Court observed (at 
p. 1546); 


“9....We are of opinion that the Regional 
Transport Authority is not obliged to hear 
operators while exercising jurisdiction under 


Section 47 (8) of the Act in fixing the limit 


of number of stage carriage permits....... 


Dealing with the further question as to 
the form and the manner in which the 
anterior decision in compliance with Sec- 
tion 47 (8) requires to be made, the Supreme 
Court observed (at p. 1550) : 

“,,..An order under Section 47 (8) of the 
Act is not a matter of mere. form ‘but of sub- 
stance. When it became a question ‘of fact as 


144 Kant. [Prs. 6-7] Revanappa v. R. T. Authority, Bidar (FB) (Venkatachaliah J.) 
to whether the Regional Transport. Autho- . 


rity fixed limit of number of permits: before 
the grant of permits, the State Transport Ap- 
pellate. Tribunal fell into the error of over- 
looking the substance of the matter. We are 
of opinion that if from the records of the 
Regional Transport Authority it could be 
spelt out that the Regional Transport Autho- 
rity fixed the limit of number of permits for 
stage carriages before the Regional Trans- 
port Authority considered the applications 
and representations for grant of permit, the 
Regional Transport Authority then complied 
with the provisions of the Statute.........” 


What emerges from a conspectus of the 
pronouncements of the Supreme Court on 
the point in Abdul Mateen’s case (AIR 1968 
SC 64); Jayaram Motor Service v. S. 
Rajarathinam ((1967) 2 SCWR 857); R. 
Obliswami Naidu’s case (AIR 1969 SC 1180) 
and in Mohd. Ibrahim’s case (AIR 1970 SC 
1542) is that while there should be an ante- 
cedent determination — anterior both in 
point of time and in point of fact — under 
Section 47 (3) before an application for per- 
mit is considered ‘and that the matter is 
more of substance than of mere form the 
finding as to the existence of such determina- 
tion of the number of stage carriages for 
which permit may be granted under Sec- 


tion 47 (8) of the Act can, in appropriate cir- ` 


cumstanzes and on the basis of the material 
available on record, be a matter of and be 
based on inference, 


7. The question next to be considered is 
whether where an application for grant of 
permit over a new route respecting -which 
there has been no prior determination under 
Section 47 (8) has been made by an appli- 
cant ‘suo motu’ and where such a determina- 
tion is made by the R. T. A. during the pend- 
ency of such an application, the R. T. A. bə- 
fore it can entertain that ‘suo motu’ applica- 
tion, is bound to have recourse to and invite 
applications under the latter part of Sec- 
tion 57 (2) of the Act. The answer to this 


p Saga turns upon the scope of Sections 47, - 


read with Section 57 of the Act. An 
analysis of the relevant provisions in Chap- 
ter IV cf the ‘Act’ would show that the only 
limitation on the power of the R. T, A. to 
grant a stage carriage permit under Sec- 
tion 48 of the Act is that the R. T. A. must 
determine the number of stage carriages for 
which permits may be granted as required 
by Section 47 (8) of the Act before it can 
embark upon the consideration of the merits 
of the applications and the representations 
against them. Section 57 (2): of the Act re- 
quires that application for a stage carriage 
permit be made not less .. than six weeks be- - 


fore the date on which iż is desired that the 
permit shall take effect, or, if the Regional 
Transport Authority appoints the dates for 
the receipt of such applications, on such - 
dates. Section 57 (8), inter alia, provides that 
on receipt of such application the same be 
caused to be made available for inspection 
and be published in the prescribed manner 
together with a notice of the date before 
which representations in connection there- 
with may be submitted and.the time and the 
place at which the application and represen- 
tations would be considered. Section 57 (8) 
refers to both kinds of applications — those 
made suo motu under tke first part of Sec- 
tion 57 (2) as well as those made in response 
to a notification inviting applications under 
the second part of that sub-section. A seru- 
tiny of the provision of Section 47 (8) read 


' with Section 57 (2) of the Act does not com- 


pel or justify the extreme view that a suo 
motu application for grant of permit filed be- 
fore the determination under Section 47 (8), 
should be considered along with the applica- 
tions to be received pursuant to a notifica- 
tion that may be issued under the latter part 
of Section 57 (2). The schemes of these pro- 
visions do not seem to impose any such re- 
striction on the R. T, A. It is open to the 
R. T. A. to adopt such a course;. but the 
R. T. A. does not seem bound so to do. In- 
deed, issue of a notification inviting applica- 
tions and consideration of the pending ap- 
plication along with the applications receiv- 
ed pursuant to that notification may bea 
very desirable course. As pointed out by the 
Supreme Court although in a different con- 
text — pertaining to the imperative require- 
ment of a decision under Section 47. (8) be- 
ing independent of and anterior to a decision 
on the merits of the application under Sec- 
tion 48 (1) — that the operator who hap- 
pens to apply for the route first will be in a 
commanding position, and the R. T, A, will 
have no opportunity to choose between the 
competing operators and hence public’ inte- 
rest might suffer (See: AIR 1969 SC 1180, 
paras 5, 6 and 7). Prudence and propriety 
and considerations of promotion of public 
interest might well require and persuade the 
R. T. A. that applications be invited and the 


. pending application disposed of along with 


applications so received in response to noti- 
fication inviting applications. But the ques- 
tion is whether a disposal of a pending ap- 


-plication independently and not along with 


applications to be so received in response to 
the notification is, strictly speaking, illegal 
or without jurisdiction. There seems ‘to be 
nothing in the language of. Sections 47, 48 
and. 57. which compels such a view, however 


ALR.. 
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salutary the result of that view might be. A 
contrary view would lead inevitably to the 
position that every suo motu application 
would only serve to constitute the cause or 
genesis of a notification inviting applications 
and cannot itself be considered at all on 
merits except along with applications to be 
so received in response to the notificat-on. 
Such a limitation on the jurisdiction of the 
R. T. A. does not having regard to the rele- 
vant provisions of the Act, seem to be con- 
templated or intended by the statute. The 
contrary view would mean that, for all prac- 
tical purposes, no application filed by an ap- 
plicant, suo motu, can culminate in a grant 
inasmuch as before such an applicatior is 
entertained there should first. be a determ=ma- 
tion under Section 47 (8) which, in turn, ac- 
cording to this view, must necessarily invclve 
inviting of applications, We see no warrant 
in the language of the statute to so limit the 
jurisdiction of the R. T. A. This view also re- 
ceives support from the following observa- 
tions of this Court in D. T. Lakshminarasimha 
Tyengar v. The Regional Transport Authority, 
Bangalore [ (1968) 2 Mys LJ 65]: 

“....1f the Regional Transport Authority 
published that application under sub-s2c- 
tion (8) of S. 57 and notified the date and 
place of hearing and afforded the prescribed 
opportunity for persons to submit representa- 
tions against it, whether it was possible for 
the Regional Transport Authority to defer 
the decision on the application so that it 
might invite applications under the second 
part of sub-sec. (2) of S. 57, is the question 
arising for consideration in this case. 


It seems to me that it is not possible for 
the R, T. A. to do so.... L. aa wee eee ee 
vata once an application is properly pre- 
sented and that application is publisk-ed 
under S. 57 (8), what the Regional Trans- 
port Authority is bound to do is to take che 
steps envisaged in the sub-sections appearng 
after sub-sec. (8) of S. 57 and to dispose of 
the application under sub-sec. (5).” 


This takes us to the question whetker 


the consideration of an -application for grant , 


of a permit could immediately follow the 
decision taken under Section 47 (8) of the 
Act and whether the R. T. A. can entertain 
an application at its next sitting. This deals 
with the mechanics of procedure. The law 
is that the decision under Section 47 ‘8) 
which is essentially a decision as to admin- 
istrative policy must be anterior — both in 
point of time and in fact — to the decision 
to grant or reject an application for permit. 
The two decisions should be- distinct aad 
disassociated with each other. The extent of 
the interval of time separating the two may 
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be immaterial, so long as the two decisions 
were kept apart from the question as to who 
should be granted permit, We must, how- 
ever, hasten to add that the first decision 
should be determined in the light of only 
such matters as were relevant to it and not 
with an eye on the number of applications 
before it or the persons who made those ap- 
plications. Our view receives support from 
the decision of the Allahabad High Court in 
Shiv Singh ý. The State Transport Appellate 
Tribunal (AIR 1969 All 14) in which it was 
observed (at p. 22): 


“11. It is true that the increase in the num- 

ber of vacancies and the grant of permits 
were both done by the Regional Transport 
Authority at the same meeting and its deci- 
sions in regard to both these matters were 
incorporated in the same resolution. But the 
question as to whether the number of stage 
carriages for which permits were to be grant- 
ed should be increased was kept apart from 
the question as to who should be granted 
permits, and the former question was deter. 
mined not only prior to the second question: 
but also in the light of only such matters as 
were relevant to it. The fact ‘that both these 
questions were considered and decided at the 
same meeting and the decisions were incor- 
porated in the same resolution did not, there- 
fore, render the decision illegal... .” 
If the two decisions, one under Section 47 (8) 
and the other on the merits of the applica- 
tion are independent and mutually exclusive. 
then the requirements of the law are satisfied 
and the interval of time intervening between 
the two, by itself, assumes no materiality. 
We, therefore, hold that if the requirement 
that the two decisions be really independent 
is satisfied, the R. T. A. can deal with the 
merits of an application at its next sitting. 


8. In the result, for the reasons stated 
above, our answer to the question referred is: 


“If a person makes suo motu an applica- 
tion to the R. T. A. for grant of a permit for 
a stage carriage over a new route in respect 
of which there is no prior determination 
under Section 47 (8) of the Act, and there- 
after the R, T. A. makes a determination 
under Section 47 (8), it will not be legally 
impermissible for the R. T. A, to consider 
and decide — at its next sitting — whether 
a permit should be granted to that person 
without inviting applications.” 

The question referred is answered accord- 
ingly. 


Answered accordingly. 
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D. M. CHANDRASHEKHAR, C. J. AND 
E. S. VENKATARAMIAH, J. 


The Regional Director, Employees State 
Insurance Corporation, Appellant v. Kidiyoor 
Janardhana Rao and others, Respondents. 


Writ Appeal No. 684 of 1978, D/- 29-1- 
1979.° 

(A) Employees’ State Insurance, Act (84 of 
1948), S. 1 — Act extended to’ certain class 
of establishments in particular area of State — 
Extension neither violative of S. 1 (5) nor 
Art. 14 of the Constitution — (Constitutior 
of India, Art. 14). W, P. No. 12175 of 1977. 
D/- 17-11-1978 (Kant); Reversed. 

By issuing notification under S. 1 (5) the 
appropriate Government viz. State Govern- 
ment extended the provisions of the Act tc 
the restaurants and hotels situated in parti- 


cular places in the State. However the Act , 


had been brought into force by the Central 
Govt. in larger area of the State by issuing: 
notification under S, 1 (8). 


_ Held that the notification issued by the 
State Government was neither violative ož 
S. 1 (5) nor Art. 14 of the Constitution. The 
expression “any other establishment or class 
of establishments” in S. 1 (5) to which the 
appropriate Government intends to extend the 
Act -may be classified either on the basis o2 
the nzture of the establishments or on the 
basis of their geographical situation. or os 
the basis of both of them. In other words, © 
the State Government proposes to extend the 
Act to certain establishments, hotels and res- 
taurants in the instant case, it can extend 
to hotals and restaurants situated in all parts 
of the State to which the Act has been ex- 
tended under S. 1 (3) or to hotels and res- 
taurants situated in a specific part or parts 
of the State. There may be difficulty in ex- 
tending the Act simultaneously to all estab- 
lishments situated throughout the State as 
before such extension the Corporation has to 
build necessary infra-structure by providinz 
the necessary funds, building hospitals and 
employing necessary personnel to administer 
the Act effectively. W. P. No. 12175 of 1977 
D/- 17-11-1978 (Kant), Reversed. Case law 
discussed. (Paras 4, 6, 7) 

: AIR Manual (8rd ae Employee? 
e Tirano Act, S. 1, 


(B) Employees’ State saa Act (84 cf 
1948), S. 1 (5) — Extension of provisions of 





°(Against judgment of single Judge of this: 


Court in W. P. No. 12175 of 1977, Dy- 
17-11-1978.) 


CW/CW/B481/78/AMG/MVJ 
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‘tained immediately before issuing it. | 


A.I. R. 


the Act to any establishment or class of es- 
tablishment — Approval of Central Goverw - 
ment — When to be obtained. , . 
The appropriate Government obtained the 
approval of the Central Government before 
it published the notice of its intention to 
extend the provisions cf the Act to certain 
establishment. No approval was obtained to 
the proposed notification after it considered 
the objections filed by the opposite parties. 
It could not be said that the provisions of 
S. 1 (5) were violated. (Para 8) 
Anno: AIR Manual ee ee ) Employees: 
State Insurance Act, S. 1, 
Cases Referred : Ad Para 
AIR 1972 SC 2563: 1973 Tax LR 1607 
AIR 1967 Al 341 
AIR 1964 SC 1260 
AIR 1962 Mys 157 
(1956) Petns. Nos. 111. 148 and 162. of 1955, 


i 


On be E CO 


D/- 17-2-1956 (SC), Bahadur Singh v. 
Union of India 6 
(1888) 21 QBD 52 : 57 LJQB 439, Colquhoun 
v. Brooks 8 


M. Papanna, for Appellant; T. S, Rama- 
chandra, for Respondent No. 1. 

VENKATARAMIAH, J. :— This is an ap- 
peal filed against the order passed by the 
learned single Judge in Writ Petition No. 
12175 of 1977 allowing the said petition and 
issuing a writ in the nature of mandamus 
directing the respondents in the writ petition 
not to enforce the notification dated 18-2- 
1976 issued by the State Government under 
S. 1 (5) of the Emplovees’ State Insurance 
Act, 1948 (hereinafter referred to as the 
Act), The petitioner in the writ petition is a 
partner of a restaurant situate at Dharwar in 
the State of Karnataka. By the notification 
referred to above which was impugned in 
the writ petition the State Government ex- 
tended the provisions of the Act to restau- 
rants and hotels in Dharwar and some places 
in the State of Karnataka. The Act was not 
however extended to other hotels and restau- 
rants situated in other parts of the State even 
though the Act had been extended to those 


_ parts by notifications issued from time to 


time under S. 1 (8) of the Act. The peti- 
tioner contended that the impugned notifica- 
tion was invalid as the State Government was 
not authorised to extend the provisions of the 
Act to a class of persons situate in a portion 
of a large area in which the Act had already 
been brought into force by the Central Gov- 
ernment by issuing notifications under Sec- 
tion 1 (8) of the Act and that the impugned 
notification was also invalid as the approval 
of the Central Government had not been nd 
The 
learned single Judge before whom the writ 
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petition came up for hearing, accepted the 
first contention urged on behalf of the peti- 
tioner and quashed the notification on that 
ground. He however did not express any 
final opinion on the second contention. Ag- 
grieved by the order of the learned sizgle 
Judge, respondent-2 in the writ petition the 
Regional Director, Employees’ State Incur- 
ance Corporation has filed this appeal. 


2. The Act received the assent of the 
Governor General of India on April 19, 1548. 
S. 1 (8) of the Act reads:— 

“1 (8). It shall come into force on sach 
date or dates as the Central Government 
may, by notification in the Official Gazecte, 
appoint, and different dates may be appcznt- 
ed for different provisions of this Act =nd 
for different States or for different perts 
thereof.” 

Section 1 (5) reads:— 


“1 (5). The appropriate Government ray, 
in consultation with the Corporation =nd 
where the appropriate Government is a Sate 
Government, with the approval of the Cen- 
tral Government, after giving six monis’ 
notice of its intention of so doing by notifza- 
tion in the Official Gazette, extend the pro- 
visions of this Actor any of them, to my 
other establishment or class of establishme=ts, 
industrial, commercial, agricultural or other- 
wise.” 

The expression “appropriate Government” is 
defined in S. 2 (1) as follows :-— 


“9, (1). “Appropriate Government” mesas, 

in respect of establishment under the œn- 
trol of the Central Government or a railway 
administration or a major port or a mine or 
oil-field, the Central Government, and in all 
other cases, the State Government.” 
It is not disputed that by notifications issued 
from time to time by the Central Govem- 
ment under S. 1 (8), the Act has been brought 
into force in several parts of the State of 
Karnataka. In para 4 of the judgment of he 
learned single Judge the particulars ther=of 
are to be found, The impugned notificat-on 
was issued by the State Government on 18-2- 
1976 and it was published in the Karnatexa 
Gazette on Feb. 19, 1976. The relevant pert 
of the notification reads as follows:— 

“S, O. 586: In exercise of the powers cca- 
ferred by sub-sec. (5) of S. 1 of the E>- 
ployees’ State Insurance Act, 1948 (Act 34 
of 1948), the Government of Karnataka hev- 
ing already given six months notice as >> 
quired thereunder, vide the Government Nciti- 
fication No. SWL 124 LSI 74/8. O. 2535, 
dated 28th July 1975 published in tre 
Gazette dated 31st July 1975 hereby ap- 
points 29th Feb. 1976 as the date on which 
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all provisions of the said Act shall extend to 
the classes of establishments in areas as spe- 
cified in the Schedule annexed hereto, 


SCHEDULE 


” 


XK xx xx xx 

In the schedule attached to the notification 
we find the classes of establishments to which 
the Act is extended and the areas in which 
they are situated. It is true that the above 
notification is not made applicable to all 
parts of the State to which the Act has been 
extended under S. 1 (8). The question for 
consideration is whether the notification is 
void by reason of the fact that it is not so 
extended to all parts of the State to which the 
Act has been extended. The learned single 
Judge has held that the power given to the 
State Government under sub-sec., (5) of Sec- 
tion 1 was only to specify the establishment 
or class of establishments to which the Act 
should be extended and that no power had 
been given to extend the provisions of the 
Act to any class of establishment located in 
a portion of a State excluding the other areas 
in the State where the Act was in force. He 
held that the contention of the Corporation 
that it was open to the State Government to 
confine the notification to certain establish- 
ments situated in a particular area or areas 
of the State excluding other areas where the 
Act was in force, was untenable. The crucial 
words in S. 1 (5) of the Act which arise for 
consideration in this case are “to any other 
establishment or class of establishments”. Sub- 
section (4) of Section 1 of the Act applies in 
the first instance to all factories (including 
factories belonging to the Government) other 
than seasonal factories. Under sub-sec. (5) of 
S. 1 the appropriate Government is authoris- 
ed to extend the provisions of the Act to any 
other establishment or class of establish- 
ments, industrial, commercial or otherwise. 


3. While construing a statute the Court 
has to bear in mind the following rule enun- 
ciated by the Supreme Court in Asstt. Collec- 
tor of Central Excise, Calcutta v. National 
Tobacco Co. of India Ltd. (AIR 1972 SC 
2568) (at p. 2578):— 


ad teins The High Court’s view was bas- 
ed on an application of the rule of construc- 
tion that where a mode of performing a duty 
is laid down by law it must be performed in 
that mode or not at all. This rule flows from 
the maxim: “Expressio unius est exclusio 
alterius.” But, as was pointed out by Wills, J. 
in Colquhoun v. Brooks (1888) 21 QBD 52 
at p. 62, this maxim “is often a valuable ser- 
vant, but a dangerous master...... ”. The 
rule is subservient to the basic principle that 
Courts must endeavour to ascertain the legis- 
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lative intent and purpose, and then adopt a 
rule of construction which effectuates. rather 
than one that may defeat these.” 

4. The Act is intended to confer certain 
- benefits on the employees working in the fac- 
tories and establishments. Chap. II of the Act 
deals with establishment of the Corporation, 
standing committee, medical benefit council 
and their constitution; Chap. IJI deals with 
the problem of finance and audit; Chap. IV 
makes provision for contribution by the em- 
ployees and employers; Chap. V deals with 
the benefits which have to be conferred on 
the workmen; Chap, VA deals with the tran- 
sitory provisions; Chap. VI deals with ad- 


judication of disputes and claims, and Chap. 


VII prescribes the penalties. Chap. VIII which 
is the last chapter deals with miscellaneous 
matters. As observed by the Supreme Court 
in Basant Kumar Sarkar v. The Eagle Rolling 
Mills Ltd., (AIR 1964 SC 1960), it is not 
possible to extend the Act to every establish- 
. ment throughout India when the appropriate 
- Government is the Union Government and 
throughout the State when the appropriate 
Government is the State Government. In that 
connection the Supreme Court observed as 
follows (at pp. 1262, 1268):— 


“In the very nature of things, it would 
have been impossible for the legis- 
lature to decide in what areas and in respect 


of which factories the Employees’ State In-, 


surance Corporation should be established, It 
is obvious that a scheme of this kind, though 
very beneficent, could not be introduced in the 
whole of the country all at once. Such bene- 
ficial measures which need careful experi- 
mentation have sometimes to be adopted by 
stages and in different phases, and so, inevi- 
tably, the question of extending the statutory 
benefits contemplated by the Act has to be 
left to the discretion of the appropriate Gov- 
ernment. “Appropriate Government” under 
$. 2 (1) means in respect of establishments 
under the control of the Central Government 
or a railway administration or a major port 
or a mine or oil-field, the Central Govern- 
ment, and in all other cases, the State Gov- 
ernment.. Thus, it is clear that when extend- 
ing the Act to different establishments, the 
relevant Government is given the power to 
constitute a Corporation for the administra- 
tion of the scheme of Employees’ State In- 
surance. The course adopted by modem 
legislatures in dealing with welfare scheme 
has uriformly conformed to the same pattern. 
The Isgislature evolves a scheme of socio- 
economic welfare, makes elaborate provisions 
in respect of it and leaves it to the Govern- 
ment concerned to decide when, how and in 
what manner the scheme should be introdue- 
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ed. That, in our opinion, cannot amount to 
excessive delegation.” 

The expression “any other establishment or 
class of establishments” to which the appro- 
priate Government intends to extend the Act 
may be classified either on the basis of the 
nature of the establishments or on the basis 
of their geographical situation or on the basis 
of both of them. To put it in other words, 
if the State Government proposes to extend 
the Act to hotels and restaurants, it can ex- 
tend to hotels and restaurants situated in all 
parts of the State to which the Act has been 
extended under S. 1: (8) or to hotels and res- 
taurants situated in a specific part or parts| 
of the State, A classification made on geogra- 
phical basis would not fall outside the scope 
of the expression “class of establishments”. 
While interpreting the Act the Courts should 
bear in mind the difficulties involved in ex- 
tending the Act simultaneously to all estab- 
lishments situated throughout the State. 
Before extending to all establishments 
throughout the State, the Corporation has te 
build the necessary infra-structure by pro- 
viding the necessary furds, building hospitals 
and employing the necessary personnel to 
administer the Act effectively. It may no’ 
be possible to visualise before hand the 
financial and other implications involved be- 
fore the Corporation gains experience by 
enforcing the Act in certain areas by treati 
them as pilot projects. After gaining such 
experience in administering the Act as pilot 
projects in certain small areas, it would 
possible for the appropriate Government to 
extend it to other establishments situate in 
other geographical areas. It would be mani- 
festly unreasonable to construe S. 1 (5) of the 
Act as laying down that the appropriate 
Government should either extend the Act to 
all establishments of a specified nature 
throughout the State at the same time or not 
extend it to any such establishment at all. 
We are of the view that the expression “class 
of establishments” occurring in S. 1 (5) does 
clothe the appropriate Government with the 
power to classify establishments to which the 
appropriate Government wishes to extend the 
Act on geographical basis also even though 
the Act may have been brought into force 
throughout the State by notifications ‘issued 
under S. 1 (8) of the Act. 


5. Sri T. S. Ramachandra, learned coun- 
sel for the writ petitioner however depending 
upon the decision of this Court in K. -T. 
Appannah v. State of Mysore (AIR 1962 Mys - 
157). contended that the impugned noti- 
fication was invalid. In the above decision. 
the Act which came up for consideration be- 
fore this Court was the Minimum Wages 
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Act, 1948. . The question before the 
Court was whether under Section 8 of that 
Act it was possible for the State Government 
to fix minimum wages in respect of certain 
hotels and eating houses situate in certain 
parts only of the State. The relevant part of 
S. 8 of the Minimum Wages Act, 1948 on 
-which the decision in that case rested read, 
at the time when the notification impugned 
in that case was brought into force, as ol- 
lows (at p. 158):— ` 

“3. “Fixing of minimum rates of wages— 

(1) The appropriate Government shall, in 
the manner hereinafter provided— 

(a) fix the minimum rates of wages pay- 
able to employees employed— 

(i) in an employment specified in Part 1 of 
the Schedule at the commencement of this 
Act before the 8lst day of Dec. 1959: 


(ii) in an employment specified in Part I 
of the Schedule at the commencement of this 
Act. before the 8lst day of Dec. 1959: 


Provided ‘that the appropriate Govern- 
ment may, instead of fixing minimum rates 
of wages under this sub-clause for the whole 
State, fix such rates for a part of the State 
or for any specified class or classes of sich 
employment in the whole State or part there- 
of; and 

(iii) in an employment added to Part I or 

Part II of the schedule by notification under 
S. 27, before the expiry of one year from the 
date of the Notification.” 
The Court upheld the contention of the peti- 
tioner having regard to the language of £. 3 
of the Minimum Wages Act as it stood then 
with these observations (at p. 159):— 

“The position therefore is that it is only in 
respect of an employment specified in Part II 
of the Schedule as it stood at the commence- 
ment of the Act that minimum rates of wages 
could be fixed by the Government for a part 
of the State. In respect of every other 2m- 
ployment, whether specified in Part I at the 
commencement of the Act or later included 
in it, or whether it is added to Part II of the 
Schedule under Section 27, minimum rates 
of wages could be fixed only for the entire 
State and not for a part of it.” 

In reaching that conclusion, the Court piae- 
n emphasis on the provision in S. 8 of that 
ct, 


6. Shri Ramachandra however argued that 
by applying the notification only to some es- 
tablishments situate in some parts of the 
State, Art. 14 of the Constitution had bzen 
violated. In Bahadur Singh v. Union of Irdia 
(Petns. Nos. 111, 148 and 162 of 1955 decid- 
ed on 17-2-1956) (SC) a similar submission 
was rejected by the Supreme Court observ- 
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ing, “it was settled law that in order to give 
effect to the policy of the Government clear- 
ly indicated in the statute in question, it is 
open to the executive authority to make a 
geographical classification so as to apply the 
law to selected areas with a view ultimately 
to cover the whole territory for which the 
law was enacted” vide para 18 in Balley 
Singh v. State of U. P. (AIR 1967 All 341). 
Any transitional inequality between different 
geographical areas of State, due to the appli- 
cation of the provisions of the Act, by stages 
to such areas, would not therefore be viola- 
tive of Article 14 of the Constitution. It is 
significant that there is no prohibition, ex- 
press or implied, preventing such classifica- 
tion. As mentioned earlier, it is necessary to 
classify establishments on geographical basis 
for purposes of enforcing the act by stages 
because if we had otherwise, the implemen- 
tation of the Act itself would become ex- 
tremely difficult, if not impossible, 


hotels on geographical basis the State Govern- 
ment has neither violated S. 1 (5) of the Act 
nor Art. 14 of the Constitution, 


7. We, therefore, find that by o Gover 


8. It was next argued by Shri Ramachan- 
dra that the State Government should have 
taken the previous approval of the Central 
Government to the proposed notifications 
after it considered the objections filed by the 
affected parties. S. 1 (5) of the Act does not 
require the State Government to seek the 
approval of the Central Government after the 
objections filed by the affected parties are 
considered. A fair reading of that provision 
suggests that such approval should be obtain- 
ed before the appropriate Government pub- 
lishes the notice of its intention to extend the; 
provisions of the Act to any establishment or 
class of establishments, In the instant case, 


- in the course of the statement of objections 


filed on behalf of the Corporation, it is stated 
that the previous approval of the Central 
Government had been obtained before giving 
notice of the intention of the State Govern- 
ment to extend the provisions of the Act to 


the establishments in question. Hence, there 


is no violation of S, 1 (5) of the Act in that 
regard also, 


9, In the result, we allow the appeal, re- 
verse the order passed by the learned single 
Judge and dismiss the writ petition out of 
which this appeal arises. The parties shall 
bear their own costs. ; 

: Appeal allowed. 
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Smt. Suvarnamma, Appellant v, B. 
Mukunda Rao, Respondent. 

Misc, First Appeal No. 1016 of 1977, D/- 
20-12-1978.° 

Civil P: C. (5 of 1908), Ss. 35, 96 — Ap 
peal as to costs — Direction as to costs in 
decree — Appeal against —- Maintainability 
— Exercise of discretion — Interference by 
appellate Court — When open, 


Appeal will lie from a part of the decree 
with regard to costs. An appeal lies against 
an award of costs only where the order as to 
costs involves a matter of principle or where 
there has been no real exercise of discretion 
in making the order as to costs where the 
order as to costs is based on a radical mis- 
apprehension of the facts or the law. AIR 
1930 Bom 445 and AIR 1965 All 228, Dist.; 
AIR 1954 Bom 35, Foll. (Paras 6, 7) 

The question of costs is entirely in the 
discretion of the trial Court and it is beyond 
the province of the appellate Court to in- 
terfere with the exercise of that discretion 
unless a question of principle is involved. 
Where, therefore, in a suit for specific per- 
formance of an agreement of sale, it was 
found that the plaintiff committed default in 
getting the sale deed executed whereas the 
defendant was always ready and willing to 
execute the sale deed, and on consideration 
of all facts and circumstances of the case, 
the Court while granting decree to the plaintiff 
directed that the parties would bear their 
own costs, it was held that the discretion 

_was properly exercised by the Court in dis- 
allowing’ costs of the plaintiff. (Para 8) 


Anno: AIR Comm. C. P. C. (9th Edn.) 
S. 35, N. 29 and S. 96, N. 16. 


Cases Referred: Chronological 

AIR 1977 NOC (Cal) 91 >- 4 
AIR 1965 All 228 : 1964 All LJ 1057 5 
AIR 1956 Andhra 118 7 
AIR 1954 Bom 35 6 
AIR 1980 Bom 445 5,6 
(1872) 8 Beng LR 433 6 


M. Papanna, for Appellant; H. N. Narayan, 


for Respondent. 

P. P. BOPANNA, J.:— This appeal was 
heard in part on merits a couple of months 
ago and since we found this a fit case for 
settlement out of Court, on the request of the 
counsel for the respective parties, we gave 
. them sufficient time for effecting a compro- 


*(Against judgment and decree passed by the 
Pril. Civil J. Mysore, D/- 80-9-1977.) 
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mise. However, the counsel having repre- 
sented that a compromise is not possible on 
account of the rigid stand taken by the par- 
ties, we have heard the matter fully on merits 
and we have no hesitation in holding that 
for the reasons to be hereinafter stated, this 
appeal deserves to be dismissed. 

2. The defendant in the trial court is the 
owner of the suit schedule premises and by 
an agreement dated 8-2-1975 with the plain- 
tiff, he agreed to sell the property for a sum 
of Rs. 80,000/- and also received a sum of 
Rs. 30,000/- on the same day towards part 
payment of the sale consideration, It is the 
case of the plaintiff that on the date of the 
agreement itself, the defendant gave actual 
possession of the northern portion of the main 
building and one vacant room on the southern 
side in the compound ix. part performance of 
the agreement of sale. Further, the defen- 
dant promised that the remaining portion of 
the main building in which there was a ten- 
ant by name G. N. Chakravarthi, would be 
given to the plaintiff after getting the said 


‘tenant evicted by March or April 1975 and 


then he would give actual possession of the 
whole building at the time of the 
execution of the sale deed. He had 
further undertaken to attorn the two tenants, 
who are in occupation of the out-houses, to 
the plaintiff. It is further the case of the plain- 
tiff that the defendant promised: ta get a 
sale deed executed in three months’ time 
from the date of the agreement at Mysore 
and receive the balance of the consideration 
of Rs. 50,000/- at the time of registration. 


It is also the plaintiffs case that the defen- 
dant had undertaken to furnish to the plain- 
tiff the capital gains tax clearance certificate 
and to pay the municipal taxes and other 
charges due on the suit property till the date 
of execution of the sale deed and to do all 
other things necessary to effectively transfer 
the title over the suit property to the plain- 
tif. It is further alleged by the plaintiff 
that the agreement (which was produced 
along with the plaint) provided that in case 
of default by the plaintiff, she would forfeit 
Rs. 5,000/- and also pay Rs. 100/- per month 
as rent by way of damages to the defendant 
for the portion of the suit property in her 
occupation and in case of default by the de- 
fendant, he would return the advance of 
Rs, 30,000/- with Rs. 5,000/- as penalty and 
also pay interest at 8% per annum on Rupees 
25,000/- to the plaintiff. It is seen from para 6 
of the plaint that these terms, though incor- 
porated in the agreement, were not treated 
by either party as essential terms of the con- 
tract nor have they been acted upon. The 
other averments in the plaint are not very 
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material for the purpose of this case since 
the point for decision in this appeal is whether 
the plaintiff is entitled to the costs of the 
suit from the defendant since the order of 
the Court below is that the parties should 
bear their respective costs. 


3. The defendant resisted the suit on 
various grounds. He has admitted that he had 
agreed to sell the suit property to the plain- 
tiff as per Exhibit P. 1 but has denied that he 
promised to give vacant possession of the 
portion in the occupation of Chakravarthy. 
He has pleaded that he was ready and willing 
to perform his part of the contract and the 
transaction could not be completed since the 
plaintiff herself did not come forward with 
the balance of sale consideration. 


4, On the pleadings of the parties, the 
trial Court framed as many as six issues as 
follows:— 

(1) Does the plaintiff prove that she was 
ready and willing to perform her part under 
the suit agreement of sale? 

(2) Does the plaintiff prove that defendant 
backed out and did not come forward to per- 
form his part of the agreement? 

(8) Does the defendant prove that he was 
ready and did all that was necessary to com- 
plete the transaction of sale as agreed upon? 


(4) Does the plaintiff prove that the conse- 
quences of breach of contract by either party 
as mentioned in the deed of agreement were 
not intended to be acted upon? f 

(5) Is the plaintif entitled to the specific 
performance sought? 

(6) To what reliefs, are the parties entitl- 
ed? : 

Additional issue No. (1); Does the plaintiff 
prove that the defendant had agreed to deliv- 
er vacant possession of the rest of the main 
building in the occupation of the tenant Sri 
G. N. Chakravarthy, at the time of the execu- 
tion of the sale deed as alleged? 

On these issues, the trial Court held :—~ 


(1) The plaintiff has failed to prove that 
she was ready and willing to perform her 
part under the agreement of sale. 

(2) The plaintiff has failed to prove that 
the defendant backed out and did not come 
forward to perform his part of the agreement. 

(3) The defendant has proved that he was 
ready and willing to complete the sale trans- 
action as agreed upon. 

(4) The plaintiff has failed to prove that 
the consequences of breach of contract as 
mentioned in the deed of agreement were 
not intended to be acted upon. 

(5) The plaintiff is entitled to the specific 
performance of the agreement referred te 
above, 
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The trial Court found that the suit for speci- 
fic performance was premature since the de 
fendant was all. the while ready and willing 
to execute a sale deed and, in fact, approach- 
ed both the plaintiff and her advocate for 
that purpose and got even a draft prepared 
as per Exhibit P. 5. Further, the trial Court 
referred to the decision of the Calcutta High 
Court in Nazibar Rabman Molla v. Dilip 
Kumar Roy (AIR 1977 NOC (Cal) 91): that 
where the circumstances show that the plain- 
tif committed laches and was not ready and: 
willing, even though time is not the essence . 
of the contract, the Court has the discretion 
to dismiss a suit for specific performance; but 
it felt that this is an extreme view which may 
cause hardship to both parties. 

Since, in its view, both the parties were 
ready in this case to forget the past actions 
and to get the sale deed executed as agreed 
in Exhibit P. 1, the trial Court held that the 
plaintiff is entitled to the specific perfor- 
mance as sought by her. At the same time, it 
made it clear that the decree for specific per- 
formance is not because of the fault of the 
defendant and, therefore, it used its discre- 
tion in not saddling the defendant with the 
costs of the suit inasmuch as he appeared to 
be ready and willing to perform his part of 
the contract. It is well settled that normally 
the costs follow the event and the plaintiff 
was entitled to the costs. At the same time, 
the Court has the discretion to award costs 
by exercising the same judiciously, and as 
rightly held by the trial Court, the award of 
costs is not an abstract rule of law. For these 


‘reasons, the Court below ordered both the 


parties to bear their respective costs. How- 
ever, in appeal, the plaintiff instead of chal- 
lenging the findings recorded against her on 
issues I to 4, has challenged only that portion 
of the deeree disallowing the costs. 


5. A preliminary objection has been taken 
by the respondent-defendant that the appeal 
in the form in which it is filed by the plain- 
tiff is not maintainable inasmuch as the appeal 
is only against a portion of the decree relat- 
ing to costs and not against the other find- 
ings given by the trial Court against the 
plaintiff, In support of this objection, Mr. H. 
N. Narayan, learned counsel for the respon- 
dent-defendant, has relied on the decision of 
the Bombay High Court in Dinanath Narpat- 
rai v. Divanchand (No. 2) (AIR 1980 Bom 
445). In that case, a suit filed in Bombay 
was stayed with liberty to file a fresh suit, 
saddling the plaintiff with the costs of the 
suit incurred by the defendants. The order 
for costs was based. substantially on the 
ground that the suit was vexatious and op- 
pressive. Against that order, the plaintiff ap- 
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pealed and the Court held that the plaintiff 
having accepted the order of stay and acted 
upon it by filing a suit in Cawnpore, could 
not challenge the order relating to costs. 
Chief Justice Marten, with whom Justice 
Blackwell concurred, dealing with the argu- 
ment of the Advocate General, observed as 
follows z~ 


“But in the present case ontil we are in a 
position to set aside the learned Judge’s order 
as to a stay, we are not in a position to chal- 
lenge the grounds on which he made that 
order for a stay. On a mere question of costs 
we can only challenge those grounds, if we 
are also in a position to challenge them as 
regards the main order for a stay. Therefore 
on principle we think that the appellant can- 
not blow hot and cold in this way, and that 
having accepted the stay order and acted 


under it, he cannot now challenge the grounds 


on which that order was made.” 


It may be noted that this decision cannot be 
a direct authority on the objection raised by 
Mr. Nerayan since the Court was seized of 
an order of the Bombay High Court on the 
original side and not a decree. Mr. Narayan 
also relied upon the decision of a learned 
single Judge of the Allahabad High Court in 
Krishneshwari v. Ramesh Chandra (AIR 1965 
All 228), In that case, the Court, while dis- 
missing the suit of the plaintiff, directed the 
parties to bear their own costs. The plain- 
tiff appealed against the decree as a whole 
and the defendant filed cross-objections for 
disallowing costs. The Court ‘observed as 
follows (at p. 231):— 


“Lastly, the cross-objection filed by the 
defendant-respondent in respect of the dis- 


allowance of costs has no validity or merit. . 


No appeal on the question of costs lies and a 
fortiori no cross-objection on such a ground 
can be filed, for the simple reason that the 
award of costs is primarily in the discretion 
of the Court and in all the circumstances 
of the case, the Court had rightly left the 
parties to bear their own costs.” 


6. We cannot take this as an authority 
for the proposition of Mr. Narayan since this 
decision does not give any reason why an ap- 
peal orly on the question of costs does not 
lie nor do we find any authority or considera- 
tion of the relevant provisions of the Civil 
P. C. Fer contra, Mr. Papanna, learned coun- 
sel for the respondent, relied on the decision 
in Aspee (India) Ltd. v. M. L. Dahanukar 
and Ca. Ltd. (AIR 1954 Bom 85). The deci- 
sion in Dinanath Narpatrai’s case (AIR 1980 
Bom 445) en which reliance was placed by 
Mr. Narayan, was considered by Chief Justice 
Chagla in the aforesaid case and he made a 
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distinction between an appeal from a decree 
for costs and from an order for costs passed 
on the original side of the Bombay High 
Court. Mr, Papanna has relied on this 
decision to support the view that an 
appeal is maintainable from a part of 
a decree relating to costs. A closer scrutiny 
into the facts of this case does support the 
contention of Mr. Papanna apart from the 
fact, as incidentally brought out by Chagla, 
C. J., that legal luminaries and learned cora- 
merntators in days of yore did make mistakes 


-on points which apparently looked simple. 


In that case. a learned single Judge on the 
original side of the High Court, while dis- 
missing the plaintiffs suit, deprived the first 
defendant-Company of the costs of the suit 
on the ground that by going into liquidation 
it terminated the retainer of its counsel and 
the suit was not prosecuted by the plaintiffs. 
The defendants appealed against the decree 
disallowing costs and the objection taken by 
Mr. S. V. Gupte, the present Attorney-Gene- 
ral, in that case was that the appeal was not 
maintainable as the order of costs made by 
the learned Judge is not a judgment’ within 
the meaning of Cl. 15 of the Letters Patent. 
This objection was overruled by the Court 
taking the view that it had consistently ac- 
cepted the construction placed upon the ex- 
pression ‘judgment’ by the Calcutta High 
Court in Justices of the Peace for Calcutta 
v. Oriental Gas Co. ((1872) 8 Beng LR 488 at ' 
p- 452) and the interpretation placed by Chief 
Justice Couch in that case as follows: 


“We think ‘judgment’ in Cl. 15 means a 
‘decision’......... which affects the merits 
of the question between the parties by deter- 
mining some right or liability.” 

Chagla, C. J., speaking for the Court further 
observed :— 

“When we tum to the definition of ‘de- 
cree’ under Civil P. C., ‘decree’ is defined 
as the formal expression of an adjudication 
which so far as regards the Court expressing 
it, conclusively determines the rights of the 
parties with regard to all or any of the 
matters in controversy in the suit and may 
be either preliminary or final. Therefore, 
when a decree is passed as defined by the 
Code, it must constitute the determination of 
the rights of parties. Now, to the extent that 
the decree deals with the question of costs, 
it conclusively determines the rights and 
iabilities of parties with regard to costs. In 
this case the first defendant company’s con- 
tention is that it was entitled to the costs of 
the suit inasmuch as the plaintiffs did not 
prosecute the suit against it. When Shah, J.. 
deprived the first déefendant-company of its 
costs of the suit he conclusively determined 
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the right of the first defendant company with 
regard to the costs of the suit. Therefore, it 
is difficult to understand why, to the extent 
that a decree may deal with costs. It can- 
not constitute judgment. Our High Court has 
also taken the view that not only the whole 
decree can be appealed from, but also a part 
of the decree can be appealed from. The 
_ position here is the same, The first defen- 
dant company does not wish to appeal from 
the whole decree passed by the learned 
Judge, because with a part of the decree it 
is satisfied. It only wishes to appeal from 


that part of the decree which affects its rights . 


and with regard to which it has a grievance. 
As we said, this seems to be the position 
apart from authorities, and when we turn to 
the authorities, we find. that properly under- 
stood the authorities have taken the same 
view of the position.” f 

The Court also observed that Dinanath Nar- 
patrai’s case (AIR 1980 Bom 445) dealt with 
an order and not a decree for costs passed 
on the original side and that question did 
not arise before it. We are in respectful 
agreement with this decision rendered by 
Chagla C. J., for' the proposition that an ap- 
peal would lie from a part of the decree 
with regard to costs and overrule the preli- 
minary objection of Mr. Narayan that the 
appeal is not maintainable. 


7. Mr. Papanna, on merits, relied on a 
decision of the Andhra Pradesh High Court 
in Varanasi Venkata Surya Subba Rao v. 
Chivukula Vasudevasastry (AIR 1956 Andhra 
118) where Viswanatha Sastri, J. held that an 
appeal lies against an award of costs only 
where the order as to costs involves a matter 
of principle or where there has been no real 
exercise of discretion in making the order as 
to costs or where the order as to costs is 
based on a radical misapprehension of the 
facts or the law. This principle is well 
settled and hence the next question for con- 
sideration would be whether the learned Civil 
Judge was justified in not awarding costs to 
the appellant though he made a decree in his 
favour for specific performance of the con- 
tract. ; . 


& It is well settled that the question of 
costs is entirely in the discretion of the trial 
Court ,and it is beyond the province of the 
appellate Court to interfere with the exercise 
of that discretion unless a question of prin- 


ciple is involved. Hence we have to examine . 


whether the lower Court exercised its juris- 
diction on correct principles of law in the 
matter of awarding costs. For this purpose, 
the findings of the lower Court on issues 1 
to 5 will have to be looked into. On an ap- 
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preciation of the evidence on record, the 
lower Court found as follows:— 

(1) Who committed default in the perfor- 
mance of the contract is academic inasmuch 
as both the parties appear even now to be 
ready and willing to get the sale deed ex 
ecuted in pursuance of the agreement of sale, 
Exhibit P. 1. 

(2) The evidence on record is sufficient to 
justify the inference that the plaintif has 
committed default and not the power-of-at- 
torney holder (D. W. 3) of the defendant. 

(8) It is common ground that the time was 
not the essence of the contract. 

(4) The Court was impressed by the evi- 
dence of D. W. 2, the broker, that the power- 
of-attorney holder D. W, 3 had approached 
the plaintiff with Ex..D. 5, unregistered sale 
deed, Ex, D. 6, income-tax clearance certi- 
ficate, Ex. D. 7, tax-receipt, and Ex. D. 8, 
power-of-attorney, to enable her to execute 
the sale deed. It further found that D. W. 3 
had come with the sale deed signed by the 
defendant and other documents after getting 
the draft of Exht. D. 5 prepared by the 
plaintiff's counsel and that the plaintiff stated 
that she was not ready with the money. 


(5) There was no substance in the argu- 
ment of the plaintiff that Exhibits D, 5 and 
D. 8 are spurious documents brought into 
existence for creating evidence in favour of 
the defendant. In order to arrive at this 
conclusion, the Court also examined the 
documents in detail and found them to be 
genuine, l 

(6) The plaintif has not proved that the 
consequences of the breach of contract were 
not intended to be acted upon in order to 
give a finding in favour of the plaintif on 
issue No. 4. ; ; 

(T) The defendant was always ready and 
willing to execute the sale deed and in fact 
made all the arrangements to get the sale 
deed, Ex. D-5, and other documents, Exs. D. 6 
to D. 8, necessary for the execution of the 
sale deed as per the terms of Ex. P-1, but 
the sale could not be put through as the 
plaintiff was taking up false contentions re- 
garding vacant possession to be given to 

er, 

(8) The plaintiff was not ready with suffi- 
cient funds to the tune of Rs. 50,000/- for 
completing the sale transaction and her evi- 
dence in this regard was not supported by 
any documentary evidence. 

(9) The plaintiff was entitled to a decree 
for specific performance even though on the 
evidence on record it could be said that the 
contentions of the plaintiff were not proved 
and the defendant was always ready and will- - 
ing to execute the sale deed. 
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(10) The matter was taken to. the Court 
because of some extraneous circumstances 
prevailing upon the plaintiff who is a lady 
and appears to abide by the advice of her 
advocate. . 

(11) Lastly, the defendant was not respon- 
sible for hastening the plaintiff to file the- suit 
for specific performance. 

Taking, all these circumstances into considera- 
tion, the Court below, bearing in mind that 
the costs normally follow the event, made 
an exception in this case for the reasons 
stated above and directed the parties to bear 


‘their own costs. On a consideration of all . 


the facts and circumstances of the. case and 
the reasons given by the trial Court as nar- 
rated above, we are of the view that the 
findings against the plaintiff are so telling 
that here, if ever, was a case where the dis- 
cretion was properly exercised by the trial 
Court disallowing the costs of the plaintiff. 
9. The next point would be the question 
of court-fee paid on the memorandum of ap- 
peal. No serious arguments were advanced 
by the learned counsel for the respondent on 
this point and we do not think it necessary 
to decide the same in this case since the 
plaintiff has paid the requisite court-fee on 
the quantum of costs disallowed by the trial 
Court, 
9A. For these reasons, this appeal fails 
and is dismissed with costs. 
Appeal dismissed. 
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representatives under the head “uoss to 
the Dependency’ provided they prove 
their dependency on the deceased. AIR 
1973 Delhi 67 and AIR 1970: Ker 241, Dis- 
sented from. Case law discussed. 
(Paras 14, 22) 
The language of S. 110-B in the mat- 
ter of determination of compensation and 
recipients of compensation is. wider than 
the language. of S. 1-A of the Fatal Acci- 
dents Act. Due regard being had to these 
wide powers under S. 110-B of the 1939 
Act, the said. provision cannot be cona 
strued as a procedural provision but as 
a substantive provision and applying the 
settled rule of interpretation S, 110-B 
should override the general provision con- 
tained in para 3. of S. 1-A of the Fatal 


Accidents Act, 1974 Acc CJ 182 (Mad), 
Dissented from, (Fara 13) 
The determination of compensation 


under S. 110-B of the Act is. covered by 
the law of torts for that is the common 
law of the land and in the absence of 
any guidelines for determining compen- 
sation as provided for under S, 23 of 
the Land Acquisition Act or Ss. 73 and 
74 of the Contract Act or under rele- 
vant provisions of the Industrial Dis 
putes Act, the Claims Tribunal recessa- 
rily has to follow the common law of 
torts for determining compensation. If 
that point is conceded, then the persons 
who are entitled to compenastion cannot 
be specified with reference to the provi= 
sions of the Fatal Accidents: Act, There= 
fore. ‘Persons’ in S. 110-B. of tke Act 
could be persons. who are not. benefi- 
ciaries under S. 1-A of the Fatal Acci- 
dents Act but, persons who come within 
the meaning of the words ‘legal repre- 
sentatives’ under the 1939 Act; 

(Para 14): 


Anno: AIR Comm. M. V, Act (1st Edn); 
S. 110-A N. 2; AIR Manual (3rd Edn); 
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Cases Referred: Chronological Paras - 
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€. M. Desai, for Appellant; R. P. Eire- 
math, for Respondents Nos. 1 and 2. 

BOPANNA, Je: — This appeal arises 
out of the judgment and award of the 
Motor Accidents ‘Claims ‘Tribunal, Dhar- 
war, in Misc, {(M.V.C.) No, 22 of 1975 
awarding a sum of Rs. 6,000 as compen- 
sation to the claimants therein. The ap- 
pellant in this) appeal is the General 
Manager, Karnataka State Road Trans- 
port Corporation. There is also cross-ob- 
jections ‘by the claimants, who are re- 
spondents 1 and 2 herein, claiming en- 
hanced compensation. 


2. The facts of the case are not in 
dispute and may be briefly stated as fol- 
lows: On 8-10-1974 at about 4.45 P. M. 
the vehicle bearing registration No. MYF 
4176 belonging to the appellant and 
‘riven by the appellant’s driver, ie, the 
third respondent herein, caused the 
‘death of the deceased Laxman Parasappa 
Sangolli, as a result of the. rash and 
negligent driving of the driver. Respon- 
‘dents 1 and 2, who are the brother and 
the sister of the deceased, claimed dam- 
ages amounting to Rs. 25,500 from the 
appellant and respondent No, 3. The ap- 
pellant resisted the claim contending, 
inter alia, that the accident was not due 
ito the rash and negligent act of his driver 
and the deceased only was responsible 
for his death on account of his contri- 
ibutory negligence. 

3. The Claims Tribunal disbelieved 
ithe case put up by the appellant and 
found the appellant’s driver guilty of 
Tash and negligent act on the basis of 
the evidence of an eye-witness, P.W. 4. 


4. The learned counsel for the appel- 
lant has not seriously challenged the 
finding of the Claims Tribunal on this 
' point but his grievance is that a sum 
of Rs. 6,000 awarded by the Claims Tri- 
‘bunal for the loss of the estate of the 
deceased is on the excessive side regard 
being had to the facts that the deceased 
was earning Rs. 6 per day. 


‘5. We will consider this case at a 
later stage after we deal with the cross- 
objections of respondents 1 and 2 since 
the cross-objections raise an important 
question of law for our determination. 


6. The Claims Tribunal, though it 
found the driver guilty. of actionable 
negligence, did: not award any general 
damages to the claimants on the ‘ground 
that they did not fall within the category 
ofthe dependent under S. 1-A of the 
Fatal Accidents Act, 1855, (hereinafter 
referred to as the 1855 Act’), Hence 
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it confined its award to the grant of 
Rs. 6,000/- for loss to the estate of the 
deceased and awarded the said sum to 
the claimants, who are brother and 
sister as stated earlier, in the absence 
of nearer relations. It held that suc- 
cession opens by personal law and in 
the absence of nearer relatives, the. 
brother and the sister become the legal 
heirs, 


7. Mr. Hiremath, learned counsel for 
the cross-objectors, maintained that the 
finding of the Claims Tribunal that the 
brother and the sister of the deceased 
are not entitled to claim compensation 
for loss of dependency is untenable re- 
gard being had to the language of Sec- 
tion 110-B of the Motor Vehicles Act, 
1939 (hereinafter referred to as the 
‘1939 Act’). In support of his case, he 
relied on the latest decision of the 
Gujarat High Court in 1977 Ace CJ 253: 
(ATR 1977 Guj 195) -(M. K. Vira v. 
C. Taljabhai). In the said case, the 
claimants were the brothers of the de- 
ceased. During the pendency of the 
claim application claimant No. 1, ie, 
the first brother, passed away without 
leaving any issues. The other brother 
pre-deceased the first brother leaving 
behind two sons. These two sons of 
the, second brother were the legal re- 
presentatives of the first brother also. 
They continued the proceedings for 
claiming compensation for the loss 
caused by the death of their uncle. The 
contention raised before the Court on 
behalf of the claimants was that a 
Claims Tribunal inquiring into claims 
for compensation in respect of fatal ac- 
cidents arising out of the use of a 
motor vehicle must apply the law con- 
tained in Sections 110 to 110-F of the 
1939 Act since the said provisions pro- 
vide a complete code for determining 
compensation for actionable negligence 
arising out of the use of motor vehicles 
as also for the determination of per- 
compensation 
and such determination is not governed 
by the 1855 Act. The opposite view put 
forth before the Court was that Sec- 
tions 110 to 110-F of the 1939 Act are 
of procedural nature and the Claims 
Tribunal has to inquire into a claim 
for compensation in respect of a fatal 
accident arising out of the use 
of a motor vehicle under the law con- 
tained in Sections 1-A and 2 of the 
1855 Act. According to this view, the 
nephews of the deceased were not de- 
pendants under Section 1-A of the 1855 
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Act as that section recognises only the 
wife, husband, parent amd child as 
dependants and, therefore, it was con- 


tended that the nephews of the deceas<' 


ed could not maintain an action for 
damages, A large number of cases for 
and against were cited before that 


Court in support of the respective con~ 
‘tentions and the High Court itself felt 
that there was a sharp difference of 
opinion on the rival contentions canvas- 
sed before it. - 


8. Though we did not have the bene= 
fit of detailed arguments on this con- 
troversial issue, we were taken through 
some of the decisions of other High 
Courts which could be classified into 
three categories. The first group of 
cases takes the view that every claim 
application for compensation arising out 
of a fatal accident would be governed 
by the 1855 Act and no dependent other 
than the persons mentioned in Section 
1-A of the said Act can maintain an 
action for damages against the tort~ 
feasors. The second group of cases 
takes a via media view. In that the 
provisions contained in Sections 110 
to 110-F of the 1939 Act are adjectival 
or procedural in nature and they draw 
a distinction between a claim under 
Section 1-A of the 1855 Act and a claim 
under Section 2 of the said Act which 
could be brought by the representatives 
of the deceased who are entitled to 
succeed to the estate of the deceased. 
The third group of cases takes the view 
that a claim for compensation arising 
out of the use of a motor vehicle 
could be determined only under Sections 
110 to 110-F of the 1939 Act amd the 
1855 Act has no relevance to such de- 
termination and the principles laid down 
under that Act need not fetter the 
discretion: of the Claims Tribunal in 
awarding just compensation to persons 
who are entitled to it, 


9. The evolution of law relating to 


compensation in fatal accidents involv- - 


ing motor vehicles leading up to. the 
enactment of Sections 110 to 110-F of 
the 1939 Act may be briefly stated for 
a proper determination of the issue in 
this case, The 1855 Act came on the 
Statute Book to mitigate the rigour of 
the legal maxim ‘actio personalis mortur 
cum persona’ in the law of torts. The 
common law in England which rested 
on the fundamental principle that when- 
ever a man has a right the law should 
give .a remedy, did not provide any 
remedy to the dependents or the heirs 
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of the deceased person whose death 
was caused by a tortious act of another 
person because the cause of action to 
sue died with the person. On the other 
hand, a person who was slightly or 
seriously injured could maintain an ac- 
tion in damages against the tort-feasor, 
Hence the legislature stepped in to re- 
move this anomaly and enacted the 
1855 Act which is also known as Lord 
Campbell’s Act in England. The 1855 
Act in India rendered the maxim cited 
above obsolete and ineffective and under 
that Act the persons mentioned in Sec« 
tion 1-A of the Act, viz., wife, husband, 


parent and child could maintain an 
action against the tort-feasor and re~ 
cover damages for the tortuous action 
notwithstanding the death of the person 
injured, Section 2 of the Act provides 
that in any such action for damages 
the executor, administrator or represen- 
tive of the. deceased may insert a claim 
for and recover any pecuniary loss 
to the estate of the deceased oc< 
casioned by the tortuous -act com- 
plained of and which sum when 
recovered shall be deemed part of the 
assets of the estate of the deceas- 
ed. The preamble to the 1855 Act 
brings out plainly the purpose of 
this enactment and till Sections 110 
to 110-F of the 1939 Act were en- 
acted by the Parliament by an 
amendment to the Act, all claims under 
the fatal accidents in India involving 
motor vehicles or otherwise were gov- 
erned by the Fatal Accidents Act. 
In this connection. reference may be 
made to the decision of the Supreme 
Court in AIR 1962 SC 1 (Gobald Motor 
Service Ltd, v. Veluswami). The Sup- 
reme Court in that case dealt with the 
scope of Sections 1-A and 2 of the 
1855 Act in a suit arising out of a claim 
for actionable negligence causing the 
death of certain persons in a motor 
vehicle accident and the Supreme Court 
laid down the law explaining the scope 
of Sections 1-A and 2 of the 1855 Act. 
Sections 110 to 110-F were not in the 
Statute Book when the suits for da- 
mages were filed in that case. The suit 
filed in the year 1948 reached its fina- 
lity in the year 1961. Realising the diffi- 
culty of the dependents of persons kill- 
ed in motor vehicle accidents in obtain= 
ing compensation within the shortest 
period possible without going through 
the tortuous course of a regular civil 
suit, an appeal or second appeal as the 
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ease may be, the Parliament by Act 100 
of 1955 introduced Sections 110 to 110-F 
fn the 1939 Act for providing a speedy 
remedy for tha dependents of the de- 
eeased, 


10. The scheme of Chapter VIII of 
Ehe 1939 Act will also throw some light 
on the question whether the provisions 
of Sections 110 to 110-F are only pro- 
cedural in nature or whether they con= 
fer- certain substantive rights on the 
persons who seek the remedies under 
those provisions. Sections 93 to 106 
relate to insurance of motor vehicles 
against third party risks, ‘These provi- 
sions are intended to ensure that the 
persons who claim compensation in re- 
spect of accidents involving motor vehi~ 
cles do not obtain a mere paper decree 
but realise the fruits of the decree sub- 
stantially by virtue of the provisions 
which make it obligatory for the owner 
of the motor vehicle to take a policy 
of insurance complying with the re- 
quirements of Chapter VIII. It also pro- 
vides coverage for the owners of the 
vehicles who may innocently or negli- 
gently be involved in the motor acci- 
dent, Section 95 specifies the require- 
ments of the policy and the limits of 
liability of the insurance company, 
Section 96 (1) imposes a duty on insu~ 
rance companies to satisfy judgments 
against persons insured in respect of 
third party risks. Sec, 97 protects the 
rights of third parties against insurers 
on the insolvency of the imsured. Sec- 
tion 110-C (i) confers powers on a 
Claims Tribunal to prevent the abuse 


of the insurance policy taken by the 
owners by permitting the insurance 


companies to take over the defence of 
the owner when there is collusion be- 
tween the claimant and the owner and 
contest the claim on all or any of 
the grounds that are available to the 
owner against whom the claim has been 
made, This is the protection given to 
the insurer on account of the limited 
defence that is available to him under 
Section 96 (2) of the Act. Under Sec- 
tion 110-D there is a right of appeal to 
the High Court against an award of 
the Claims Tribunal. These provisions 
do show that the provisions containd in 
Chapter VIII of the 1939 Act could not 
be termed as only procedural, Refe- 
rence may be made in this connection 
to AIR 1957 SC 540 (Garikapati Veeraya 
v. N. S. Choudhry). The Supreme Court 
while dealing with the right of appeal 
and the repeal thereof by subsequent 
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legislation has held that the right of 
appeal is not a mere right of procedure 
but it is a substantive right and once 
this right is vested in a person it can 
be taken out only by a subsequent en- 
actment, Chap. VIII which contains the 
provisions, Ss, 110 to 110-F, enables the 
claimants to seek compensation in re- 
spect of accidents involving motor vehi- 
cles either against the owner or his dri= 
ver and also against the insurance com- 
pany which has covered the risk of the 
owner in terms of the mandatory requi- 
ments of S. 94 and empowers the Tri- 
bunal to determine the compensation 
which appears to it to be just and 
thereafter apportion the compensation 
to person. or persons who are entitled 
to receive the same and further appor- 
tion the liability of the insurance com- 
pany or the owner or the driver of 
the vehicle involved or by any of them 
as the case may be and the party aggri- 
eved by the award has also a 
right of appeal under Section 110-D. 
These provisions leave no doubt in our 
minds that Chapter VIII which con- 
tains Sections 110 to 110-F do confer 
substantive rights on the parties who 
seek the remedy under the said sec- 
tions, 


li, The right to claim damages and 
pecuniary loss to the estate of the de- 
ceased is found in the Law of Torts. 
The 1855 Act confers that right on cer- 
tain persons mentioned in Sections 1-A 
and 2 of the said Act, The 1939 Act 
singles out fatal accidents involving 
motor vehicles and gives the legal re- 
presentatives of the deceased a right 
to bring an action for compensation 
under Section 110-A (1) (b). Section 
110-B confers on the Tribunal a right 
to determine just compensation and 
specify the person or persons to whom 
compensation shall be paid. 


‘12. The key sections for the purpose 
of this case are Sections 110-A and 110-B 
of the 1939 Act. Section 110-A deter- 
mines the persons who can apply for 
compensation. Section 110-B empowers 
the Claims Tribunal to hold an inquiry 
into the claim and make an award de~ 
termining the amount of compensa- 
tion which appears to it to be just and 
specify the person or persons to whom 
compensation shall be paid. Under this 
section the Claims Tribunal also has 
the powers for apportionment of com- 


pensation payable by the imsurer, the 
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owner or ‘the driver of the vehicle 
involved in the accident. “In civil Jaw, 
the rules as to the measure of damages 
pertain to the substantive law, no less 
than those declaring what damage is 
actionable. To -define procedure as con- 
cerned not with ‘rights, but with reme- 
dies, is to confound the remedy with 
‘the process by which it is made avail- 
able. (See Salmond on Jurisprudence 
12th Edition P. 461). The learned author 
‘has further observed: 


“Although ‘the distinction ‘between 
substantive law and procedure is sharp- 
Wy drawn in theory, there are many 
‘rules of procedure which, in their prac- 
‘tical operation, are wholly or .substan- 
‘tially equivalent to rules of substantive 
law. In such cases the difference be- 
tween these two branches of the law 
‘is ome of form ‘rather than of .substance. 
A rule belonging to one department 
may ‘by a change of form pass over 
into the other without materially affect- 
‘ing the practical ‘issue. In legal history 
such transactions are frequent, and in 
Jegal theory they are not ‘without inte- 
rest and importance.” 


13. It may be noted that Section 
110-A of the 1939 Act enables all or 
any of the legal representatives of the 
‘deceased to -apply fer ‘compensation 
arising out of an accident of the nature 
specified in sub-section (i) of Section 
110, In the 1855 Act the second para- 
‘graph of Section 1-A provides for com- 
‘pensation for the ‘benefit of the -wife, 
‘husband, parent and child of the de- 
‘ceased person. If Section 1-A is con- 
strued as a substantive provision, Sec» 
tion 110-A which enables all the jegal 
‘representatives ‘to maintain an action 
for compensation must also ‘be treated 
‘as a substantive provision. ‘The 1939 
Act is a special Act providing for :ad- 
judication of claims in respect of acci- 
dents involving motor vehicles and 
while dealing with a special Act we 
should take notice of the fact that the 
special Act or rule controls the gene- 
ral act ‘or the rule in the same field. 
‘Even ‘in. respect of damages that:may be 
awarded under the 1855 and 1939 Acts, 
the yard-stick for the quantification is 
mot the same. Under ‘the 1855 Act the 
‘Court is empowered to give such dama- 


ges as it may think proportioned to the 


loss resulting from .such death to the 
parties for whose benefit the action for 
damages has been ‘brought and it fur- 
ther empowers the Court ‘to apportion 
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the damages amongst the persons who 
are entitled to receive it under para- 
graph 2 of Section 1-A. Whereas under 
110-B of the 1939 Act the Tribunal is 
empowered to make an award deter- 


mining the amount of compensation 
which appears to it to be just and 
specifying the person or persons to 


whom compensation shall be paid. Here 
also the material difference in the 
language of Section 1-A of the 1855 Act 
and 110-B of the 1939 Act may be 
noticed. The words ‘just compensation’ 
and ‘person or persons’ in Section 110-B 
are not the same thing as damages 
proportioned to the loss resulting 
from the death of the deceased’to the 
parties who could only mean wife, hus- 
band, parent and ckild of the deceased 
person under the 1855 Act. ‘The langu- 
age of Section 110-B in the matter of 
determination of compensation and re- 
cipients of compensation is wider than 
the language of Section 1-A of the 
1855 Act. Due regard being had to 
these wide powers under Section 110-B 
of the 1939 Act, the said proyision can- 
not be construed as a procedural provi- 
sion but as a substantive provision and 
applying the settled rule of interpre 
tation Section 110-B should override 
the general provision contained in para- 
graph 3 of Section 1-A of the 1855 Act 











14. The law in India which governs 
cases for compensation for tortuous acts 
of tort-feasors is the law of torts. This 
branch of common law js literally bor- 
rowed from the common law of Eng- 
land, The Fatal Accidents Act was en= 
acted in the year 1855 with the limit- 
ed object of providing for compensa= 
tion to families for loss occasioned by 
the death of a person on account of. 
an actionable wrong. Such actionable 
wrong may ‘be committed by a person 
while driving a motor vehicle or riding 
a horse or a bicycle’ In the year 1855, 
the motor vehicle was neither invented 
nor was it in existence in India and 
though the 1855 Act has been modified 
upto 1967, ther2 is no reference to 
motor vehicles in the Act. In the cir- 
cumstances, the view of some High 
Courts that notwithstanding the provi~ 
sions of Sections 110 to 110-F of the 
Act, the claim for compensation involva 
ing accidents caused by motor vehicles 
should ‘be governed by the 1855 Act 
does not appear to be sound, ‘The deter- 
mination of compensation under Sec- 
tion 110-B of the Act: is covered by 
the law of torts for that is the common 
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law of the land and in the absence of 
any guidelines for determining com- 


pensation as provided for under 
Section 23 of the Land Acqtisi- 
tion Act or Sections 73 and 74 of 


the Contract Act or under the relevant 
provisions of the Industrial’ Disputes: 
Act, the Claims ‘Tribunal necessarily 
has to follow the common law of torts 
for determining compensation, If that 
point is conceded, then the persons who: 
are entitled to compensation cannot be. 
specified with reference to the provi~ 
sions of the 1855 Act, Therefore, we 
are of the view that the ‘persons’ in 
Section 110-B of the Act could be per- 
sons who are not beneficiaries under 
Section 1-A of the 1855 Act but per- 


sons who come within the meaning of 


the word ‘legal representatives’ under 
the 1939 Act and there is no dispute 


that the brothers and the sisters of 
the deceased person in this case are 
‘legal representatives’, There is also 


no dispute that the deceased was kill- 
ed in an accident 
vehicle. Therefore, the brothers and 
the sisters of the deceased are entitled’ 
to compensation as legal representa- 
tives, provided they prove their depen= 
dency on the deceased. 


The net result of this. discussion is 
that Ss. 110-A. to. 110-F of the 1939 Act 
are not. merely adjectival or procedural. 
but also substantive in nature. 


15. Now the cases which have taken. 
the contrary view may be briefly ref- 


red to. In 1973 Ace CJ 87:(AIR 1973 
Delhi 67) (Dewan Hari Chand v. Muni- 
cipal Corporation of Delhi) a single 
Judge of the Delhi High Court has. taken. 
the view that: the brothers of the de- 
ceased are not emtitled to claim com- 
pensation under Section 110-A of the 
1939 Act. The view taken by the 
learned Judge is that. question has to 
be determined by a reference to: the 
Fatal Accidents Act 1855; The reason- 
ing of the learned Judge is that: Sec- 
tion 110-A only specifies the persons 
who are competent to file an. applica- 
tion for compensation but it does. not 
mean that such persons: in. their cwn 


right are entitled to receive compersa= ` 


tion. The Court observed ‘it. has. been. 
generally recognised that only such: per- 
sons would be entitled. to receive: com- 
pensation under the Act as are entitled: 
to receive compensation under the 1855. 
Act and such persons are specified in 
Section 1-A of the 1855 Act, ie, the 
wife, husband, parent and child of the 
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deceased? The Delhi. High Court refer- 
red the ruling of this. Court. in 1971 
Acc CJ 404: (AIR 1972 Mys 63) (M. 
Basavalingiah v. T. P, Papanna), We 
do: not find anything im the Bench deci~ 
sion of this Court to support the view 
taken by the Delhi High Court. What 
was: considered: by this Court was whe 
ther the father of the deceased is one- 
of the persons who is: entitled’ to the 
benefit of compensation and whether he 
can bring a claim petition as a repre 
sentative of the person deceased, This 
Court reversing the decision of the 
Claims Tribunal held that the father 
is. a legal representative of the deceas~ 
ed and he can make a claim under 
Section 110-F of the 1939 Act without. 
joining the mother of the deceased 
though she is a heir of the deceased 
under the Hindu Succession Act. 


The other case referred to by the 
Delhi High Court is 1970 Acc CJ 280 
(Madh Pra) (Suman v.. General Manager, 
M. P. S. R. T). That case also. did 
not decide the point in issue before us. 
What. was decided there was that the 
widow of the deceased could file an 
application for compensation with- 
out joining her children. in the petition.. 


The third case referred to by the 
Delhi High Court is AIR 1916 Lah 133 
(1) Chain Sukh v. Gopi Ram. This case 
does not: require any examination be- 
cause this dealt with a suit filed under: 
the Fatal Accidents Act as admitted- 
ly the 1939: Act was mot in the Statute. 
Book at that time; 


The fourth case relied upon by. , the 
Delhi High Court is AIR 1970 Ker 241 
(P:B: Kader v. Thatechamma), The 
Kerala High Court. while holding that. 
the: brothers and sisters are not. entitl-. 
ed. to rank. as- dependents. under Sec«. 
tion 1-A of the- 1855. Act did. not con- 
sider the: change: in. the law effected. by 
Sections 110-A to 110-F of the 1939. 
Act, but they did: observe that the. 
Act is a trifle archaic in. form 
somewhat obsolescent in content, 
courts. are called. upon. to enforce 
statute: as: it is’ They referred. to pro- 
gressive amendments to the English. 
statute which have not. been copied in 
our country and pointed out that in 
England under Section 2 of the. Fatal 
Accidents Act, 1959: brother, sister, 
uncle and. aunt: of the deceased and the. 
issue of such relatives have been in- 
ducted, inte: the area of statutory depen- 
dents, There is. no consideration. of 
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the effect of Sections 110-A to 110-F 
of the Motor Vehicles Act, 


The last case referred to by the Delhi 


High Court is 1971 Ace CJ 49 (Orissa ~ 


Co-op. Insce. Society Lid. v. B. Sahu). 
This is also a judgment of a single 
Judge which held that Claims Tribunal 
is just a substitute of a civil court and 
the substantive law is still the law of 
torts. The point for consideration there 
was whether the kartha of the joint 
family could maintain an application 
for compensation without making the 
other heirs of the deceased parties to 
the petition, That case also does not 
deal with the effect of the provisions 
of Sections 110-A and 110-B of the 
Act which enable the legal representa- 
tives to maintain an application and 
enables the court to award compensa- 
tion to such persons as it may think 
fit. 


16. This Court in 1989 Acc CJ 439; 
(AIR 1970 Mys 67) (M. Ayyappan vV. 
Moktan Singh) while defining the scope 
of the expression ‘legal representatives’ 
in Section 110-F of the Act held that 
the meaning and the scope cannot . be 
restricted to the definition given in 
Section 2 (ii) of the C. P. C. and in 
that view of the matter it held that 
Rule 342 (2) of the Mysore Motor Vehi- 
cle Rules 1963 which restricts the mean~ 
ing of the term legal representative 
is beyond the rule making powers of 
the State. Whether the brothers and 
sisters are entitled to damages for loss 
-‘of dependency was not considered in 
that case, : 


17. The Madras High Court in 1966 
Ace CJ 349: (AIR 1967 Mad 123 Md. 
Habibullah v.' Seethammal) had occax 
sion to consider the point before us 
under more or less similar circum~ 
stances. In that case a bachelor died 
.in a motor accident leaving behind a 


married sister, She filed a claim for- 


compensation under Section 110-A of 
the 1939 Act. The plea she had no 
right to claim compensation because 
she was not a representative of the de- 
ceased within the meaning of the term 
as defined in the 1855 Act was nega- 
tived by a Bench of the Madras High 
‘Court and they expressed the view that 


Sections 110 to 110-F of the Act are 


part of a self-contained code in the 
adjudication of claims for compensa- 
tion on behalf of the victims of 4 
motor accident and such adjudication 
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must be made without, reference what- 
ever to the provisions’ of the 1855 Act. 


_18.-. The Andhra High Court in 1975 
Ace CJ 344 (Vanguard Insce. Co. v. 
Chellu Hanumantha Rao) has taken the 
view that the brother of the deceased is 
entitled to claim compensation because 
the expression ‘legal representatives’ is 


not defined in-the 1939 Act, and there- 


fore, one has to rely on the expres- 
sion as defined in the Civil Procedure 
Code. 


19. It may be noticed that the ear- 
lier decision of the Madras High Court 
in 1966 Acc CJ 349: (AIR 1967 Mad 123) 
Mohammed Habibullah’s case, was 
dissented by another Bench of the 
Madras High Court in 1974 Acc 
Cy 182 Perumal v. Elluswamy 
Reddiar). Justice Kailasam (as he 
then was) and Justice Ramaswamy, 
who constituted the Bench, took the 
view that the brothers and the sisters 
of the deceased are not entitled to 
compensation for loss of benefit as 
they are not ‘dependents’ under Sec- 
tion 1-A of the 1855 Act but they 
would be entitled to claim compensa- 
tion towards loss of estate of the de- 
ceased as persons who represented his 
estate. They opined that neither of 
the contentions, viz., (i) that the sisters - 
and brothers are not ‘dependents’ 
under Section 1-A of the 1855 Act and 
hence they cannot claim compensation 
under the 1939 Act and (ii) that the 
provisions of the 1855 Act have no 
application to a claim before the Claims 
Tribunal and that the provisions of the 
1939 Act give a right to all legal re- 
presentatives of the deceased to main- 
tain a claim for compensation, is cor- 
rect, This view of the Madras High 
Court was on the premise that Sections: 
110 to 110-F of the Act do not purport 
to change the substantive law under 
which persons can claim compensation 
for either death or injury caused by 
tortuous acts, They proceeded on the 
assumption that Sections 110 to 110-F’ 
of the Act do not say that in every 
case of accident, whether as a result 
of a tortuous act or not, the injuredor 
the legal representatives of the deceas~ 
ed are entitled to compensation. It is 
only under the general law of torts that 
the substantive right to claim compen- 
sation arises. Referring to Section 110-B 
of the Act which provides for detere 
mination of the amount of compensa- 
tion which appears to be just, they 


1979 


interpreted the same-/as ‘to mean - that 
the Tribunal should look to the law of 
torts in determining such compensation. 


They also referred to the amended Sec-- 


tion 95 of the Act which provides or 
covering of passenger risks of public 
service vehicles irrespective of the 
culpability of the owner or the driver 
of such vehicle in any accident in 
which it may be involved  proviced 
there was no contributory negligence 
on the part of the victim. Howeve2r, 
they did not answer the effect of the 
amendment because of two reasons: 
firstly, the amendment came into effact 
in the year 1969 before the cause of 
action arose to the claimants in that 
case and secondly, the amendment pzo- 
vides for absolute liability, if any, in 
respect of passengers in a public sər- 
vice vehicle amd in the case before 
them they were not concerned with 
any passenger who was injured or dead 
in the accident. Though the  learred 
Judges were right on the first point in 
not considering the effect of the amend- 
ment to Section 95 of the Act by act 
56 of 1969, we are of the view that the 
second reasoning that they were not 
concerned with any passenger who was 
injured or dead in the accident in zhe 
case before them, does not appear to 
be sound. What was urged before -he 
learned Judges was that regard be-ng 
had to the Amendment Act 56 of 1969, 
the persons injured or the legal repze- 
sentatives of the persons who are kil_ed 
in accidents involving motor vehicles 
are conferred with certain rights end 
hose rights make the provisions of 
Sections 110 to 110-F substantive in 
character and not merely procedural. 
In the absence of any consideration of 
the effect of Chapter VIII of the Act, 
the view of the learned Judges that 
the provisions of the Act are only pro- 
cedural does not appear to be correct. 

20. After referring to the 1855 Act, 
the learned Judges of the Madras High 
Court came to the conclusion that fhe 
legal representatives, i.e. the brothers 
and the sisters of the deceased in that 
case were entitled to claim compensa- 
tion for loss of estate of the deceased. 
On this. proposition, there cannot ‘be 
any dispute and this Court has also 
consistently taken the same view, but 
the learned Judges of the Madras High 
Court did not make a comparative ara- 
lysis of the provisions of Sections 110-A 
and 110-B of the Act with the provi- 
sions of the 1855 Act before coming to 
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the conclusion, that the provisions’ of 
the Amendment Act are wholly proce- 
dural in nature. 

21. Our attention was invited. to 
two decisions of the Supreme Court 
holding that the provisions of Section 
110 and other related sections are pro- 
cedural in nature. The observations of 
the Supreme Court in those cases were 
made in the context of questions involv-. 
ing the law of limitation and jurisdic- 
tion of civil courts and the Supreme 
Court had no occasion to consider the 
right of legal representatives to claim 
compensation for loss of dependency. 

22. In the view that we have taken 
on the legal position relating to grant 
of compensation on the head. Loss to 
the dependency to the brother and 
sister who are legal representatives of 
the deceased, the Tribunal is in error 
in disallowing compensation on that 
head. We do not agree with the finding. 
Hence, it is set aside. We hold that 
the brother and sister are entitled to 
the award of compensation for loss to 
the dependency. 


23. The next question for deter- 
mination is whether they have proved 
their dependency and if so what is the 
quantum of compensation which they 
are entitled to get. 


24. The evidence discloses that the 
deceased owas earning Rs, 6/- every 
day. Deducting 50 per cent for his per- 
sonal expenses he was saving Rs. 3/- 
per day. He was a member of the 
joint family. His brother and sister 
were depending on him. His brother 
has deposed that he was giving his 
earnings to him. To the same effect is 
the evidence of the sister. We are 
inclined to accept their evidence and 
hold that they were depending on the 
contribution made by the deceased for 
their maintenance, He was aged about 
25 years. His employer has also depos- 
ed that he was paying him Rs. 7 to 
Rs. 8/- per day. So it can be reason- 
ably assumed that he was contributing 
to the family not less than Rs. 3/- per 
day. At that rate the dependency per 
month would be about Rs. 90/- and 
per year it would be Rs. 1,080/-. Since 
he was unmarried and had the imme- 
diate prospects of marrying his elder 
sister’s daughters, we will assess his 
dependency for a period of five years 
and that comes to about Rs. 4,500/-. 
Accordingly, we award a sum of Ru- 
pees 5,400/- for loss of dependency to 
the claimants. 
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25. As regards’ loss of estate, ‘we 
think the amount of compensation 


should be reduced to Rs. 5000/- regard 
being had to the earnings of the de- 
ceased and the nature of his work. Ac- 
cordingly, a sum of-Rs, 5000/- is award- 
ed under this head. 

26. Thus a global compensation of 
Rs. 10,400/- rounded off to Rs. 10,000/- 
is awarded to the cross-objector- 
claimants with interest at 6% per an- 
num from the date of the peti- 
tion up to the date of realisation. No 
costs. The M. F, A. is dismissed. Cross- 
objections partly allowed. 
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Muruli Touring Talkies, Camp Purna- 
pura and etc, Petitioners v. -State of 
Karnetaka and ete., Respondents. 


Writ Petns. Nos. 7457 to 7469 of 1976, 
11426 and 12008 of 1978, D/- 20-12-1978. 


(A) Precedents — Constitution of 
India, Art. 19 (1) (g) — Karnataka 
Cinemas (Regulation) Rules (1971), 
R. 98 (2) — Validity — Validity with 
reference to Art. 19 (1) (g) upheld 
in (Laxmi Touring Talkies v. State of 
Karnataka) AIR 1975 Kant 37 — 
Held though the matter was pending 
in writ appeal before Division Berch 
the decision was binding on single 
Judge. (Para 6) 

(B) Constitution of India, Art. 14 — 
Karnataka Cinemas (Regulation) Rules 
(1971), R. 96 (5) — Validity. 

Classification of cinemas into three 
categcries, namely Permanent Cinemas, 
Semi-permanent Cinemas and touring 
cinemas is reasonable R. 96 (5) which 
insists on the requirement of No Objec- 
tion Certificate after expiry of one 
year’s licence of a touring cinema is 


not violative of Art. 14 of the Con- 
stitution. (Paras 12, 13) 
{C) Constitution of India, Art. 14 — 


Karnataka Cinemas (Regulation) Act (23 
of 1954), S. 19 (2) (c) and Karnataka 


Cinemas (Regulation) Rules (1971), 
R. 107 (1) (a) — Validity. 
The distance between two cinema 


houses and the fixation of number of 
cinemas on the basis of the population 
are =l] designed in public interest and 
are regulatory in character and are not 
meant to discriminate one against the 
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Order accordingly. 


A.L R. 


other. R. 27 (2) has been incorporated 
in the Rules for regulating matters 
under S. 6. Hence S. 19 (2) (c) and 
R. 107 (1) (a) of the Rules are not 
violative of Art. 14 of the Cons-itution. 
(Para 14) 

(D) Constitution of India, Art.19 (1) 
(g), (6) — Karnataka Cinemas (Regula- 
tion) Rules 96 (5), 107 (3) (a) and 
S. 19 (2) of the Act — Validity — Not 
violative of Art. 19 (1) (} — (Kar- 
nataka Cinemas (Regulation) Act (23 of 


1964), S. 19 (2) — Karnataka Cinemas 
(Regulation) Rules (1971), Rr. 96 (5), 
107). (Fara 16) 
Cases Referred : Chronological Paras 
AIR 1975 Kant 37 6, 9 
AIR 1974 SC 1: 1974 Lab IC 1 8, 12 


(1974) W. A. No. 810 of 1974 (Kant) 
(FB) 


AIR 1968 SC 658 8, is 
AIR 1954 SC 556 16 
AIR 1952 SC 115 1952 All LJ 

313 15, 17 
AIR 1952 SC 196 : 1952 Cri LJ 966 16 
AIR 1950 SC 163 15, 17 

I. Krishna Murthy, for B. G. Sri- 


dharan (in W. P. Nos, 7457 to 7469 of 
1976); H. B. Datar, for B. G. Sridharan 
(in W. P. No. 11426 of 1978 and M. 
R. Achar (in W. P. No. 12008 of 1978), 
for Petitioners; S. G. Doddakalegowda, 
lst Addl. Govt. Advocate, for Fespond- 
ents in all the petitions; K. K. Venu- 
gopal for Sriyuths R. U. Gou:ay and 
S.G. Bhat, fod Applicants in I. As. Nos. 
7 and 9 in W. P. No, 11426 of 1978 as 
Intervenors. 


ORDER :— Al these writ petitions 
have been presented by the touring 
cinema owners challenging certzin pro- 
visions of the Karnataka Cinemas (Re- 
gulation) Rules, 1971 (hereinafte> refer- 
red to as ‘the Rules’) on the ground 
that they are violative of Arts. 14 and 
19 (1) (g) of the Constitut.on. As 
common questions of law and facts 
arise for consideration, they are being 
disposed of by this common order. 


2. The provisions of the Rules chal- 
lenged are as follows :— 


(i) sub-rule (2) cf the R. 93 which. 
compels touring cinema owners to stop 
their touring .cinemas at least for a 
period of one month if they intend to 
continue their cinemas on the same 
site, which reads es follows: 


“98. Grant or Refusal of Licence — 
(1) kk kE ke 
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(2) No licence in respect. of a site 
shall be granted or regranted continu- 
ously for a period exceeding one year 
unless one month has lapsed after ‘the 
expiry of said period of one year.” 

(ti) Sub-rule - (5) of the R. 96 which 
compels the touring cinema owners to 
take fresh No Objection Certificate 
(hereinafter referred to as ‘NOC’) after 
the expiry of one year of licence of 
touring cinema on each occasion, reeds 
as follows :— 


“96. Procedure on Application — 
ke 


(5) (i) The licensing authority may, 
on application made toitin this behelf, 
if satisfied, after inspection or stch 
inquiry as it may consider necessary, 
that the site continues to. conform. to 
the provisions of Cls.. (h), (i), (j) and 7k) 
of sub-rule (1) of R.27 and of R. 407 
dispense with the requirements of. sub- 
rule (1), the notice under sub-rule {2) 


and the procedure specified in stb- 
rule (3) for grant of No Objection 
Certificate for the second year in 


respect of a camp site licensed for a 


touring cinema during the  previcus 
year. RO, ; 
Provided that no such exemption 


shall be granted in respect of a camp 
site which had: been licensed for a 
period of two years excluding the break 
period specified in -sub-rule 
R. 98 immediately preceding the date 
of the application. : 


_ (ii) The licensing authority may on 
application made to it for grant of a 
No Objection Certificate to. run a tour- 
ing cinema in any jatra, mela or other 
similar occasion for a period of œe 
week before the commencement of such 
jatra, mela or other similar occasion 
and for one week after the closure 
thereof, if satisfied after inspection or 
such inquiry as it deems fit that the 
site for which the application has been 
made conforms to provisions of Cis. (h), 
(i), G) and (k) of sub-rule (1) of R. 27 
and of R. 107, grant the Certificate =p- 
plied for despensing with the pro« 
cedure specified in this rule for the 
grant of No Objection Certificate.” 


(iii) R. 107 which prohibits the loca« 
tion of a touring cinema within a ds- 
tance of 1.6 kilometres from the loca- 
tion of a permanent cinema and akso 
which ‘prohibits the location of a torr- 
ing cinema in towns ‘and -cities having 
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~ within the distance of 


(2) of. 
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a population of fifteen thousand ‘or 
more and within a distance of 1.6 kilo- 
metres from the limits‘ of such towns 
and . cities, reads as follows :— 

."107. - Restrictions on the grant of 
Touring Cinema’ Licences :— 

(1) No licence for a touring cinema 
shall be granted — . 


(a) of a site situated 
1.6 kilometres 
from apermanent cinema or 800 metres 
from another touring cinema; 

(b)in towns and cities having a popu- 
lation of fifteen thousand or more and 
within a distance of 1.6 kilometres from 
the limits of such towns and cities. 

Explanation:— For the purposes of 
this rule, “distance” shall be reckoned 
along the shortest pathway, lane, 
street, or road connecting the two 
cinemas and generally used by mem- 
bers of the public. 


(2) Subject to sub-rule (1), there shall 
be no other restrictions to grant licen- 
ces for touring cinemas.” 

3. Sriyuths V. Krishna Murthy, 


H. B. Datar and M. R. Achar, learned 
counsel appearing for the petitioners 
and Sri Doddakalegowa, learned Gov- 
ernment’ Advocate appearing .for the 
State and Sriyuths K. K. Venugopal, 
R. U. Goulay and S. G. Bhat, learned 
counsel appearing for the interveners- 
— Permanent cinema owners, address- 
ed ‘argements in support of their res- 
pective contentions. 


4. The. canadian urged for 
petitioners are as follows :— 

(i) R. 96 (5) of the Rules which in- 
sists on the requirement of NOC after 
the expiry of one year’s licence for a 
touring cinema on each occasion for the 
location of: the :touring cinema on the 
same site in respect. of which a NOC 
was granted earlier, is violative of Arti- 
cles 14 and 19 (1) (g) of the Constitu- 
tion. 


(ii) CL (a) of sub-rule (1) of R. 107 of 
the Rules which prohibits the grant of 
a licence to a touring cinema on asite 
located within 1.6 kilometres from the 
location of a permanent cinema theatre 
is violative. of Arts. 14 and 19 (1) (g) of 
the Constitution and, therefore, S. 19 (2) 
of the Act which empowers the : rule 
making authority to frame such a-rule 
is also void -as offending Arts. 14 and 19 
(1) (g) of the--Constitution. - 


in respect 


the 
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(iii) In any event, R.. 96 (5) of the 
Rules which insists on the observance 
of tke procedure prescribed in 
rules (1) to (4) of the said rule for grant 
of NOC for, every third year amounts 
to an unreasonable restriction on the 
fundamental right to carry on business 
granted under -cl. (g) of Art. 19 (1) o 
the Constitution. 2 ` 

(iv) Cl. íb) of sub-rule (1) of R. 107. of 
the Fules which prohibits grant of 
licence to a touring cinema in cities 
and towns having a population of fif- 
teen thousand or more and within a 
distance of 1.6 kilometres from the 
limits of such cities and towns is viola- 
tive of Art. 19 (1) (g) of the Constitu- 
tion. 

(v) R. 98 (2) of the Rules which com- 
pels a touring cinema owner to stop 
cinema for a month every year is viola- 
tive of Art. 19 (1) (g) of the Constitu- 
tion. 

4-A. Before dealing with the conten- 
tions urged for the petitioners, it is 
necessary to set out the salient features 
of the Karnataka Cinemas (Regulation) 
Act, 1964 (hereinafter referred to as ‘the 
Act’) and the Rules. The Act was enact- 
ed by the Legislature for regulating 
exhibition by means of cinematographs 
and licensing places in which cinemato- 
graph films are exhibited in the State 
of Karnataka. S. 4 of the Act provides 


that no person shall give a cinemato- - 


graph exhibition elsewhere than any 
place licenced under the Act. The place 
is defined by S. 2 (4) of the Act as, inter 
alia, houses, buildings, tents, enclosures. 
S. 5 of the Act provides for taking a 
licence for exhibiting a cinematograph 
by a person who intends to do so. S. 6 
of the Act prohibits ‘(sic) the matters 
which should be taken into considera- 
tion for zhe grant’-of licence, which 
reads as follows :— i 


“6. Matters to be 
Licensing Authority— 
' The licensing authority shall, in decid- 
ing whether to. grant or refuse a licence, 
have regard to the following matters, 
name_y :— 

(a) the interest of the public 
rally; . 
(b) the suitability of the place where 
the cinematograph exhibitions are pro- 
posed to- be given; oes l 

(ce) the adequacy of existing places 
for the exhibition of cinematograph 
films in the locality; and. $ 


considered by 


gene- 


sub- : 
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(d) the benefit to any other . particu- 

lar localities to. be afforded. by the 
opening of a new place of cinemato- 
graph exhibition and shall also 
take into consideration any re- 
presentations ` made by persons al- 
ready giving cinematograph exhibitions 
in or near the proposed locality or by 
any local authority or police authority 
within whose jurisdiction the place pro- 
posed to be licensed is situated or by 
any association interested in the giving 
of cinematograph exhibition.” 
Section 7 of the Act empowers the 
licensing authority to limit the number 
of places in any area in respect of 
which licence under the Act may be 
granted. S. 8 provides that the licens- 
ing authority shall not grant licence 
except in accordance with the provi- 
sions of the rules framed under the Act. 
S. 11 of the Act makes it obligatory 
for the person, who intends to use any 
place for the exhibition of cinemato- 
graph films or who, wants to use any 
site for construction of a building there- 
on for exhibition of cinematograph 
films and to instal any machinery in 
any building where cinematogravh films 
are proposed to be exhibited. The next 
and last important provision to which 
I may refer is S. 19 which confers 
rule-making power. While sub-sec. (1) 
authorises the State Government to 
frame rules to.carry out the purposes 
of the Act, sub-cls. (c) and (g) of S. 19 
(2) provide for the making of the rules 
in respect of certain specified matters 
which are relevant for this case and 
read as follows :— 


"19. Powers to make Rules— 


(1) The State Government may, by 
notification, after previous publication, 
make rules to carry out the purposes 
of this Act. 

(2) In particular and without pre- 
judice to the generality of the forego- 
ing power, such rules may provide for— 

žk ** ** ae 

(c) the limitation of the period for 
which licences in respect of any place 
may be granted for touring cinemas, 
and prescribing the distance from a 
permanent cinema beyond which licen- 
ces in respect of any place for touring 
cinemas may be granted; 
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(g) Gü) the procedure to be followed 
by persons in respect of applications 
for permission under S. il; .. 
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(ii) the documents 
submitted, together 
tion, and the fees to be paid on such 
application; 

(ii) The matters to be considered by 
the licensing authority before approv- 
ing the site for the construction of the 
building or the plans for the construc- 
tion or re-construction of building or 
the installation of machinery; 

(iv) the terms, conditions and restric- 
tions subject to which the licensing 
authority may accord approval in res- 
pect of the matters referred to in sub- 
cl. (iii); 

(v) the action to be taken in cases of 
contravention of the terms, conditions 
and restrictions subject to which such 
approval was accorded; 


(vi) the procedure to be followed by 
the licensing authority before granting 
or refusing permission under S. 11 and 


any other matters incidental thereto; 
a +h ** x” 


and plans to be 


5. Now coming to the rules, the 
rules classified cinemas into four cate- 
gories :— 


(1) Permanent cinemas; 

(2) Drive-in-cinemas, 

(3) Semi-permanent cinemas; and 

(4) Touring cinemas. 
The permanent cinemas are required 
to be located in permanent buildings 
in accordance with the conditions and 
specifications contained in the rules to 
which I shall refer as and when neces- 
sary. The semi-permanent cinemas are 
required to be located in some perman- 
ent structures in accordance with the 
requirements and specifications set out 
in the rules. The touring cinemas as 
contemplated by the rules are those 
which are located in any building which 
includes a booth, tent or similar 
temporary structure and which can 
be taken from place to place. The 
drive-in-cinemas in all respects are 
similar to permanent cinemas, but the 
only distinction is that these are re- 
quired to be located in an open place, 
so that the visitors may be able to see 
the cinema while sitting in motor cars. 
Having made this classification, the rule 
making authority has prescribed, some 
of the rules as common to all the cine- 
mas and some of the rules as applicable 
to each category of cinema having re- 
gard to its special features, to which 
also I shall make reference as- and 
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when it becomes necessary. But’ the 
important: rules which are specifically 
made applicable only to touring cine- 
mas and the validity of which is chal- 
lenged in these writ -petitions are al- 
ready set out earlier. — 


6. Now I shall proceed to consider 
the contentions urged for the parties. I 
shall first take up for consideration the 
attack made by the petitioners against 
sub-rule (2) of R.98 which compels the 
touring cinema owners to stop their 
cinema shows for at least a period of 
one month after the expiry of one 
year’s licence if they intend to continue 


-the cinema on the same site. The con- 


tention of the petitioners is that this is 
an unreasonable restriction imposed on 
the fundaniental right of the petition- 
ers to do business guaranteed under 
Arts. 19 (1) (g) of the Constitution and 
the same is not a restriction to serve 
any public interest for which alone the 
State is empowered to impose reason- 
able restrictions on the exercise of the 
right to do business under cl. (6) of 
Art. 19. They particularly stressed that 
on account of the prohibition contained 
in sub-rule (2) of R. 98, the touring 
cinema owners are compelled to stop 
their business for a period of one month 
during which period they have no other 
alternative than to bear the establish- 
ment and other expenditure apart from 
losing the income. The learned Govern- 
ment Advocate however submitted that 
the validity of the above rule with re- ' 
ference to the attack that it violates 
Art. 19 (1) (g) of the Constitution has 
been ~upheld by the decision of this 
Court in Sri Laxmi Touring Talkies v. 
State of Karnataka, AIR 1975 Kant 37. 
The learned counsel for the petition- 
ers stated that the above matter is 
pending in writ appeal. Though the 
matter is pending in writ appeal, the 
said judgment is binding on me. There- 
fore, I reject the contention urged for 
the petitioners following the judgment 
in Sri Laxmi Touring Talkies’ case 
without expressing my opinion on the). 
contention urged for the petitioners as 
the matter is under consideration be- 
fore the Division Bench. 


7. I shall now deal with the con- 
tention of the petitioners with refer- 
ence to sub-rule (5) of R. 96 .of the 
Rules. R; 96 of the Rules prescribed the 
procedure for the . grant of NOC for 
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locating a touring cinema on any given 
site. Sub-rule (1) of R. 96 provides that 
on receipt of an application for grant 
of NOC the licensing authority should 
notify the - application in: at least two 
local newspapers and call for objections 
to such an application within 15 days 
from the date of publication. Sub- 
rule (2) of R. 96 also provides for the 
putting up of a board of specific size 
on the site indicating that NOC has 
been asked for in respect of the said 
site. Sub-rule (3) of R. 96 prescribes 
for consultation with the local authori- 
ties Sub-rule (4) provides forthe grant- 
ing or refusing NOC after considering 
the objections received from the mem- 
bers of the public or the local autho- 
rities, as the case may be. Sub-rule (5) 
makes it obligatory for the touring 
cinema owners tosecure NOC for locat- 
ing touring cinemas even in respect of 
the same site after expiry of one year’s 
licence on each occasion. However, in 
respect of the second vear, according to 
this sub-rule, the elaborate procedure 
prescribed under sub-rules (1) to (4) re- 
ferred to above is dispensed with and 
the licensing authority authorised to 
grant NOC after ensuring that the re- 
‘quirements of cls. (h) to (j) or sub- 
rule (1) of R. 27 are ` complied with. 
Cl. (b) of sub-rule (1) of R. 27 which 
prescribes the area in which alone a 
permanent and semi-permanent cine- 
mas are to be located and cls. (h) to 
(j) of that sub-rule, which are applic- 
able to all the three types of cinemas 
at the time of grant of NOC read as 
follows :— 


“27. Conditions for the 
Objection Certificate 

(1) No Objection Certificate shall not 
‘be granted under this Chapter in res- 
pect of any cinema unless: 


grant of No 


(b) (i) the cinema site is situated in 
a predominantly commercial area or in 
the proposed commercial zone in any 
outline Development Plan or Compre- 
hensive Development Plan prepared for 
the area by a competent authority 
under S. 4 (c) of a Karnataka Town 
and Country Planning Act, 1961 or ay 


Local Authority concerned: 
Provided that where an outline or 


comprehensive , Development has not 
‘been prepared, existing predominantly 
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commercial areas shall be taken into 


consideration. 





Gi) in case of rural areas having no 
commercial area, it lies in the outskirts 
a a a 


of such area: 
E a 
EJ ee $e be 


(h) the cinema site is situated: at a 
place where it is not likely to cause 
traffic difficulties. ' 

(i) the cinema site is at a distance of 
not less than :— 

(a) fifty metres from 

(i) any existing petrol bink or place 
licensed for a petrol bunk and other 
places of fire resort; or 

(ii) any place of community worship, 
cremation ground, graveyard or ceme- 
tery in use; or 

(iii) any recognised educational in- 
stitution or any residential institution 
attached to such education institutions; 
or 

(iv) any public 
nursing home; or 

(v) any recogrised orphanage; or 

(vi) any thickly populated 'residen- 
tial area or an area used generally for 
residential purposes as distinguished 
from business purposes; and 


hospital or a private 


Provided that the licensing authority 
may, if the proposal is to’ construct a 
sound proof cinema building, at its dis- 
cretion, in public interest, considering 
the suitability of the place, for reasons 
to be recorded in writing after inspec- 
tion of the proposed site, relax, subject 
to such conditions ' as it may consider 
necessary to impose in each case, all 
or any of the conditions specified in 
items (i) to (vi). =* 

Provided further that considering the 
facts and circumstances of each, case 
different conditions may be imposed in 
different cases. 


(b) one hundred metres from any 
protected monument, defence installa- 
tions, national parks, museums, and 


buildings in which main telephone or 
telegraph or wireless or telecommuni- 
cation installations are located; 

(j) the cinema site is in an elevated 
place or is free from dampness having 
proper . drainage arrangements; and 

(k) the cinema site is having space 
for shelter cycle stand for a minimum 
of fifty cycles.” 

From the provisions of 
rules, it may be seen 


the aforesaid 
that the condi- 
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tions imposed in the aforesaid rule im 
public interest. The learned counsel 


for the petitioner also fairly conceded 
that the conditions imposed in ‘the 
aforesaid rule are in public 
and, therefore, it can be insisted upon. 
| 8. But the objection raised in their 
1st contention: is. that having once cer- 
tified that a given site conforms to 
R. 27 (1) (h) to (j) and after granting 
NOC there is absolutely no justification 
for insisting on the securing of NOC 
after expiry: of one year. The learned 
counsel] for’ the’ petitioners. argued that 
while Art. 14 admits of the State mak- 
ing reasonable . classification for pur- 
poses of legislation having’ due regard: 
to the object sought to be achieved, it 
prohibits dissimilar treatment to simi- 
larly situated persons. Therefore, they 
submitted that in order that a legisla- 
tive provision should not violate 
injunction against -the State incorpora- 
ted in Art. 14, the classification must 
be a reasonable and not artificial. In 
support of this submission they relied 
on the decision: of the Supreme Court 
in State of Jammu & Kashmir v. Tri- 
loki Nath Khosa, AIR.1974 SC 1. The 
relevant portion reads as follows (a= p., 
11) :— 

“37. Classification, however, is fraught 
with the danger that it may produce 
artificial inequalities and therefore, the 
right to classify is hedged in with sali- 
ent restraints; or else, the guarantee of 
equality will be: submerged. in . class 
legislation masquerading as laws meant 
to govern well marked classes charac- 
terized by different and ‘distinct attain- 
ments. Classification, therefore, must be 
truly founded on substantial differen- 
ces which distinguish persons grouped 
together from those left out of. the 
group and such differential attributes 
must bear a just and rational relation 
to the object sought to be achieved.” 


They also relied on the. decision of the 
Supreme Court in Income-tax Officer. 
v. Lawrence Singh, AIR 1968 SC 658. 
On the basis. of the above: decisions it 
was submitted that in the matter of 
grant of NOC permanent and semi-per- 
manent. cinemas and touring cinemas 
are all similarly situated and, therefore, 
R. 96 (5) which insists on obtaining of 
NOC after every year of licence, is 
clearly discriminatory as: under R. 111IR 
NOC issued to’ {a` semi-permanent 
cinema holds - good for- 10- years,,. and 


interest: 


the - 
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under R. 36: NOC issued: to a perman- 
ent cinema holds good for: ever . and, 
therefore, the rule is liable to be struck. 
down: as violative . of Art. 14 of the 
Constitution. aa . 
9.. Let me now examine as to whe- 
ther the classification of cinemas into 
three. categories has any rational basis. 
In: this behalf, in the first instance, I 


- shall refer to a Full Bench 
decision of this Court in W. A. 
No. 880 of 1974 (Kant) and con- 
nected appeals. > In that case the 


question referred to Full Bench was as 
to whether R. 107 (1) (b) of the Rules 
as it stood then which prohibited the 
granting of a touring cinema licence in 
towns having a population of 25,000 .or 
more was beyond the power conferred 
on the rule-making authority. In that 
case the Full Bench considered the ob- 
ject and purpose of the rules and up- 
held the classification as falling within 
the object and purposes of the Act. The 
relevant portion of the said order reads 
as follows :— : 


: 10. It now remains to - consider -the 
broad. scheme of the Rules. The Govern- 
ment has classified the cinemas into 
four categories, namely: permanent 
cinemas, drive-in cinemas, semi-per- 
manent. cinemas and. touring cinemas. 
Rr. 25 to 29 in Chap. IV of Part II 
regulate. the grant of “No Objection 
Certificate” and licence . for permanent 
cinemas: Rr. 111-A. to 111-D: in Chap- 
ter XII-A of Part IV-A provide for 
grant of “No Objection Certificate” and 
licence. drive-in-cinemas; Chapter XII 
of Part. IV provides for grant of licence 
to touring cinemas; and Chap. XII-B of 
Part IV-B. provides for grant of licence 
to semi-permanent cinemas. A perusal 
ef these rules. indicate that they are 
not:-uniform. in nature and scope, and 
indeed they cannot be as they are in- 
tended to apply to different cinemas. 
The grant of licence to a touring 
cinema in towns: and cities having a 
population: of. 25,000 and more is pro- 
hibited by the impugned rule. Like- 
wise, the grant of NOC for location of 
semi-permanent cinema im towns and 
cities. the population of which is 50,000 
or above, is- prohibited by R.111-G of 
the Rules. No such restriction,, how- 
ever, has been imposed for location of 
any permanent cinema or drive-in- 
cinema: This is quite understandable: 
The: people: are not.. prevented: from: con- 
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structing permanent cinema or. drive- 
in-cinema in any place. But who will. 
go to small towns or tiny hamlets to 
invest lakhs and lakhs of rupees in the 


construction of permanent cinemas? It. 


is of common knowledge that a con- 
struction of permanent cinema re- 
quires a substantial capital and certain- 
ly demands a corresponding return. 
Such cinemas quite naturally — are 
clustered in cities or in urban areas. 
To deny them licence in cities and ask 
to go to villages where there is hardly 
any scope for such large investment 
may be prima facie unreasonable. 


11. How then to serve the rural 
areas by cinematograph exhibitions? 
This question may be approached 


against the background of the general 
description of the State of Karnataka, 
which has been neatly given in the 
‘Document of Internatitonal Bank for 
Reconstruction and Development, In- 
ternational Development Association’, 
published on 7th March, 1973. From 
the statistics given therein at page 3, 
it is clear that the State has an area 
of about 1,92,000 kilometres; it has a 
coastline of about 300 kilometres; popu- 


lation is about 29.3 million (provi- 
sional figures of 1971 population 
census’. That represents some 5.5 per- 


cent of the total population of India. 
About 76 per cent of the population 
live in rural areas, that is, in 29,500 
villages. The remaining 24 per cent 
live in the State’s 245 towns and about 
one-half (12%) remain in the 11 prin- 
cipal centres of over 1,00,000 people. 
Some 6.7 millian persons are engaged 
in agriculture, representing 65 per cent 
of the total working population. For 
administrative purposes, the State is 
divided into four divisions — 19 dis- 
tricts and 175 taluks (Administrative 
Units). The economy of the State is 
fairly diversified with agriculture con- 
tributing some 61 per cent to GNP. 


12. The above statistics reveal that 
about 76 per cent of the population live 
in rural areas, and 65 per cent of the 
total working population are engaged in 
agriculture. Today cinematograph ex- 
hibitions constitute mass-media whose 
importance and significance is not in- 
considerable, and properly utilised can 
be a powerful instrument in the dis- 
semination of information and can be 
instrument of social reconstruction. 
Conceptionally, cinema is not a mere 
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source of entertainment. Motion pictures 
can be a means of educational value. 
Indeed films of the films division of 
Government are intended to be educa- 
tive and informative in the social, 
cultural, economic and political fields. 
In order to serve thə interest of the 
public generally and to benefit by and 
large every sector of the people — as 
enjoined by S. 6 of the Act — the rule 
making authority appeals to have classi- 
fied the cinemas into the said four 
categories of which the touring cinema 
constitutes one. It is evidently intend- 
ed that the large mass of rural popu- 
lace should also have access to and the 
benefit of this source of information 
and recreation. In the very nature of 
the description of ‘touring. cinema’, it 
is primarily meant for touring or mov- 
ing from place to place. To make it 
conveniently mobile R. 89 defines 
“building” and “touring Cinema” as 
follows :— 

“R. 89. 

(1) ‘Building’ includes 
tent or similar structure; 


any booth, 


(2) ‘Touring cinema’ means, — 

(i) an outfit comprising the cinema 
apparatus and plant and the accessories 
taken from place to place in the State 
of Karnataka for giving cinema ex- 
hibitions; or 

(ii) an outfit comprising cinema ap- 
paratus and plant taken from p-ace to 
place in the State of Karnataka for 
conducting shows in any local theatre 
or hall.” 


The description of the “building” and 
the definition of “touring cinema” clear- 
ly indicate that a prcprietor of a tour- 
ing cinema is not required to make 
heavy investment. He could exhibit 
cinematographs in a tent or like struc- 
ture. He could conveniently shift the 
structure and the cutfit from one 
place to another, if he cannot attract 
people at a given place. 

13. Such being the facilities for 
touring cinemas, can it be said that a 
rule limiting its operation only in 
towns or cities having less than 25,000 
people is invalid or ultra vires of the 
Act. ‘We do not think so. The Act 
does not provide for the classification 
and establishment of permanent cinema, 
drive-in cinema, semi-permanent cinema 
and touring cinema. It is only under: 
the rules framed under the Act, that 
these four categories have been provid- 
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ed for. The >- classificaion of cinemas 
into the said four categories is not in- 


consistent with the purposes of the 
Act. No doubt,..as observed in Laxmi 
Touring Talkies’ case, (1975) 1 
Kant LJ 419 : (AIR 1975 Kant 37) the 


Act is intended to regulate and nof to 
prohibit or discourage any one of the 
said cinemas. But asking touring 
cinemas to confine their cinematograph 
exhibitions in towns or cities having 
less than 25,000 population does not 
amount to prohibiting or discouraging 
the said cinemas. The rule in ques-ion 
does not prohibit touring cinemas from 
exhibiting cinematograph, but cnly 
carves out places or localities for ex- 
hibitions perhaps having regard to the 
element of mobility and the smallmess 
of investments involved. The rule is 
evidently to carry out the purposes of 
the Act, viz, to serve the interes: of 
the public generally and to extend the 
benefit of cinematographs to places 
having less than 25,000 population.’ 

Tt is no doubt true that in the said 
judgment, the validity of the rule was 
not challenged. However, the tasis 
for classificattion of cinemas into three 
categories was upheld as falling within 
the object and purpose of the Act. 
The said reasoning equally applies to 
find out as to whether the classificazion 
between three kinds of cinemas made in 
the rules is a reasonable one. In addi- 
tion to the reasons given in the afore- 
said judgment, I find that there ar2 a 
few more basis to hold that the clessi- 
fication is reasonable. In this bekalf, 
I shall only refer to a few impor-ant 
provisions in the rules applicable to the 
three types of cinemas which are nezes- 
sary to find out whether the classif.ca- 
tion made by the rule-making autho- 


rity is good. 

(i) Re: Permanent cinemas: 

R. 27 (1) (a) to (g) applies to per- 
manent cinemas and not for touring 
cinemas. Cl. (a) of sub-rule (1) ofthe 
said rule provides that if the total 


number of seats in the proposed cinema 
building is more than six hundred 
seats, the area of the site must be 1,350 
square metres with one side of not ess 
than 23 mtrs. abutting the road anc if 
the total number of seats in the pro- 
posed cinema is six hundred or lass, 
the area should be at least 1,000 square 
metre with one side of not less than 
23. metres abutting the road. Accord- 
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ing to Cl. (b) the site for a permanent 
cinema- must be located in a predomi- 
nantly ‘commercial area or in the pro- 
posed commercial zone in any outtine 
Development Plan or Comprehensive 
Development Plan prepared for the 
area by a competent authority under 
the Karnataka Town and Country Plan- 
ning Act, 1961 or the Local Authori- 
ties concerned and in the case of rural 
areas where there is no commercial 
area, the site should lie in the outskirts 
of such area. According to Cl. (d), the 
cinema building must have a front set 


back as prescribed in the Karnataka 
Highway Rules, 1968, when it 
les outside the limits of any 
local authority. Clause (e) pro- 
vides that cinema sites must have 
suitable means of entrance and exit 


for the public and should have suffi- 
cient parking space for cars as pre- 
scribed in the said rule. According to 
Cl. (g), the clear distance between the 
cinema building and inner limits of the 
compound wall and beween cinema 
building and all other buildings in same 
compound shall not be less than eight 
metres at the entrance side and four 
and half metres at the other side. 
According to R. 44, the cinema build- 
ing is required to be enclosed with pro- 
per external or party walls of brick, 
stone, concrete and R. C. C. in accord- 
ance with the thickness prescribed in 
the said rule. R. 45 prescribes’ the 
specfication about the building material. 
R. 46 prescribes specification about the 
construction of auditorium. R. 48 pre- 
scribes the standard for projection 
room. R. 49 prescribes the condition 
regarding sitting accommodation. R. 50 
prescribes the size of the passage, 
corridors etc, for permanent cinema 
building. R. 51 prescribes the condi- 
tion regarding doors. R. 52 prescribes 
the conditions regarding size and 
number of windows and ventilators. 
R. 54 prescribes that every cinema 
should þe provided with sufficient 
number of water closets and urinals 
within the main building for men and 
women separately. R. 74 provides that 
every permanent cinema situated in a 
place provided with telephone services 
should have a telephone and R. 75 pre- 
scribes the maintaining of fire fighting 
apparatus. R. 77 prescribes rules re- 
gulating the maintenance of cleanliness 


in permanent cinemas. 
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Gi) Re: Semi-permanent cinemas: 

By virtue of R. 111-E, the semi-per- 
manent cinema building is a non-luxury 
cinema building constructed for perma- 
nent use. Items (b), (c), (d) and (e) 
of sub-rule (1) of R. 28, which are ap- 
plicable to permanent cinemas are made 
applicable to semi-permanent cinemas. 
According to rule 111-G NOC 
for tke location of semi-permanent 
cinemas cannot be granted in towns and 
cities the population of which is 50,000 
or more or in places where the total 
number of existing permanent cinemas 
and semi-permanent cinemas exceed 
the number of permanent cinemas pre- 
scribed under sub-rule (2) of R. 27. Ac- 
cording to R. 111-S, the front portion 
of the semi-permanent cinema premises 
shall be masonry construction of suffi- 
cient height and the remaining portion 
may be barbed wire fencing or any 
other locally available suitable material 
so as to prevent outside public from 
causing any inconvenience to the per- 
sons within the premises. R. 111-T 
prescr:-bes the nature of the building 
material that should be used for the 
construction of a semi-permanent 
cinema building. According to the said 
rule, a semi-permanent cinema build- 
ing as far as possible should be con- 
structed with building materials local- 
ly available such as stone, brick, lime, 
mud, A. C. sheets. It also prescribes 
that the doors and windows may be of 
A. C. sheet panels or wooden and that 
external walls may be of either brick 
in lime or mud and the height of 
eaves shall be not less than 2.6 metres 
or with dwarf walls below and canvas 
or thatti covering below the roof. 
R. 111-K of the Rules prescribes the. 
size of the site and the distance from 
the public road. The said rule reads as 
follows :— 


“111-K. Conditions regarding the 
site for the grant of No Objection 
Certificate. — 


No Objection Certificate shall not be 
granted under this Chapter unless — 

(a) the cinema site is of a minimum 
area of — 

G) if the total number of seats in 
the proposed cinema building is more 
than 600, 1350 sq-m. with one side of 
not less than 20 metres abutting the 


road; 
(ii) if the total number of seats in 
the proposed cinema building is be- 
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tween 450 and 600, 1000 sq-m. with one 
side of not less than 18 metres abutt- 
ing the road and 


(iii) if the total number of seats is 
less than 450, not less than 800 sq. m. 
with one side of not less than 15 me- 
tres abutting the road; 

(b) the clear distance between the 
cinema building and the inner limits of 
the compound wall is not less than 10 
metres at the entrance side and 5 me- 
tres at the other sides. 


(c) the cinema site is located in com- 
mercial area or in the outskirts of 


the town or village. According to. 
Rule .111-R a licence for runn- 
ing a semi-permanent cinema theatre 
may be granted for two years 


at a time and the period of grant and 
regrant is limited to a period of six 
years, at the end of which the building 
is required to be inspected in detail by 
the Executive Engineer as also the 
Electrical Inspector or Deputy Electri- 
cal Inspector to Government, who has 
to furnish a certificate as to the sound- 
ness of the building for being licensed 
for a period beyond six years, but the 
maximum period of licence that could 
be granted is fixed at ten years. The 
owner is however given the opportu- 
nity to convert the building into a per- 
manent theatre, in which case a licence 
under R. 36 could be granted if the 
required conditions are satisfied. 

(iii) Re: Touring cinemas: 

As against the elaborate conditions as 
regards the size and the nature of con- 
struction and other conditions prescrib- 
ed for permanent and semi-permanent 
cinemas, as far as touring cinemas are 
concerned no such elaborate conditions 
are prescribed. R. 89 of the Rules which 
is found in the Chapter relating to the 
touring cinemas reads as follows: 

“89. Definitions:— In this Chapter — 

(1) ‘building’ includes any book, tent 
or similar structure; . 


(2) ‘touring cinema’ means— 

(i) an outfit comprising the cinema 
apparatus and plant and the accessories 
taken from place to place in the State 
of Karnataka for giving cinema exhibi- 
tions; or 

(ii) an outfit comprising cinema ap- 
paratus and plant taken from place to 
place in the State of Karnataka for 
conducting shows in any local theatre 
or ha 
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R..91 which prescribes conditions re- 
garding building reads as follows :— 
“91. Conditions Regarding Building :— 
(1) The building shall be provided 
on all its sides with an open space 
which in no part thereof shall be less 
than ten metres in width. i 
(2) The building shall have a road 
frontage on the public 
upon which the 
abuts. : 
(3) There shall be suitable means of 
entrance and exit for the public in such 
frontage: 


(4) The eaves of the building shall 
have a height of not less than two and 
half metres.” 

Rule 93 provides that a licence shall 
not be granted if the building is con- 
structed in whole or in part of a mate- 
rial which, in the opinion of the licens- 
ing authority, is so inflammable as to 
be a source of danger to public or is 
dangerous otherwise to any other near- 
by building. But according to R. 94, 
every building constructed of inflam- 
mable materials, there shall be on each 
side, an aperture of at least two metres 
high and five and half metres wide 
which may be closed by thatties fixed 
on split bamboo frame and fastened by 
twine on the inside. According to R.98 
(2) no licence may be granted to a 
touring cinema continuously for a 
period excéeding one year unless there 
is a break of one month for running a 
touring cinema on the same site. Ac- 
cording to R. 99 the duration of licence 
of a touring cinema is one year. R. 103 
of the Rules which provides for the 
accommodation and Rule 108 which re- 
gulates the niher. of seats read as 
follows :— ; 


site of such building 


"103. Accommodation in Auditorium:— 
The number of persons that may be 
accommodated in the auditorium shall 
be the number arrived. at by calculat- 
ing at the rate of twenty five persons 
per ten square - metres of-floor area, 
after making the exclusions: referred to 

in rule 108. 
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108. Seats:—- No - building. shall ac- 
commodate more than. twenty persons 
per ten square metres of space avail- 
able for sitting or standing. Allowance 
shall be made in respect of the area 
occupied: by the entrances, .gang-ways 
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and stages before calculating the area 
available, .provided the licensing autho- 
rity may, at any time and from time 
to time, vary the number of persons 
to be admitted to the premises or any 
part thereof.” 
Rule 109 prescribes that the eaves of 
the building for a touring cinema should 
at least be two and a half metres height. 
10. The above provisions clearly in- 
dicate that having regard to the nature 
of construction, facilities to be provid- 
ed, the investment involved, in addition 
to the reason furnished in the judgment 
of the Full Bench that the classification 
made by the rule-making authority is rea- 
sonable one. In this behalf it should be 
pointed out that the Legislature in 
enacting S. 19 (2) (c) of the Act autho- 
rising the prescription of distance for 
the location of a touring cinema from 
a permanent cinema and other provi- 
sions of the Act which empowers the 


rele-making authority to frame rules 
has taken into account the situa- 
tion which existed on the date of 


the commencement of the Act, namely, 
that cinematograph exhibitions were 
being conducted in permanent cinema 
buildings,’ temporary structures or tents 
or booths, which could be installed and 
dismantled ‘easily, by cinematograph 
exhibitors having due regard to their 
capacity to invest and the expected re- 
turn of profits on their investment 
having regard to the population of the 
locality in -which they were located. It 
should also be pointed out that there is 
always a presumption: ‘in favour of the 
classification made by the legislature 
and the burden is heavy on the part 
of the persons challenging the classifi- 
cation to establish that the classifica- 
tion ` is unreasonable. ` i 


Wh It-is having due regard to the, 
aforesaid factors that the rule making 
authority has prescribed that in respect 
of a permanent cinema NOC., once 
granted is final. It is obvious that a 
NOC granted for'a permanent cinema 
cannot be of a temporary duration. Be- 
cause having regard to the conditions 
prescribed in, the ‘rules, a permanent 
cinema owner has to invest. huge sums 
of money for the construction of a per- 
manent cinema building running to 
several lakhs of rupees and he cannot 
be expected to stop his business and 
dismantle the building after the expiry 
of. the fixed period of licence. Accord- 
i 
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ing to R. 28 of the rules,. after NOC is 
granted for construction of a perman- 
ent cinema building, the concerned 
party is required to commence construc- 
tion of the building within 12 months 
from the date on which NOC is grant- 
ed, however, making provision for ex- 
tending the period of another six 
months. After the construction of the 
building, provision has been made for 
the grant of licence under R. 36 and 
the duration of the licence for exhibit- 
ing cinematograph films in permanent 
cinema buildings is fixed at three years 
by R. 37. The provisions of R. 27 (h) 
to (k) referred to earlier are also made 
applicable to a permanent cinema at 
the time of grant of NOC. Rule 85 of 
the rules provides for the regrant of 
the licence after the expiry of the 
initial period of licence for a perman- 
ent cinema. Compliance to every re- 
quirement under the Rules except NOC 
is insisted at the time of regrant. Thus 
it may be seen, the NOC issued for the 
construction of a cinema building is 
somewhat similar to the licence given 
by a local authority for the construc- 
tion of a building. When a licence is 
given for the construction of a building 
by the local authority some period is 
always fixed for the construction of 
the building. That only means that the 
building must.be constructed within 
the said period and not that building 
can remain for the said period. Simi- 
larly in the nature of things, the NOC 
granted for a permanent cinema build- 
ing after ensuring compliance of all the 
requirements of the rules’ entitles the 
_ party concerned to put up a permanent 
cinema building in accordance with the 
specifications prescribed in the Rules. 
Thereafter, he is only required to com- 
ply with the other requirements if for 
any reason the building fall short of 
any such requirement on each occasion 
when he applies for regrant. Similarly 
the conditions imposed for semi-per- 
‘manent cinemas are somewhat similar 
to the conditions prescribed for per- 
manent cinema though they are less 
rigorous. The most important aspect 
that distinguishes a permanent cinema 
and a semi-permanent cinema from a 
touring cinema is that sub-cl. (b) of 
sub-rule (1) of R. 27 is made applicable 
for the location of a permanent and 
semi-permanent 


made applicable to a touring cinema. 


cinemas which is not 
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According to the said clause the cinema 
site is required to be located in a ‘pre- 


-dominantly commercial area or in the 


proposed commercial area or in the pro- 
posed commercial zone in any outline 
Development Plan or Comprehensive 
Developmerit Plan prepared for the 
area by the competent authority under 
the Karnataka Town and Country Plan- 
ning Act, 1961, or by the local autho- 
rity concerned. Even in areas where no 
such plan has been prepared, they are 
required to be located in the existing 
predominantly commercial areas and in 
the case of rural areas where there are 
commercial areas, then it is required to 
be located in the outskirts of such area. 
As far as the touring cinema is concern- 
ed, this rule is not made applicable and 
consequently it is permitted to be loca- 
tedin any vacant buildings or place avail- 
able in towns or villages where a person 
intends to establish a touring cinema. 
Therefore in the nature of things, it is 
impossible to grant a permanent NOC 
for running a touring cinema on any 
given site. For instance, a NOC can be 
granted to a touring cinema on a given 
site even if there is a proposal for the 
construction of a school building near- 
by, so that after the school building 
actually comes up, it would be open 
for the authority to refuse the grant of 
NOC. If the contention of the -peti- 
tioners is accepted and a. permanent 
NOC is granted to a touring cinema, it 
would defeat the purposes of R. 27 (1) 
(h) to (k) of the Rules. It is exactly 
for the reason that the restriction re- 
garding the location of the site incor- 
porated in R. 27 (1) (h) of the Rules is 
not made applicable to a touring 
cinema, the rule making authority has 
made it obligatory for the touring 
cinema owner to take NOC after every 
years of licence so as to ensure periodi- 
cal check up as to whether the site 
continues to conform to the require- 
ments of cls. (j) to (k) of R. 27 (1). 


12. In the light of the above dis- 
cussion, I am of the opinion that the 
classification of cinemas into. three 
categories, namely, Permanent cinemas, 
semi-permanent cinemas and touring 
cinemas is reasonable. The decision of 
the Supreme Court in Triloki Nath’s 
case (AIR 1974 SC 1) on which the 
petitioners rely, does not in any way 
advance the case of the petitioners. The 
principle ‘laid down. in that ‘case is in 
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order that the classification should. be 
beyond reproach on the ground that it 
is violative.of Art.. 14, it -must be a 
reasonable one. In the same case having 
laid down the aforesaid - principle, the 
Supreme Court upheld the classifica- 
tion of Engineers on the basis of qudi- 
fication, namely, degree and diploma 
into two categories. Similarly, the deci- 
sion of the Supreme Court in Income- 
tax Officer, Assam’s case (AIR 1968 5C 
658) is also not helpful because whe- 
ther the classification made by fhe 
State is reasonable or not must depend 
on facts of each case. In the said case, 
the Supreme Court pointed out that or 
the purposes of levy of income-tax the 
income of the Government servants 
cannot stand on a footing different 
from that of the employees in statutcry 
corporation or in well-recognised firms. 
On this ground, the exemption given 
on the basis of their social status or 
economic resources as Government sər- 
vants, was said to be not different from 
that of another holding a similar pcsi- 
tion in a corporation or that of a suc- 
cessful medical practitioner, lawyer ezc., 
The Supreme Court pointed out that 
for the purpose of valid classificacion 
what is required is not some imaginery 
difference but a reasonable and sub- 
stantial distinction having regard to the 
purpose of the law. 


13. In the present case, having regard 
to the object and purpose of che 
Act which is to regulate exhibition of 
cinematograph films, it. cannot be said 
that permanent cinemas, semi-pern.an- 
ent cinemas and touring cinemas are 
in the same position. The classifica- 
tion as already pointed out is based 
on relevant ` consideration and has 
nexus to the objects sought to 
be achieved which are clearly set 
out in Section 6 of the Act, namely, 
the suitability of the place where cine- 
matograph exhibitions are proposed to 
Ibe given, the adequacy of existing 
buildings for exhibition of cinema-o- 
graph films and the benefit to any 
particular locality or localities to be 
afforded by the opening of new places 
for cinematograph exhibition. I there- 
fore find it difficult to uphold the ccn- 


tention of the petitioners that the im-. 


pugned rules which insist on the ze- 
quirement of NOC after every year’s 


of licence of a touring cinema is viola-. 


hive of. Art. 14 of thè Constitution. 


.- authority given to the 
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14. Learned. counsel - for. the peti- 
tioners next contended that R. 107 (i) 
(a) of the Rules which provides that 
no licence for touring cinema shall be 
granted .in respect of the site situated 
at 16 kilometres from a permanent 
cinema is clearly discriminatory. They 
argued that the above rule is meant to 
favour permanent cinemas and discri- 
minate against touring cinemas. I do 
not find any force in the above sub- 
mission. The rule is designed in public 
interest to avoid traffic congestion and 
also to regulate the adequacy of exist- 
ing place for the exhibition of cinema- 
tograph films in the locality, which is 
one of the matters required to be en- 
sured under S. 6 (c) of the Act. In this 
behalf I may also refer to R. 27 (2) of 
the Rules which provides that in places 
having a population of 10,000 or more, 
the number of cinemas permitted shall 
be determined on the basis of one cinema 
for every 20,000 population or a frac- 
tion thereof exceeding 10,000 in the 
case of metropolitan. area in the case 
of other places on the basis of one 
cinema for every 10,000 or a fraction 
thereof exceeding 5,000. Further under 
R. 27 (2) (b) of the Rules, the distance 
between the location of two cinema 
houses in cities having a population of 
5 lakhs and above, is prescribed which 
reads as follows :— 


< "27. (2) (b) Location of cinemas shall 
not be permitted within a distance of 
four hundred metres from each other 
in towns and cities having a population 
of five lakhs and above.” 


The distance between two cinema 
houses and the fixation of number of 
cinemas on the basis of the population 
are all designed in public interest and 
are regulatory in character and are not 
meant to discriminate one against the 
other. For this reason only S. 19 (2) (c) 
of the Act specifically authorises the 
rule making authority to prescribe the 
distance from a permanent cinema be- 
yond which licence in respect of tour- 
ing cinema may be granted. When Iin- 
vited the attention of the learned coun- 
sel for the petitioners to this section 
in the Act and pointed out that R. 107 
(1) (a) which fixes the distance between 
permanent cinema and touring cinema 
having been framed under. the specific 
State Govern- 
ment under S. 19 (2) (c) of the Act, the 
validity of the rule cannot be question- 
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ed, the learned counsel for the peti- 
tioners filed an application for urging 
additional grounds challenging the vali- 
dity of Section 19 (2) (c) of the Act 
itself. It was argued for: the petitioners 
that S. 19 (2) (ce) of the Act is also 
liable to be struck. down for the same 
reason on which the petitioners have 
challenged the validity of R. 107 (1) (a) 
of the Rules. They also further sub- 
mitted that fixation of such distance 
between two permanent cinemas is not 
at all contemplated in the Act _and, 
therefore,S. 19 (2) (c) of the Act should 
be held as discriminatory. against tour- 
ing cinemaowners. As pointed out ear- 
lier S. 6 of the Act provides for mat- 
ters which should be considered for 
granting a cinema licence. According 
to the said section, the suitability of the 
place where the cinematograph exhibi~ 
tions are proposed to be given and the 
adequacy of existing place of exhibi- 
tion of cinematograph films in locality 
are matters which should be the guid- 
ing factors for the grant of a licence 
|for cinematograph exhibitions. The said 
provision confers power on the State 
Government also empower the Govern- 
ment to make a rule fixing the number 
of permanent cinemas to be located in 
any place as also the distance between 
two cinema houses. As already pointed 
out, R. 27 (2) has been incorporated in 
the Rules for regulating these matters. 
Hence, I negative the contention urged 
for the petitioners that S. 19 (2) (c) of 
the Act and R. 107 (1) (a) of the Rules 
are, violative of Article 14 of the Con- 
stitution. 


15. The next limb of the argument 
urged. on behalf of the petitioner in at- 
tacking R- 96 (5) of the Rules ‘which 
insists on.the requirement of ` fresh 
NOC after every year of licence for a 
touring cinema and S. 19 (2) (c) of the 
Act R. 107 (1) (a) which prescribes the 
distance between a permanent cinema 
and a touring cinema, is on the ground 
that these provisions amount to un- 
reasonable restrictions on their funda- 
mental right guaranteed under Arti- 
cle 19 (1) (g) of the Constitution and 
therefore the restrictions. imposed by 
the said rules are beyond the reason- 
able limits permitted by cl. (6) of that 
Article. In support of this submission, 
they relied on the decisions of the Sup- 
reme Court in Rashid Ahmed v. Muni- 
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cipal Board, Kairana, AIR 1950 SC 163 
and Mohammad... Yasin v. Town Area 
Committee, Jalalabad, AIR 1952 SC 115 
on the basis of these decisions the 
learned counsel of the petitioners tried 
to make out that R. 96 (5), S.19 (2) (c) 
of the Act and R. 107 (1) (a) amount 
to infringement of their fundamental 
right to do business guaranteed under 
Art. 19 (1) (g) of the Constitution. The 
learned counsel appearing for the re- 
spondents and intervenors per contra 
contended that the . restrictions under 
R. 96 (5) and S. 19 (2) (c) of the Act 
and R. 107 (1) of the Rules are regula- 
tory in character and, therefore, there 
is no substance in the contention urged 
for the petitioners. 


16. The question that the State can- 
not infringe the fundamental right of 
the citizens guaranteed under Art. 19 
(1) (g) of the Constitution is well settl- 
ed by the decisions of the Supreme 
Court. But the question for considera~ 
tion in these cases is whether the right 
has been infringed? Before proceeding 
to find out the answer to the question 
it should be pointed. out that cl. (g) of 
Art. 19 (1) confers fundamental right 
to carry on business. But clause (6) of 
this Article empowers the State to im- 
pose reasonable restrictions in the in- 
terest of general public. Therefore, it 
is clear that the right of the individual 
guaranteed under Art.. 19 (1) (g) is not 
an absolute right, but it must yield to 
reasonable extent when restrictions are 
imposed by the State in public interest. 
The Supreme Court has laid down the 
criteria that should be adopted by the 
courts to find out as to whether the 
restrictions imposed in a given case are 
reasonable or not in number of cases. 
It is sufficient to refer to the case of 
State of Madras v. V. G. Row, AIR 
1952 SC 196 the relevant portion of 
which reads as follows (at p. -200) :— 
"aes It is important in this context 
to bear in mind that the test of rea- 
sonableness, wherever prescribed, should 
be applied to each. individual statute 
impugned, and no abstract standard, or 
general pattern of reasonableness can _ 
be laid down as applicable to all cases, 
The nature of the right alleged to have 
been infringed, the underlying purpose 
of the. restrictions imposed, the extent 
and urgency of the evil sought to be 
remedied thereby, the disproportion of 
the imposition, the prevailing conditions 
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at the time, should all enter ‘into the 
judicial verdict. In evaluating -such 


elusive factors.and forming ‘their cwn 
conception of what is reasonable, in all 
the circumstances.of a given case, it is 
„inevitable that, the social philosophy 
and the scale of. values. of ‘the Judges 
participating in the -decision should play 
an important part, and. the limit to 
their interference with the legislative 
judgment in such cases can only be 
dictated by their sense of responsibi_ity 
and self-restraint and sobering reflec- 
tion that the Constitution “is meant not 
only for people of their way of think- 
ing but for all, and that the majority 
of the elected representatives of the 
people have in authorising the imposi- 
tion of the restrictions, considered them 
to be reasonable.” 


The specific . reference to the provi- 
sion which regulate the right guaran- 
teed under clause (g) of Art. 19 (1), the 
Supreme Court in the case of P. V. 
Sivarajan v. Union of India, AIR 1359 
SC 556 at p. 559 stated as follows:— 


“Control and regulation of any trede, 
though reasonable within the meaning 
of Art. 19, sub-Art. (6), may in scme 
cases lead to hardship to.some persons 
carrying on the said trade or busiress 
if they are unable.to satisfy the re- 
quirements of the regulatory rules or 
provisions, validly introduced; but once 
it is ‘conceded that regulation of the 
trade and its control are justified in 
the public interest, it would not be 
open to a person who fails to satisfy 
the rules or regulations to invoke his 


fundamental right under Art. 19 (1) (g). 


and challenge the validity. of the re- 
gulation or rule in question. In our 
opinion, therefore, the challenge to the 
validity of the rules on the ground of 
Art. 19 must fail.” 


Let me apply the above principles to 
find out whether the impugned prcvi- 
sions are violative of Art. 19 (1) (g) of 
the Constitution. The right which the 
petitioners claim in this case is a rizht 
to do the business of .cinematograph 
exhibition. In the nature of things, the 
exercise of the said right involves the 
construction of a suitable building or 
tent for the purpose of cinematograph 
exhibition. Such a place constructed 
for cinematograph exhibition naturally 
becomes a place of public entertzin- 
ment where..large number of pecple 
gather. Therefore, the public interest 
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demands that ‘sufficient provisions 
should be made for their safety seating 
accommodation, ` sanitation, protection 
against fire accident and against traffic 
hazards, every one of which is undoub- 
tedly. in public interest: The location of 
acinema house must also be such which 
should not have the effect of disturb- 
ing peace, which is essential in a re- 
sidential locality, in front of a hospital, 
or.a place of worship’ or an educational 
institution or a cemetery. It is having 
regard to these factors that rule 27 has 
been framed by the rule making autho- 
rity. As pointed out earlier, the learn- 
ed counsel for the petitioners also 
agreed that the restrictions imposed on 
the location of a cinema site, particu-| 
larly in cls. (h) to (k) of R. 27 (1) of 
the Rules are designed in public in- 
terest. Further, as pointed out earlier, 
while R. 27 (1) (b) which is applicable 
to permanent cinema houses and which 
is also. made applicable to semi~per- 
manent cinema houses, by R. 111-F of 
the Rules specifically. provides for the 
location of a cinema house only pre- 
dominantly commercial areas in towns 
and cities ‘covered ky development 
plans under the Karnataka Town and 
Country Planning‘ Act and even in cases 
of towns and cities for which no such 
development plan has been prepared, 
the permanent and semi-permanent 
cinema house can be located only in com- 
mercial areas. Even in the case of rural 
areas, it. is specifically prescribed that 
the licence for a permanent and semi- 
permanent cinema house should ‘be 
granted on a site which is located in 
the outskirts .of such places. As stated 
earlier, as far as touring cinema is 
concerned, R. 27 (1) (b) is not made 
applicable and only R. 27 (1) (h) to (j) 
are made applicable. This is obviously 
for the - reason that if a particular 
vacant place in a given town or village 
is for the present suitable for the loca- 


_ tion of a touring cinema and does not 


attract any of the restrictions set out in 
cls. (h) to (k) of R. 27 (1), the rules 
provide that a touring cinema licente 
may be granted. A site which is suit- 
able in a given year may not be neces- 
sarily suitable for location of a tour- 
ing cinema next year or after a few 
years, As touring cinemas are required to 
be located in towns and cities having 
lesser populations, development activi- 
ties such as construction of- residential 
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houses, hospitals, schools or places of 
worship are bound to come up and as 
and when such development takes 
place, a site which was once suitable 
for locating a touring cinema becomes 
unsuitable having regard to the develop- 
ment that has taken place in the vici- 
nity. In this behalf I may give an 
illustretion. Take for instance, a vacant 
site is available which is suitable for 
location of a touring cinema, but in a 
site adjacent or opposite to it steps 
have already been taken by any pri- 
vate society, local authority or Govern- 
ment for construction of a school or 
hospital and a building for such pur- 
pose'is likely to be completed within 
3-4 years. According to the rules, licence 
for a touring cinema can be granted 
on such a site for the present and 
after such instituttion comes up, the 
further granting of the licence can be 
stopped. If the argument advanced 
for the petitioners is accepted, 
the interest of a touring cinema 
owner has to prevail over the public 
interest, that is exactly opposite of 
iwhat is required to’ be achieved by the 
Statein exercise of its regulatory power 
under cl. (6) of Art. 19 of the Constitu- 
tion. Therefore, a periodical check up 
as to whether the location of a touring 
cinema continues to conform to the re- 
quirements of S. 27 (1) (h) to (k) as also 
R. 107 (1) (a) of the Rules is absolu- 
tely necessary, such a check up is 
possible only if the period of NOC is 
limited. It is for this reason, under the 
scheme of the Rules it is provided that 
the maximum period of licence that 
could be secured by a touring cinema 
owner on the basis of a NOC in res- 
pect of a site is one year and, there- 
fore, he is required to take a fresh 
NOC, the only purpose of which, as is 
discerrible from R. 96 (5) of the Rules 
is to ensure that the site continues to 
conform tc the requirements of R. 27 
(1) (h) to (k) and R. 107 (1) (a) of the 
Rules. Therefore the conditions im- 
posed under R. 96 (5) which insist on 
the securing of a fresh NOC after the 
expiry of every year of licence are 
only for the purpose of ‘ensuring com- 
pliance to R. 107 (1) (a) and R. 27 (1) 
(h) to (k) which are designed in public 
interest. S. 19 (2) (c) of the Act which 
authorises the framing of the R. 107 (1) 
(a) is also designed in public interest. 


All thase provisions are only regulatory 


‘Rashid Ahmed, 


‘restrictions have been imposed on 
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in character, and impose reasonable res- 
trictions on the exercise of the right 
guaranteed to the petitioners under 
Art. 19 (1) (g) of the Constitution. Hav- 
ing regard to the nature of the busi- 
ress which results in public gathering 
ét the place of exhibition of cinemato- 
graphs, all the conditions imposed are 
rot only reasonable, but also have clear 
rexus to the object, namely, public in- 
terest. 


17. The decisions relied on for the 
petitioners are not in any way helpful 
to substantiate the contentions urged 
for the petitioners. In the case of 
(ATR 1950 SC 163) a 
restrtiction on the right to do business 
was imposed without the authority of 
law which had also the effect of creat- 
ing monopoly in favour of an individual 
to the exclusion of the right of others 
to do business. The Supreme Court 
Łeld that such an action taken by the 
local authority clearly violated the right 
guaranteed under Art. 19 (1) (g) of 
the Constitution and was not served by 
Cl. (6) of Art. 19. In the case of 
Mohammad Yasin, (AIR 1952 SC 115) 
the local authority virtually brought 
¿bout the stoppage of wholesale dealers’ 
business and also imposed the licence 
tee without the authority of law. 
Therefore, the Supreme Court held 
that there was a clear violation of 
Cl. (g) of Art. 19 (41) of the Constitu- 
tion. In the present case, as already 
rointed out, the petitioners are permit- 
ted to carry on and are carrying on 
their business, but certain reasonable 
the 
Incation of a touring cinema, which are 
pre-eminently designed in public in- 
terest. Therefore, I am unable to agree 
with the contention urged for the peti- 
fioners that the impugned provisions 
ére violative of Art. 19 (1) (g) of the 
Constitution. 


18. The third contention which con- 
stitutes the strong objection of the peti- 
tioners to sub-rule (5) of R.96 is about 
the insistence of the elaborate proce- 
cure prescribed under sub-rules (1) to 
(4) of R.96 for the grant of NOC for 
every alternate year to locate a tour- 
ing cinema on a given site. Their gri- 
evance is that the insistence of such 
elaborate procedure is bound to re- 
sult in taking of much time and con- 
sequently they will be forced to stop 
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their cinemas until they secure a NOC 
and fresh licence on the basis of such 
NOC. The submission made on bekalf 
of the petitioners, without prejudice to 
their contentions relating to the re- 
quirement of NOC more than ore, 
which I have already dealt with, is that 
the summary procedure prescribed 
under R. 96 (5) for the second yzar 
could also be followed even in respect 
of subsequent years without insisting 
on the following of a detailed proze- 
dure prescribed in sub-cls. (1) to (4) of 
’ R. 96. They argued that so long zhe 
public interest sought to be proteczed 
by cls. (h) to (j) of sub-rule (1) of R 27 
is ensured, whether the same is ensur- 
ed by following the elaborate proze- 
dure as prescribed for the first year or 
by following the summary procedure 
as prescribed for the subsequent year, 
satisfies the interest of the public and, 
therefore, the insistence on the elaborate 
` procedure during every alternate y=2ar 
clearly amounts to an unreasona2zle 
restriction on the right of the petition- 
ers to carry on business and the same 
is not saved by Cl. (6) of Art. 19 as 
such a procedure is not going to ad- 
vance public interest, but would only 
cause loss and hardship to the tourng 
cinema owners. 


The fourth contention urged for ~he 
petitioners is that R. 107 (1) (b) of -he 
Rules which prohibits the location of 
a touring cinema in cities and towns 
having a population of fifteen thousend 
or more and 1.6 kilometres from the 
limits of such cities and towns is patent- 
ly an unreasonable restriction on “he 
right to carry on the business guaran- 
teed under Art. 19 (1) (g) of the Can- 
stitution. In support of the submis- 
Sion, the petitioners have also fied 
a list of about 40 towns in the State 
in which population is fifteen thousand 
or more and in which places there are 
neither permanent cinemas nor semi- 
permanent cinemas, which was not 
controverted by the respondents. On 
this basis, they argued that there was 
absolutely no justification to prohibit 
the location of touring cinemas in cities 
and towns having a population of 
fifteen thousand or more even though 
there are no permanent or semi per- 
manent cinemas. Such a restriction, 
they argued, is not a restriction, but a 
prohibition which is not permitted by 
Cl. (6) of Art. 19 of the Constitution 
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and assuming that it is a restriction it 
is not going to serve the public interest, 
but on the other hand it is going to 
defeat the public interest as the people 
of such places would be deprived .of 
the benefit of cinematograph exhibition 
until a permanent or semi-permanent 
cinema is located. At the time of hear- 
ing of the case, after hearing the con- 
tention urged by the learned counsel 
for the petitioners, I pointed out to the 
learned Government Advocate that 
there is considerable force in the afore- 
said two contentions urged for the 
petitioners. Then the learned Govern- 
ment Advocate requested for adjourn- 
ment of the cases which was granted. 
On the next date of hearing, he sub- 
mitted that the State Government has 
agreed to amend R. 96 (5) and R. 107 
(1) (b) of the Rules suitably bearing in 
mind the contentions urged for the 
petitioners. He also submitted that he 
would be filing a memo in this behalf, 
which he has filed on 15-12-1978, which 
reads as follows: 


“The undersigned submits as follows: 

1. The Government undertakes to 
suitably amend R. 107 (1) (b) so as to 
enable grant of licence for Touring 
Talkies in such places with a population 
of 15,000 and more where there are 
no permanent theatres. Pending this 
amendment, if the District Magistrates 
have already issued licences to Tour- 
ing Talkies, then the provision of the 
present amendment will not be insist- 
ed upon the cancelling such licences. 


2. As regards R. 96 (5), the Govern- 
ment undertakes to amend suitably so 
as to bring it in conformity with the 
Full Bench Judgment of the High 
Court of Karnataka in Writ Petition 
No. 798 of 1975. The Full Bench has 
directed that “if regrant is sought for 
a period of one year from the date of 
original grant, then, the licensing 
authority must examine the question 
whether the site where the Touring 
Cinema has been located satisfy the 
requirement of the Karnataka Cinemas 
(Regulation) Rules, 1971”. In effect 
the Full Bench have emphasized the 
necessity of obtaining a No Objection 
Certificate even for the second year. 
Therefore, R. 96 (5) will be so amended 
as to make compulsory to obtain a 
fresh NOC not only for third year, but 
for the second year also. It is neces- 
sary to publish or notify the request 
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of any applicant who has applied for 
obtaining NOC. .How this request for 
NOC is to be published whether 
through newspapers or any other con- 
venient method —will. be again examin- 
ed by the Government at the time of 
amending R. 96 (6).” 

In view of the statement made in the 
‘memo, it follows the respondents should 
only. be directed not to enforce R. 96 
(5) to that extent and R. 107 (1) (b) 
and it is unnecessary for me to pro- 
nounce on the validity of the aforesaid 
two contentions. 

19. In the light of the above dis- 
cussion, my conclusions: on the four 
contentions urged for the petitioners 
are as follows: `A i 


(i) R. 96 (5) of the Rules which in- 
sists on the requirement of NOC after 
the expiry of one year’s licence for a 
touring cinema on each .occasion for 
the lacation of a touring cinema on the 
same site in respect of which a NOC 
was granted earlier is not violative of 
Arts. 14 and 19 (1) (g) of the Constitu- 
tion. 


~ (ii) Cl (a) of sub-rule (1) of R. 107 
of the: Rules which prohibits the grant 
of a licence for a touring cinema on a 
site located within 1.6 kilometres from 
the location of a permanent cinema is 
also not violative of Arts. 14 and 19 (1) 
(g) of the Constitution. and similarly 
S. 19 (2) (c) of the Act which empowers 
the rule making authority ` to frame 
R. 107 (1) (a) of the Rules is also not 


violative of Arts. 14 and 19 (1) (g) of | 


the Constitution. 

(iii) As regards contention No. 3, 
namely, that R. 96 (5) of the Rules 
which insists on the observance of the 
procedure prescribed in sub-rules (1) to 
(4) of the said rule for the grant of NOC 
for every alternate year amounts to 
an unreasonable restriction on the 
fundamental right to carry on business 
guaranteed under Cl. (1) (a) of Arti- 
cle 19 of the Constitution and Cl (b) 
of sub-rule (1) of R. 107 of the Rules 
which prohibits the grant of a licence 
to a touring cinema in cities and towns 
having a population of 15,000 or more 
and within 1.6 kilometres: from the loca- 
tion of a permanent cinema theatre is 
also violative of Art. 19 (1) (g) of the 
Constztution, it is unnecessary for me 
to decide the question in view of the 
memo filed on behalf of the State 
Government, 


A.I R. 


20. For the reasons aforesaid, I 
make the following. order: i 

(1) Rule made absolute, 

(2) The writ petitions in so far they 
relate to the challenge to R. 96 (5) of 
the Rules to the extent it. insists -on 
the requirement of NOC after expiry 
of every year of licence for locating a 
touring cinema on the same site and 
ey (1) (a) of the Rules are dismis- 
sed. 


(3) In view of the memo filed on 
behalf of the State, the respondents 
are directed not to ẹnforce R. 96 (5) 
of the rules in so far it- prescribes 
elaborate procedure enumerated in sub- 


. Tules (1). to (4) of the said rule to:be fol- 


lowed in respect of grant of NOC for 
touring cinemas for every alternate 
year and R. 107 (1) (by of the Rules 
which prohibits location of a touring 
cinema in cities and towns: having a 
population of 15,000 or more and 1.6 
kilometres from: the outskirts of such’ 
cities and towns. until the aforesaid 
rules are: suitably amended as under- 
taken in’ the’ memo, 
(4) No Costs, : 
+ Order accordingly; 
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` Bhaskar Touring Talkies, Bangalore, 
and others, Petitioners v. State of 
Karnataka and others, Respondents. 


Writ. Petn. No, 11426 of 1978, D/= 


20-12-1978. ° 

Civil P. C. (5 of 1908), O. 1, R. 10 — 
Writ petition by touring cinema owners 
challenging. validity pf R. 107 of Kar- 
nataka Cinemas (Regulation) Rules 1971' 
— Permanent Cinema owners are neither 
necessary nor proper parties to the 
petition.. (Paras 5, 6, 8, 10) _ 


Cases’ Referred: ‘Chronological Paras 


(1978) W. A. No. 566 of 1978 D/- 26-8- 
1978 (Kant) : 8 
AIR 1963 SC 786 4A, 6 
V. Krishna Murthy and B. G. Sri- 
dharan, for Petitioners; Advocate Gene- 
ral, for Respondents, 

ORDER:—In this writ petition, the peti- 
tioner, who is a owner of a touring 
talkies, has challenged’ the validity of 
SO te a ee 


Bw/Ccw/A963/79/DHZ 
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R. 107 of the Karnataka Cinemas (Regu- 
lation) Rules, 1971. This application is fil- 
ed under O. I Rule 10 of the Civil 
P. C. by the three permanent cinema 


owners praying for a direction fhat 
they .be impleaded as respondents to 
the writ. petition. This applicatior is 


resisted by the petitioners. 


2. Sri K. K. Venugopal, learned 
counsel for the applicants submitied 
that Rule 107 (1) (a) of the Rules 


specifically prohibits the location cf a 
touring cinema within a distance of 
1.6 kilometres from the’ location of a 
permanent cinema and Rule 107 (1) (b) 
of the Rules prohibits the location of 
a touring cinema in and within a 4is- 
tance of 1.6 kilometres from the limits 
of town and cities having a popula- 
tion of 15,000 or more and, therefore, 
the applicants being permanent cinema 
owners are necessary parties or in amy 


event proper parties to the writ p=ti- 
tion as the rule is framed for their 
benefit and in any event they are 


proper parties to the writ petition. 


3. The contention urged by Sri 
B. G. Sridharan, learned counsel Zor 
the petitioner is that the applicants are, 
neither necessary nor proper pariies 
and, therefore, the .application is lizble 
to be rejected. 


4. R. 107 of the Rules, ‘the validity 


of which is challenged in this writ 
petition, reads ‘as follows: 
“107. Restrictions on the grant: of 


touring cinema licences.— 


(1) No licence for a touring cinema 
shall be granted:— 

(a) in respect of a site situated 
within a distance .of 1.6 . kilometres 
from a permanent cinema or 300 
metres from another touring cinema 

(b) in towns and cities having a 


population of fifteen thousand or m=zre 
and within a .distance of 1.6 ko- 
metres from the limits of such tovns 
and cities. 

EXPLANATION.— For the purpcses 
of this rule, “distance shall be recken- 


ed along the shortest pathway, laze, 
street or road connecting the ‘two 
cinemas and generally used by mem- 


bers of the public: ; 

(2) Subject to sub-rule (1), there 
shall be no other ‘restrictions to grent 
licences for touring’ cinemas.” Cl. {aJ 
of Rule 107 (1) -provides that no 
licence for a touring cinema shall be 


-an effective order 
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granted in respect of a site located 
within a distance of 1.6 kilometres 
from a permanent cinema and cl. (b) 
provides that no licence for a touring 
cinema shall be granted in towns and 
cities having a population of 15,000 or 
more and within a distance of 1.6 
Kilometres of such towns and cities. 
The case sought to be made out for 
the applicants is that the above rule, 
particularly cl. (a), is framed in favour 


of the permanent cinema owners and, 
therefore, as the validity of the said 
clause is challenged in the writ peti- 


tion, they are necessary parties to the 
writ pétition. I am unable to agree 
with the submission made for the 
applicants that cl. (a) of Rule 107 (1) 
of the. Rules is framed in favour of 
the permanent cinema owners or the 
said rule confers any right on them. 
Rule 107 is framed in public interest 
for regulating matters set out in Sec- 
tion 6 of the Act. According to the 
said section, in granting licence under 
the Act, due regard must be given to 
the interest of. public generally and 
adequacy of existing places of exhibit- 
ing cinematograph films in the loca- 
lity and also , having regard to cl. (c) 
of Section 19 (2) of the Act which 
authorises the rule making authority 
to prescribe the distance from a 
permanent cinema beyond which licence 
for a touring cinema may be granted. 

4A. The question as to who are 
necessary parties ‘and who are pro- 
per parties to a proceeding is clearly 
laid down by the Supreme Court in 
the case of Udit Narain Singh v. Board 
of Revenue (AIR 1963 SC 786 at 
p. 788), which reads as follows: 


“(7)- To .answer the question raised 
it would be convenient at the outset 
to ascertain who are necessary or 


proper parties in a proceeding. The 
law on the subject is well settled: it 
is enough if we state the principle. A 
necessary party is one without whom 
no order can be made effectively; a 
proper party is one in whose absence 
can be made but 
whose presence is necessary for a 
complete and final decision on the 
question involved in the proceeding.” 

Accerding to the above decision, a 
necessary party to a proceeding-is one 
without whom no order can be made 
effectively .and a proper party is one 
in whose absence though an effective 
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order can be made,. his presence is 
necessary for a complete and final 
decision on the question involved in 
the proceeding. 


5. Applying the above test to the 
case, I am of the opinion 
applicants are not necessary 
parties. When the validity of an enact- 
ment made by the legislature or rules 
ade by delegated rule making autho- 
rity are challenged, the only necessary 
party is the State or the authority, 
respectively, who has enacted the law 
or made the rules. Even if the legisla- 
tion or rule is intended for the benefit 
of any particular persons, such persons 
cannot be considered as necessary par- 
ties to a petition challenging the vali- 
dity of law or the rules. A declaration 
to the effect that such law or rule is 
invalié can be given and appropriate 
writ or order restraining the State or 
concerned authority from enforcing 
such provisions of the Act or the Rules 
can b2 granted, in the absence of any 
person belonging to the class or cate- 
gory of persons for whose benefit the 
law was made. Therefore, I reject the 
submission made on behalf of the ap- 
plicants that they are necessary parties 
to this petition. 


6. The next question for considera- 
tion is whether the applicants can be 
considered as proper parties. In order 
to fall within the category of proper 
party, the party must be one, whose 
preser.ce is necessary for complete and 
final decision on the question involved 
in the proceeding. I do -not see how, 
the permanent cinema owners includ- 
ing the present applicants are neces- 
sary for the complete and final deci- 
sion on the question involved in the 
proceeding. 







In order to make the point clear as 
to who.can be considered as a neces- 
sary party and who can be consider- 
ed as a proper party I may give the 
following two illustrations: 


(i) If to an application made for the 
grant of a touring cinema licence, a 
permenent cinema owner, whose 
theatre is located within 1.6 kilometres 
from the location on which the tour- 
ing cinema licence sought for was an 
objector, and the licensing authority 
rejected the licence upholding the ob- 
jections raised by such cinema owner, 
in a writ petition praying for the issue 


‘necessary 


ALR - 


of a writ of certiorari for ‘quashing 
such an order, the objector-permanent 
cinema owner is a necessary party. 
Because in a proceeding for certiorari, 
not only the authority, who passed the 
order, but also the person, who was 
a party to the proceeding and in whose 
favour the order was passed, is a 
party, as held by the 
Supreme Court in Udit Narain Singh’s 
case (AIR 1963 SC 786) (supra). 

(ii) If an application is made by a 
touring cinema owner for the grant of 
licence and the same was not objected 
to either on account of inadvertence or 
for any other reason by a permanent 
cinema owner, whase theatre is locat- 
ed within 1.6 kilometres from the 
site on which the touring cinema 
licence was sought for, but neverthe- 
less the application for licence was 
rejected by the licensing authority on 
the ground that a permanent cinema is 
located within 16 kilometres from the 
site or for any other reason, in a writ 
petition praying for quashing such a 
decision, the permanent cinema owner, 
who had failed to object before the 
licensing authority, if he makes an 
application that he may be impleaded 
as a party to the writ proceedings, he 
would be a proper party though not 
a necessary party not being an ob- 
jector. This is because even if the 
writ petition is allowed and the licens- 
ing authority is directed to dispose of 
such application in accordance with 
law, the permanent cinema owner can 
raise objection before the licensing 
authority for the grant of a licenceor 
take the matter in appeal or writ peti- 
tion if the licence is granted in spite 
of such objection. This will lead to 
multiplicity of proceedings. Therefore, 
such a person is a proper party. 


7. In the present writ petition, 
there is no challenge to any individual 
order made by the licensing authority 
rejecting the licence on the basis of 
R. 107 of the Rules. Therefore, the 
case of the present applicants does 
not fall in either of the illustrations 
given above. As already pointed out 
in the writ petition only the validity 
of R. 107 of the Rules is challenged. 
Therefore the applicants cannot be 
permitted to become party-respondents 
to the writ petition. 

8. Learned counsel for the peti- 
tioners also relied on the decision in 


1vid 


W. A. No. 565 of..1978, D/- 26-8-1878 
(Kant.) confirming the order passed by 


the Single Judge on I. ‘As. I and III 
in this very writ petition, by which 
the request of permanent cinema 


owners for being impleaded as pariy- 


respondents was rejected. Learred 
counsel for the applicants however, 
tried to distinguish the said judgment 


on the ground that in the said judg- 
ment the claim for impleading was 
rejected only referring to R. 107 (1) {b) 
of the Rules and not R. 107 (1) (a) in 
which there is a specific reference to 


permanent cinema theatres. I do not 
think the said decision can be 
distinguished ‘© in this manner. As 
clearly held in the said judgment, 


R. 107 (1) (b) is a regulatory provis‘on 
though it was also stated that it 
makes no reference to the owner or 
operator of a permanent cinema 
theatre. The mere fact that 
R. 107 (1) (a) refers to a permanent 
theatre does not make any difference. 
The said clause is as much regulatory 
in character as cl. (b) and as held by 
me earlier, it is framed in  putlic 
interest and not for the benefit of the 
owners of permanent cinema theatres. 
Further, even assuming that R. 107 (1) 
(a) is meant for the benefit of class 
of persons, name'y, permanent cinema 
owners, it makes no difference for 
the question under. consideration. Un- 
less a person is either a _necessery 
party or a proper party he cannot cleim 
to become a party-respondent to a petition 
because mere challenge to a provis:on 
of law which is meant for the bene- 
fit of any particular class of persons 
does not make such class of persons as 
either necessary or proper parties to a 
petition challenging the validity of 
such law. < 


-9. For the reasons aforesaid, I ze- 
ject the application. : 
10. Learned counsel appearing “or 
the applicants, however, requested that 
the applicants may be permitted to 
intervene and make submission in 


support of the validity of the rtle. 
Though I reject the application “or 
impleading the applicants as parties to 
the petition, I grant their request for 
making submission as intervenors. 
Order accordingly. 
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Simon F. Pinto, Petitioner v, Asstt. 
Director of Enforcement, Madras and 
another, Respondents. 

Writ Petn. No. 3517 of 1979, D/- 2-4- 
1979. 

Constitution of India, Art, 226 — 
Res judicata, principles of — Appeal 
against impugned order of Foreign Ex-- 
change Regulation Appellate Board, dis- 
missing appeal as time barred, dismis- 
sed by High Court on the ground that 
order was not appealable and further, 
that the Board had exercised its discre- 
tion judicially — Writ petition chal- 
lenging impugned order — Held that 
writ petition was not maintainable as 
the matter was already concluded by 


appellate decision of High Court — 
(Foreign Exchange Regulation Act 
1973), S. 54). (Para 6) 
Cases Referred: Chronological Paras 
(1979) Misc. First Appeal No. 150 of 

1979 (Kant) ` 5 


AIR 1978 Bom 365 4 
B. M. Baliga, for Petitioner. 


ORDER:— This is a writ petition fil- 
ed by one Simon F, Pinto against the 


order dated 8-1-1979 of the Foreign 
Exchange Regulation Appellate Board 
(hereinafter referred to as the Board). 


That order was passed in Appeal No. 26 
of 1977 before the Board. The peti- 
tioner preferred the said appeal against 
the order dated llth Oct., 1976 (signed 
on 16th Oct., 1976) by ‘the’ Assistant 
Director of Enforcement, Madras, hold- 
ing the appellant guilty of contraven- 
tion of the provisions of S. 4 (1) and 
S. 4 (2) of the Foreign Exchange Regu- 
lation Act, 1947 (sic) (hereinafter refer- 
red to as the Act). The Board took the 
view that the appeal was not maintain- 
able inasmuch as the same was filed 
beyond the period prescribed under 
S. 52 of the Act and dismissed the same. 


‘2. Sri B. M. Baliga, learned counsel 
for the petitioner, has strenuously con- 
tended that the Board was not correct 
in rejecting the appeal which was ac- 
companied with an application for con- 
donation of delay. He has further con- 


tended that the Board ought to have 
condoned the delay having regard to 
the poverty of the petitioner. In order 


to substantiate the second contention, he 
FW/GW/D65/79/VBB 


182 Kant, 


has today filed a copy of the affidavit 
filed in support of the application -for 
condonation of delay before the Board. 
In the said affidavit, he has claimed to 
be a poor person. He has indicated that 
his income is about Rs. 450 per mensem 
(counsel submits that it is on monthly 
` basis). However, a perusal of para 3 of 
the same affidavit clearly indicates the 
_ reasons for filing the appeal beyond the 
prescribed time. It is very strange that 
the petitioner had not taken advantage 
of sub-cl. (2) of S. 52 of the Act which 
provided for an appeal being filed with- 
out the deposit of penalty subject to 
an application being made in that þe- 
half praying for dispensation of pay- 
ment of penalty or in the alternative 
paying the same in instalments. His 
affidavit also discloses that he was in 
correspondence with the Assistant Di- 
rector at Madras regarding the payment 
of penalty and does not appear to have 
contemplated filing of an appeal when 
he first addressed the Assistant Direc- 
tor in the matter of payment of 
penalty, It is only on 30-11-1976 that 
he reminded the Ist respondent-Assist- 
ant Director that the period for appeal 
would ‘lapse on 12-12-1976. Even on 
that date had he presented the appeal 
he would have been in time and the 
appeal could have been sent by post.’ 


3. In my opinion, the delay in fil- 
ing the appeal before the Board has not 
been properly explained even on .. the 
facts stated in the affidavit. - 


4. The learned. counsel for the peti- 
tioner has not been able to point: out 
any apparent error.in the order of the 
Board in rejecting his appeal on ground 
of limitation. He, however, tried to 
place reliance upon the decision of the 
Bombay High Court in the case of 
Yeshwant Tukaram Jadhav v. Vithal 
Dattoba Sankpal (reported in AIR 
1978 Bom 365). The learned single 
Judge has made a passing observation, 
towards the end of the judgment, that 
having regard to the illegality of the 
order passed, the Judges should take 
` poverty of the appellant in the matter 
. of condonation of delay. I do not want 
to express any opinion about the. said 
observation, I assume, such observation 
was made having regard to the facts 
of the case before him. ; 
5. It, however, transpires that. the 
present petitioner filed Miscellaneous 
First Appeal No. 150 of 1979 against 


N. Y. Khanaji v. Syndicate Bank, Ankola 


A.I. R. 


the impugned order of the Board in 
this Court. A Division Bench of the 
Court has held as follows in the said 
appeal: i - 
“Heard advocate. No appeal lies 
against an order or decision passed 
under sub-sec. (2) of S. 52 as provided 
under S. 54 of the Foreign Exchange 
Act of 1973. Further the Board has dis- 
missed the appeal on a question of 
limitation after exercising its discretion 
judicially. Therefore, this appeal is 
not fit for admission: Hence dismissed.” 
6. It is ‘significant also to further 
observe that the observation of the 
division bench that the. disposal of the 
appeal by the Board on ground of limi- 
tation was by exercising the discere- 
tion judicially is binding on me. I 
therefore do not see any substance in 
the contentions advanced by the learn- 
ed counsel for the petitioner since the 
matter is already concluded by the de- 
cision rendered in M.F.A. No, 150 of 
1979, in spite of the contention of -the 
learned counsel that the -said decision 
of this Court is not binding on this 
Court while exercising its jurisdiction 

under Art. 226 of the Constitution. 
=H ‘Petition dismissed, 
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G. N. SABHAHIT, J. , 

Nemanna Yellappa Khanaji, Appel- 
lant v. Syndicate Bank, Ankola and. 
others, Respondents. | . f 

Misc, First Appeal. No. 1298 of 1978, 
D/- 2-4-1979.* 
. Civil P. C. (1908), O. 21, R. 58 — Sale 
of truck by delivery : of possession — 
Non-registration of name of purchaser 
in registration certificate — Truck can= 
not be attached in execution of decree 
against vendor despite non-registration. 
(Motor Vehicles Act (1939), S. 31 — 
Sale of Goods Act (1930), S. 19). 


It is not correct to say that the only 
way to transfer the ownership of a 
motor vehicle is by getting the -name 
of the purchaser registered in the Re~ 
gistration Certificate and in. the books 
of the Regional Transport Officer. The 
fact of non-registration does not vitiate 
the sale. The sale of motor vehicles is 
not under the ‘Motor Vehicles Act ‘but 


*(Against order of Civil J., Karwar, D/- 
31-8-1978.) 


FW/GW/D82/79/JIS/SNV. 


1979 N. Y. Khanaji v. Syndicate 


it is under the Sale of Goods Act. 1970 
ACJ 18 (Mad); AIR 1973 Delhi 115, 
Foll. ; (Paras 9, 12) 
Cases: Referred: Chronological . Paras 
AIR 1973 Delhi 115 9 
1970 ACJ 18 (Mad) l 9 


J. S. Gunjal, for Appellant; €. N. 
Kamath (for No. 1); R. G. Devačhar 
(for No. 3), for Respondents. j 


JUDGMENT:— This appeal is by the 
‘claimant and is directed against the 
order dated 31-8-1978, passed by the 
Civil Judge, U. K., Karwar, in Misel- 
laneous Application No. 14 of 1978 .on 
his file, dismissing the application fled 
by the appellant to release the truck 
bearing registration No. MEL 4330 ftom 
attachment, 


2. The Syndicate Bank, Ankola, ob- 
tained a decree as per Exhibit D-< in 
O.S. No. 6 of 1977 on the file of the 
Court of the -Civil Judge, Uttara Kan- 
nada, Karwar, against the three deten- 
dants named therein and under the 
decree, it was contemplated that as far 
as possible the plaintiff should make 
attempts to recover the loan by pro- 
ceeding against the truck of defencant 
1B, viz, MEL 4330 and the defendamt 2 
should help the plaintiff in such re- 
covery. If, however, that was not pos- 
sible or the amount remained unsatis< 
fied, the plaintiff. was free to proceed 
against. the suit truck of defendant £ as 
also the other properties of the defen- 
dants. Under the decree, the trick 
belonging to defendant 2, viz, MEL 
4176 was attached. Thereafter, -respon< 
dent 3 in this appeal, viz. defendamt 2 
in the suit, got issued an attachment 
warrant for the present truck in ques- 
tion and got it attached on 14-3-1378, 
representing that the truck belonged 
to the present respondent 2B, who was 
defendant 1B in the suit. It is the case 
of the appellant, who was the appli- 
cant before the learned Civil Judge 
under O. 21, R. 58 of the Code of Civil 
Procedure, that he had purchased the 
truck from the original defendant 1B 
as per the terms contained in Etzhi- 
bit P-1. Exhibit P-1 ig an  agreerrent 
of sale dated 11-3-1976 entered into by 
defendant 1B in favour of the present 
appellant-applicant, under which he 
agreed to purchase the truck for Ru- 
pees 72,501. He paid Rs. 17,001 imme- 
diately and agreed to pay Rs. 4,50C to 
respondent 2B before 25-3-1976 and 
further agreed to pay Rs, 51,000 to the 
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State Bank of India, Yellapur Branch 
and thereafter, he agreed to get the 
truck registered in the R. C. in his 
name, For that purpose, as can be seen 
from Exhibit P-1, respondent 2B got 
the application signed by his vendor. 
Pursuant to the agreement to sell the 
truck was delivered to him and he was 
using the truck in his own right and 
besides paying Rs. 17,001 to‘the ven- 
dor, he paid Rs, 4,500 to respondent 
2B on 25-3-1976 as per Exhibit P-2. 
Thereafter, he went on crediting to the 
Bank the imstalments at the rate of 
Rs. 2,000 per month as agreed under 
Exhibits P-19.to P-39. Thus, according 
to him, he had become the owner of 
the truck, and not the original defen- 
dant 1B. On these grounds he approach- 
ed the Civil Court for releasing the 
truck from attachment. 

3. The application was no’ doubt 
opposed by the concerned parties 
though not by the original defendant 
1B, who admitted that he had sold the 


truck to the present appellant-appli- 
cant. 
4. The learned Civil Judge, appre- 


ciating the evidence on record, held by 
his order dated 31-8-1978 that the ap- 
plicant failed to establish that the 
truck was purchased by him and in 
that view, he dismissed the applica- 
tion, . f 

5. Aggrieved by the same, the ap- 
plicant-claimant has come up in appeal 
before this Court. 


6. The learned Advocate appearing 
for the appellant vehemently contend- 
ed that the learned Civil Judge has 
grievously erred in thinking that the 
ownership in a truck is transferred 
only by getting the name of the pur- 
chaser entered in the R. C. Book 
through the R.T.O. under S. 31 of the 
Motor Vehicles Act. He further sub- 
‘mitted that in spite of overwhelming 
evidence that the truck was in posses- 
sion of the present appellant pursuant 
to the agreement of sale Exhibit P-1 
and in spite of the fact that the appel- 
lant had paid off the price as contem- 
plated in Exhibit P-1, the learned Civil 
Judge erred in coming to the conclu- 
sion that the present appellant did not 
establish his ownership in the truck. 
Hence, he submitted that the appeal 
was entitled to succeed. 


7. As against that, the learned coun- 
sel appearing for the contending re- 
re- 


spondents, the . Bank .and original 
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spondent 3, conteded that the best evi-. 
dence of sale should have been the 
change of the name in the R.C. by fil- 
ing the form contemplated in Rule 58 
of the Karnataka Motor Vehicles Rules 
and since that was not proceeded and 
got marked by the present appellant, 
he submitted that the learned Civil 
Judge was justified in coming to the 
conclusion’ that the ownership of the 
truck was not proved by the appellant. 
The learned counsel further submit- 
ted that since the trial Court had the 
additional advantage of seeing the de- 
meanour of the witnesses, this Court 
sitting in appeal, should not lightly 
brush aside the finding of the trial 
Court. 

8. I was taken through the relevant 
evidence — both oral and documentary 
— as also the order passed by the 
learned Civil Judge. The points that 
- arise for my consideration in this ap- 
peal are: 

(1) Whether the learned Civil Judge 
is justified in holding that the only 
evidence of transfer of ownership of 
motor vehicle is change of name in the 
R. C.? 

(2) Whether the learned Civil Judge 
was justified in holding that Exhibit P-1 
is not properly proved? 

(3) Whether the learned Civil Judge 
was justified in holding that possession 
of the truck by claimant was not esta- 
blishec? 


9. It may at once be observed that 
the sale of motor vehicles is not under 
the Motor Vehicles Act, but, it is 
under the Sale of Goods Act. The 
fact of non-registration of the vehicle 
in the name of the purchaser does not 
vitiate the sale. In the case of Muthu- 
swami Goundar v. Thulasi Ammal 1970 
ACJ 18, the High Court of Madras 
has held that Section 31 of the Motor 
Vehicles Act no doubt states that con- 
tractual transfer of ownership of a 
vehicle has to precede the application 
for transfer of ownership. But, as be- 
tween the transferor and transferee, the 
sale gets completed before the transfer 
of the registration certificate. The fail- 
ure to report the transfer may involve 
some penalties under the law. But, 


that certainly does not interdict the 
passing of property in the vehicle to 
the transferee. All that is required 


under the Act is that the transfer has 
to be notified; otherwise, certain penal 
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consequences follow, ‘but, that does not 
make the transfer invalid. The moment 


the sale of the vehicle is effected in- 
tending to pass the property therein 
forthwith vis-a-vis the vehicle, the 
registered owner ceases to have any 
proprietary interest. It may be that, 
till there is an endorsement on the 
registration certificate, ostensibly the 
transferor is the owner, But the bene- 
ficial interest, including the right to 


possession, vests in the transferee. The 
Registration book of a vehicle is not 
a document of title but is evidence of 
title and its absence at the time of sale, 
should put a purchaser on inquiry. 
Similar are the observations made in 
the case of The Orienial Fire & General 
Insurance Co. Ltd. v. Smt. Vimal Rai 
AIR 1973 Delhi 115. That being so, 
the learned Civil Judge is entirely in 
error in thinking thaz the only way to 
transfer the ownership of a motor vehi- 
cle is by getting the name of the 
purchaser registered in the R. C. and 
in the books of the R. T. O. The learn- 
ed Civil Judge appears to have been 
obsessed with this idea because he has 
repeated that observation several times 
in the course of his judgment and that 
notion wrongly laboured by him has 
vitiated his reasoning. 

10. In para 10 of his judgment the 
learned Civil Judge has observed thus: 

“It must be noted that as per R. C. 
Book which is a document of title, it 
still stands in the name of Respon- 
dent-2-B. In order to rebut the pre- 
sumption arising out of this R. C. entry, 
the petitioner has led oral evidence of 
five P. Ws. and documents. The crucial 
document is Exhibit P-1 which pur- 
ports to be an agreement of sale en- 
tered into between the petitioner and 
Respondent-2B .sessssssseserorruresses 4 
Again in para 11 towards the end, he 
has observed: 

“Thus, notwithstanding the 
of P. W. 4 to complete his evidence, 
P. W. 5 has made it quite clear that 
he could not have entered into. Exhibit 
P-1 transaction, unless the R. C. Book 
of the suit transaction was transferred 
in P. W. 4’s name.” 

Again in para 12 of the order towards 
the end, the learned Civil Judge has 
observed: : 

“However, P. W. 3, as all experienc- 
ed persons in owning a truck, also 
know like P. W. 5 that until the suit 
truck is transferred in the R. C. Book, 
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its ownership remains only with . Re- 
spondent-2B.”’ 

Again in para 13, this is 
observed: 

“Secondly, P. W. 1 would have nor- 

mally insisted that the said amount 
should be paid not in cash, but by a 
D. D. over and above these things, none 
of them would have advised P. W. 4 
to enter. into Exhibit P-1 transaction 
without the suit truck being transfer- 
red.in the R. C. Book, in P. W. 4’s 
name.” 
Thus, the notion that the docum=snt 
which evidences the transfer of owner- 
ship is the entry in the R, C. Book Aas 
pervaded throughout the order of the 
learned Civil Judge and I have shown 
above that this is a wrong notion in 
law. 


11. Exhibit P-1 is the agreement 
entered into by Respondent-2B with 
the present appellant on 11-3-1976 
much earlier to the institution of the 
suit. That is duly proved and marxed 
in the proceeding. That clearly states 
that the present claimant shall give the 
application for change of name in the 
R. C. Book only after the Bank loan 
is fully cleared. Exhibit P-1 makes it 
very clear that the truck is intended 
to be sold and actually handed over to 
the present claimant and that the sale 
shall be treated as complete after. the 
amounts are paid. It is for that reason 
that the claimant has produced and 
proved Exhibit P-1 and the fact ‘hat 
he has satisfied the terms of Exhibit 
P-1 by paying all the amounts, Exhi- 
bits P-19 to P-39 clearly show thatthe 
claimant has credited monthly instal- 
ments of Rs. 2,000/- to the bank to 
clear off the debt due under the hire 
purchase agreement by his vendor with 
the bank. It is of interest to note ihat 
the bank has addressed letters to the 
present claimant to clear off all the 
instalments as can be seen from Exhi- 
bits P-17 and P-18. That only shows 
that the bank was fully aware that 
the vehicle was sold in favour of the 
present claimant and that it recovered 
the dues from him. That being so, 
there is ample evidence on recor to 
show the truck was placed in posses- 
sion of the present claimant by its sri- 
ginal owner respondent No. 2-B pur- 
suant to the agreement of sale Exkibit 
P-1 and that the sale has become com-. 
plete when the last instalment due to 
the bank was paid under Exhibit P-39. 
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So, on the day when it was purported 
to be attached, the sale was completed. 
The learned Civil Judge under the 
wrong notion that he entertained that 
the transfer of ownership could not be 
done without the change of name in 
the R. C. has discarded the entire evi- 
dence. He has gone even to doubt 
Exhibit P-1 “as genuine in spite of the 
fact that Respondent-2-B was examin- 
ed as D. W. 1 and that he has clearly 
admitted that he has sold the truck 
under Exhibit P-1 to the present 
claimant and that he has received the 
money stipulated therein, In the cir- 
cumstances, I am unable to bring my- 
self to agree with the finding of the 
learned Civil Judge that the claimant 
has not proved that he has become the 
owner of the truck. 


12. The learned counsel appearing 
for the respondents also contended that 
the best evidence for change of the 
ownership should have been the trans- 
fer form contemplated under Rule 58 
of the Karnataka Motor Vehicles Rules. 
But as pointed above, that form has 
to be sent only after the consideration 
is fully paid to the bank as stipulat- 
ed in the agreement of sale, Exhibit 
P-1. Hence, non-production of it would 
not vitiate the sale which has already 
been effected in favour of the present 
claimant. The oral evidence adduced 
in the case clearly shows, so also Exhi- 
bits P-19 to P-39, that the truck was 
all along in the possession of the clai- 
mant and that Respondent-3 ek 
ed him to bring that truck to Belgaum! 
and from there, he managed to bring, 
the truck to the jurisdiction of the 
Court at Karwar and got it attached 
misrepresenting to the Court that it 
still belonged to Respondent-2B. At’ 
any rate, when all the evidence was 
brought on record and the claimant has 
clearly established that he purchased 
the truck and paid the consideration 


‘the learned Civil Judge ought to have 


allowed the claim petition under Order 
21, Rule 58, Civil P. C. For the reasons 
discussed above, the order of the learn- 
ed Civil Judge, rejecting that applica- 
tion, igs clearly erroneous and has to 
be set aside. 


13. In the result, the appeal is al- 
lowed. The impugned order of the 
and 
the application filed by the claimant 
under Order 21, Rule 58, Civil P. C. 


186 Kant. [Prs. 1-2] H. S. Nagarajaiah v. 


is allowed. The truck- shall be deliver- 
ed to the present claimant, by the 
Jearned Civil pias No costs, i 


Appeal allowed. 
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K. JAGANNATHA SHETTY AND 
M. P. CHANDRAKANTARAJ URS, JJ. 

Dr. H. S., Nagarajaiah and others, 
‘Petitioners v. The Vice-Chancellor, 
University of Mysore and another, Re- 
spondents. . 

Writ Petn. No. 
30-3-1979. 

Karnataka State 


7503 of 1977, D/- 


Universities Act 


(28 of 1976), Ss. 2 (2), 2 (2A) 
(intro. by Kar. Act 57 of 1976), 2 (9, 
2 (8) (as amended by Kar. Act 18 of 


1977), 21 (1) (18), 21 (1) (19) and 72 
and Karnataka State Universities 
(Second Amendment) Act (18 of 1977); 
S.11 and Chapter (vii) — Election to 
the Senate under S. 21(1)(18) fram con- 
stituency as per Statute (vii) electoral 
roll could not be disturbed by virtue 
`- of Section 2 (2A) read with §. 11 of 
Act 18 of 1977. 


In this case on the coming into force 
of the above Second Amendment Act 
18 of 1977 the Vice-Chancellor notified 
that election of members to the Senate 
conducted under Sections-21 (1) (18) 
and 21 (1) (19) of the parent Act to be 
nulland void andthesame was justified 
contending that the constituencies form-~ 
ed under the said provisions remained 
interlinked and overlapping so that 
‘when the. Second Amendment amend- 
ed Section 21 (1) (19) electoral rolls of 
both the said constituencies got altered 
having regard to the retrospective 
operation of Section 2 (2A) (introduced 
by Kar, Act 57 0f1976) and the declara- 
tion that the election was null, in the 
circumstances, was an inevitable con- 
‘sequence of Section 11 of the said 
Second Amendment Act. The case re- 
lated to persons elected to the Senate 
from the Constituency under Section 
21 (1) (18) in accordance with the 
electoral roll prepared under Statute 
5 (vii). The contention was rejected 
holding that Section 21 (1) (18) gave 
representation to a- totally different 
class of persons from those contemplat- 
ed under Section 21 (1) (19) which was 
also obvious from the fact that under 
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Statutes .5 (vii) and 5 (ix) separate 
electoral rolls were prepared. There 
was a clear distinction maintained be- 
tween “teachers” defined in Sec. 2 (7) 
and ‘teachers of University’ defined 
in Section 2 (8) and confirmed by de~ 
finition of ‘College’ in Section 2 (2) 
Section. 21 (1) (18) remaining unamend- 
ed by the Second Amendment, Consti< 
tuency under Section 21 (1) (18) con- 
tinued to be “intact with its colour 
and content” so that disturbance of the 
election of members zo the Senate from 


“that constituency was beyond the scopa 


of the Second Amendment. Sec, 2 (2A) 
also could not warrant such interfer- 
ence. Order in W. P. Nos. 5610 and 
5611 of 1976, D/- 8-8-1978 (Kant), Ref 

-(Paras 11 and 12) 


Cases Referred: Chronological Paras 


(1978) W. P. Nos. 5610 and 5611 of 

1976, D/- .8-8-1978 (Kant) . i 
` Murlidhar. Rao for M, Narayana- 
swamy, for Petitioners; V, Krisha- 


murthy and V, 'Tarakaram, for Respon= 
dents, 

CHANDRAKANTABAJ. URS, 
this writ petition, 
have impugned the 


J.:— n 
the five. petitioners 
notification dated 


-8th August, 1977, issued by the Ist re- 


spondent-Vice-Chancellor, the Univer- 
sity of Mysore and the Order of -the 
2nd respondent-Chaneellor, the Univer- 


sity of Mysore, dated 25th August, 1977, 


passed in appeal,’ against the notifica~ 
tion aforementioned, under Section 48 
of the Karnataka State Universities 
Act, 1976, (hereinafter referred to as 
the Act). The petitioners have challeng- 


-ed the jurisdiction as well as the lega~ 


lity of the impugned notification and 


- order which are at Exhibits B and F 


respectively. 

2. The facts leading to this ‘Petition 
are as follows:— 

In accordance with the provisions of 


-the Act and the ‘Statutes relating to 


elections to the authorities of the 
University framed under Section 72 of 
the Ordinance (hereinafter referred to 
as the Statutes), the elections were held 
on 23rd July, 1976, from the consti- 
tuency of teachers under S. 21 (1) (18) 
to the Senate -of the University. 
Section 21 (1) (18) of the Act is, one 
of the constituencies for the composi- 
tion of the Senate. ‘The petitioners 
were declared elected as per notifica- 
tion dated: 26th July, 1976, which is 
at Exhibit-A to the petition. 
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3. At this stage, it may be conve- 


nient to state the history of she 
Act in so far as it is necessary for 


the disposal of this. writ. petition. 

In the State of Karnataka there wre 
three Universities viz. the -University 
of Mysore, the Karnataka -University 
and the Bangalore University, apart 
from the Universtiy of Agricultcral 
Sciences with which we are not cən- 
cerned, The three first mentioned 
Universities were autonomous  bocies 
created under different enactments. The 
Act was passed in 1976 replacing the 
Karnataka University Ordinance, 1075, 
and the Act was given. effect to from 
the 25th day of September, 1975, zhe 
date on which the Ordinance had b2en 
promulgated. The earlier enactments 
constituting the three Universities had 
been repealed by the Ordinance and the 
Act was passed to cover the three 
Universities under a single enactment. 


4. Under Section 3-of the Act, the 
earlier Universities had been -rein- 
corporated. under the present Act with 
their respective jurisdictions of Banga- 


lore, Karnataka and Mysore Univer- 
sities, In this writ- petition, we are 
only concerned with the Mysore 


University having its head-quarters at 
Mysore .and exercising territorial juris- 
diction over the area comprising the 
Districts of Chickmagalore, Chira- 
durga, Coorg, Hassan, Mandya, Mysore, 
South Kanara and Shimoga. 


5. Under Section 2 of the Act, ecer- 
tain terms have been defined. Sec-ion 
2 (7) defines “teachers” as follows: 

“ “teachers” includes Professors, Rea- 
ders, Lecturers and other persons im- 
parting instruction in any, affiliated zol- 
lege.” 7 


Section 2 (8) provides as follows: 
““Teachers of the University” means 
persons appointed for the purpose of 
imparting instruction in the University 
or in any college maintained by the 


University.” 

Section 2 (9) defines, “University” as 

follows: 
“University” -means a- University 


established and incorporated under Sec- 
tion 3.” ; 

6. By Karnataka Act No. 57 of 1976 
certain amendments were carried out 
to the. Act. We shall refer for brevity 
in the course of this order, to this 
Amendment ; Act. as ‘the First Amend- 
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ment Act’. By Section 2 of the said 
Amendment ‘Department’ was defined 
in the following terms, 

“(2A) “Department”, “Department of 
Studies”, “Post Graduate Department” 
and “Post Graduate. Department of 
Studies” mean the Department, Depart- 


-ment of Studies, Post Graduate Depart- 


ment and Post Graduate Department of 
Studies in the University run and main- 
tained by the University.” 

By Karnataka Act No. 18 of 1977, (“the 
Second Amendment Act”), the Act was 
further amended adding a proviso to 
Section 2 (2A) with retrospective ef- 
fect. .The amendment “RCeHOR reads as 


follows: 

“(2A) “Department”, “Department of 
Studies”, “Post Graduate Department” 
and “Post Graduate Department of 


Studies” mean the Department, Depart- 
ment of Studies, Post Graduate Depart- 
ment and Post Graduate Department 
of Studies in the University run and 
maintained by the University: 

Provided that where the University 
is not running and maintaining any 


Department, Department of Studies, 
Post Graduate Department or Post 
Graduate Department of Studies, such 


teachers in an affiliated college or col- 
leges or institutions as the Chancellor 
may, inconsultation with the State Gov- 
ernment, nominate shall be deemed to 
be the Department, Department of 
Studies, Post Graduate Department or 
Post Graduate Department of Studies.” 


By Section 4 of the Second Amendment 
Act, Section 21 was amended. Section 
21 (1) (19) as amended provides: 


“One Professor or Director in the 

Post Graduate Departments. from each 
of the faculties, elected by Professors 
and Directors in the Post Graduate 
Departments of that faculty.” 
Section 11 of the Second Amendment 
Act declared certain elections held 
either before or after the commence- 
ment of the Second Amendment Act 
contrary to the provisions of the Act, 
as amended by it, to be null and void. 
It reads: 

hi: Certain giccticns to Be void.— 
Notwithstanding anything in any judg- 
ment or order- or any court, elections 
to the: various authorities of the Univer- 
sity shall be held in accordance. with 
the provisions of the principal Act as 
amended by this Act and any election 
held either before or after the com- 
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mencement of this Act contrary to the 
said provisions shall be null and void.” 

7. It will now be necessary to refer 
to Section 20 of the Act. It refers to 
the authorities of the University and 
the first among them is the senate, the 
election to which we are concerned 
with in this wrif petition. The other, 
authorities indicated therein are the 
Syndicate, Academic Council, the 
Finance Committee, the Board of Stu- 
dies, the Faculties; and such other 
bodies as by Statutes may be declared 
to be the Authorities of the University.. 
Section 21 appears to be the key sec- 
tion in so far as this writ petition is 
concerned, Section 21 (1) sets out the 
composition of the Senate. Section 21 
(1) (1) to 21 (1) (12) and Section 21 (1) 
(13) provide for members of the Senate 
by virtue of: the office they hold. Sec- 
tion 21 (1) (14) to Section 21 (1) (22) 
refer to the elected representatives of 
different categories of persons enume- 
rated therein, with the except of Sec- 
tion 21 (1) (16) and Section 21 (1) (17). 
The mode of elections are prescribed 
in the Statutes framed by the Univer- 
sity. In the instant case, Statutes re-. 
lating to the elections to the authori- 
ties of the university made under Sec- 
tion 72 of the Karnataka State Univer- 
Sities Ordinance, 1975, have been con- 
tinued under Section 72 of the Act. 
Statute 5 of the Statutes provides for 
the maintenance of electoral rolls and 
Statute 5 (vii) provides for electoral 
roll of Teachers other than Principals, 
professors and Directors in Post Gradu- 
ate Departments, in so far as it 
relates to the constituency created 
under Section 21 (1) (18).. 


8. It is not in dispute, as evidenced 
by Exhibit-A, that the petitioners were 
elected to the Senate from the con- 
stituency under Section 21 (1) (18) of 
the Act in accordance with the electoral 
roll prepared under Statute 5 (vii). 

The validity of the petitioners’ elec- 
tion held on 23rd July 1976 is not at 
all in dispute in this writ petition on 
any other ground than the alleged ef- 
fect of Section 11 of the Second Amend- 
ment Act. 

9. Upon the Second Amendment Act 
coming into force, the Vice-Chancellor 
issued a notification as per Exhibit-B 
declaring the election of the petitioners 
-to the Senate to be null and void in 
terms of Section 11 of the Second 
Amendment Act. For immediate re- 
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ference, the material portion of the 
notification is set out below: 

“It is hereby notified that the elec- 
tion of the following representatives of 
teachers tothe Senate of the University 
of Mysore conducted in accordance with 
Section 21 (1) (18) and 21 (1) (19) of 
the Karnataka State Universities Act, 
1976, and notified in the University 
Notification dated 26-7-1976 cited above 
is deemed null and void consequent on 
the enactment of the Karnataka State 
Universities (Second Amendment) Act, 
1977. : 


S. 21 (1) (18) 1. Shri Chambi Puranik, 
2. Sri V. Chikkavenkatappa. 


3. Dr. H. S. Nagarajaiah. 


4, Sri. M. G. Renuka Pra- 
sanna. 
, 5. Sri. P. Sripathi Tantry. 
S. 21 (1) (19) x x x x x” 
XX XX XX XX 


Aggrieved by the said notification, the 
petitioner filed an appeal to the Chan- 
cellor under Section 48 of the Act. The 
Chancellor after hearing the parties 
dismissed the appeal by order dated 
25th August, 1977, The relevant por- 
tion of his order reads: 


“As pointed out by the learned coun- 
sel of the University, the proviso to 
Section 2 (2A) requires that the Chan- 
cellor may, in consultation with the 
State Government, nominate teachers 
in affiliated colleges who shall be deem- ` 


ed to be the Department of studies 
etc. The proviso to Section 2 (2A) 
read with Section 11 of the Second 


Amendment Act makes it necessary that 
the Chancellor should nominate some 
teachers as Department ete., and elec- 
tions have to be held thereafter. The 
election held without such nomination 
by the Chancellor since it affects the 
composition of the Electorate under 
Section 21 (1) (18), would be contrary 
to the provisions of the Second Amend- 
ment Act. The very purpose of the 
introduction of this Second Amend- 
ment of 1977 was to allow for the re- 
presentation of all faculties and Depart- 
ments even if some of them did not 
exist in the University but only in 
the affiliated colleges. This is clear 
from (i) of the Statement of Objects 
and Reasons given at the time of the 
introduction of this Second Amend- 
ment in the Legislature, Thus the pro- 
viso to Section 2 (2A) becomes very 
important and any election held with- 
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out acting in accordance with this pro- 
viso will be contrary to the provisions 
of the Act as amended by this Secoxd 
Amendment which has been given’ re- 
trospective effect.” 

10. Shri. Murlidhar Rao, the learn- 
ed counsel for the petitioners, conter.d- 
ed that the order of the Vice-Chen- 
cellor was illegal and based on an 
erroneous construction of the Second 
Amendment Act. He also urged that 
since the constituency under Section 
21 (1) (18) of the Act remained wa- 
amended, the petitioners election ougnt 
not to have been declared void, In 
reply to this contention, Shri V. 
Krishna Murthy, learned Senior Ado- 
cate for the respondents, urged that 
the constituencies relating to the Senate 
under Section 21 (1) (18) and Section 
21 (1) (19) of the Act were interlink- 
ed and overlapping, and in that pcsi- 
tion, when the Second Amendment Act 
amended Section 21 (1) (19) of the 
Act, the electoral rolls of both the said 
constituencies got altered having re- 
gard to the retrospective operation of 
Section 2 (2A) of the Act, and con- 
sequently the elections held to zhe 
Senate earlier both under Section 21 
(1) (18) and Section 21 (1) (19) of :he 
Act, has to be declared null and ved. 
That according to him is the inevitazle 
consequence of Section 11 of the Seccnd 
Amendment Act, 


11. The rival contentions really turn 
on the scope of the Second Amendmént 
Act and not on the validity of it It 
seems to us that the contentions urged 
for the petitioners are well founded 
and must be accepted as correct. 


Under the definition of ‘teachers’ in 
Section 2 (7), it has reference only to 
the Professors, Readers, Lecturers and 
other persons imparting instruction in 
any affiliated college. This definition 
having regard to the definition of 
“University” under Section 2 (9), must 
necessarily mean that teachers of esl- 
leges maintained by the University are 
excluded. This view finds further con- 
firmation if we refer to the definition 
of ‘college’ in Section 2 (2) which is 
as follows: 

“college” means an institution main- 
tained by the University as such =nd 
includes an institution admitted to che ~ 
privileges of the University as an affi- 
liated college of the University in ac- 
cordance withthe provisions of this Act.” 
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The college thus includes both main- 
tained by the University and also those 
affiliated to it. Sub-clause 2 (2A) as 
amended by the First Amendment Act 
exclusively ` made reference to the 
Department etc, run and maintained 
by the University to the exclusion of 
the affiliated Colleges. It was only, by 
virtue of the proviso added by: the 
Second Amendment Act and by virtue 
of the power to be exercised by the 
Chancellor, Department etc, as defin- 
ed in Section 2 (2A) of the Act of the 
affiliated colleges come into the picture. 
This is also the view taken by a Divi- 
sion Bench of this Court in Writ Peti- 
tion Nos. 5610 and 5611 of 1976 dis- 
posed of on 8-8-1978 to which one of 
us was a party. 

12. Now, if we turn to Section 21 
(1) (18), it is clear that contituency of 
the Senate is carved out for five repre- 


sentatives of teachers elected from 
amongst. themselves excluding the- 
Principals, Professors and Directors in 


Post Graduate Department in affiliated 
Colleges. Since the word ‘teachers’ is 
separately defined in Section 2 (7) of 
the Act reference to ‘teachers’ in Sec- 
tion 21 (1) (18) of the Act should be 
relatable to the ‘teachers’ as defined in 
the Act. Thus read, it has the effect 
of. excluding teachers of University who 
are separately defined under Section 
2 (8) of the Act. It has also the ef- 
fect in terms of Section 21 (1) (18) it- 
self of excluding the Professors and 
Directors of Post Graduate Department 
and Principals of even the affiliated 
colleges. It is, therefore, apparent that 
the object of Section 21 (1) (18) of the 
Act was to give representation toa 
totally different class of persons than 
those contemplated under Section 21 
(1) (19) of the Act. This position would 
be further obvious by the fact that 
under Statute 5 (vii) and 5 (ix) sepa- 
rate electoral rolls are required to be 
prepared for Professors and Directors 
in Post Graduate Department and for 
teachers who are not Deans of Faculties 
or Heads of Post Graduate Depart- 
ments of Studies or Principals of Col- 
leges under Section 26 (vi) of the Act. 
The electoral rolls prepared under 
Statute 5 for purposes of Section 21 
(1) of the Act are mutually exclusive 
and are not meant to overlap each 
other as contended for the respondents. 

We are, therefore, of the opinion 
that the petitioners election ought not 
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to‘ have been: disturbed since there is 
Ino-amendment to Section 21 (1) :- (18). 
by the Second “Amendment Act.. and it 
_lremains intact with its original colour 
and content, l 
-13. In the result, the rule is made 
absolute; the impugned notification of 
the Vice-Chancellor and also -the order 
of the Chancellor are hereby quashed. 
14. By an interim order 
earlier in this case, the petitioners 
were continued to function as Senators 
with the right to participate in the 
deliberations of the Senate but not to 
vote. The relief prayed for having 


been granted, the petitioners are en- 
titled to continue as Senators for 
the term to which they are en- 
titled to under Section 33 of the Act 


without any restrictions on their parti- 
cipation in the activities of the Senate. 

15. Having regard to the circum- 
stances of the case, we think this is a 
case in which the petitioners are en- 
titled to costs, Advocate’s Fee Rs. 250/-. 


Petition allowed., 
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Dr. K. S. Siddalingaiah and another, 
Petitioners v. The State of Karnataka 
and others, Respondents. 

Writ Petns, Nos. -7769. and 7770 of 
1977, D/- 30-3-1979. . 

(A) Constitution of India, Art. 226 (3) 
— Karnataka State Universities Act (28 
of 1976) (as amended by Act 18 of 1977), 
S. 48 — Other remedy open — Validity 
-of Universities Act challenged in writ 
petition — Remedy of appeal under 
S. 48 also found not efficacious — Writ 
petition net barred under Art. 226 (3). 


..The professors whose terms as sena- 
tors were declared by the Vice-Chan- 
eellor as null and void. by notification 
issued under S. 11 of the amended Act 
have challenged not only the notifica- 
tion but also the constitutional validity 
of the Act. As such the petition is not 
barred under Art. 226 (3) on the ground 
of remedy of appeal available under 
S. 48 to Chancellor, as he was not com- 
petent to decide validity of the Act. 
-., (Para 5) 
(B) Karnataka State Universities. Act 
(1976) (as amended by 18 of 1977), Sec- 
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passed 
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tion 21 (1) — Constituencies under — 
Mutually exclusive and not overlapping 
— Single Professor in a Faculty — En- 
titled to representation without procesa 
of election. 

Under the scheme of S. 21 (1) read 
with Statute 5- of the University of 
Mysore relating to the preparation of 
electoral rolls it is umplicit - that the 
constituencies under . S. 21 (1) -- were 
mutually exclusive and not overlapping. 
Even if there was a single professor 
in faculty, he would have representa- 
tion in the Senate without there being 
any election, and such representation, 
to a Dean, is not envisaged in the 
scheme of the Act by the process of 
election. AIR 1979° Kant 186, Followed. 

: (Para 8) 

(C) Karnataka State Universities (Se- 
cond Amendment) Act (18 of 1977), 
S. 11 — Not discriminatory on ground 
that term of senators representing con- 
stituency under S. 21 (1), (19) of the 


. parent Act is curtailed while those of 


other constituencies allowed full term 
— Each constituency forms a ‘separate 
class. (Constitution of India, Art. 14; 
Karnataka State Universities Act- (1976), 
S. 21 (1)). 


In thẹ composition of the Senate 
under S. 21 (1), different classes of per- 
sons have been given representation 
and the scheme of the said section is 
to exclude one class of persons from 
the oe enumerated ‘therein. 

7 (Para 9) 

It is, clear from that notification that 
all the five professors elected in 1976 
from the constituency falling under 
S. 21 (1) (19), as it stood then, have 
been unseated by the declaratory -effect 
of S. 11 of the Second Amendment 
Act. The notification issued under §. 11 
is not discriminatory of Art. 14 of the 
Constitution on ground that while se- 
nators from’ other constituencies can 
continue for full term, that of the pro- 
fessors elected as senators is curtailed, 
AIR 1967 SC 1305, Distinguished. ; 
(Para 10) 

(D) Kamatia State Universities Act 
(28 of 1976) (as amended by Act 18 of 
1977), S. 21 (1)(19) — Section is prospec- 
tive and not retrospective. (1972) 1 Mys 
LJ 327 Held not good law.in view of 
AIR 1956 SC 614. (Para 11) 

(E) Karnataka State Universities. (Se- 
cond Amendment) Act- (18 of 1977), 
S. 11 — Section is not ultra vires. State 


1979 K. S5. Siddalingaiah v, State 


Legislature — _ Notification curtailing 
term of professors representing consti- 
tuency under S. 21 (1) (19) of parent 


Act — Not invalid. (Constitution of 
India, Sch. VWI, List IN, Entry 25; 
Kar. State Uni. Act (1976), Sec- 


tion 21 (1) (1). 

The main object of the Second Am- 
endment Act was to enlarge the repre- 
sentation for Professors and Directors 
of Post-Graduate Departments in “he 
University and also’ in the  affiliaed 
colleges. ‘This is beyond the ambit of 
power — legislative or executive — that 
the State enjoys under Entry 25, List 
III of VIIth Schedule of the Consti-u- 
tion. 

S. 11 is a consequential provision end 
declaratory in character. Its object is 
to give effect to the amendments carri- 
ed out to the provisions of the Act by 
the Second Amendment Act in so far 
as they relate to the elections held to 
the various authorities of the Univ2r- 
sities incorporated under the Act prior 
to the commencement of the Seccnd 
Amendment Act. S, 11 of the Seccnd 
Amendment Act is merely part’ end 
parcel of the regulatory power enj2y- 
ed by the State under Entry 25 of List 
INI of VIIth Schedule of the Consticu- 
tion, , 


The senators whose terms are car- 
tailed by the Notification under S. 11 
are not prevented from contesting <he 
election again. They have no funda- 
mental right to the office of Senacor. 
It is derived from the provisions of 
the Act. Therefore the Legislature -vas 
competent to enact S. 11 of the Ac. 


(Para 13) 

Cases Referred: Chronological Peras 
(1979) W. P. No. 7503 of 1977: AIR 1979 
Kant 186 i 3 
(1972) 1 Mys LJ 327 11 
AIR 1967 SC 1305 10 
AIR 1956 SC 6l4 ii 
AIR 1952 SC 324 il 
M. R. Janardhan, for Petitioners; 
V. C. Bramharayappa, Govt. Pleader 


(for Nos. 1 and 4) and Krishnamurthy 
and V. Tarakaram (for Nos, 2 and 3), 
for Respondents. i 
CHANDRAKANTARAJ URS, J:— In 
these two writ petitions, rule :2ad 
been issued on 7-9-1977 by a leamed 
single Judge. However, on 28-9-1977 
the rule was recalled since the peti- 
tions involved the constitutional vali- 
dity of S. ‘11 of Karnataka Act 1E of 


} 
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1977 as rule in such a case, having 
regard to the provisions of the Consti- 
tution then existed, could have been 
issued only by a Bench of five Judges. 
But the matter remained unnoticed and 
by the time the petitions were posted 
for hearing, the bar that existed for a 
single Judge-to issue rule had been 
removed by an appropriate amendment 
to the Constitution. We accordingly 
proceed to dispose of the matter on 
merits since all the parties have been 
served and also been heard. 

2. The facts leading to these peti- 
tions are as follows: The petitioners 
are Professors in‘ the University of 
Mysore. They were elected to the Se- 
nate of the University at the election 
held to the Senate on 23-7-1976 from 
the constituency under S. 21 (1) (19) 
of the Karnataka State Universities 
Act, 1976, (hereinafter referred- to as 
the Act). That constituency was carved 
out for Professors and Directors in 
Post-Graduate Departments. The repre- 
sentation under the said provision was 
for five Professors, 

3. In W. P. No. 7503/1977 which 
we have just now disposed of, we have 
dealt with at length the history of the 
Act and the Amendments made from 
timè to time. In the said petition, the 
grievance of the petitioners was in re- 
gard to the election held in respect of 
constituency falling under S. 21 (1) 
(18) of the Act, and the impugned noti- 
fication therein relates to one portion 
of the notification impugned herein. 
The Vice-Chancellor by the ‘common 
notification has declared the election 
of the petitioners as null and void in 
terms of S. 11 of the Act 18 of 1977 to 
which we may refer for brevity as 
“the Second Amendment Act”. 

4. The impugned notification at Ex- 
hibit-A has been assailed on a number 
of grounds, It was inter alia contended 
that the Second Amendment Act was 
neither bona fide nor just. The Vice- 
Chancellor acted mala fide. The provi- 
sions of the Second Amendment Act 
were not retrospective in operation and 


therefore the said notification has in- 
terfered with the right of the peti- 
fioners who were duly and lawfully 


elected under the Act. It has been fur- 
ther contended: that the State Legisla- 
ture had no competence to enact S. 11 
of the Second Amendment Act. The 
Second Amendment Act if given effect 
to would lead to absurdity. 


, 
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5. Shri V. Krishna Murthy, learned 
Senior Advocate, appearing for 


respondents 2, 3 and 4 firstly. contend- 
ed that there was a threshold bar 
under Art. 226 (3) of the Constitution 
for entertaining the petitions inasmuch 
as the petitioners have not exhausted 
the remedy provided under the Act. 
This preliminary objection in our opin- 
fon is not tenable as the petitioners 
have also challenged the constitutional 
validity of the Second Amendment Act 
and no relief in that behalf could have 
been given by the Chancellor-4th res- 
pondent in any appeal filed before him 
under S. 48 of the Act. 

6. The questions as 
fore us are: 

(1) Whether S. 21 (1) (19) as amend- 
ed by the Second Amendment Act has 
retrospective operation? 

(2) Whether the State Legislature has 
necessary competence to enact S. 11 of 
the Second Amendment Act? 

(3) Whether giving effect to the pro- 


canvassed be- 


visions of the Second Amendment Act 
would lead to any absurdity as con- 
tended for by the petitioners? 

(4) Whether the petitioners have 


been discriminated by the impugned 
‘notification inasmuch as the other Se- 
nators selected from other constituen- 
cies have the right to continue in office 
for a full term while the petitioners’ 
term has been curtailed, violating the 
equality guaranteed by Art, 14 of the 
Constitution? 

7. We may mention at the outset 
that the bona fides of the Legislature 
in enacting the Act is wholly beside 
the point for judging the validity of 
S. 11, and with regard to the mala 
fides attributed to Vice-Chancellor the 
allegations are too vague to be examined. 

8. Shri M. R. Janardhan and Sri 
Lakshmikantaraje Urs appearing for the 
petitioners have urged that giving effect 
to the Second Amendment Act would 
lead to absurdity” inasmuch as no elec- 
tion at all is possible to some of the 
faculties .which contained only one Pro- 
fessor. For a proper consideration of 
this question, we may set out sub- 
cl. 21 (1) (19) as amended by S. 4 of 
the Second Amendment Act, which is 
as follows: 

“One Professor or Director in the 
Post-Graduate Departments from each 
of the faculties, elected by Professors 
and Directors in Post-Graduate Depart- 
ments of that faculty.” 
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ALR. 
It was urged that in the University 


of Mysore, there are seven faculties 
which are Arts, Science, Ecucation, 
Engineering, Commerce, Medicine and 


Law. It was also submitted that tha 
University did not have Departments 
in Engineering and Medicine (Medical). 
It was further submitted tkat the 
faculty of law has only one Professor. 
On these basis it was urged that it was 
not possible to give effect to the Se- 
cond Amendment Act, as there would 
be no election for instance to the 
\Yaculty of Law. It is difficult te accept 


this contention having regard to the 
composition of the Senate and the 
scheme of the Act. S. 17 of the Act 


deals with Deans and which as amend- 
ed by the First Amendment Act is as 
follows: . 

“17. Deans.— (1) Every Head of De- 
partment of Studies who is a Profes- 
sor shall, by rotation according to 
seniority, act as the Dean of the Fa- 
culty for a period of two years: i 

Provided that if in any Faculty there 
is no Professor, the seniormost Reader 
shall act as the Dean and if there is no 
Reader such teacher as the Vic2-Chan- 
cellor may designate shall act as the 
Dean. 

Provided further that where no per- 
son in any Department of Studies is 
available to act as the Dean of the 
Faculty or where the University does 
not have a Department of Studies for 
any Faculty, such Professor or Senior- 
most Reader or Teacher in a Depart- 
ment of Studies of an affiliated college 
as may be nominated by the Vice- 
Chancellor shall act as the Dean of the 


.Faculty. . 


(2) The Dean of each Faculty shall 
be the executive officer of the Faculty 
and shall preside at its meetings. l 

(3) The Dean shall have such other 
powers and functions as may be pre- 
scribed by the Statutes and Ordi- 
nances.” 

Under S. 20 of the Act, all the facul- 
ties are themselves the authorities of 
the University under the Act. Under 
S. 21 (1) (3) of the Act, all the Deans 
of faculties are ex-officio members of 
the Senate. Therefore, even if there 
was a single Professor in a faculty, 
he would have representation in the 
Senate without there being any elec- 
tion, and such representation, to a 
Dean, is not envisaged in the scheme 
of the Act by the process of election. 
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We have already held in W. P. Wo- 
7503/1977- that under the scheme of 
S. 21 (1) of the Act read with Statute’ 
5 of the University of- Mysore relat-ng 
to the preparation of electoral rolls 
that it was implicit that the constitu-- 
jencies under S. 21 (1) of the Act wre 
mutually exclusive and not overlap- 
ing. The contention urged, in this regard 
therefore fails and is rejected. 

9. We will now examine the ques- 
tion whether any right of the peti- 
tioners has been deprived of in vicla- 
tion of Art. 14 of the Constitution in- 
asmuch as their statutory period of 
three years had been curtailed wile 
other Senators who were elected were 
allowed to enjoy the stipulated. term 
under S. 33 of the Act, To attract 
Art. 14 of the Constitution, it is wel 
settled principle that the petitioners 
must prove that they have been singl- 
ed out for hostile discrimination when 
they were similarly situated as others 
who have not been so discriminated. In 
other words, the Court should consi=er 
whether the same class of persons have 
been subjected to discriminatory treat- 
ment. We have already noticed that in 
the composition of the Senate under 
S. 21 (1) of the Act, different classes 
of persons have been. given represerta- 
. ition and the scheme of the said section 
is to exclude one class of persons from 
the others enumerated therein. That 
being the position, the petitioners cen- 


not make a grievance that they hive ` 


been discriminated as against the other 
lected represéntatives. 

10. The learned counsel for 
fioners have placed reliance on 
Ruling of the Supreme Court in the. 
case of Vice-Chancellor, Osmania Uni- 
versity v. Chancellor, Osmania Univer- 
sity (AIR 1967 SC 1305). We do not 
think that the petitioners can derive, 
support from the decision. That case is 
clearly distinguishable on facts. There, 
the relevant provision was struck dcwn 
-as violative of Art. 14 of the Constiiu- 
tion, solely on the ground that the sp- 
pellant therein, the Vice-Chancellor, 
had been singled out for hostile treat- 
ment having regard to the circumst=n- 
ces of that case, This is clear from the 
passages in the decision extracted be- 
low: . 

“Therefore, it is clear that S. 13-A 
applies only to the appellant. Though, 
no doubt, it has been. stated, on bebal 
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the 


-aS a class by himself and 


peti- | 
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of the respondents, -that similar provi- 
sions were incorporated, at about the 
same time in two other Acts, relating 
to two other Universities, viz, the 
Andhra University and the. Sri Ven- 
kateswara University, and though this 
circumstance has also been taken into 
account by the learned Judges of the 
High Court, in our opinion, those pro- 
visions have no bearing in considering 
the attack levelled by the appellant on 
S. 13-A of the Act. 

This is a clear case where the 
tute itself directs its provisions, 
enacting S. 13-A, against one indivi- 
dual, viz, the appellant; and, before 
it can be sustained as valid, this Court 
must be satisfied that there is a reason- 
able basis for grouping the appellant 
that such 
reasonable basis must appear either in 
the statute itself or must be deducible 
from other surrounding circumstances. 


Sta- 
by 


According to learned counsel for the 
appellant, all Vice-Chancellors of the 
Osmania University come under one 


group and can be classified only as 
one unit and there is absolutely no 
justification for grouping. the appellant - 
under one class and the Vice-Chancel- 
lors to be appointed in future under a 
separate class. In any event, it is also 
urged that the said classification has no 
relation or nexus to the object of the 
enactment.” 


The petitioners’ contention would 
have some force, if amongst themselves 
there was discrimination by virtue of 
the impugned notification. It is clear 
from that notification that all the five 
Professors elected in 1976 from the 
constituency falling under S. 21 (1) (19) 
of the Act, as it stood then Have been 
unseated by the declaratory effect of 
S. 11 of the Second Amendment Act. 
Therefore, the argument based on the 
alleged violation of Art. 14 of the Con- 
stitution, has no substance and the 
same is accordingly rejected. 


11. Of the remaining two questions, 
we shall now deal with the question 
whether S. 21 (1) (19) of the Act, as 
amended by the Second Amendment 
Act, is prospective and not  retrospec- 
tive. Shri V. Krishna Murthy urged 
that having regard to the language of 
S. 2 of the Second Amendment Act, 
which gives retrospective effect to Sec- 
tion 2 (2A), and having regard to the 
Statement of Objects and Reasons con- 
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tained in the Second Amendment Bill, 
it is implicit that amendment of Sec- 
tion 21 (1) (19) of the Act, should also 
be construed as retrospective in opera- 
tion. In support of this contention, he 
placed relianée on the decision of the 
Supreme Court. in the case of Shamrao 
v. Parulekar (AIR 1952 SC 324) .to 
make his point that any substitution 
in a Statute should be read as if it was 
enacted in the Principal Act from the 
very inception. The said Supreme Court 
decision has been followed by a Divi- 
sion Bench of this Court in the case of 
Sha Chunnilal ‘Sohanraj v. T. Guru- 
shantappa (1972 ® Mys LJ 327). The 
Supreme, Court in Shamrao’s case ob- 
served: 


“The construction of an Act which 
has been amended is now governed by 


technical rules and we must first be 
clear regarding the. proper canons of 
construction. The rule is that when a 


subsequent Act. amends an earlier one 


in such a way as. to incorporate itself, ~ 


` or a part of itself, into the earlier, 
- then the earlier Act must thereafter 
be read and construed (except where 
that would lead to a repugnancy, in- 
consistency or absurdity) as if the 
. altered words had been written into 
the earlier Act with pen and ink and 
the old words scored out so that there- 
after there is no need to refer to the 
amending Act at all.” i a 
This observation according to. us . has 
‘really no application to the facts and 
circumstances of the present case. That 
observation has been explained in Ram 
Narain v. Simla Banking and Indus- 
' trial Co. Ltd. (AIR 1956 SC 614) where- 
in Jagannadhadas, J., speaking for the 
Bench of the Supreme Court, observed 
as follows: : 
“Now there is no question about the 
correctness of this dictum. But it ap- 
pears to us that it has no application 
_ to this case. It is perfectly true as stat- 
ed’ therein that whenever an amended 
Act has to be applied subsequent to the 
date of the amendment the various 
, unamended provisions .of the Act have 
to be read along with the amended 
provisions as though they are part of 
it. This is for the purpose of determin- 
ing what the meaning of any particu- 
lar provision of the Act as amended 
is, whether it is in the unamended part 
„or in the amended part. 
But this is not the same 


thing as 


saying that the amendment itself must 
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` under Statute 5 (viii) of the 


A.L R. 


be taken to have -been in existence as 
from the date of the earlier Act. That 
would be imputing to the amendment 
retrospective operation which could 
only be done if such retrospective op- ` 
eration is given by the amending Act 
either expressly , or by necessary impli- 
cation.........” i 


- Having regard to these observations, 
the decision of this Court in Sha Chun- 
nilal Sohanraj’s case cannot be said to 
have laid- down the correct law. 


12. That, however, is not the end 
of the matter. S. 21 (1) (19)-of the Act~ 
as amended has altered the nature and 
character of representation of Profes- 
sors .and Directors of Departments in 
Post-Graduate Studies of the Univer- ` 
sity, The electoral roll under Statute 5 
(viii) prepared by the University prior 
to the ‘Second Amendment Act has 
become incomplete and contrary to the 
provisions of the Act as amended by 
the Second Amendment Act. If this is 
the result sought to be -achieved - by 
the amendment of S. 21 (1) (19) of the 
Act, then the petitioner cannot legiti- 
mately contend that their election has 
been in accordance with the provisions 
of the Act as amended by the Second 
Amendment Act particularly having 
regard to S. 11 of the Second Amend-. 
ment Act. More so when the Chancel- 
lor has acted in terms of the proviso 


to S. 2 (2A) ‘of the Act by exercising 
his power of nomination in respect of 
Departments not maintained and run 
by the University in 1978, making it 


' Univer- 

electoral. rolls , 
Statutes. - 
of the University. For the above rea- 

sons, we. are of the view that the im- 

pugned notification ‘at Exhibit A in so 

far as the petitioners are concerned is 

not without the authority of law and 

therefore not liable to be quashed. 


` 43. Thus only the first question rais- 
ed before us remains for consideration. 
S. 11 of the Second Amendment Act 
is a consequential provision and decla~ 
ratory in character. Its object is. to 
give. effect fo the amendments carried 
out to the provisions. of the Act by the). 
Second Amendment Act in so far as 
they relate to the elections held to. the 
various authorities of the Universities 
incorporated under the Act prior to.the 
commencement of the Second Amend- 
ment Act. It is not disputed before us 


obligatory on the part of the 
sity. to prepare. fresh 
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that that the State Legislature is ccm- 
petent- to make laws in regard to con- 
stitution and regulation of the Univer- 
sities in tħe State, If this is conceded 
then S. 11 of the Second Amendment 
Act is merely part and parcel of the 
regulatory power enjoyed by the S-ate 
under Entry 25 of List III of Vzīth 
Sch. of the Constitution. The petitioners 
are not prevented from contesting the 
elections: that are bound to be held 
- to the Senate of the University from 
the constituency falling under S. 21 (1) 
(19) as amended now. Representation 
has been enlarged. Petitioners have no 
fundamental right to the office of a 
Senator in the University. Their right, 
if any, is purely derived by the provi- 
sions of the Act and likewise subject 
to the restrictions that may be impos- 
ed on them by the Act in order to 
achieve the objects underlying the Act, 
In the instant case the main objec: of 
the Second Amendment Act was to en- 
large the representation for Professors 
and Directors of Post-Graduate De- 
partments in the University and also 
in the affiliated colleges. This cannot 
by any stretch of imagination, . in our 
opinion, be beyond the ambit of power 
— legislative „or executive — that the 
State enjoys under Entry 25, Lis- I 
of VIIth Sch.’ of the Constitution. -The 
learned counsel for petitioners have 
not placed any authority before us to 
the contrary. Therefore, the first ques- 
tion touching up` on the legislative 
competence to enact S. 11 of the Se- 
cond Amendment Act also fails ard is 
rejected. 


14. For the: reasons stated akove, 
the rules are‘ discharged and the peti- 
tions are dismissed and in the circum- 
stances there will be no order és to 
costs, - ‘ : 


+ 


Petitions dismissed. 
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D. V.:Kempaiah and others, Peti- 
tioners v. The Chief Marketing Officer, 
.Karnataka and others, Respondents. 

Writ Petns. Nos. 6499, 7190 of 1975 
and 14, 35 and 73 of 1976, D/- £2-1- 
1979. - na ` 

(A) Karnataka AgricuÌtural Produce 
Marketing (Regulation) Act (27 of 1366), 
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S. 8 (2) (as amended by ‘Act 43 of 1976) 
— Validity — Not ultra vires Art. 19 
(1) (g) of the Constitution, (Constitu- 
tion of India, Art. 19 (1) (g)). 

Section 8 (2) as amended in 1976 im- 
poses a total ban on wholesale purchase 
or sale ‘of agricultural produce outside 
the market yard, sub-yard or sub-mar- 
ket yard and inside the market, There 
cannot be any such sale or purchase 
even as between two traders. But these 
restrictions cannot be complained of as 
unreasonable. There is no fundamental 
right to carry on any trade in any 
particular locality. It is perfectly open 
to the State to prohibit business being 
done in a particular place or locality. 
‘It is equally legitimate to permit a 
business being done in a_ particular 
locality if public interest demands. 

7 - | (Paras 6, 10) 
. It is now well settled that (i) If the 
Act intends to protect the producer by 
eradicating or at any rate reducing- 
the scope of the exploitation in deal- 
ings, it cannot be said to create unrea- 
sonable- restrictions on the citizens’ 
right to do business unless it is clearly 
established that the provisions are too 
drastic, unnecessarily harsh and over- 
reach the scope of~the object of the 
Act. (ii) If the control on marketing 
of agricultural produce has to be effec- 
tive in the interest of the agricultural . 
producer, transactions between traders 
and traders have also to be controlled. 
And (iii): In order to achieve the ob- 
jects of the Act, transactions on agri- 
cultural commodities even as between 
traders and traders could be. prohibited 
in a specified area like outside the 
market yard and inside the market. 
AIR 1956 Bom 21 and (1965) 4 Law 
Rep 366 (Mys) and AIR 1971 SC 1017 
and AIR 1962 SC 1517, Relied on. 
(Para 11) 


(B) Karnataka Agricultural Produce 
Marketing (Regulation) Act (27 of 1966), 
S. 8 (2) (as amended by Act 43 of 1976) 
— Scope — Section encompasses trans- 
actions between traders and- traders 
also. | ; 


S. 8 (2) after its amendment in 1976, 
has not the original colour and con- 
tent. The Act has thrown the protec- 
tive: net wider so as to cover not only 
the transactions between traders and 
producers, but -also those between 
traders and traders. Its present object, 
among others; is to regulate the mar- 


— 
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keting of agricultural produce and not 
merely to regulate the buying and- seb 
ling to which a producer is a party, It 
cannot, therefore, be construed as not 
intended to cover transactions between 
traders and traders in the area outside 
the market ve and inside the market 


(Para 12) 
(C) Constitution of India, Art, 254 
(1) — Question of repugnancy can 


arise only in respect of legislation fal- 
ling in Concurrent List —- Karnataka 
Agricultural Produce Marketing (Regu- 
lation) Act (1966) (as amended in 1976) 
is immune from such attack, (Karna- 
taka Agricultural Produce Marketing 
(Regulation) Act (27 of 
AIR 1957 SC 297 and AIR 1976 SC 1031, 
Relied on. (Para 14) 


(D) Constitution ‘of iadh, Art. 304 (b) 
Karnataka Agricultural Produce 
Marketing (Regulation) Act being a 
' regulatory measure need not comply 
with provisions of Art, 304 (b). (Karna- 
taka Agricultural Produce Marketing 
(Regulation) Act (27 of 1966), Pre.). 
_ (Para 15) 
Cases. Referred: Chronological Paras 


(1979) W. P. No. 5525 of 1975, D/- 19-1- 
1979 (Kant), Sohanlal Jain v, State 
of Karnataka 10 

(1978) W. Ps. Nos, 2839 of 1975 etc. 
D/- 28-9-1978: (1979) 1 Kant LJ 43 


12 

AIR 1976 SC 1031 + 14 
AIR 1975 SC 583: 1975 Tax LR. 1361- 
15 

AIR 1971 SC 1017 10, 11 
AIR 1970 Mys 114 12 


(1965).4 Law Rep 366 Mys) 10, a 


` AIR 1962 SC 97 0 
AIR 1962 SC. 1406 15 
AIR 1962 SC 1517 11 
ATR 1959 SC 300 5, 11 
AIR 1957 SC 297: 1957 Cri Ly 409 7 

1 
AIR 1956 Bom 21 10, 11- 


. H. K. Vasudeva Reddy (in W. Ps. Nos, 
6499, 7190 of 1975 and .14-of 1976); S, G. 
Sundaraswamy (in W. P. No. 35 of 
1976) and C. N. Kamath (in W. P.. No. 
73 of 1976), for Petitioners, R. N. Byra 
Reddy, Advocate General, S. G. Dodda- 
kalegowda, 1st Addl. Govt, Advocate; 
- H. B. Datar for K. S. Desai and B. G. 
Sridharan, for Respondents. ` 


' JAGANNATHA SHETTY, J.:— Peti- 


tioners in all these writ petitions are 
either traders or _commission agents. 


1966), Pre.).- 


ALR. 


They are also called as market- func- 
tionaries -under the- Karnataka Agricul- 
tural Produce Marketing (Regulation) 
Act, 1966, hereinafter referred to as 
“the Act”. They are presently carrying 
on their business .in agricultural pro- 
duce in a locality called ‘Old and New 
Tharagupet along with Krishna Rajen< 
dra Market’ at Bangalore. The -area 
consisting of these- localities was once 
notified as “market yard”, but now a 
new market yard has been established 


7 


at Yeshwanthpur on Tumkur Road and - 


the Market Committee has issued noti~ 
ces to the petitioners to shift their 
business. to the new market yard. The 
petitioners have challenged the validity 
of the notices ‘contending, inter alia, 
that the objections filed by them against 
the proposal to shift the market yard 
were not considered, and there were 
no adequate facilities for trading in 
the new market yard. 


2. During the pendency of the writ 
petitions, the Act was amended by 
Karnataka Act 43 of 1976 widening the 
scope of the parent Act so as to bring 
within its fold all activities of buying 
and selling of notified agricultural pro- 
duce. The amending Act ("Act 43 of 
1976”) ‘also prohibited the sale and 
purchase of notified agricultural pro- 
duce in any area in the market other 
than the market yard, sub-yard or the 
sub-market yard. The petitioners by 
seeking appropriate amendments to the 
writ petitions, have also challenged the 


constitutional validity of Act. 43 of 


1976. 


3. Before examining the salient fea~ 
tures of the Act, it may be necessary 
to have a bio-data of the State of Kar- 
nataka and the economic philosophy 
informing the legislation. The State 
with an area of about 192,000 km. is 
located in the south-western part of 
the Deccan Plateau. It has a coastline 
of about 300 km. Population is -about 
29.3 million (provisional figures of 1971 
population census) representing some 
5.5% of.the total population of India. 
Among the various. States of India, 
Karnataka ranks sixth and eighth in 
area and population, respectively. 
About 76% of the population live in 
rural areas (29,500 villages), The re- 
maining 24% live in the State’s 245 
towns, about one-half (12%) in the 11 
principal centres of over 100,000 people. 
For administrative purposes, the State 
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is divided into: 4 divisions, 19 distric-:s, 
and. 175 io <(edtinintre tye ey 
x x . xX 

Some 6.7 ‘million persons are eae 
in agriculture, representing 65% of the 
total working population. The total 
land area in the State is some 19.0 mil- 
lion ha, and of this some 62% is cuki- 
vated (of which about one seventh is 
fallow); 15% forested; and 23% barren, 
uncultivated or used for non-agricul- 
tural purposes. The State produces a 
wide diversity of agricultural crops.* 


The Act in question falls within the 
. legislative entries 26 and 28 of List II 
of the Seventh Schedule to the Consti- 
tution, These legislative entries deal 
with ‘Trade and Commerce within the 
State’, and ‘Markets and Fairs’ respec- 
tively. It is stated that the State of 
Karnataka in its agricultural develep- 
ment plan has stressed development of 
modern regulated markets for improved 
marketing of agricultural produce. The 
improved marketing facilities are found 
to be particularly important for the 7 
lakhs small farmers, who hold lss 
than 2 hectares each, and whose bar- 
. gaining power is nowhere near the dig 
farmers. To increase competition end 
improve efficiency in marketing of agri- 
cultural produce, a meeting place for 
buyers and sellers has been found to 
be necessary. The facilities of handling 
large quantities of produce under a 
system that assures maximum competi- 
tion and a minimum of wastage sho.ld 
be provided to them. With that end in 
view, the legislature has enacted. the 
Act in question. 


4. We may now look at some of the 


provisions of the Act. The Act provides’ 


for delimitation, by notification, cf a 
market area (Section 3). In the market 
area the notified agricultural produce 


shall be regulated (Section 4). For 
every market area there shall be a 
market, For every market there shall 


be a market yard (Section 6). No place 
in the market or the sub-market, ex- 
cept the market yard, 
sub-market yard, as the case may be, 
shall be used for the purchase or sale 
of notified agricultural produce (Sec- 


*(See Mysore Agricultural Wholesale 
Markets Project made by the Inter- 
national Bank for Reconstruction and 

_ Development Coionahoni Deveiop- 

- ment Association).) 
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tion 8). Only licensed. traders, commis- 
sion agents and other market func- 
tionaries are allowed to operate in such 
markets. Their commission and other 
charges are fixed. The aim of these 
regulated markets is the eradication of 
weighing malpractices, excessive mar- 
ket deductions and collusion among tra- 
ders. The Act provides for the consti- 
tution of Market Committees which is 
a representative body of agriculturists, 
traders, commissicn agents etc. (Sec- 
tions 10 and 11), These Committees are 
statutory legal bodies with designated 
powers. (Section 63). They have to 
maintain and manage the market yards, 
provide facilities for marketing of agri- 
cultural produce and’ supervise the 
traders and licensees. In addition to 
their regulatory functions, they are 
granted corporate powers, enabling 
them to own property, borrow money, 
collect fees, sue. and be sued etc. All 
moneys received or realised by a Mar- 
ket Committee either by way of fees 
or penalty, loans or grants shall form 
part of a fund called “the Market 
Fund”. (Section 90). ` 


5. The historical background for 
this kind of legislation has been suc- 
cinctly stated by the Supreme Court 
in Arunachala Nadar v. State of Mad- 
ras, AIR 1959 SC 300 paras 6 and 7 as 
follows: 


"6. There is a historical background 


for this Act. Marketing legislation is 
not a well-settled feature of all com- 
mercial countries. The object of such 


legislation is to protect the procedures 
of ‘commercial crops. from being ex- 
ploited by the middiemen and pro- 
fiteers and to enable them to secure a 
fair return for their produce......... 


7. The Act, therefore, was the result 
of a long exploratory investigation by 
experts in the field, conceived and 
enacted to regulate the buying and sel- 
ling of commercial crops by providing 
suitable and regulated market by elimi- 
nating middlemen and bringing face -to 
face the producer and the buyer so that 
they may meet on equal terms, thereby - 
eradicating or at any rate reducing the 
scope of the exploitation in dealings. 
Such a statute cannot be said to create 
unreasonable restrictions on the citi- 
zens’ right to-do business unless it is 
clearly established that the. provisions 
are too drastic, unnecessarily harsh 


- Jong title of the 


‘N 


. duce Marketing 


- chases 
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and overreach the scope of the object 
to achieve which it is enacted.” 


6. We now turn to Act 48 of 1976. 


“It just contains five sections, and it 
would be better’ to set out the same 


hereunder: 

“1, Short title— This Act may be 
called the Karnataka Agricultural Pro- 
(Regulation) (Second 
Amendment) Act, 1976. s : 

2. Amendment of long title-——- In the 
Karnataka Agricul- 
tural Produce Marketing (Regulation) 
Act, 1966 (Karnataka Act No 27 of 


1966) (hereinafter referred to as the 
principal Act), for the words “buying 
and selling” the, word “Marketing” 


shall be substituted. 


3. Amendment of Preamble.— In 
the Preamble to the principal Act, for 
the words “buying and selling’, the 
word “Marketing” shall be substituted. 


4, Amendment of Section 2— In 
Section 2 of the principal Act, after 
clause (18), the following clause shall 
be inserted, namely,— _ sa 

“18-A, ‘ ‘Marketing’ means buying and 
Selling of agricultural produce and in- 
cludes grading, processing, storage, 
transport, packaging, market informa- 
tion and channels of distribution.” 


5. Amendment of Section 8.—In Sec- 
tion 8 of the principal Act,— 

(1) in sub-section (1), for item (ii) ‘to 
the proviso to clause (b) the following 
item shall be substituted, namely:— . 

‘(ii) to the purchase of such produce 
if the purchaser is a person who pur- 
such produce for his domestic 
consumption;’ 

(2) in sub-section (2), the words “be~ 
longing to a producer” shall be omit- 
ted. 

(3) for the proviso to sub-section (2), 


the following proviso shall be substi- / 
tuted, namely,— i 
‘Provided that nothing in this: sub- 


‘section shall be applicable to the pur- 
chase or sale of such agricultural pro- 
duce by way of retail sale’.” 

The words “buying and selling” in 
the preamble and the title to the Act 
have been substituted by the word 
“marketing”, and “Marketing” has been 
defined to mean not only “buying and 
selling of agricultural produce” but 
also “grading, processing, storagé, 
transport, packaging, market informa- 


“tion and channels of distribution.” The 
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„purchase or sale 


A.L R. 


amendment has thus widened the scope 
of the Act. There is also an important. 
change in Section 8. Sub-section (2) of 
Section 8 before its amendment read 
as follows: 

“8 (2). No place in the market or tha 
sub-market, except the market yard, 
sub-yard or the sub-market yard, as 
the ‘case may be, shall be used for the 
purchase or sale of notified agricultural 
produce belonging to a producer. 

Provided that nothing in this sub- 
section shall be applicable to the pur- 
chase or sale of such agricultural pro- 
duce by way of retail sale if the pro- 
ducer of such produce is himself its 
seller and the purchaser is a person 
who purchases such produce for his 
domestice consumption.” aa : 

It is clear from the section that there 
was no impediment or prohibition for 
trading on agricultural produce as be- 
tween traders and traders outside the 
market yard or sub-yard and inside the 
market, But the transactions with the 
producer or trading on the produce be- 
longing to a producer should’ be con- 
fined exclusively within the market 
yard, sub-yard or the sub-market yard, 


. The retail sale. of agricultural produce 


with the ‘producer was however not 
barred in any place, After the amend- 
ment, sub-section (2) of Section 8 pro- 
vides as_follows:— 


"8 (2): No place in the market or “the 
sub-market, except the market yard, 
sub-yard or -the ‘sub-market yard, as 
the case may be, shall be used for the 
of notified agricultu- 
ral produce: 

Provided that fothing hi this sub-sec= 
tion shall be applicable: to the pur- 
chase or sale of such agricultural pro- 
duce by way of retail sale.” 

The last words “belonging fo a pro- 
ducer” in sub-section (2) have ` been 


omitted. The result is that there would 


be a total ban on wholesale purchase 
or. sale of agricultural produce outside 
the market yard, sub-yard or sub- 
market yard and inside the market, 
There cannot be any such sale or pur- 


chase even as between two traders. In 
other words, the Act now creates “a 
no man’s land” or a “buffer zone” 


where sale or purchase of agricultural 
produce except by way of retail. is 
totally barred. 

°%. Sub-section (2) of Section -8 has. 
been challenged by the petitioners 
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mainly on two grounds: (i) That it nas 
imposed an unreasonable restriction on 
their right to trade guaranteed tó 
them under Article 19 (1) (g), of the 
Constitution; and (ii) That since the Act 
was intended to safeguard the. irte- 
rests of only the producer, the amend- 
ment to Section 8 should be so con- 
strued as imposing no restrictions on 
transactions between traders and 
traders. 


8. It will be convenient to consider 
these two contentions at this stage 
itself, 


§. Article 19 (1) (g) of the Consti- 
tution confers on all citizens a righi to 
practise any profession, or to carry on 
any occupation, trade or business sab- 
ject to the power of the State to m- 
pose reasonable restrictions in the in- 
terests. of the general public. The rea- 
sonable restriction connotes. that the 
limitation imposed on a citizen in the 
enjoyment of that right should not be 
arbitrary and must have a reasonzble 
relation to the object which the lezis- 
lation seeks to achieve. It follcws, 
therefore, the reasonableness of a re- 
striction has to be determined in an 
objective~manner and from the stend- 
point of the’ interests of the general 
public and not from the point of view 
of the persons upon whom the restric- 
tions are imposed or upon abstract con- 
siderations, f 


10. The petitioners’ grievance is “hat 
the State cannot prevent them from 


carrying on wholesale trade in noti-. 
fied agricultural commodities in tnreir 
existing places and they cannot by 
compulsion be asked to confine tneir 


trade only within the new market yard. 


While considering this question, we 
must bear in mind that the liberty of 
an individual to do as he pleases even 
in innocent matters is not absolute, As 
we have observed in a recent case 
Sohanlal Jain v. State of Karna-aka 
(W. P. No, 5525 of 1975 and connected 
W. Ps. disposed of on 19-1-1979) (Kent): 


“That liberty frequently must and 
is very often made to yield to the com- 
mon good. The striking of the right 
balance between the individual liberty 
on the one hand and the common good 
— as the State conceives it — on the 
other, is a perennial and continuing 
exercise beset with recurring difficulty. 
The restraints on liberty should be 
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judged not only subjectively as appli- 
ed to a few individuals who come with- 
in their operation, but alse objectively 
as securing the liberty of a greater 
number. This stems from the theory 


that ‘the whole is greater than the sum’ 


total of all the parts’, The concept, of 
public welfare is a broad and inclusive 
concept, the social, economic, moral and 
physical well-being of the community, 
as well as its political well-being com- 
ing within its content...... gi 


The petitioners, in our view, cannot 
legitimately contend that the restric- 
tion complained of is unreasonable. 
There is no fundamental right to carry 
on any trade in any particular loca- 
lity. It is perfectly open to the State 
to prohibit business béing done in a 
particular place or locality. It is equal-. 
ly legitimate to permit a business being 
done in a particular locality if public 
interest demands. In Bapubhai v. State 
of Bombay, AIR 1956 Bom 21 at p. 24 
Chief Justice Chagla while considering 
the scope of a similar restriction in 
the Bombay Agricultural Produce Mar- 
kets Act, 1939, held that it was rea- 
sonable. This Court in Ramakrishna 
Hari Hegde v. The Market Committee, 
Sirsi, (1965) 4 Law Rep 366 at p. 375 
was also of the same view. Honniah, J., 
while considering the validity of a pro- 
vision in the Bombay Agricultural Pro- 
duce Markets Act, 1939 prohibiting the 
sale or purchase of any agricultural 
produce in some place, observed: 


arr ‘The amended Section 4-A (3) 
is based on this rule. It would be ‘seen 
that according to this rule, within the 
larger market area,- which is declared 
by the Government under Section 4, 
there should be a market yard in which 
the business should be transacted and 
contiguous to the market yard, there 
should be an area. known as market 
proper where no business should be 
transacted. This area, where no busi- 
ness should be transacted is set apart 
in order to protect the producers. If 
a producer came to the market area 
with the intention of displaying his 
goods in the market yard and selling 
them there, he should not be inveigled 
into parting with his produce before 
he reached the market yard, the’ in- 
tention being that. the producer should 
be allowed to sell his produce at com- 
petitive rates and he could only get 





~ 
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competitive rates, provided he sold his 
goods in the market yard, the middle- 
men have to put through the transac- 
tions, in accordance with the rules and 
regulations in force. Hence the produ- 
cer is likely to get a fair’deal for his 
produce.” (Underlining is ours). 

The learned Judge continued at p. 376, 
para 10: . 

Yass Outside that belt there is no 
restriction and within the belt the only 
place where business could be trans- 
acted is in the market yard . because 
outside the market yard the whole con~ 
tiguous area becomes as it were a pro- 
hibited zone. The Act does undoubted- 
ly restrict the freedom of a citizen to 
trade ‘as.and where he wills’. This was 
enacted for the very purpose of con- 
trolling the business in commercial 
crops. The restrictions imposed are rea- 
sonable restrictions and they do not 
infringe the rights of a citizen to, trade 
‘as and where he wills’.” : 


The decision of this Court in Rama-« 
krishna Hari Hegde’s case was affirmed 
by the Supreme Court in Ramakrishna 
Hari Hegde v. The Market Committee, 
Sirsi, AIR 1971 SC 1017, Jaganmohan 
Reddy, J., while speaking for the Sup- 


reme Court observed at ‘page 1019, 
para 8: 
t... The declaration of the Market 


area subject to Section 5-A has the 
effect of prohibiting the purchase of 
sale of agricultural produce in any 


place in that area except in the area 
_declared as a principal Market Yard 
or Sub-Market yard or yards, if any. 


This Court had earlier in Mohammad 
Hussain Gulam Mohammad v. State of 
Bombay, (1962) 2 SCR 659: (AIR 1962 
SC 97) held Sections 4, 4-A, 5, 5-A and 
5-AA to be constitutional and that 
none of the said provisions imposed 
unreasonable restrictions on the, right 
to carry on trade in the agricultural 
produce regulated under the Act and 
as such were not violative of Arti- 
cle 19 (1) (g) of the Constitution.” 


11. In Mohammadbhai v. State of 
Gujarat, AIR 1962 SC 1517, para 20 
the Supreme Court again observed: ` 

“Next it-is urged that the provisions 
in the Act ‘also affect transactions be- 
tween traders and traders, and alse 
affect produce not grown within the 
market area if it is sold in the market 
_ area. That is. undoubtedly so, But if 


7 brought into the market yard for 


control has to be effective in the in-. 
terest of the agricultural producer 
such incidental control of produce 
grown outside the market area and 
sale 
is necessary as otherwise the provisions 
of the Act would be evaded by alleg- 
ing that the particular produce sold in 
the market yard was not grown in the. 
market area. For the same reasons 
transactions between traders and trad< ' 
ers have to be controlled, if the con- 
trol in: the interest of agricultural pro- 


ducers and the general public has to 
be effective.” 
The following principles clearly 


emerge from the above decisions: (i) It 
the Act intends to protect the producer 
by eradicating or at any rate reducing 
the scope of the exploitation in deal- 
ings, it cannot be said to create un- 
reasonable restrictions on the citizens' 
right to do business unless it is clearly 
established that the provisions are toa 
drastic, unnecessarily harsh and over- 
reach the scope of the object of the 
Act, AIR 1959 SC 300 paras 6 and 7 
(ii) If the control on marketing of agri- 
cultural produce has to be effective in 
the interest of the agricultural produ- 
cer, transactions between traders and 
traders have also to be controlled, AIR 
1962 SC 1517 at p. 1527, para 20. And 
(iii) In: order to achieve the objects of 
the Act, transactions on agricultural 
commodities even as between. traders 
and traders could be‘prohibited in’ a 
specified area like outside the market 


- yard and inside the market AIR 1956 


Bom 21 at p. 24; (1965) 4 Law Rep 
(Mys) 366° -at p. 375, and AIR 1971 SC 
1017. 


Having regard to these pneis 
we cannot but reject the contention 
urged for the petitioners that S. 8 (2) 
imposes an unreasonable restriction on 
the right. guaranteed to them under 
Article 19 (1) (g) of the Constitution. 
The challenge to the validity of Sec- 
tion 8 (2), therefore, has to fail. Ae 


12. Nor there is any merit in the 
second contention urged for the peti- 
tioners that we should so construe Act 
43 of 1976 as imposing no restrictions 
on transactions between traders and 
traders. The decision of this Court in 
K. N. Marularadhya v. The Mysore 
State, ATR 1970 Mys 114 of course 
lends support to this contention. There- 
in it was observed that the Act, as it 


a 
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then stood, was intended to protect 
only the first sale of agricultural pro- 
duce to which the producer was a 
party, But this enunciation can no 
longer hold good. Sections 8 (2) and 
5 in particular, do not have the 
riginal colour and content. The Act 
has thrown the protective net wider so 
as to cover not only the  transacti=ns 
between traders and producers, zut 
also those between traders and trad=rs. 
ts present object, among others, is to 
regulate the marketing of agricultural 
produce and not merely to regulate [he 
buying and selling to which a producer 
is a party. We cannot, therefore, con- 
strue that Act 43 of 1976 as it stamds, 
was not intended to cover transactions 
between traders and traders in ~he 
area outside the market yard and in- 
side the market. It is not the conten- 
tion for the petitioners that the prowi- 
sions of the Act are beyond the lezis- 
lative competence. In B. Rajasekhariah 
v. The Secretary, Tiptur Agricultwral 
Produce Market © Committee, Tipzur, 
W. P. No. 2839/75 ‘and connected W. Ps. 
disposed of on 28-9-1978 this Court 
has observed that the Act could be 
more comprehensive to control every 
transaction on agricultural commodities, 


13. Mr, Sundaraswami, learned ccm- 
sel for the petitioners next contended 
that some of the provisions in the Act 
are too drastic and unrelated to he 
objects of the Act. He laid particzlar 
. emphasis on Sections 75, 76, 77 and 84. 
Section 75 provides for payment of 
price subject to such deductions, in 
cash only. Section 76 provides sale of 
agricultural produce by tender system 
or by public auction or by open ag-ee- 
ment or by sample ete. Section 77 
states that every licensed trader 
buys notified agricultural produce shall 
at such time enter into a written ag-ee- 
ment with the seller executed in iri- 
plicate of which one copy shall be 
retained by the buyer, one copy shall 
be retained by the seller and the t-ird 
copy shall be submitted to the Ma-ket 
Committee, Section 84 provides for 
arbitration for settlement of disp.zes. 
The learned counsel contended -hat 
there is absolutely no reason why 
transactions between traders and tra- 
ders should be subject to such restric- 
tions, Prima facie, it appears to us, 
that there is a good deal, of substzace 
in the criticism. The learned counsel 
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for the Market Committée was not 
unmindful of the force. of that criti- 
cism, He has produced a memo dated 
ist December, 1978 undertaking that 
the above provisions will not be en- 
forced on transactions between traders 
until the Government takes appropriate 
action in amending those provisions. 
Mr. Advocate General was still more 
gracious, On behalf: of the State he 
has also produced a memo dated 6th 
December, 1978. It reads thus: 


“The Government is willing to re- 
move the restrictions in relation to 
licensed traders exclusively by making 
necessary amendments to Sections 75, 
"6, 77 and 84 of the Karnataka Agri- 
cultural Produce Marketing (Regula- 
tion) Act, 1966. 


As regards Section 85. (3), the feasi- 
bility of amendment is being consider- 
ed by the Government.” ; 


These memos are recorded. In view 
of the undertaking contained therein 
it is unnecessary to consider the con- 
tention urged for the petitioners, 


14. Last contention on this part of 
the case relates to the repugnancy of 
the legislation. It was urged that Act 
43 of 1976 conflicts with the several 
provisions of Sale of Goods Act, the 
Contract Act and the Arbitration Act 
and the former has not heen reserved 
for consideration of the President as 
required under Article 254 (1) of the 
Constitution. It is too hard to accept 
this contention also. The question of 


_Yepugnancy. can arise only with refer- 


ence to legislations falling under the 
concurrent list. That principle has been 
well settled by a string of decisions of 
the Supreme Court commencing from 
the case in A. S. Krishna v. State of 
Madras AIR 1957 SC 297 to the Kerala 
State Electricity Board v, Indian Alu- 
minium Co. AIR 1976 SC 1031. 


15. We also do not find any sub- 
stance in the next contention urged for 
the petitioners that Act 43 of 1976 is 
bad for want of Presidential sanction 
as required under Article 304 (b) of 
the Constitution. We have already held 
that the restrictions imposed by Act 43 
of 1976 are in the nature of regulatory 
measures and it is- well. settled that 
such measures need not comply with] - 
the requirement of the provisions of 
Article 304 (b). See Automobile Trans- 
port (Rajasthan) Ltd. v. State of Rajas- 
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than AIR 1962 SC 1406 and G. K. 
Krishnan v. State of Tamil Nadu on 
1975 SC 583. 3 


_16. What remains to be ETA 
is the grievance of the petitioners relat- 
` ing to the factual aspects of the mat- 
ter. The first complaint in this regard 
was ‘that: there was no | consideration 
of the objections filed - by- the - peti- 
tioners against the proposal to shift the 
‘business to the new market yard. In 
order to examine this question, we 
‘perused the records produced by the 
Government Advocate. We find there- 
trom that the Chief Marketing Officer 
has considered. the objections raised by 
the petitioners and made a considered 
order rejecting them. It.was only 
after rejecting those contentions, he 
directed that the impugned | notification 
should ‘be issued. There is, therefore, 
no substance in this contention. 


The grievance next made by the 
petitioners was in regard to the inade~ 
quate facilities provided in the new 
market yard and denial of a reasonable 
period to shift their life-long business. 
It is no doubt true that the time ? al- 
lowed to the petitioners by the impugn- 
ed notices was just six days; but the 
petitioners have -obtained stay of those 
notices and they have been still con- 
finuing their business in the existing 

. premises, Even if there should be any 
inconvenience in the immediate shift- 
ing the same. could be relieved by grant 
of a reasonable time to. ‘shift. 


1%. Similar is the fate of the com- 
plaint of the petitioners regarding ‘the 
facilities provided in the new market 
yard. Maybe when the petitioners 
were asked to shift’ their business , to 
the new market yard there were no 


adequate facilities for trading pur- 
poses, But the Market Committee: 
has since improved the market 


‘yard providing almost every facility to 
the market functionaries, This is quite 
evident from the records produced by 
the -Market Committee, and also from 
the admission made by not less than 
119 market functionaries who have 
‘teen trading in the new market yard 
since a couple of years. These 119 
traders have been impleaded as respon- 
dents in these petitions. They are sup- 
porting the Market Committee in re- 
sisting the writ petitions with a con- 


\tention that there are adequate facili- 


ties and premises in the new market 
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yard. ` When a substantial number of. 
persons. are already trading in the new 
market yard, the contention of the 
petitioners that they cannot move to 
the new market yard for want of ad- 
equate facilities can hardly be accepted. 
However, Mr. Datar, learned counsel 
for the Market Committee at the fag- 
end of his arguments, made a state- 
ment before us that those petitioners 
who had applied for sites and who 
have not yet been granted would be 
given accommodation .if they approach 
the Market Committee with all the 
evidence. He also submitted that the 
-Market Committee would try as far as 
possible to provide accommodation for 
the purpose of trading even for the 
other petitioners who have not yet ap- 
plied for sites. This is indeed quite a 
generous attitude. Mr, Datar has no 
Objection to have these submissions 
placed on record. We  accordingly- 
place them on record, 


In view of these submissions, it is 
for the petitioners to approach the 
Market Committee for allotment of 
premises for the purpose of their Sioa 
ing activities, 


18. Before’ parting with the case, w8 
would like to record one other submis- 
„Sion made by Sri Sridharan, counsel 
for the Market Committee. At the 
request for time prayed by the peti- 
tioners for shifting“ their business to 
the néw market yard, Mr. Sridharan 
said that the Market Committee has:‘no 
objection to allow six months“ time 
from today for the petitioners to con= 
tinue -their business at their present 


habitat, This eoioeicn is also recorde - 


ed. 


19. In the result, subject to the time 
thus given these petitions fail and the 
rules are discharged. In the circum- 
stances, we make no order as to costs 

Petitions dismissed, 
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Bombay Public Trusts Act (29 of 1950), 
Ss. 79, 80 and 19 — Jurisdiction — Dis- 
pute as to succession to Headship of Math 
— Authorities under Act cannot decide. 
(Civil P. C. (1908) S. 9). 

The authorities under the Act have no 
jurisdiction to decide the dispute as to 
succéssion to the Headship of the Math 
and the mode thereof. W. P. No. 753¢ of 
1969, D/- 1-9-1971 (Kant) Approved. 

(Para 17) 

Suit for religious office is a suit of a 
civil nature. The general rule of lay as 
provided u/s. 9 C. P. C., is unless there 
is an express or implied bar to the en- 
tertainment of a suit of a civil nature, 
the ordinary Civil Courts are bound to 
entertain the claim. There is no bar for 
the Civil Courts to decide such dispute. 

(Para 16) 

Further, the matter of such complexity 
involving religious practices and princi- 
ples governing succession to a Mathadi- 
pati cannot pe equated to an ordir.ary 
question of mode of succession to the 
office of a trustee as contemplated u/s. 19 
of the Act and it clearly falls outside 
the scope of the said section. (Para 14) 


Cases Referred: Chronological Paras 
AIR 1973 Bom 130 (FB) 12, 15 
41971) W. P. No. 7535 of 1969, D/- 1-9- 
1971 (Kant), 
Vidya Shankar Bharati v. Asstt. Cherity 


Commr., Belgaum 6, ©, 16 
(1964) 1 Mys LJ 565 6, 9 
AIR 1954 SC 388 : 12 
AIR 1938 PC 216 13 

In M. F. A. No. 961 of 1974 :— 

S. H. Bannurmath, for Appellents; 


V. S. Gunjal and H. Basavaraju, for Re- 
spondent No. 1 (a). 


JAGANNATHA SHETTY, J:— More 


than a century ago, a certain Madivalayya | 


founded a Math, known as “Adavi Math” 
in Mareguddi village, Jamkhandi tzluk. 
In 1890 Madivalayya died. His grand-son 
Parayya became the Mathadhikari. Upon 
the death of Parayya, one Rachayya be- 
came the Mathadhipati. After his death 
dispute arose as to the right and mode of 
succession to the Headship of the Math 
as between two claimants — Chikkacrya- 
Swamy and Gurupadayya, 

2. On 30th May 1952, Chikkayyaswamy 
presented a petition u/s. 18 of the Eom- 
bay Public Trusts Act 1950 (shortly cal- 
led “the Act”) to register the Math zs a 
public trust, and to register himself and 
Gurupadayya as co-trustees. On 22nd 
Dec. 1953, the Assistant Charity Com-mnis- 
sioner accepted his case and registared 
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them as trustees. That order was made 
without any notice to Gurupadayya. In 
1956, Gurupadayya claiming to be the 
sole trustee, questioned the legality . of 
the said order in a revision petition be- 
fore the Charity Commissioner u/s. 70-A 
of the Act. On 15th Dec. 1958 the Charity 
Commissioner set aside the order of the 
Assistant Charity Commissioner and 
directed a fresh enquiry. Pursuant to the 
said order, the Assistant Charity Com- 
missioner after recording evidence, made 
an order dated 20th Oct. 1961 recognis- 
ing the rival claimants as de facto co- 
trustees but not as de jure trustees. The 
claimants were not satisfied with that 
order. They appealed to the Charity 
Commissioner u/s. 70 of the Act. On 19th 
Oct. 1962, the Charity Commissioner dis- 
missed both the appeals. He however, 
directed that the successor to the Matha- 
dhipati could be appointed by nomination 
or, in default by election by the disciples 
and followers of the Math from amongst 
the members of the family. ' ` 


3. Aggrieved by the order of the 
Charity Commissioner; the parties took 
up the matter before the District Judge, 
Bijapur in Applications Nos. 62 and 63 of 
1964 filed u/s. 72 (1) of the Act. During 
the pendency of these applications, Chik- 
kayyaswamy died. Adaviswamy was put 
on record as -successor to the deceased. 
On 26th Oct. 1971 the learned District 
Judge allowed both the applications in 
part and modified the order of the As- 
sistant Charity Commissioner. He also set 
aside the direction contained in the order 
of the Charity Commissioner regarding 
the mode of succession. He however, held 
that both Chikkayyaswamy and Gurupa- 
dayya should be treated as co-trustees. 


4. Against the order of the District 
Judge three appeals M. F. A. Nos. 100, 
101 and 143 of 1972 were preferred in this 
Court u/s. 72 (4) of the Act; the first two 
by Gurupadayya and the third one by 
Adaviswamy. This court by order dated 
llth Sept. 1973 allowed the appeals and 
remanded the matter with the following 
direction : 

“The learned District Judge before 
whom the enquiry was held u/s. 72 erred 
in holding that the Charity Commissioner 
had exceeded his jurisdiction when he 
ordered that the mode of succession to 
the Mutt in question depended upon 
either the choice of the Mathadhipati, or 
in default, on the election by the disci- 
ples of the Mutt. We are of the opinion 
that the finding of the learned District 
Judge is vitiated on account of the mis- 
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construction of the order passed by the 
Charity Commissioner u/s, 70-of the Bom- 
bay Public Trusts Act. The order passed 
by the learned District Judge in Mise, 
Applications Nos. 62 and 63 of 1964 is 
therefore, set aside, and the cases are 
remanded. to the District Judge. The Dis- 
trict Judge is directed to dispose of the 
two applications referred to above afresh 
in accordance with law and in the light 
-of the observations made herein.” 


In other words, this court. directed the 
District Judge to consider the rival claims 
of the parties and to determine as to who 
should be the trustee of the Math having 
regard to the law and custom governing 
the succession. 


5. When the matter was pending be- 
fore the District Judge, Gurupadayya also 
died. Nirupadayyaswamy was brought 
on record as his legal representative, 
The litigation was thus taken over by the 
second generation. On 16th Nov. 1974, 
the District Judge made an order hold- 
ing as follows: (i) that the mode of suc- 
cession to the Mathadhipati should be 
by the election and it should be an elec- 
tion by lots when there are more than 
one contestants; (ii) By the usage of suc- 
cession, there cannot be two Mathadhi-~ 
karies at the same time; (iii) The right of 
appointment of Mathadhikari ultimately 
vested in the Bhaktas and the public; (iv) 
Chikkayyaswamy was duly elected as per 
the said usage and Adaviswamy has: a 
right to succeed as a sole trustee of the 
Math; and (v) Gurupadaswamy has no 
right to nominate his successor. 

’ Aggrieved by the above decision, Niru- 
padayyaswamy has preferred the appeals 
which are now pending in this court. 

6. When the appeals came up for 
hearing before a Division Bench of this 
Court it was contended for the appellant | 
that the authorities under the Act could ` 
not have decided or dealt with the claims 
of the parties to succeed to the Head- 
ship. of the Math which is a public trust 
and in support of the contention a Bench 
decision of this Court in Satchidananda 
Abhinava Vidya Shankar Bharati v. The 
Assistant Charity Commissioner, Belgaum 
(W. P. No. 7535 of 1969 disposed of on 1-9- 
1971) (Kant) was cited. It was also urged 
that the District Court exercising powers 
u/s. 72.of the Act has no jurisdiction to 


decide the mode of succession. The deci-~ 


sion of this court in Sayyad Sultan v. 
Abdul Aziz Saheb (1964) 1.Mys LJ 565 
was relied upon in support of the second 
contention, The learned . Judges who 
heard. the. appeals apparently- did not 
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agree with the correctness of the said 
decisions and have. referred two ques- 
tions for. the opinion of a Full Bench. In 
order to reflect the real controversy in 
the case, we have modified those ques= 
tions to read as follows :— 

1. Whether, in the case of a Mutt, the 
Head of the Mutt as such is trustee, with- 
in the meaning of Bombay Public Trusts 
Act and there is a dispute as to succession 
to the Headship of such Mutt and the 
mode thereof, the authorities. constituted 
under the said Act have jurisdiction to 
decide ‘it? 

2. Whether under S. 72 of the Bom- 
bay Public Trusts Act, an application 
lies from a decision of the Charity Com- 
missioner on the question of succession 
to the Headship of Mutt and the mode 
thereof? 


7. Before we refer to the ratio of the 
aforesaid decisions, it will be useful to 
examine the relevant provisions of the 
Act. The preamble of the Act shows that 
it was enacted to regulate and make bet- 
ter provision for the administration of 
public religious and charitable trusts, 
S. 2 (8) defines a “manager” to mean, any 
person (other than a trustee) who for the 
time being either alone or in association 
with some other person or persons ad- 
ministers the trust property of any pub- 
lic trust and includes, in the case of a 
math, the head of such math, ete. S. 2 (a} 
defines “Math” to mean an institution 
for the promotion of the Hindu religion 
presided over by a person whose duty it 
is to engage himself in imparting religi- 
ous instructions or rendering, ' spiritual 
service to a body of disciples or who 
exercise ‘or claims to exercise headship 
over such a body and includes places of 
religious worship or instruction which 
are appurtenant to the institution. S. 2 
(18) defines “trustee” to mean, a person 
in whom either alone or in association 
with other persons, the trust property is 
vested and includes a manager. 

Chapter 4 contains provisions regarding 
registration of public trusts: S. 18 makes 
it obligatory upon the trustee of every 
public trust to make an application for 
the registration of the trust of which he 
is a trustee. U/s. 19, the Deputy or: As- 
sistant Charity Commissioner shall make 
an enquiry in the prescribed manner for 
the purpose of ascertaining among other - 
matters, the mode of. succession to the 
office of the trustee of such trust. U/s. 20 
he shall record his finding with reasons 
therefor. S. 22 imposes an obligation on 
the trustees. to report a change- or pro- 
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‘posed change being made in the en-ries 
to the Deputy or. Assistant Charity Com- 
missioner within a certain period. 

The Act also provides certain remedies 
to persons aggrieved by orders referred 
to above. S. 70 provides for an appeel to 
the Charity Commissioner against the 
finding or order of the Deputy or Assis- 
tant Charity Commiissioner u/ss. 20 and 
22-A. The Charity Commissioner has the 
power to direct his subordinates to make 
further enquiry or to take such evid2nce 
as he may think necessary or he may 
himself take such additional evidence. 
S. 70-A confers revisional power on the 
Charity Commissioner to call for and 
examine the record and ‘proceedings of 
any case for the purpose of satisfying 
himself as to the correctness of any find- 
ing or order passed by the Deputy or 
Assistant Charity Commissioner. S. 72 
provides for an application to the “Ccurt” 
to set aside the decision of the Charity 
Commissioner. S. 2 (4) defines a court ta 
mean “The District Court.” Under Sec- 
tion 72 (4) an appeal lies to the High 
Court against the decision: of the Court 
as if such decision was a decree irom 
which appeal ordinarily lies, 


8. Chapter 5, deals with the Acccunts 
and Audit of the trust fund and the man- 
ner of administering the trust properties, 
Chapter 6 provides for control of the 
statutory authorities: over the public 
trusts. Chapter 7 provides for func-ions 
and powers of Charity Commissiener, 
Chapter 8 deals with the Public T-usts 
Administration Fund. Chapter 12 deals 
with Miscellaneous matters. Thereunder, 
Ss..79 and 80 provide for ouster-of j.ris- 
diction of the Civil Courts. Thus, in brief, 
are the provisions of the Act which are 
material for our present purpose. 


9. We may now refer to the ratio of 
the two decisions of this court, the cor- 
rectness of which was doubted by the 
referring Bench. In Satchidananda £bhi- 
nava Vidya Shankar  Bharati’s case 
(W. P. No. 7535 of 1969 disposed of on 
1-9-1971) a dispute arose as to succession 
to the office of a Mathadhipati. The rival 
claimants therein made separate applica- 
tions u/s. 22 of the Act to the- Assistant 
Charity Commissioner, Belgaum tc re- 
cord their names in the register of trusts 
maintained u/s. 17 of the Act: One of 
them also contested the jurisdiction of 
the Assistant Charity Commissioner when 
that question was about to be enquired 
into. But the Assistant Charity Commis- 
sioner overruled that objection. The ag- 
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grieved party challenging that decision, 
preferred a writ petition in this court. 
petition was allowed by 


tion :— 


“In our opinion, the view of the law 

taken by the 1st respondent is patently 
erroneous and cannot be supported in the 
language of S. 22. There is no provision in 
the Act by which any dispute relating 
to succession to the office of the Matha- 
dhipati is required to be decided by any 
officer or authority under the Act. Such 
a dispute concerns the civil rights of the 
rival claimants. Unless the jurisdiction 
of the Civil Court is expressly barred, it 
cannot be taken away by implication. 
The enquiry contemplated u/s. 22, in our 
opinion does not comprehend by implica- 
tion the power of adjudication of. the 
disputed question of succession. Sub-sec- 
tion (1) of S. 22 imposes an obligation on 
the trustee to make a report within 90 
days from the date of the occurrence of 
any change in any of the entries record- 
ed in the register kept u/s. 17 to the De- 
puty or Assistant Charity Commissioner 
in charge of the Public Trust Registration 
office where the register is kept, Sub- 
sec. (2) provides that the Deputy or As- 
sistant Charity Commissioner may hold 
an enquiry for the purpose of verifying 
the correctness of the entries in the re- 
gister kept u/s. 17 or ascertaining whe- 
ther any change has occurred in any of 
the particulars recorded in the register. 
In the instant case, there is no dispute 
that a change has occurred in one of the 
particulars recorded in the Register and 
when that fact is not disputed, nothing 
remains to be ascertained by holding an 
enquiry. The scope of enquiry is limited 
ascertaining whether any change has oc- 
curred in any of the particulars recorded 
in the Register and not the determination 
of the dispute as to who is entitled to 
succeed.”, 
Sayyad Sultan’s (1964) 1 Mys LJ 565 case 
was concerned with the scope of S. 72 of 
the Act. It was observed therein that the 
jurisdiction of the District Court under 
that Section is confined only to deter- 
mine whether a trust exists, whether 
such trust is a public trust, and whether 
any property is the property of such 
trust and to no other questions. Accord- 
ing to this decision, the other questions 
which fall for adjudication u/ss. 40, 41, 70 
or 70-A cannot be assailed by any oe 
before the District Court. __ 

10. Against this background, we mav 
now proceed to consider whether the 


A 
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authorities under the Act have jurisdic- 
tion to deal and decide the dispute as te 
succession to the Headship of the “Adavi 
- Math” and the mode thereof. The con- 
tention urged before us on this question 
centred round the scheme of the Act, and 
the purpose with - which the. power was 
conferred on the authorities. It was urg- 
ed that the Act was intended to regulate 
the administration: of publie trusts and 
not concerned with the civil rights of 
rival claimants. In support of these con- 
tentions, the counsel on both sides also 
depended on Ss. 18, 19 and 20 on one 
hand, and Ss. 79 and. 80 on the other. 


11. We may first consider the scope 
of the provisions relating to ouster of 
jurisdiction of the Civil Courts. S. 79 of 
the Act ‘provides:— 

“79, (1) Any question, whether or not 
a trust exists and such trust is a public 
trust or particular property is the pro- 
perty of such ‘trust, shall be decided by. 
the Devuty or Assistant Charity Com- 
missioner or the Charity Commissioner 
in App2al as provided by this Act. 

2. The decision of the Deputy or As- 
‘-sistant Charity Conimissioner or the 
Charity Commissioner in Appeal as the 
case may be, shall, unless set aside by 
the decision of the Court on application 
or of the High Court in appeal, be final 
and’ conclusive.” 

Section 80 provides :— 


. “Save as expressly provided in this Act, 
' no Civil Court shall have jurisdiction to 

decide or deal with any question which 
_ is by or under this Act, to be decided or 
dealt with by any’ officer or authority 
‘under this Act, or in respect of which 
‘the decision or, order of. such officer or 
authority has been made final and con- 
elusive,” 

In the language of S. 80, two categories 
of matters are excepted from the jurisdic- 
tion of civil courts. The matters which 
the authorities under the Act have juris- 
diction to decide or deal with, and. the 
questions in respect of which the Act im- 
parts finality to the decision of the statu- 

tory authorities, are both excluded from 
the Jurisdiction of Civil Courts. There is 
no difficulty. to isolate the questions 
falling under the second category. They 
have bsen specifically provided under 
sub-section (1) of Section 79, namely, the 
questions as to whether or not a trust 
exists, whether such trust is a public 
trust and whether a particular property 
is the property of such trust. These ques- 
tions shall be decided by the Deputy or 
“Assistant Charity Commissioner and the 


ALR, 
decision thereon unless set aside by the 
court on application or in appeal under 
the Act has been made final and’ conclu- 
sive. under sub-sec. (2) of S. 79. The 
question with which we are .concerned 
viz., the succession to the Headship of the 
Math and the mode thereof is obviously 
n one of those questions specified, under 

79. 


12.. But it was >; urged that that ques- 
tion: falls. to be decided or dealt with by 
the Deputy or Assistant Charity Com- 
missioner under S. 19 and therefore, the 
bar imposed by S. 80 would operate. For 
a proper consideration of this- aspect of 
the matter, it is necessary to remember 
the purpose of the Act. the nature of tha 
dispute between the parties and the scope 
of the enquiry contemplated u/s. 19. The 
short title of the Act shows that it is 

“an Act to regulate and to make better 
provision for the administration of pub- 
lic, religious and “charitable trusts.” The 
preamble of the Act is in the same terms. 
The Act includes, within its scope, all 
public trusts created not merely for re- 
ligious but for purely charitable purposes 
as well and extends to people of all class- 
es and denominations. The registration of 
public trusts has been made compulsory 
to ensure due supervision andthe exer- 
cise of proper control over the trust pro~- 
perties. That has been so stated by the 
Supreme: Court in Ratilal Panachand 
Gandhi v. State of Bombay, AIR 1954 
SC 388 at p. 393 É. K. “Mukherjea, J., 
speaking for the Constitution Bench in 
that case observed thus: — ` 


“The provisions. of registration un= 
doubtedly. have-been made with a view 
to ensure due supervision of the trust 
properties and the -exercise of proper 
control over them. These are matters 
relating to administration of trust pro- 
perty as contemplated by Article. 26 (d) 
of the Constitution and cannot by any 
stretch of imagination, be held to be an 
attempt at interference with the rights 
of religious institutions. to manage their 
religious affairs 
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The scope.of the Act also came up for 
thorough scrutiny before a Full Bench 
of -the Bombay High Court in K. P. Jam- 
dar v. K.M. Irani (AIR 1973 Bom: 130 af 
p. 135, para 21). Chandrachud, J. as ha 
then was after a review of the entire 


Act against the background of the state- 


ment of objects and reasons said: 

“...... It is ‘thus clear that the dominant 
purpose of the Act is to regulate the ad- 
ministration of public ‘trusts and not to 


+ 
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settle disputed titles to the property 
alleged to belong to the trust.” - 

It can therefore be said that the Act 
was not intended to interfere or. deal 
with the religious matters of public 
trusts. Its primary purpose is only to en- 
sure proper administration of trust pro- 


~ perties. It is therefore not a self-contain- 


ed code covering all questions pertaining 
to public trusts, 


13. 
now analyse the provisions of S. 1¢. It 
provides for enquiry on the question 
- among others, about.the mode of succes- 
sion to the office of a trustee.. The mode 


of succession to the office of a trustee, . 


according to the learned counsel for the 
respondent covers questions relating to 
succession in respect of all matters in- 
cluding the Headship of a Math. We gave 
our anxious consideration to this conten- 
tion. We are afraid that it would be nis- 
construing the scope of the section and 
misunderstanding question of succession 
to the office of a Mathadhipati. It must 
be borne in mind that there cannot de a 
Mathadhipati without a Math, and a Math 
without a Mathadhipati. The Mathedhi- 
pati is a spiritual head or a spir-tual 
superior. The primary object of a Math 
is to maintain a competent line of religi- 
ous teachers for propagating religious 
doctrines of a particular order or sect. 
The definition of “Math” u/s> 2 (9) makes 
this matter clear by stating that “Math” 
is an institution for the promotion of the 
Hindu religion presided over by a per- 
son whose duty it is to engage’ himself 
in imparting religious instructions of ren- 
dering spiritual service to a body of dis- 
ciples. The succession, to the office of 
Mahant is therefore a 
and it is usually regulated by. religious. 
practices or custom of the particular 
math. The Privy. Council in Satnam 
Singh v. Bhagwan Singh (AIR 1938 PC 
216 at p 217) observed :— 


“There can be no doubt that succes- 
sion to the office of Mahant, and the 
ownership of the Math property, limited 
by the period of tenure of the office, is 
to be regulated by the custom of the 
particular Math, and the respondent as 
plaintiff in the suit, is bound to alege 
and prove what the ‘custom of the parti- 
cular Math is and that his acquisition of 
the. Mahantship was in accordance with 
such custom.” 

14. The Constitution and the rules of 
religious brotherhood amongst the Hindus 
are by no means uniform and in Mukher- 


Gurupadayya v. Chikkayya (FB) (Shetty J.) 


With this background, we may. . 


religious matter. 
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jea’s Hindu Law of Religious. and Charit- 
able Trusts (3rd Edition) pages 269 and 
270 it is pointed out :— 

“and it may be taken to be. settled 
law that, the controlling rule with regard 
to the right to the office of the Mohant 
would. have to be found in the usage and 
customs of the institution provided how- 
ever that there are no rules relating to 
the same laid down by the founder, The 
legal principle seems to be that the 
wishes of the grantor are to be primarily 
respected in such matters, but when there 
is no evidence of any direction given by 
the founder, the usage or practice that 
obtains in any particular institution is to 


-be regarded as presumptive evidence of 


the grantor’s intention. 

Three things you would have to be bear 
in mind in connection with the question 
of succession to the office of a Mohant. 
The first is that if the grantor has laid 
down any particular rule of succession 
that is to be given effect to. Secondly, in 
the absence of any grant the usage of 
the particular institution is to be follow- 
ed; and in the third place, the party who 
lays claim to the office of a Mohant on 
the strength of any such usage must 
establish it affirmatively by: proper legal 
evidence.” 


It is further pointed out :-—— 
odes Generally speaking, the Mutts 
are divided into three classes according. 
to the different ways in which the heads 
or superiors are appointed. These three 
descriptions of Mutts are Mourasi Pan- 
chayati and Hakimi’ ‘In the first, the 
office of the Mohant is hereditary and 
devolves upon the chief disciple of the 
existing Mohant who moreover usually 
nominates him as his successor; in the 
second, the office is elective, the presid- 
ing Mohant being selected by an assem- 
bly of Mohants. In the third, the ap- 
pointment of the presiding Mohant is 
vested in_the ruling power or in the 
party who has endowed the temple:” 
Having regard to these principles, it 
appears to us that the matter of such 
complexity involving religious practices 
and principles governing succession to a 
Mathadhipati cannot be equated to an 
ordinary question of mode of succession 
to the office of a trustee as contemplated 
u/s. 19 and in our opinion, it clearly 
falls outside the scope of the said section. 
15. The Act also does not provide a 
proper procedure for determination of 
such a dispute. Under S. 19, the Deputy 
or Assistant Charity Commissioner has 
to conduct an enquiry “in the prescribed 
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manner.” Rule 7 provides for summary 
procedure. In this summary enquiry, it 
is well known that there is no obligation 
to record the evidence in entirety. R. 11, 
which provides for the manner of record- 
ing evidence of witnesses is also to the 
same effect. It says that at, any inquiry 
under the Act, the officer holding the 
inquiry shall make a memorandum in 
English of the substance of what each 
witness deposes and if the officer is un- 
able to make such a memorandum he 
shall cause it to be made in writing from 
his dictation. This procedure, according 
to us, is hardly sufficient for a proper 
adjudication on any ` complicated ques- 
tion. The custom or usage involving re- 
-ligious ceremonies which are required to 
be observed by the Math should be care- 
fully ascertained by affirmative evidence 
and cannot properly be determined in a 
rough and ready summary procedure. 
Similar view was also expressed although 
in a different context by the Full Bench 
of the Bombay High Court in K. P. Jam- 
dar’s case, (AIR 1973 Bom 130 at p. 136, 
para 23). It was observed :— 


“Rule 11 provides that the officer hold- 


ing the inquiry may only make a mem- 
orandum of the substance of what each 
witness deposes. It is unthinkable that 
questions of title could be permitted to 


. be decided by a tribunal finally and con- 


Clusively without any obligation to record 
the evidence fully. It is a matter of com- 
mon experience that subtle shades of 
evidence are often missed in a memoran- 
dum containing merely the substance of 
` the evidence.” 


16. Suit for religious office is a suit 
-Of a civil nature. The general rule of 
law as provided u/s. 9 of the Code _ of 
Civil Procedure is unless there is an ex- 
press or implied bar to the entertain- 
ment of a suit of a civil nature, the ordi- 
nary civil courts are bound to entertain 
the claim. We do not find any such bar 






rati’s case (W. P. No. 7535 of 1969 dispos- 
ed of on 1-9-1971), therefore appears to be 
correct and justified. 

~ 4%. Accordingly, our answer to the 
first question is that the ‘authorities 
under the Act have no jurisdiction to 
decide the dispute as to succession to the 
Headship of the . Math and the mode 
thereof. -` 


18. In the view that we have taken, 
no further consideration is called for in 


T. K. Abdul Sattar v. Munsiff Court, Kolar (FB) : 


A.LR.. 


this case on the second question which* 
involves the scope of S, 72 providing for 
an application to the District Court to set 
aside the decision of the Charity Com- 
missioner. 

19. The papers will now be sent back 
to the Division Bench for disposal of the 
appeals, 

Order accordingly. 
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FULL BENCH 


K. BHIMIAH, K. JAGANNATHA 
SHETTY, R. S. MAHENDRA, JJ. 
T. K. Abdul Sattar, Petitioner vy. The 
Court of Munsiff, Kolar and others, Re- 
spondents. 


Writ Petn. No. 10050 of 1978, D/- 2-24 
1979. 

Karnataka Village Panchayats and 
Local Boards Act (10 of 1959), S. 13 — 
Election petition — Munsiff cannot order 
recount of votes without preliminary in- 
quiry. (1968) 2 Mys LJ 620, Overruled. 
(Constitution of India, Art. 226 — Election 
dispute.) 


In an election petition filed by a can- 
didate at an election to a Village Pan- 
chayat the Munsiff cannot order recount 
of votes without a preliminary enquiry 
and without being prima facie satisfied. 
on proof that such scrutiny and recount 
of votes are necessary to decide a dispute 
between the parties. (1968) 2 Mys LJ 620 
Overruled. (1969) 2 Mys LJ 510, Ref. 

(Para 10) 

Clause (B) may not expressly state 
that the Munsiff should form -an opinion 
as to the justifiability for ordering re- 
count. But it does not also state that he 
could so order for the mere asking for it, 
The Munsiff cannot be asked to abdicate 
his judicial power and discretion. 

(Para 8) 


The Munsiff by S. 13, has been consti- 
tuted as a Tribunal to: determine the 
dispute of election. He has legal autho- 
Tity to determine questions affecting the 
result of the election. The law therefore 
requires him to act judicially and for 
that purpose, the duty to act judicially 
need not be expressly provided for. It is 
always implied and in-built in the legal 
power to determine questions affecting 
the rights of persons. The power and the . 
duty go hand in hand: 1964 AC 40 and 
AIR 1970 SC 276, Rel. on. {Para 7) 


The Munsiff, therefore, cannot by- -pass 
the’ legal responsibility to act judicially, 
SR a aS LARNER POET 
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He cannot act on the basis of mere allega- 
tions in the petition. He must prima facie 
satisfy himself about the need for seru- 
tiny and recount on the basis ‘of proof 


produced by the parties. (Para 9) 
Cases Referred: Chronological Paras 
AIR 1970 SC 276 8 
(1969) 2 Mys LJ 510 5 
(1968) 2 Mys LJ 620 3.4,9 


‘ 1, 
1964 AC 40: (1963) 2 All ER 66, Ridge v. 


Baldwin 7 
Mohandas N. Hegde, for Petitioner; 
S. G. Doddkalegowda, Ist Addl. Govt, 


Advocate, (for Nos. 1-2) and H. R. Ven- 
kataramaniah (for No, 3), for Respon- 
dents, 


JAGANNATHA SHETTY, J:— A Divi- 
sion Bench of this Court while doubting 
the correctness of the decision in Nin- 
gappa Rangappa Sonnavalkar v. The 
Munsiff, Gokak (1968) 2 Mys LJ 620 has 
referred the following question to a Full 
Bench for opinion ;— 


“Whether in an election petition fled 
by a candidate at an election to a Village 
Panchayat under the Karnataka Village 
Panchayats and Local Boards Act, 1959, 
a recount of votes can be granted by the 
Munsiff without a preliminary inquiry 
in which he is prima facie satisfied thaf 
in order to decide a dispute between the 
parties, inspection of ballot papers and 
recount thereof are necessary?” 


2. Shortly stated, the facts are theses 

In the election held on 8th July, 1978 
to the Tayalur Group Panchayat, the 
petitioner and four others were declared 
elected, Mumtaz Ahmed — respondent-3 
— was one of the defeated candidates. He 
challenged the election of the petitioner 
before the Munsiff at Kolar under $, 13 
of the Karnataka Village Panchayats and 
Local Boards Act, 1959. called shortly “the 
Act” on the ground, among others that 
there was ho proper counting of votes by 
the Election Officer. The case was set 
down for enquiry on 25th August, 1978. 
But on 14th August 1978 respondent-3 
filed an application to advance the case 
from 25th to 16th August, witha request 
to get all the votes for scrutiny and com- 
putation. The case was accordingly zall- 
ed on 16th August 1978 but was adjourn- 
ed to 18th August 1978. On 18th, the 
learned Munsiff after hearing the parties, 


accepted the request of respondent-3 and 


directed the production of ballot box by 
2ist August, 1978. The ballot box was 
accordingly produced before him. 
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On 2ist August, 1978, the learned 
Munsiff scrutinised and recounted the 
votes in the presence of advocates and 
the parties. In the recounting, it was 
found that petitioner and respondent-3 
secured equal number of votes. There- 
upon, lots were drawn in which respon- 
dent-3 was found to be lucky and declar- 
ed elected. 


The petitioner challenges the validity 
of the proceedings taken by the learned 
Munsiff in this writ petition under Arti- 
Cle 226 of the Constitution. 

3. This narrative shows that the pro- 
ceedings before the Munsifi involved a 
high degree of improvisation. The per- 
son who challenged the election of the 
successful candidate, did not produce 
even a prima facie evidence to show that 
there was irregularity in the counting of 
votes made by the Election Officer. There 
Was not even an affidavit from him in 
support of the allegations in his petition. 
He asked the Munsiff to scrutinise and 
compute the votes recorded in favour of 
the respective parties. The Munsiff rea- 
dily accepted the request and ordered a 
recount. 


We are not finding fault with the Mun- 
siff. He could not have done any better 
as he was bound by the decision of this 
Court in N. R. Sonnavalkar’s case (1968) 
2 Mys LJ 620 to which we will refer in 
detail a moment later, 


4. For a proper consideration of the 
question presented before us, a closer 
scrutiny of the relevant provisions of the 
Act is necessary. S, 13 provides for de- 
termination of the validity of election, 
Sub-sec. (1) of S. 13 states that any can- 
didate who stood for election, or any 
person qualified to vote at that election, 
may apply to the Munsiff within 15 days 
after the declaration of the result of the 
election for the determination of the 
validity of the election. Sub-sec. (2) states 
that the Munsiff shall, after such enquiry 
as he deems necessary, pass an order 
confirming or amending the declared 
result of the election, or setting aside the 
election, Sub-sec. (3) is subject to the 
provisions of sub-sec, (2). Clause (A) of 
sub-sec, (3) specifies the grounds upon 
which the Munsiff could declare any 
election to be void. Clause (B) has a 
material bearing on the question before 
us, and for immediate reference, the same 
is set out hereunder :— 

__ “(B) if in any case to which clause (A) 
does not apply, the validity of an elec- 
tion is in dispute between two or mora 
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candidetes, the Munsiff shall, after a 
scrutiny and computation of the votes 
recorded in favour of each such candi- 
date, declare the candidate who is found 
to have the greatest number of valid 
votes in his favour to have been duly 
elected :— 


Provided that, for the purposes of such 
computation, no vote shall be reckoned 
as valid if the Munsiff finds that it was 
given by an unqualified person or any 
corrupt practice was committed by any 
person, known or unknown, in giving or 
obtaining it:— 

. XX XX xx XX XX XX 

While dealing with the scope of the 
above provisions, Somnath Iyer, J., 
speaking for the Bench in N. R. Sonnaval- 
kar’s case (1968) 2 Mys LJ 620 at p. 622 
said =- 


“Clause (B) does not say that the scru- 
tiny and computation which it enjoins 
should be made only in a case where a 
person challenging the election produces 
prima facie proof that such scrutiny and 
computation is necessary. The decisions 
rendered under the provisions of the 
. Representation of the People Act and 
the rules made thereunder on which Mr. 
Mariappa depended, and which contain 
express provisions that the election peti- 
tion should contain particulars with re- 
spect to the grounds on which the elec- 
tion is challenged, can have, therefore, 
no application to a case like the one be- 


fore us which is governed by the clear 
provisions of S. 13 (3) (B) of the Act 


which do not insist on the production of 
any such particulars ......... a 
(Emphasis supplied) 


It is clear from the above enunciation 
that a candidate who challenges the vali- 
dity of an election upon the ground 
specified under clause (B) is not required 
to produce any proof to satisfy the Mun- 
siff that the counting of votes made by 
the Election Officer was not proper or 
has affected the result declared by him. 
The Munsiff must blindly act upon” the 
allegaticns in the election petition and 
promptly order scrutiny and recount 
even if the allegations are vague and un- 
believable. That is also the contention 
urged before us by Sri H. R. Venkatara- 
maniah, learned counsel for Respondent-3. 
He urged that the Act and the Rules do 
not confer power on the Election Officer 
to recount the votes and such a power 
has been expressly conferred on the 
Munsiff under clause (B) and for the 
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exercise of that power, the law does not 
require him to make any enquiry before 
ordering recount of votes. 

3. We will first examine, whether 
clause (B) of sub-sec. (3) does not envis- 
age an enquiry to be held by the Mun- 
siff before ordering scrutiny and compu- 
tation of votes. Sub-sec. (2) provides that 
there shall be an enquiry by the Munsiff 
before confirming or amending the de- 
clared result of the election or setting 
aside the election. Sub-sec. (3) begins 
with the words “Subject to the provisions 
of sub-sec. (2).” It therefore follows that 
any action under sub-sec. (3), whethe 
under clause (A) or under clause (B) 
should be preceded by an enquiry con 
templated under sub-sec. (2). Our vie 
firds support from the observation of 
this Court in Gourawwa v. Shivagouda 
(1969) 2 Mys LJ 510 at p 514 in which 
it has been said :— 


Massi The words ‘subject to the provi- 
sions of sub-sec. (2)’ occurring in sub- 
sec. (3) only mean that the exercise of 
the power under that sub-section either 
under Part A or under Part B should be 
preceded by the enquiry directed by sub- 
sec. (2).” 


6. Learned counsel, however, sough? 
to draw a distinction between clause (A) 
and clause (B) of sub-sec. (3) to lend 
support to his contention, According to 
him, if the election petition is under 
clause (A), then the Munsiff is required 
to hold an enquiry for the purpose of 
forming an opinion on the allegations 
made in the petition since clause (A) pro- 
vides that the Munsiff has to form an 
opinion on the grounds specified therein, 
But under clause (B) no such opinion 
need be formed by the Munsiff when a 
recuest is made by aggrieved party for 
scrutiny and counting of votes and no 
enquiry, therefore, is called for at that 
staze. He also urged that.the enquiry 
zvortemplated under sub-sec. (2) is called 
for only after the ballot boxes are open- 
ed and not before. We think that the 
difference sought to be made out ap- 
peers to be tenuous, Clause (B) may not 
®xpressly state that the Munsiff should 
form an opinion as to the justifiability 
for ordering recount. But it does ‘not 
also state that he could so order for tha 
mere asking for it. Why should then, the 
Munsiff be asked to abdicate his judicial 
power and discretion. We see no good 
reason to construe clause (B) in the man= 
ner suggested by learned counsel, 
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7. Quite apart from that, if the above 
contention is accepted, it would run ecun- 
ter to the norms governing the proceed- 
ings before the judicial or quasi-jud-cial 
authorities. The Munsiff by S. 13, has 
been constituted as a Tribunal to deter- 
mine the dispute of election. He has l2gal 
authority to determine questions affecting 
the result of the election. If he has legal 
authority: to determine questions affect- 
ing the rights of persons, the law re- 
quires him to act judicially and for that 
purpose, the duty to act judicially need 
not be expressly provided for. It is al- 
ways implied and in-built in the J=gal 
power to determine questions affecting 
the rights of persons. The power and the 
duty go hand in hand. Lord Reid in Ridge 
v. Baldwin 1964 AC 40 at p. 75 observed 
that wherever there is a power to deter- 
mine what the rights of an individual 
should be, there is also a duty to act 
judicially and that power to act judicial- 
ty need not be super-added. It seems to 
us, therefore, the Munsiff is required to 
exercise his powers in accordance with 
the well accepted norms governing the 
judicial proceedings, and not on hybrid 
legal process of his own innovation cr at 
the party’s whims and fancies, 


8. The principles governing the lika 
proceedings have been stated by the Sup- 
reme Court in Jitender Bahadur Singh 
v. Krishna Behari, AIR 1970 sc 27€ at 
p. 279 para 7 as follows:— 


“(1) That the petition for setting aside 
the election must contain an adequate 
statement of the material facts on which 
the petitioner relies in support of his case 
and (2) the tribunal must be prima facie 
satisfied that in order to decide the dis- 
pute and to do complete justice between 
the parties, inspection of the ballot 
papers is necessary.” 

It was further observed at para 12:— 

este A judge can be satisfied only on 
the basis of proof and not on the hasis 
of mere allegations ......... .. Every judi- 
cial order must be based on reasons and 
those reasons must be disclosed in the 
order itself.” . 


9. Mr. Venkataramaniah, however con= 
tended that the above observations are 
not applicable to the case on hand since 
the Supreme Court was dealing with a 
case arising under the Representaticn of 
the People Act. We do not think that we 
can accept that submission. The Supreme 
Court was no doubt considering a case 
arising under the Representation o2 the 
People Act, but the observations. made 
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therein are of universal application and 
in our opinion, should govern all cases 
where the validity of an election is in 
dispute before any Court or Tribunal 
with a prayer for scrutiny and computa- 
tion of ballot papers. The Munsiff, there- 
fore, cannot by-pass the legal responsibi- 
lity to act judicially. He cannot act on 
the basis of mere allegations in the peti- 
tion. He must prima facie satisfy himself 
about the need for scrutiny and recount, 
on the basis of proof produced by the 
parties. 

We, therefore, overrule the decision in 
Ningappa Rangappa Sonnavalkar’s case 
(1968) 2 Mys LJ 620. 

10. In the result, our opinion to the 
question referred is as follows :— 


That the Munsiff cannot order recount 
of votes without a preliminary enquiry, 
and without being prima facie satisfied 
on proof that such scrutiny and recount 
of votes are necessary to decide a dis- 
pute between the parties, 


11. In the circumstances of the case, 
we make no order as to costs. 


Answered accordingly, 
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K. A. SWAMI J 
Smt. Siddamma and another, Peti- 


tioners v. State of Karnataka and others, 
Respondents, 


Writ Petn. No. 27 of 1978, D/- 31-1- 
1979. 


(A) Karnataka Land Reforms Act 
(10 of 1962), Ss. 44, 25 — Surrender made 
by tenant in accordance with S. 25 — 
Effect, 


The tenancy is a matter of privity of 
parties. Subject to the law governing the 
same, it can be put an end to either by 
efflux of time agreed under the contract . 
or by termination of tenancy or by sur- 
render of the same. The Act as it stood 
then, provided for termination of tenancy 
only by. way of surrender. The surrender 
made in accordance with provision of 
S. 25 did have the effect of putting an 
end to the tenancy right of the tenant. 
Otherwise, the section would not have 
provided for permitting the landlord to 
enter upon the land so surrendered. 
There cannot be an order permitting the 
landlord to enter upon the land surren- 
dered if the tenancy right of the tenant 
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were to remain intact in spite of accept- 
ance of surrender by the ‘Tribunal. The 
Act has provided to permit the landlord 
=o enter upon the land surrendered while 
accepting the surrender. By such a pro- 
vision, the legislature has’ made it clear 
that once there is a surrender in accord- 
ance with S. 25 and the landlord is per- 
mitted to enter upon the land surrender- 
ed, the tenancy comes to an end. This 
wiew is also further fortified by the fact 
that S. 44 which provides for vesting of 
ands does not include the lands surren- 
dered and still remaining in possession of 
the tenant whereas, the said section 
takes into its fold all such lands held 
remaining in possession of the tenants 
against whom a decree or order for evic- 
tion or a certificate for resumption is 
made or issued. Thus, the order accepting 
the surrender and permitting the land- 
Jord to enter upon the land surrendered, 
had the effect of: putting.the tenancy to 
an end and thereby the relationship of 
fhe landlord and tenant also came to an 
end, If, in spite of the order under S. 25, 


the tenant remained in possession, his 
possession will not be as a tenant. 
(Para 9) 


It is clear that the relationship of the 
fandiord and the tenant came to an end 
by reason of the order passed under Sec- 
ñon 25. Therefore, there was no relation- 
Ship of the landlord and tenant either 
cn 1-3-1974 or immediately prior to that 
Cate between the heirs of the deceased 
criginal landlord and the tenant as the 
crder passed under S. 25 had the effect? 
cf putting the tenancy to an end. Hence 
the land in question’ did not vest in the 
State. AIR 1974 SC 2123, Followed. 

(Para 10) 


(B) Karnataka Land Reforms Act (10 of 
1962), S. 133 — Rules framed there- 
tnder — R. 19 — Entries in the record 
ef rights — Material evidence — Tribu- 
ral not considering — Order vitiated. 


In the record of rights the name of the 
trother of the petitioner has been enter- 
el as the person cultivating the land in 
question from.the year 1970-71 till the 
land was given to the petitioner in the 
partition in the year 1973. Thereafter 
the name of the petitioner has been found 
æ the person personally cultivating the 
land in question. Her name has also been 
entered in column: No. 9 as Khatedar. 
&. 133 raises a statutory presumption in 
respect.of the entries in record of rights, 
The order of the Tribunal is vitiated be- 
eause of the fact that it has not consi- 


Siddamma v. State (Swami J.) 
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dered the material evidence on record 
such as the entries in the record of 
rights and the effect of the same. 


(Para 11) 
Cases Referred; Chronological Paras 
AIR 1974 SC 2123 10 


_G. S. Visweswara, for Petitioners; B. T, 
Parthasarathy, for Respondent No. 3, 


ORDER :— This petition, under Arti« 
cle 226 (1) (b) and (cf of the Constitution 
of India is directed against the order 
bearing No. K.L. R. F. 129/77-78 dated 
25-11-1977, passed by the Land Tribunal, 
Hunsur, produced as Exhibit-D. By the 
said order, the Land Tribunal has grant- 
ed the occupancy right in favour of the 
3rd respondent in respect of an area of 
2 acres in the agricultural land bearing 
Survey No. 298, situated at Hussainpura 
Nala Village, taluk Hunsur, district Mys 
sore, 


2. The first petitioner is the owner of 
the land in question and the second peti- 
tioner is the husband of the first peti- 
tioner, ; 


3. The third respondent filed an ap- 
plication in Form No. 7 before the 2nd 
respondent — Tribunal, under S, 48-A of 
the Karnataka Land Reforms Act, 1961 
(hereinafter referred to as ‘the Act’) for 
being registered as an occupant of the 
land in question. The first petitioner 
came to-be impleaded in the said peti- 
tion in pursuance of the order dated 
18-11-1977 as stated in Form No, 7, pro- 
duced as Exhibit ‘C’. The case of the 
third respondent was that he had been 
in possession of the land in question as 
a tenant for the last 25 years as stated 
in Form No. 7 Ex. 'Œ and has been cul- 
tivating the same personally and as such, 
he was entitled to be registered as an oc- 
cupant of the land in question. The first 
petitioner opposed the said application 
and filed her objections as per Exhibit-F, 
inter alia contending that the land in 
question originally belonged to her father 
and the 8rd respondent was the tenant? 
prior to 1969; that her father filed an 
application for resumption against tha 
3rd respondent and other tenants under 
S. 14 of the Act in the year 1967, before 
the Land Tribunal, Mysore, in L. T. P, 
No. 604/67; that in the said proceeding the 
8rd respondent filed an application for 
permission to surrender the land in ques: 
tion along with 1 acre and 8 guntas of the 
same survey number under S. 25 of the 
Act as it stood then; that the then 
Tribunal, after being satisfied that the 
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proposed surrender was bona fide and 
that the extent of the holdings of the 
landlord did not exceed the ceiling area, 
granted permission to the 3rd respon- 
dent to surrender and further permitted 
the landlord to enter upon the land so 
surrendered and to cultivate the same 
personally. It was also further contend- 
ed by the first petitioner that in pur- 
suance of the said surrender, her brothers 
came into possession of the land in ques- 
tion (as by then her father had expired 
and her brothers had come on record) 
along with the other portion in pursu- 
ance of the order of the Tribunal and 
continued to cultivate the same per- 
sonally, Subsequently, there was a par- 
tition in the family in the year 1973 and 
in that partition, the land in question 


was given to her share and from that. 


time onwards, she has been in actual 
Possession and has been cultivating the 
same personally. It was also contended 
that the land in question having not 
been in possession of the alleged tenant 
either on 1-3-1974 or immediately prior 
to that date, the same did not vest in 
the State Government and as such, an 
application in Form No. 7 was not main- 
tainable, The first petitioner also con- 
tended that the application filed by the 
8rd respondent was barred by time and 
the same was not accompanied by an 
application or an affidavit to explain the 
delay and as such, the said application 
was not maintainable, 


4. The Tribunal, by the order dated 
25-11-1977, has granted the occupancy 
right in favour of the 3rd respondent, 


5. Shri G. S. Visweswara. the learn- 
ed Counsel appearing for the petitioners, 
submitted that the land in question was 
surrendered long prior to 1-3-1974 in 
accordance with the provisions of S. 25 
of the Act as it stood then, and the then 
Land Tribunal functioning under the 
Act permitted the 3rd respondent to sur- 
render the land in question and also per- 
mitted the landlord to enter upon the 
land and to cultivate the same personally 
and in pursuance of that, the landlord 
has been in possession as revealed from 
the entries in the record of rights which 
are presumed to be correct until the 
contrary is proved as per S. 133 of the 
Karnataka Land Revenue Act, 1964 and 
further, the first petitioner got the said 
land in the partition in the year 1973 and 
from that year, she has been 
in actual possession and has been per- 
sonally cultivating the same and that 
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therefore, the 3rd respondent was not 
the tenant of the land in question either 
on 1-3-1974 or immediately prior to thaf 
date and further he was also not in pos- 
session on that date and was not per- 
sonally cultivating the same; therefore 
the Tribunal acted without jurisdiction 
in granting the occupancy right in fav- 
our of the 3rd respondent without con- 
sidering the evidence and without rais» 
ing the statutory presumption regarding 
the entries in the record of rights, Mr, 
Visveswara also contended that in view 
of the surrender made by the 3rd re- 
spondent and accepted by the then Land 
Tribunal, the tenancy came to an end 
and as such, the relationship of the land- 
lord and the tenant ceased to exist by 
reason of the passing of the order dated 
22-12-1969 by the Land Tribunal, My- 
sore, in L. T. P. No. 604/67, therefore, the 
3rd respondent is not entitled to be re- 
gistered as an occupant only on the basis 
of his alleged possession if any. In sup- 
port of his contentions, Mr, Visveswara 
referred to the documents produced as 
Exhibits A and B, and the entries in the 
record of rights produced as Exhibits J, 
K and L and also the other documents 
produced in the petition. Exhibit-A is a 
true copy of the affidavit filed by the 
3rd respondent before the Land Tribunal, 
Mysore, in LTP 604/67 for permission to 
surrender the land in question. Exhibit-B 
is a copy of the order dated 22-12-1969 
passed by the Land Tribunal, Mysore, in 
LTP 604/67 permitting the 3rd respon- 
dent to surrender the land in ques- 
tion and also permitting the landlord to 
enter upon the land in question and to 
Cultivate the same personally. Exhibits 
J, K. and L are the extracts of the re- 
cord of rights of the land in question 
for the years 1970-71 to 1977-78. In Ex- 
hibit-J, in the cultivators’ column, for 
the years 1970-71 to 1974-75, the name 
of Sri Revanna who is said to be the 
brother of the first petitioner has been 
entered. In column No. 11 the name of 
the first petitioner has been entered in 
respect- of 2 acres. The name of the first 
petitioner has also been entered in Ex- 
hibit-J in the cultivators’ column for the > 
years 1974-75 in respect of 2 acres of- 
land. In Exhibits K and L also, the name 
of the 1st petitioner has been entered in 
respect of two acres as the person per- 
sonally cultivating the land in question. 


6. Shri B. T. Parthasarathy, the learn- 
ed Counsel appearing for the third re- 
spondent, contended that though the 3rd 
respondent made an application propos- 


` record? 
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ing to surrender the land in question and 
though the Tribunal granted the permis- 
sion to surrender, there was no actual 
surrender of the possession of the land 
in question to the landlord by the 3rd 
respondent and he continued to remain 
in possession of the land and has been 
personally cultivating the same even to 
this date. Therefore, the learned counsel 
contended that as there was no actual 
surrender of the possession of the land, 
the tenancy did not come to an end and 
the passing of the order permitting the 
3rd respondent to surrender did not 
have the effect of putting an end 
to the tenancy as long as the land- 
lord did not take possession of the land 
proposed to be surrendered. Permission 
to surrender is not actual surrender. As 
such, the order passed by the Land Tri- 
bunal granting the occupancy right in 
favour of his client is perfectly valid and 
is not liable to be disturbed. 


7. In view of the aforesaid conten- 
tions of both parties, the points that 
emerge for decision in this petition are:—~ 


(i) What is the effect of the order 
passed by the Land Tribunal, Mysore in 
LTP 604/67, dated 22-12-1969 granting 
permission to the 3rd respondent to sur- 
render the possession the land and fur- 
ther permitting the landlord to enter 
upon the land surrendered and cultivate 
the same personally? 


(ii) Whether the order of the Tribunal 
is vitiated by reason of the fact that it 
has not taken into consideration the ‘en- 
tries in the record of rights pertaining 
to the land in question and has not raised 
necessary presumption under S. 133 of 
the Karnataka Land Revenue Act, aris- 
ing out of the said entries? ` 


(iii) Whether the order of the Tribu- 
nal granting occupancy right in favour 
of the 3rd respondent on the basis that 
the landlord has not obtained possession 
of the land in pursuance of the order of 
surrender and that the parties have not 
acted upon the order of surrender, is 
legal and is based upon the evidence on 


8 I will now take up the first point 
for consideration. It is not disputed that 
a proceeding before the Land Tribunal, 
Mysore, in L. T. P. No. 604/67. was insti- 
tuted by the father of the first peti- 
tioner against the third respondent and 
others for resumption of the land in 
question along with other lands under 
5. 14 (1) of the Act as it stood then. It 
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is also not disputed that in the said pro- 
ceeding, the 3rd respondent filed an ap- 
plication under S. 25 of the Act, for per- 
mission to surrender the land in question 
along with other pertions of the said 
land because of his inability to cultivate 
the same and the Tribunal after being 
Satisfied that the surrender was bona 
fide, granted the permission to the 3rd 
respondent and also permitted the land- 
lord to enter upon the land in question 
and to cultivate the same personally. A 
true copy of the affidavit filed by the 3rd 
respondent in the said proceeding and 
also a true copy of the order passed by 
the then Land Tribunal, Mysore, are 
produced with the writ petition as Exhi- 
bits A and B respectively. The relevant 
portions of the order of the then Tribu- 
read as 
follows :— 


“3. On a careful consideration of the 
sworn statement of the opponents 2 to 
5, I am satisfied that the proposed sur- 
render is ‘bona fide and consequently ac- 
ceptable ...esssesrssoensso 


I am satisfied that the entire extent of 
land in possession of he petitioner in- 
cluding the land now surrendered by the 
opponents would not exceed the ceiling 
limit contemplated under S. 63 (1) of the 
Act. Consequently, I do not see any ob- 
jection to grant permission for the pro- 
posed surrender by the opponents 2 to 5 
in respect of the schedule land in their 
possession. 


4. In the result, I direct under S. 25 
(2) of the Act, that permission be grant- 
ed to the opponents 2 to 5 to surrender 
possession of the schedule lands in their 
possession. Permission is also granted to 
the landlord petitioner to enter upcn the 
said lands surrendered by the opponents 
and cultivate the samə personally.” 


9. It is clear from the aforesaid ex- 
tracts of the order of the Tribunal that 
the surrender was accepted by the Tri- 
bunal as bona fide and the landlord was 
permitted to enter upon the land as per 
the provisions of §..25 of the Act as it 
then stood. Section 25 of the Act as it 
stood at the relevant point of time reads, 
as follows :— 


“Surrender of land by tenant.— 

(1) No tenant shall surrender any land 
held by him as such, and no landlord 
shall enter upon the land surrendered 
by the tenant without the previous per- 
mission in writing of the Tribunal. 

(2) Permission under sub-sec. (1) shall 
be granted if, after making such inquiry 
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as may be prescribed, the Tribunal is 
satisfied that the proposed surrender is 
bona fide and the land surrendered 
does not exceed the extent of land which 
the landlord could have resumed from 
his tenant under Section 14; in other 
cases the permission shall be refused. 


(3) Where permission is refused in any 

case and the tenant gives a declaration 
in writing relinquishing his rights in the 
land, such land shall be deemed to be 
surplus land and the provisions of Ss. 65 
to 79 shall mutatis mutandis apply te 
such land as if such land were surplus 
land in excess of the ceiling laid down 
in S. 63 or S. 64.” 
From what has been stated earlier, it 
is clear that in the instant case, the sur- 
render had taken place, in accordance 
with the provision of Section 25 of 
the Act. Now, it is to be seen as to 
what is the effect of such an order of 
surrender on the tenancy right of the 
3rd respondent. The tenancy is a matter 
of privity of parties, Subject to the law 
governing the same, it can be put an end 
to either by efflux of time agreed under 
the contract or by termination of tenancy 
or by surrender of the same. The Act in 
question as it stood then, provided for 
termination of tenancy only by way of 
surrender, The surrender made in ac- 
cordance with provision of S. 25 of the 
Act did have the effect of putting an end 
to the tenancy right of the 3rd respon- 
dent. Otherwise, the Section would not 
have provided for permitting the land- 
lord to enter upon the land so surrender- 
ed. There cannot be an order permiiting 
the landlord to enter upon. the land sur- 
rendered if the tenancy right of the 3rd 
respondent were to remain intact in spite 
of acceptance of surrender by the Tribu- 
nal, The Bombay Tenancy and Agricul- 
tural Lands Act, 1948 and the Hydera- 
bad Tenancy and Agricultural Lands Act, 
1950 which came to be repealed by the 
Act in question also contained a provision 
for surrender. The relevant portian of 
S. 5 (3) (1) (b) of the aforesaid Bombay 
Act reads as follows: 


(3) Notwithstanding anything contain- 
ed in sub-sec. (1)— 

(a) eee ORARIE . 

(b) a tenant may terminate the tenancy 
at any time by surrendering his interest 
as a tenant in favour of the landlord; 

Provided that such surrender shall be 
in writing and shall be verified before 
the Mamlatdar in the prescribed man- 
ner.” ; 
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Similarly, the relevant portion in S. 19 
of the aforesaid Hyderabad Act was as 
follows :— 


"19. (1) Notwithstanding any agree- 
ment or usage or any decree or order 
of a Court of law, but subject te the pro- 
visions of sub-sec. (3), no tenancy of 
land shall be terminated before the ex- 
piration of the period for which the land 
is leased or deemed to be leased other- 
wise than— 


(a) by the tenant by surrender of his 
rights to the land-holder at least a month 
before the commencement of the year: 


Provided that such surrender is made 
by the tenant in writing and is admitted 
by him before and is made in good faith 
to the satisfaction of the Tahsildar.” 


From the aforesaid provisions, it is 
clear that no provision was made to per- 
mit the landlord to enter upon the land 
surrendered while accepting the surren- 
der. The Act in question has provided 
for the same. By providing such a provi- 
sion, the legislature has made it clear 
that once there is a surrender in accord- 
ance with S. 25 of the Act, and the land- 
lord is permitted to enter upon the land 
surrendered, the tenancy comes to an 
end. This view is also further fortified 
by the fact that S. 44 of the Act which 
provides for vesting of lands does not 
include the lands surrendered and still 
remaining in possession of the tenant 
whereas, the said Section takes into its 
fold all such lands held remaining in 
possession of the tenants against whom 
a decree or order for eviction or a certi- 
ficate for resumption is made or issued. 
Thus, the order accepting the surrender 
and permitting the landlord to enter upon 
the land surrendered, had the effect of 
putting the tenancy to an end and there- 
by the relationship of the landlord and 
tenant also came to an end. If, in spite 
of the order under S. 25 of the Act, the 
tenant remained in possession, his 
Possession will not be asa ten- 
ant. In the view I take, the contention 
of Shri B. T. Parthasarathy that unless 
there is an actual taking of possession by 
the landlord the tenancy continues even 
after the surrender, must fail, 





10. The Supreme Court, while con- 
sidering the provisions of Ss. 4-B and 
88-B of the Bombay Tenancy and Agri- 
cultural Lands Act, 1948, in the case of 
Maneksha Ardeshir v, Manekji Edulji 
(AIR 1974 SC 2123) observed thus (at 
p. 2125) :— 
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“13. The respondent-landlord gave a 
nohce to quit in 1955. At that time, there 
was no contractual tenancy. The appel- 
lant was a protected tenant. Immedia- 
tely the protection was taken away by 
S. 88-B of the 1948 Act the only question 
is whether the appellant could claim to 
remain in occupation on the plea of hold- 
ing over. If a lessee remains in possession 
after determination of the term, he is 
under the common law a tenant on suf- 
ferance, the expression “holding over” 
is used in the sense of retaining posses- 
sion. If a tenant after the termination of 
the lease is in possession without the 
consent of the landlord, he is a tenant 
by sufferance. It is only where a tenant 
will continue in possession with the con- 
sent of the landlord that he can be call- 
ed a tenant holding over or a tenant af 
will. In the present case there is no 
doubt that the appellant did not have 
any consent and the respondent never 
gave any consent to hold over. The ap- 
pellant remained in possession on suffer- 
ance. Therefore, S. 4-B of the Act has 
no application because there is no ten- 
ancy, Tenancy is a_ matter of privity of 
parties. If there is no consent, the appel- 
lant is a trespasser,” 

(Underlining is mine) 


In the instant case also, it is not the 
case of the 3rd respondent that after 
passing of the order by the then Land 
Tribunal on 22-12-1969, the landlord 
agreed to continue him in possession of 
the land in question as a tenant. On the 
contrary, it is the case of the petitioner 
that her brothers who were brought on 
record as legal representatives of her 
father in the proceeding L.T. P. 604/67 
before the Land Tribunal, Mysore, took 
Possession of the land in question and 
continued to be in possession and culti- 
vated the same personally. From the 
aforesaid view taken by me, it is clear 
that the relationship of the landlord and 
the tenant came to an end by reason of 
the order passed under S. 25 of the Act, 
Therefore, there was no relationship of 
the landlord and tenant either on 1-3 
1974 or immediately prior to that date 
between the heirs of the deceased origi- 
nal landlord and the 3rd respondent as 
the order passed under S. 25 of the Act 
had the effect of putting the tenancy to 
an end. Consequently, the ist point is 
answered in favour of the petitioner. 


11. Turning to points Nos. (ii) and (iii), 
from the order of the Tribunal which is 
produced as Exhibit-D, it is clear that 
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nowhere the entries in the record of 
rights and the presumption arising out 
of the said entries have been referred to 
by the Tribunal, In the record of rights 
as stated in the earlier paragraph, the 
name of the brother of the ist petitioner 
has been entered as the person cultivat- 
ing the land in question from the year 
1970-71 till the land was given to the Ist 
petitioner in the partition in the year 
1973. Thereafter, the name of the peti- 
tioner has been found as the person per- 
sonally cultivating the land in question. 
Apart from that, her name has also been 
entered in Column No. 9 as Khathedar. 
The extracts of the record of rights were 
made available before the Tribunal in 
view of the provisions contained in R. 19 
of the Rules framed under the Act. Sec- 
tion 133 of the Karnataka Land Revenue 
Act raises a statutory presumption in re- 
spect of the entries in record of rights. 
That being so, it was incumbent upon 
the Tribunal to raise a presumption aris« 
ing out of the entries in the record of 
rights and also to consider the effect of 
the same. The order of the Tribunal is 
vitiated because of the fact that it has 
not considered the material evidence .on 
record such as the entries in the record 
of rights and the effect of the same, 


12. The Tribunal has proceeded to 
pass an order on the assumption that the 
tenancy did not come to an end by reas 
son of the surrender and the contention 
of the 3rd respondent that he was in pos- 
Session even after the land was surs 
rendered entitled him to obtain occu- 
pancy right. This view of the Tribunal 
is not sustainable in view of the finding 
recorded by me on point No. (i). The fur- 
ther finding of the Tribunal that parties 
did not act upon the surrender is 
also not based upon any evi- 
dence. On the contrary, the docu- 
mentary evidence as already pointed 
out, is to the effect that the landlord 
came into possession in pursuance pf the 
surrender and continued to cultivate the 
land personally. Thus, the material evi- 
dence such as the entries in the record 
of rights and the other documents have 
been completely ignored by the Tribunal 
while arriving at the finding that the 3rd 
respondent continued in possession of the 
land even after the surrender and the 
parties did not act upon the same. Fur- 
ther, it is not the case of the third re- 
spondent that even after the surrender, 
he was continued in possession of the 
land by the landlord as a tenant. His 
case as stated in Form No. 7 is that he 


$ 


1979 S. L. Advancement 


has been in possession as a tenant for the 
last 25 years. 


-13. In view of the legal position that 
the tenancy came to an end by reason of 
the surrender made by the third respon- 
dent and the acceptance of the same by 
the Tribunal, the tenancy was not in sub- 
sistence either on 1-3-1974 or immediate- 
ly prior to that date. As such, the land 
in question was not held by the 3rd re- 
spondent as a tenant either on 1-3-1974 
or immediately prior to that date so as 
to attract provisions of S. 44 (1) of the 
Act. In view of what has been stated 
above, the 3rd respondent cannot 
also be held to be in possession either on 
1-3-1974 or immediately prior to that 
date. S. 44 (1) of the Act as it stood on 
1-3-1974 reads as follows :— 

“Vesting of land in the State Govern- 

ment. (1) All lands held by or in the 
possession of tenants (including tenants 
against whom a decree or order for evic- 
tion or a certificate for resumption is 
made or issued) immediately prior to the 
date of commencement of the Amend- 
ment Act, other than lands held by them 
under leases permitted under S. 5, shall, 
with effect on and from the said date, 
stand transferred to and vest in the 
State Government.” 
The aforesaid provision takes into ac- 
count even the possession of the tenants 
against whom a decree or order for evic- 
tion or a certificate for resumption had 
been issued immediately prior to the 
date of commencement of the Amend- 
ment Act. Whereas, the land remaining 
in possession of the tenants even after 
the surrender has not been included be- 
cause of the fact that by reason of the 
surrender and acceptance of the same, 
the tenancy ipso facto comes to an end. 
Therefore, it is clear that the land in 
question was not held by the 3rd respon- 
dent on 1-3-1974 or immediately: prior 
to that date as a tenant. Hence, the land 
in question did not vest in the State Gov- 
ernment. Consequently, point No. (ii) is 
answered in the affirmative and point 
No. (iii) against the 3rd respondent. 


14. For the reasons stated above, this 
writ petition is entitled to succeed and 
the impugned order of the Tribunal dated 
25-11-1977 passed in Case No. K. L. R. F. 
129/77-78, produced as Exhibit-D is liable 
to be quashed and the same is hereby 
quashed. Rule is made absolute. 

15. Parties to hear their own costs. 


Petition allowed. 
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Socio Literati Advancement Society, 
Bangalore, Petitioner v. State of Kar- 
nataka and others, Respondents. 

Writ. Petn, No, 14322 of 1978, 
D/- 12-6-1979, 

(A) Constitution of India, Art. 30 (1) 
= Restraint on establishment of mino- 
rity institutions — Administrative in- 
structions restraming recognition of 
minority educational institution, held 
bad. ' 

Where a training institution estab- 
lished by linguistic minority group 
was not accorded recognition by the 
Government under the “Uniform Grant- 
in-aid Code” Rules, Held that neither 
the State legislation nor the Rules, ex- 
ecutive or legislative, can in any 
manner curtail the. fundamental right 
of freedom assured under Articles 20 
and 30 of the Constitution. . 


Even reasonable restrictions cannot 
be imposed on a minority institution ex- 
cept to the extent of maintaining gene- 
ral educational standards, health and 
hygiene of the students, Case law dis- 
cussed, (Para 23) 


(B) Constitution of India, Article 30 
— Burden of proof — Memorandum of 
Association stating institution to be for 
Malayalies of Karnataka — Minority 
linguistic group held indicated — Bur- 
den shifts on person denying it to be a 
minority institution, to prove 50. 

: (Para 12) 


(C) Constitution of India, Article: 226 
— Question of. fact — High Courts 
power to investigate facts. 


There is no bar which prevents the 
High Court to investigate the facts 
while exercising its writ jurisdiction. 
Particularly when the matter relates to 
the enforcement of fundamental right, 


the Court's jurisdiction under Arti- 
ele 226 is unfettered. (Para 12) 
Cases Referred : Chronological Paras 


AIR 1979 SC 52 : 1978 Lab IC 1644 19 
AIR 1979 SC 83 20 


AIR 1974 SC 1389 18 
AIR 1963 SC 540 17 
AIR 1958 SC 956 16 
AIR 1954 SC 561 ; 15 
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G. S. Visweswara, for 
Venkatachalaiah Govt Pleader, 
Responden:s, 


Petitioner; 
for 


ORDER:— The petitioner is a Society 
registered umder the Karnataka Socie- 
ties Registration Act, 1960. It is alleged 
that it was founded by people of 
Kerala who speak Malayalam as their 
mother-tonzue and that all its members 
and office-bearers on the 
Managememt of the Society belong to 
this linguistic group which constitutes 
a linguiste minority in the City of 
Bangalore particularly, and generally in 
the rest of the State of Karnataka. The 
Society, aczording to the assertion made 
was founded in the month of March, 
1978, with the sole object of serving the 
interest of the linguistic group, the 
main object being to promote the edu- 
cational, cultural and other interests of 
the aforesaid group residing in the 
State of Earnataka, particularly in the 
City of Eangalore. In support of this 
assertion, the petitioner-Society has 
produced fhe memorandum of associa- 
tion and bye-laws which has been certi- 
fied by tke Registrar of Societies in 
Karnataka on 17-3-1978 in proof of ifs 
due formation. The copy of the memo- 
randum of association and bye-laws is 
annexed šo the petition as Exhibit-B. 
The founders of the Society felt the 
- need to start a Teachers Training Insti- 
tute in orcer to serve the interest of 
their linguistic minority students who 
were poor, down-trodden and who 
could not get admitted to other 
Teachers T-aining Institutes in the City 
inasmuch as the said other Institutes 
would demand heavy capitation fees or 
donations for admission into those In- 
stitutes. The petitioner-Society, there- 
fore, starte] what is styled as ‘Maxmul- 
ler Teachers Training Institute at a 
suitable, well equipped building af 
Neelakanta Mudaliar . Road, Murphy 
Town. Ulscor, Bangalore City. The said 
building is stated to be taken on lease. 
It is further averred by the Society 
that they have equipped the aforemen- 
tioned Institute with the laboratory af 
a huge cost. The said Training Institute 
is owned >y the Society to serve the 
linguistic minority to which reference 
has already been made. It is further 
averred by the Society that the Teach- 
ers Course Higher Examination conduct- 
ed by the Karnataka Secondary Educa- 


tion Examination Board is for a dura- 
tion of two years consisting 1st and 
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2nd year courses. At the end of each 
year, a publie examination is held by 
the 8rd respondent (hereinafter refer- 
red to as the Board). The _ successful 
candidates are issued certificates known 
as ‘T. C. H? certificates which make 
them eligible for appointment to the 
posts of primary school teachers, 


2. It has been averred that on 25-6- 
1978 an application was given for re- 
cognition of the Teachers Training Ins< 
titute to respondent-2 by the petitioner- 
Society. In the said representation, the 
Society agreed to adhere to the 
standards prescribed by the Department 
under ‘Uniform Grant-in-Aid Code’ for 
primary school teachers training Insti- 
tute in the State of Karnataka (herein- 
after referred to as the Code). The So- 
ciety further undertook to maintain 
strict discipline and to start the course 
to serve the linguistic minority, speak- 
ing Malayalam. It is further averred 
that 2nd respondent-Additional Direc- 
tor of Public Instruction, was convinc- 
ed of the desire and needs of the So- 
ciety and was of the view that the So- 
ciety was competent to start the schoof 
when the matter was discussed with 
him. The petitioner-Society has further 
averred that, at that discussion, it was 
brought to the notice of.the 2nd re- 
spondent that the Society was guaran- 
teed its fundamental rights to start the 
institution under Article 30 of the Con- 
stitution of India. It is also averred 
that 2nd respondent assured that meces- 
sary recognition would be given and 
the course may be started. The applica- 
tion for recognition has been produced 
as Exhibit-C to the petition. On the 
oral assurance of 2nd respondent the 
Society received the applications from 
intending candidates and began to con- 
duct’ classes in the Teachers Course 
Higher Examination (hereinafter refer- 
red to as the Course). The classes were 
commenced from 1-7-1978. In that be- 
half, highly qualified teachers to train 
the students were appointed. The rules 
contained in the Code for primary 
school teachers in the State of Karna- 
taka were also observed. The Society 
has alleged that there has been no 
breach of any of the provisions of the 
Code aforementioned and the institu- 
tion has maintained a high standard. 
The institution had 136 students im the 
first year course on its roll for the ac- 
ademic year 1978-79, of which, 134 
students spoke Malayalam and two 


ay 


_ petitioner-Society has 
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other students Tamil or Telegu as their 
mother-tongue.. 


3. No written orders were passedby 
the 2nd respondent on the application 
for recognition as per Exhibit-C to the 
petition. However, a notice was publish- 
ed in Deccan Herald bearing date 28-7- 
1978 stating that the Institute of 
the Society had not been recognised by 
the Department. On the said publica- 
tion, a representation was given by the 
Society to 2nd respondent by register- 


-ed post reiterating their earlier request 


for recognition, even though a similar 
representation was given bearing the 
date 24-7-1978 before publication of the 
notice by 2nd respondent. Im the said 
representation, it was brought to the 
notice of the 2nd respondent that Two 
Training Institutes imparting instruc- 
tions in the Course had been closed 
down and therefore recognition should 
be accorded to the petitioner-Soci2ty. 
However, even without reference to the 
letter of representation, but in response 
to the original request of the Society 
for recognition, by a letter dated 24-7- 
1978 a true copy of which is annexed 
to the petition as Exhibit-F, the 2nd 
respondent intimated that there were 
more number of Training Institutes in 
the State than required and therefore 
the policy of the Government was not 


fo permit starting any more teachers 
training Institutes. The Society has 
averred that this was. an irrelevant 


consideration for not according the re- 
cognition to its institution, overlcok- 
ing its fundamental right to start the 
same and also the said policy of the 
Government was not true inasmuch as 
recognition was accorded on 31-8-1978 
to one Venkatesha Education Society to 
start a teachers training Institute. A 
copy of that sanction or approval of 
the Government has been produced as 
Exhibit-G to the petition. Aggrieved by 
the refusal to grant recognition, as per 
Exhibit-F, on the ground that there was 
no further need for additional Teachers 
Training Institute in. the State, the 
3 approached this 
Court under Art. 226 (1) (a) (b) and (c) 
of the Constitution for redressal, inter 
alia, contending that the aforemention- 
ed failure to give recognition was vio- 
lative of the fundamental right of the 
petitioner-Society guaranteed under 
Article 30 (1) of the Constitution and 
further that refusal of recognition was 


on irrelevant and non-existent grounds, 
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4. It is appropriate at this juncture to 
mention that the petition was filed on 
27-12-1978 and the institution run by 
the Society was imparting instruction 
in the .course to the students admitted 
for the academic year 1978-79 and by 
an interim order made by this Court on 
15-3-1979 the students so enrolled and 
instructed were permitted to take the 
examination for first year course for 
the academic year 1978-79. The said 
order was made by this Court on the 
undertaking given by the Government 
Pleader. It has been submitted from 
the Bar that the results of the students 
who took the course from this Society- 
Institution have been withheld, 


5. As against these averments and 
contentions on behalf of the petitioner- 
Society, the respondents have filed their 
common statement of objections. It is 
contended for the respondents that the 
petitioner-Society is not a minority 
institution within the meaning of Arti- 
cle 30 of the Constitution of India. It 
is further contended that the petitioner 
has not demonstrated that the institu- 
tion is founded for the purpose of con- 
serving its distinctive language, script 
or culture. It is further stated that 
without prejudice to the above conten- 
tions the State has overall regulatory 
powers in the matter of giving aid or 
recognition to any educational imstitu- 
tion in. the State and the fundamental 
rights of the petitioner and the like of 
it is subject to such regulatory power, 


6. It is further stated for the re- 
spondents that the petitioner’s right to 
run the educational institution is not 
an absolute one and the State has the 
power to consider, inter alia, as to 
whether there is a need to establish a 
particular institution in a given case. 
It is averred for the respondents that 
the State is entitled to consider, in 
deciding the need, to establish the 
institution, am unhealthy competition 
that may result and bring about a dilu- 
tion of the Teachers Training Institute 
Programme and therefore the respon- 
dents have reasserted that permission 
was not granted for starting the in- 
stitution of the petitioner in order to 
prevent unhealthy competition amongst 
the various teachers training institutes 
in the State. It is further contended 
for the respondents that the petitioner 
not having followed the procedure pre- 
scribed in Rule 7 of the Code, the peti- 
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tioner-Society was mot entitled to 
either permission to start the institu- 
tion or recognition of the same. It is 
asserted for the State thaf two news- 
paper publications were made, one on 
21-7-1978 and another on 8-8-1978 to 
effect that the petitioner-Society was 
not permitted to start the Teachers 
Training Institute, 


7. It is appropriate at this stage fo 
motice one of the contentions of the 
petitioner-Society in so far as it relates 
to the contention that as a minority in- 
stitution falling -within the ambit of 
Articles 29 and 30 of the Constitution, 
the criteria of need prescribed as gene- 
ral conditions under Rule 9 of the Code 
had no application, 


7-A. This contention, prima facie, is 
based on the proposition that statutory 
or executive provisions should yield 
place to the constitutional provisions, 
This aspect shall be considered in the 
course of this order a little later, 


8. In substance, if has been averred 
by the, respondents that the petitioner- 
Society started the institution with- 
out permission and began to function 
only by virtue of the Court’s order 
‘ and not with the previous permission 
of the Department and as such it is mot 
entitled to the recognition which the 
petitioner-Society claims under the 
Code. There is a prayer for vacating 
the interim order made by this Court 
and that does not survive for considera- 
tion as the students have taken the ex- 
amination though the results have been 
withheld, 


9. The respondents in their state- 
ment of objections have denied that the 
petitioner-Society was subjected to hos- 
tile discrimination, 


10. It is in the light of these rival 
pleadings and contentions that this 
petition is required to be disposed of, 


11. The Ist question is whether the 


petitioner-Society is one which can 
claim its fundamental right under Arti- 
cles 29 and 30 of the Constitution. 


12. The learned Govt. Pleader ap- 
pearing for the respondents has strongly 
urged that this Court under Art, 226 
of the Constitution cannot embark 
upon an investigation of facts such 


A. I. R. 


as finding out whether or not the 
petitioner-Society is a society formed 
by a linguistic minority in the State. 
This contention must be noticed only 
to be rejected. There is no bar known 
to law which prevents this Court while 
exercising its jurisdiction under Arti- 
cle 226 of the Constitution to investi- 
gate facts, if necessary. The well settl«< 
ed principle is that if complicated ques- 
tions of facts are to be decided, it will 


relegate the parties to have such 
facts investigated and decided be- 
fore appropriate forum oor have 
the same investigated by the ap- 
propriate authority or forum on the 
direction. of the High Court itself 


Particularly when the matter relates to 
enforcement of fundamental rights, this 
Court’s jurisdiction under Article 226 is/ 
unfettered. What the petitioner-Society 
in this proceeding is seeking by way of 
relief is to enforce its fundamental 
right. Omce the petitioner-Society has 
produced its memorandum of association 
and certificate of incorporation under 
the - relevant statute of the State, 
it will mot be open to the respondents 
to contend that there is any. further 
burden cast on the petitioner to prove 
that it is a minority institution. In Arti- 
cle 2 of the Memorandum of Associa- 
tion of the Society, it is stated as fole 
lows: 


“2, The main objects of the Society: 


(a) To promote educational, cultural, 
welfare, industrial, technical or ‘other 
interests of the society including all 
charitable and benevolent work of the 
Society and in particular to establish 
such institutions for Malayalies in the 
State of Karnataka.” 


The term ‘Malayalies’ occurring in the 
said Article extracted above, has refer- 
ence only to the linguistic minority 
whose mother-tongue is Malayalam. 
Therefore, the burden of proving that 
the Society is not a minority institution 
or the institution which was started by 
it cannot be regarded as institution for 
‘promotion and welfare of the linguistic) . 
minority, is shifted to the respondents, 
Apart from mere assertion in the state- 
ment of objections there is no evidence 
placed before this Court to prove such 
assertion. Hence, this contention of the 
learned Government Pleader is rejected 
and I hold that the  petitioner-Society 
is a Society established for the promo- 
tion of education, particularly with re- 
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ference to. the welfare of those who 
speak Malayalam as their mother- 
tongue and therefore, the petitioner is 
a Society established for the promotion 
and welfare of persons belonging to 
that linguistic mimority. 


18. The next question that arises for 
consideration is whether by the action 
of the respondents, the petitioner’s 
right to commence a Teachers’ Training 
Institute in the City of Bangalore is 
violative of Article 30 (1) of the Con- 
stitution, Article 30 (1) reads as fol- 
lows: 


"39 (1). All minorities, whether based 
on religion or language, shall have the 
right to establish and administer edu- 
cational institutions of their choice,” 
Both Articles 29 and 30, as well as 
Article 26 are special features of the 
Indian Constitution which have found 
place in the Part containing the funda- 
mental rights of citizens to reflect the 
oft expressed and emphasised secular 


character of the Republic of the Union . 


of India, . 


14. Articles 29 and 30 have been the 
subject matter of several decisions of 
the Supreme Court to which I will 
refer hereinafter chronologically, 


15. In the case of State of Bombay 
v. Bombay Education Society AIR 1954 
SC 561, the Supreme Court was con- 
sidering the ambit of power of the 
State to prescribe the medium of 
instructions in the schools in the then 
State of Bombay. Im the said case, the 
Supreme Court has held: 


“Where a minority, like the Anglo- 
Indian Community, which is based, 
inter alia, on religion and language, has 
the fundamental right to conserve its 
language, script and culture under Arti- 
cle 29 (1) and has the right to establish 
and administer educational institutions 
of their choice under Article 30 (1), 
surely then there must be implicit in 
such fundamental right, the right to 
impart instruction in their own institu- 
tions to the children of their own 
community in their own language. To 
hold otherwise will be to deprive Arti- 
cle 29 (1) and Article 30 (1) of the 
greater parts of their contents. Such 
being the fundamental right, the police 
power of the State to determine the 
medium of instruction must yield to 
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this fundamental right fo the extent 
it is mecessary to give effect to it and 
cannot be permitted to run counter to 
it,” 


16. When the Kerala Education Bill 
1957 was referred for opinion of the 
Supreme Court under Article 143 of the 
Constitution by the President of the 
Union of India AIR 1958 SC 956, the 
Supreme Court per majority held while 
determining the constitutional validity 
of clauses 14 and 15 of the said Bill in 
question as follows: 


“But it is impossible to support cls, 14 
and 15 of the said Bill as mere regula- 
tions. The provisions of those clauses 
may be totally destructive of the rights 
under Article 30 (1). It is true that the 
right to aid is not implicit in Art. 30 (1) 
but the provisions of those clauses, if 
submitted to on account of their fac- 
tual compulsion as condition of aid, may 
easily be violative of Article 30 re of 
the Constitution,” 


17. Next, in the case of Sidhrajbhai 
vV. State of Gujarat (AIR 1963 SC 540) 
the Supreme Court unanimously held: 


‘Unlike Article 19, the fundamental 
freedom to establish and administer 
educational institutions by minorities 
guaranteed under clause (1) of Arti- 
cle 30, is absolute in terms: It is not 
made subject to any reasonable retric- 
tions of the nature the fundamental 
freedoms enunciated in Article 19 may 
be subjected to. All minorities, linguis- 
tic or religious have by Article 30 (1) 
an absolute right to establish and ad- 
minister educational institutions of their 
choice; and any law or executive direc- 
tion which seeks to infringe the sub- 
stance of that right under Art. 30 (1) 
would to that extent be void. This, 
however, is not to say that it is not 
open to the State to impose regulations 
upon the exercise of that right. The 
fundamental freedom is to establish and 
to administer educational institutions; 
it is a right to establish and administer 
what are in truth educational institu- 
tions— institutions which cater to the 
educational needs of the citizens, or 
sections thereof. Regulations made in 
the true interests of efficiency of insti- 
tutions, discipline, health, sanitation, 
morality, public order and the like may 
undoubtedly be imposed. Such regula- 
tions are not restrictions on the sub- 
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stance of the right which is guaranteed: 
they secure the proper functioning of 
the institutions, in matters educational.” 


18. More recently in the case of 
Ahmedabad St. Xaviers College Society 
v. State of Gujarat (AIR 1974 SC 1389), 
the Supreme Court considered the con- 
stitutional validity of several sections 


of the Gujarat University Act (50° of 


1959) Chief Justice A. N. Ray (as he 
then was) along with P. Jaganmohan 
Reddy, D. G. Palekar, H. R. Khanna, 
K. K. Mathew, M. H. Beg, S. N. Dwi- 
vedi, Y. V. Chandrachud and A. Alagiri- 
swami, JJ., (as they were then) held: 


“Article 30 (1) covers institutions im- 
parting general secular education. The 
object of Article 30 is to enable child- 
ren of minorities to-go out in the world 
fully equipped. It will be wrong to read 
Article 30 (1) as restricting the right of 
minorities to establish and administer 
educational institutions of their choice 
only to cases where such institutions 





are concerned. with language, script or . 


culture of the minorities. Arts. 29 and 
30 create two separate rights though it 
is possible that: the rights might meet 
in a given case.” 
(Underlining is mine) 

Contrary view expressed by Venkata- 
ramiyer, J., in an earlier case was the 
minority view. 

19. In the case of Lilly Kurian v. 
Sr. Lewina (AIR 1979 SC 52) while 
considering the Kerala University Act 
(14 of 1957) the Supreme Court has 
reiterated the ratio decidendi of the 
earlier cited decisions in the following 
terms: i 

“Unlike Article 19 (1) of the Con- 
stitution the fundamental freedom 
under Article 30 (1) is absolute in 
terms; if is not made subject to any 
reasonable restrictions of the nature the 
fundamental freedoms enunciated in 
Article 19 may be subjected to. All 
minorities, linguistic or religious, have 
by Article 30 (1) an absolute right to 
establish and administer educational in- 
stitutions of their choice; and any law 
or executive direction which seeks to 
infringe the substance of that right 
under Article 30 (1) would to that ex- 
tent be void.” - , 

(Underlining: is mine) 
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20. In the case of Mark Netto v, 
Government of Kerala (AIR 1979 SC 
83) again the Supreme Court while 
dealing with the Kerala Educational 
Rules, 1959, has held as follows: 


“Where the Manager of the Schools 
belonging to the Roman Catholic Dio- 
cese of Trivandrum, applied to the Edu- 
cation Authorities in Kerala for per- 
mission to admit girl students in their 
High School in which, as a matter of 
fact, only boy students were admitted 
for the last more than 25 years, al- 
though there was already in existence 
a -facility for the ecucation of the girls 
in the locality (Muslim Girls High 
School), as the Christian community in 
the locality wanted their girls also to 
receive their education in the school of 
their commumity, permission cannot be 
refused under Chapter VI Rule 12 (iii), 


Kerala Education Rules, 1959, as the 





Rule must be interpreted narrowly and 


is inapplicable to a minority educa~ 
tional institution.” 
(Underlining is mine) 

21. From the above enunciation of 
the law by the Supreme Court, it is 
crystal clear that. neither the State 
Legislation mor the Rules, executive or 
legislative, can in any manner curtail 
the fundamental right of freedom as- 
sured to religious or linguistic minority 
institutions under Articles 29 and 30 of 
the Constitution. In the instant case, 
the only case put forward by the re- 
spondents is that the petitioner-Insti~ 
tution commenced its Teachers Training 
Institute without requisite permission in 
terms of Rule 7 of the Code. Rule 7 of 
the Code reads as follows: 


“7, Procedure 
cognition: 


for starting and re- 


(i) Applications for starting a Teach- 
ers’ Training Institution shall be made 
in Form No. 1 to the Director of Public 


Instruction through the Joint Director 
of Public Instruction of the Division 
before December of the year previous 


to that in which the institution is pro- 
posed to be started. ; 


(ii) Such application shall be disposed 
of by the Joint Director if Public In- 
struction and the Director together with- 
in 3 months from the date of receipt of: 
the application and a communication 
shall be sent to the management inti- 


beakad 
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mating whether the permission to start 
the institution has been granted or 
otherwise. In the event of refusal of 
permission to start the institution, 
reasons for refusal shall be communi- 
eated to the management, 


(iii) In mo case shall an institution be 
started without the previous permission 
of the Department. Recognition and aid 
shall not be granted to an institution, 
which has been started without previ- 
ous permission,” 


The Society was given oral permission 
to start the institution by the 2nd re- 
spondent at the discussion the petitioner 
had with him with reference to Ex- 
hibit-C. ‘This has been denied in the 
statement of objections filed on bekalf 
of the respondents. Even as evidenced 
by the letter of the 2nd respondent 
dated 24-7-1978 (Exhibit-F), the only 
reason given for not according the per- 
mission is that the Government did not 
want too many teachers training Insti- 
tutions as a matter of policy, Strangely 
enough, whatever be the circumstances, 
as evidenced by Exhibit-G, Venkatesha 
Educational Society, Bangalore, was 
given permission to start a Teachers 
Training Institute, in the very same 
year in which the petitioner-Socisety 
applied for permission to start its 
Teachers Training Institute. Though this 
has been specifically averred by the 
petitioner-Society in its pleadings, the 
respondents have not chosen to meet 
this glaring unequal treatment meted 
out to the petitioner’s institution mot 
only similarly situated but being an 
institution run by linguistic minority 
group except by a feeble statement, 
that mo such discrimination . has been 
made. This is sufficient proof that the 
respondents have not followed any re- 
vised policy and perhaps no such policy 
exists. No material has been placed be- 
fore this Court from which a diferent 
conclusion can be drawn. This Court 
cannot therefore reasonably infer that 
the Government at the appropriate 
level had taken a policy decision in this 
behalf Le, not to permit any more 
Teachers Training Imstitutes in the 


State of Karnataka. This really has no 
relevance when viewed in the light of 
the settled questions of law applicable 
to minority institutions, Rule 7 is a 
mere formality where such institutions 
are concerned and the rule has to be 
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read down to yield place to constitu- 
tional guarantee, 


22. In a society in which the popu- 
lation increases at an alarming rate 
and the need for educating children at 
primary school level is ever on the in- 
crease, it is impossible to believe that 
State would come in the way of Teach- 
ers Training Institute, training person- 
nel to impart primary education of its 
children, 


23. For the above reasons, it is clear 
that’ the Code which is but mere ad- 
ministrative instructions cannot be so 
read and so strictly that the right of 
the petitioner-Society and the like, 
guaranteed fundamental rights under 
Articles 29 and 30 of the Constitution 
would get whittled-down to mean noth- 
ing. As already noticed in the decided 
cases of the Supreme Court even, 
reasonable restrictions cannot be impos- 

on a minority institution except to 
the extent of maintaining general edu- 
cational standards, health and hygiene 
of the students, much less deny them 
the right to start the school or the in- 
stitution itself, 


24. In this view of the matter, the 
petitioner-Society is entitled to succeed 
and in the result the letter of respon- 
Gent-2 Exhibit-F, dated 24-7-1978, is 
quashed by a writ of certiorari, as one 
being without the authority of law, 
without jurisdiction and as opposed to 
Article 30 (1) of the Constitution of 
India, 


25. Further a writ of mandamus will 
issue to accord recognition to the peti- 
tioner-Society to run Teachers Training 
Institute in terms of Rr. 7 and 9 of the 
Code and all other consequential bene- 
fits that may flow from such recogni- 
tion. It is further directed as a logical 
consequence, that the results new with- 
held for first year examination in re- 
spect of the students of this imstitution 
for the academic year 1978-79 shall 
forthwith, be announced, 


26. However, in view of the relief 
granted by this Court, there is no need 
to consider the petitioners prayer to 
strike down Rule 9 (1) of the Code 
which ought to be read down im order 
to ensure that the fundamental rights 
guaranteed under Article 30 (1) of the 
Constitution, should prevail, In any 
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event, Rule 9 (1) of the Code is a mere 
administrative direction having no 
statutory force. This Court under Arti- 
cle 226 of the Constitution need not 
strike it down, as no right or disability 
accrues to the petitioner by the said 
rule, 


A.L R. 


27. In the circumstances of the case, 
the petitioner-Society is entitled to its 
costs. Advocate’s fee Rs. 250/-, Itis ac- 
cordingly ordered, 

Order accordingly, 
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(Jul) 152 
Madhavan Pillai M. v. K. A. Balan 
(May) 120 (FB) 
Mathew Elechiamma v. Markose Korulla - 
(Sep) 178 
Nair R. P. v. Kerala State Electricity Board 
(Jun) 185 Ep 
Narayana Pattar v. State (Jun) 189 (FB 
Nianan P. M. v. Executive Officer ` 
(Feb) 18 (FB) 
Ouseph v. Lona cha 14 
Principal, Government Engineering College v. 
“John K. Kurien (Jul) 150 
Rama Varma Bharathan Thampuran v. State 


. (Sep) 181 

Sankarnarayana Pillai K. v. Mysore Fertiliser 
Company "+ (Aug) 167 
Sankaran Nair’ Ramakrishan Nair v. Madhavi 
Amma Easwari Amma (Dec) 231 


State Insurance Officer, Trivandrum v. Sosamma 


Mani . (Jan) 
State v. Akhila Kerala Vala Samudaya Samithi 
. (May) 118 a) 
State v. Chacko (Mar) 52 (FB 
Sumithra v. Kamala ‘Bair (Aug) 


Aug) 164 

Sundari Bai P. v. State (Apr) 68 (FB) 
Thampan R. C. v. Principal, Medical College 

ean? (Aug) 171 

Thomas v. Moram Mar Baselious Ougen I, 

Catholics Metropolitan, Malankara (jul) 156 

u 

Thresia P. K. v. Government of the ‘State of 

Kerala i (Nov) 212 

Vasudeva Shenoy A. L. v. Kochappan 


(Dec) 227 

Vayyerintekath Avirammentevide Mammen v. 

Panikkarekath Mariyamma (Nov) 216 
Vellappan v. Peter Thomas 


(Oct) 194 


SUBJECT INDEX 


Advocates Act (25 of 1961), S. 38 — Ses Civil 
P. C. (1908), .0O. 3, R. 4 (Aug) 167 B 


Arbitration Act (10 of-1940), S. 20 — Construc- 
tion contract with Government — Arb tration 
clause —- Government withholding .part pay- 
ment of bill on ground not covered by contract 
-- Held, invalid (Nov) 209 A 


S. 20 — Construction contract  bstween 
Government and contractor —— Applica-ion to 





refer dispute — Held not maintainable 

i : (Nov) 209 B 
——-S. 41 (b), Sch. II, Item 4 — Arb-tration 
proceedings — Interim injunction. — Grant of 
— Competency of Civil Court (Nov) 212 A 
—S. 4 Sch. I, Item 4 — Powers of 


(Noy) 218 A, B 

Calicut University Act (Kerala Act 24 of 1968) 
See under Education. 

Carriage of Goods by Sea Act (26 of 1925), 
S, 4 and Sch. Art. I, Rr. 3 and 4 — Clear 
bill of lading — pode ey or damage to 
goods — Carrier liability of, for damages 
i (Sep) 187 A 
——Sch. Art II — Short delivery — Loss by 
way of spillage etc. troo instrumentality of 
landing agents — Carrier liable 
(Sep) 187 B 


Carriage of Goods by Sea Act ‘contd.) . 
—Sch. Art. IIT — Depreciation in respect of 
steamer sweepings and shed sweepings' — Car- 
rier not liable : (Sep) 187 C 

Sch. Art, HI, R. 3 — See Ibid, S. 4 
. : (Sep) 187 A 

-—Sch. Art. III, R. 4 — See Ibid, S. 4 
(Sep) 187 A 


Central Ciyil Services (Temporary Service) Rules 
(1965), R. 5 (1) — See also Constitution of 
India, Art. 811 (2) (Feb) 81 (FB) 
-—R. 5 (1) — Termination of service of tem- 
porary servant under — Retention of juniors — 
Effect —- Termination held not violative of Arti- 
cles 14 and 16 of Constitution. 1977 Ker LT 862 

(FB) and 1970 Ker LJ 164, Overruled - 
(Jan) 6 (FB) 


Civil Procedure Code ( of 1908), S. 11 — 
Principle of res judicata is outside the region 
of fraud or collusion (Oct) 194 B 
S. 20, Expln. II (prior to amendment in 
1974) —- Scope and applicability 
: (Aug) 167 A 
——S., 20 — Cause of action — Place where 
money is payable — Suit against advocate by 
his client — Territorial jurisdiction of forum 
— Determination Aug) 167 G 
Ss. 21 and 99 — Principles o 
(Jan) 1 B (FB) 
——S. 51 and O. 21, Rr. 87 and 40 — Execu- 
tion by arrest and detention of judgment-debtor 
— Procedure to be followed — Necessity of en- 
quiry Merl OAR A 
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Civil P. C. (contd.) 
—.—S§, 99 — See Ibid, S. 21 

(Jan) 1 B (FB) 
S. 118, Proviso, O. 46, R. 1 — Reference 
to High Court — Questions of constitutional 
validity of provision of Kerala Debt Relief Act 
— Determination not necessary for disposal of 
case , ‘ (Dec) 287 A 
——O. 8, R. 4 — Advocate — Privileges and 
Rights — Duties towards client 





(Aug) 167 B 
——O,. 21, R. 87 — See Ibid, S. 51 
(Dec) 235 A 
——O. 21, R. 40 — See also Ibid, S. 51 
6 (Dec) 235 A 


21, Rule 40 — any — Mandatory 
at least in cases contested by judgment-debtor 

(Dec) 235 B 
—-O, 23, R. 1 (8) — Suit for eviction of 
tenant filed without proper notice to quit — 





Permission to withdraw suit granted on pay- 
ment of costs — Costs not paid and hence suit 
dismissed — Subsequent suit after giving pro- 
per notice not barred (Sep) 178 
O. 26, R. 10 (2) — See Arbitration Act 
(Nov) 212 B 


(1940), S. 41 (b) 
46, R. 1 — See Ibid, S. 118, Proviso 
(Dec) 237 A 
Cochin Christian Succession Act (6 of 1097 ME), 
S. 22 — See Ibid, S. 81 (Mar) 84 B (FB) 
———Ss. 31, 22 — Scope and applicability of 
Section 31 —- Effect of S. 22 — Construction 
of statutory fiction (Mar) 34 B (EB) 
Companies Act (1 of 1956), S. 220 — See Ibid, 
S. 178 (Feb) 23 D (FB) 
—S. 511 — See Ibid, S. 555 
(Feb) 23 C (FB) 
——S, 580 (1) (a) — See Income-tax Act (43 of 
1961), S. 178 (2) (Feb) 23 B (FB) 
Ss. 555 and 511 — Income-tax Act (43 of 
1961), S. 178 (2) — Amount “set aside” under 
S. 178 (2) — Provision applicable to deal with 
the matter (Feb) 23 C (FB) 


Company Court Rules (1959), R. 179 — See 
Income-tax Act (48 of 1961), S. 178 ‘ 
(Feb) 23 D (FB) 

Constitution of India, Art. 14 — See also 
(1) Central Civil Services (Temporary Ser- 
vice) Rules, R. 5 (1) 

(2) Kerala Building Tax Act (1975), Pre. 
(Apr) 68 A, B (FB) 
(8) (Kerala) Valiamma Thampuran Kovilakam 
Estate and the Palace Fund (Partitoin) 
and the Kerala Joint Hindu Family Sys- 








tem (Abolition) Amendment Act (1978), 
Ss. 1 to 9 (Sep) 181 
——Art. 14 — Admission to medical colleges 
— Requirement for eligibility — Not violative 
of Art. 14 (Jul) 160 
Art. 16 — See Central Civil Services 
(Temporary Service) Rules, R. 5 (1) 
(Jan) 6 (FB) 


——Art. 19 — See. Kerala Building Tax Act 
(1975), Pre. {Apr) 68 A (FB) 
—-—Art. 19 (1) ( — See Gwalior Rayons 
(Rayon Pulp Division) Taking Over Manage- 
ment Ordinance (Ker Ordinance 1978), Sec- 
tion 3 (Mar) 56 B 
Art, 19 (1) ( and (g) — See (Kerala 
Valiamma Thampuran Kovilakam Estate an 
the Palace Fund (Partition) and the Kerala 
Joint Hindu Family System (Abolition) Amend- 
ment Act (1978), Ss. 1 to 9 (Sep) 181 
Art. 31 (2) — See Gwalior Rayons (Rayon 
Pulp Division) Taking Over Managemement 
Ordinance (Ker. Ord, 1978), S. 8 

(Mar) 56 B 








(Jan) 6 (FB) 


Constitution of India (contd.) 
Art, 831A — See Gwalior Rayons (Rayon 
Pulp Division) Taking Over Management Ordi- 
nance (Ker. Ordinance 1978), S. 8 

(Mar) 56 B 


Arts, 213, 246, Sch. 7, List I, Entry 52; 
List II, Entries 24 and 27 and List II, Entries 
23 and 33 — Gwalior Rayons (Rayon Pulp Divi- 
sion) Taking Over Management Ordinance 
(Kerala Ord. 14 of 1978), S. 1 — Ordinance is 
ultra vires — Power of Governor to promul- 
gate ordinance — Conditions for 
i (Mar) 56 A 
Art. 226 — See also 
(1) Education — Calicut University Act 
(1968), S. 23, Gls. (xiii), (xix) 
’ (Aug) 171 A 

(2) Kerala University Act (1974), S. 60 

(May) 120 A (FB) 
Arts, 226 and 227 — Writ petition against 
order of High Court in criminal revision — 
Maintainability (Feb) 18 (FB) 


Art, 226 — Petition under, by a company 
and one of its share-holders complaining infrin- 
gement of rights under Art. 19 — Compe- 
tency — Test to determine 

(Mar) 56 C 


Art, 226 — Writ against educational au- 
thority — Private college though affiliated to 
university is not a statutory body — Aggrieved 
teacher would not be entitled to relief under 
Art. 226 (May) 120'B (FB) 
Art, 228 — Academic disciplinary proceed- 
ings — Principles of natural justice — Applica- 
bility. 1976 Ker LT 215, Reversed 

(Jul) 150 


——Art. 226 — Natural justice 
(Aug) 171 B 


Art. 226 — Clemency from punishment 
awarded to students by Managing Committee 
of College — Power of Court 

(Aug) 171 C 


——Art. 227 — See Ibid, Art. -22 

(Feb) 18 (FB) 
Art, 245 — See Kerala Buildings Tax Act 
(1975), Pre. A (Apr) 68 B (FB) 


Art, 246 — See Ibid, Art. 213 

(Mar) 56 A 
Art. 246 — See Kerala Buildings Tax Act 
(1975), Pre. (Apr) 68 B (FB) 


Art. 254 — Gwalior Rayons (Rayon Pulp 
Division) Taking Over Management Ordinance 
(Ker. Ord. 14 of 1978) — Whether the Ordi- 
nance should fail on account of inconsistency 
with or repugnancy to provisions of Com- 
panies Act and therefore void under Art, 254 (1) 
read with Art. 254 (2) — (Quaere) 

(Mar) 56 D 
——Art. 301 — See Kerala Building Tax Act 
(1975), Pre. (Apr) 68 A (FRB) 
Art. 309, Proviso — Kerala State Electri- 
city Board (Employees? Disciplinary Proceed- 
ings Tribunal) Regulations (1869), Regn. 6 (c) 
— Requirements of not complied with — Effect 
of (Jun) 185 A (FB) 
Art. 809, Proviso — Kerala Service Rules, 
Part III, Chap. 1, R. 8 — Scope of — Discipli- 
nary proceedings against employee after his re- 
tirement — Permisstbility (Jun) 185 B (FB) 


Art. 811 (2) — Central Civil Services (Tem- 
porary Service) Rules (1965), R. 5 (1) — Tem- 
porary civil servant — Termination of services 
under R. 5 {1) — Order not indicating any rea- 
son for termination — Validity of — Art. S11 
(2), whether attracted. O. P. No. 5434 of 
1974 (Ker), Reversed (Feb) 31 (FB) 
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Constitution of India (contd.) 
Sch. 7, List 1, Entry 52 — See Ibid, A-ti- 








cle 213 (Mar) 5€ A 
——Sch. 7, List II, Entry 24 — See Ibid, Arti- 
cle 213 : (Mar) 5€ A 

Sch. 7, List II, Entry 27 — See Ibid, Arti- 
cle 218 (Mar) 56 A. 
—Sch. 7, List III, Entry 23 — See Ibid, 
Art. 213 (Mar) 56 A 
—Sch. 7, List III, Entry 38 — See Ibid, 
Art, 213 Mar) 56 A 


( 
Contract Act (9 of 1872), S..2 (1) — See T. P. 
_ Act (1882), S. 67 


Nov) .224 
S. 56. — See T. P. Act (1882), S. 108 le) 





(Jul) 153 A. 


Contract Labour (Regulation & Abolition) Act 
(87 of 1970), S. 21 — See Arbitration Act 
(1940), S. 20 (Nov) 203 A 


COURT FEES AND SUITS VALUATIONS 
—Kerala Court-fees and Suits Valuation Act 
(10 of 1960), S. 12 (5) — Re-assessment of 
market value of properties for levy of additisnal 
court-fee —. Not competent after case entered 
stage of recording evidence (Aug) 164 


S. 51 and Sch, 2, Art. 3 (A) (1) — Appeal 
against decision of Land Acquisition Court ap- 
ortioning compensation — Ad .valorem court- 
ee under Section 51 and not under Art. 3(A) 
(1) payable — Word ‘awarded’ in S. 51, con- 

notation of. 1970 Ker LT 1015, Overrul2d 
. (Mar) 40 (FB) 

Sch. 2, Art. 3 (A) (1) — See Ibid, S. 51 
(Mar) 40 (FB) 








Criminal Procedure Code (2 of 1974), S. 125 
— See Ibid, S. 127 (8) (b) 

f (May) 116 ‘A, B (FB) 
—Ss. 127 (8) (b), 125 — Divorced ‘wif re- 
ceiving whole sum payable under personal Jaw 
—— Subsequent amanan for maintenance — 
Barred by S. 127 (8) (b). 1976 Ker LT 87, 
Overruled (May) 116 A (FB) 


Ss. 127 (8) (b), 125 — Scope — Nat re- 
stricted to cancellation of application for -nain- 
tenance — Dismissal also can be ordered ~mder 
S. 127 (8) (b) (May) 116 B (FB) 


—S. 127 (8) (b) — A “reasonable compen- 
sation” received by a divorced wife under Sec- 
tion 8 of the Travancore Ezhava Act is such 








‘an amount contemplated by S. 127 (8) 


(May) 116 C (FB) 
S. 482 — See Constitution of India, Arti- 


cle 226 (Feb) 1E (FB) 
- DEBT LAWS 


—Kerala Agriculturist’? Debt Relief Act (11 of 
1970), Ss: 15 and 16 — _ Proceedings under 





‘Section 15 for settlement of debts — Property 


under usufructuary mortgage not exclud — 
Receiver competent to take its possession 


(Mar) 5C (FB) 
———5S. 16 — See Ibid, S. 15 
(Mar) 50 (FB) 
—Kerala Debt Relief Act (17 of 1977}, S. 2 (4) (i) 
— See Civil P. C. (1908), S. 113, Proviso’ 
(Dec) 237 A 
—S. 13 (2) — Kerala Ordinance 1 of 1977 
— Kerala Ordinance 9 of 1977 — Effect of re- 
trospective repeal and re-enactment 
(Dec) 287 B 


EDUCATION 
—Calicut University Act (Kerala Act 24 of 


1968), S. 23, Cls. pam (xix) — First Statute 
Chap. 6, R. 3 (xxvi) — Powers of supervision 


Education — Calicut University Act (contd.) 
of Syndicate — Powers of Principal or Manag- 
ing Committee of Medical College to suspend 
senior students for “ragging” 

(Aug) 171 A 


—Statute First, Chap. 6, R. 8 Gavi — See 
Ibid, S. 23, Cls. (viii), (xix} (Aug) 171 A 
—Kerala University Act (17 of 1974), S. 34 — 
See Ibid, S. 60 (May) 120 A (FB) 
Ss. 60, 34 —= University First Statutes 
(1972), Chap. L, Statute 10 (1) (c) — Discipli- 
nary proceedings against lecturer of private 
college — Management itself accuser — 
Management’s action in appointing an advocate 
as enquiry officer is not illegal. AIR 1961 Ker 
282, Overruled (May) 120 A (FBY 
—University First Statutes (1972), Chap. L, 
Statute 10 (1) (c) — See Education — Kerala 
University Act (1974), S. 60 

(May) 120 A (FB) 





Evidence Act (1 of 1872), S. 44 — See Civil 
P. C. (1908), S. 11 (Oct) 194 B 
——Ss. 90, 114 — Ancient documents — En- 
tries in marriage register maintained in church 
— Genuineness — Presumption - 
(Mar) 34 A (FB) 
——S. 114 — See Ibid, S. 90 ie 
(Mar) 34 A (FB) 

——S. 115 — Waiver of right 
(Jan) 1 A (FB) 


Gwalior Rayons (Rayon Pulp Division) Taking 
Over Management Ordinance (Ker. inance 
14 of 1978), Ss. 8 to 5 and 9 — Ordinance 
violates Art. 19 (1) Æ) and Art. 31 (2) of the 
Constitution and jis not‘ saved by Art, 81-A 


(Mar) 56 B 
—S. 4 — See Ibid, S. 3 (Mar) 56 B 
——S. 5 — See Ibid, S. 3 (Mar) 56 B 
——S. 9 — See Ibid, S. 8 (Mar) 56 B 


Hindu Marriage Act (25 of 1955), Ss. 4, 29 — 
Petition for dissolution of marrige under Ss. 4 
and 5, Travancore Nair Act, 1100 pending — 
Repeal of Travancore Act by Kerala Act (30 of 
1976) — Petition abates — Effect of S. 29 
(Jul) 152 
——S. 29 — See Ibid, S. 4 (Jul) 152 
Income-tax Act (43 of 1961), Ss. 178 and 220 
— “Setting aside” of amounts under S. 178 — 
Claim for interest included : 
(Feb) 23 D (FB) 


—S. 178 (2) — See also Companies Act (1956), 
S. 555 eh) 23 C (FB) 
S. 178 (2) —- Companies Act (1956), Seo- 
tion 5380 (1) (a) — Difference in two sections 
pointed out (Feb) 23 B (FB) 
S. 178 (8) (b) — Amount. “set aside” — 
Effect. (1976) 102 ITR 153 (Guj), (1967) 63 
ITR 810 (Mys); AIR 1970 Cal 349 and 1974 
Tax LR 55 (Raj), Dissented from 
l (Feb) 23 A (FB) 
Interpretation of Statutes — Definition clause 
— Meaning of words used in_ statute — See 
Tenancy Laws —’' Kerala Land Reforms Act 
(1964), S. 75 (8) (May) 118 (FB) 
Fiction — See Cochin Christian Act (1097 
ME), S. 81 (Mar) 84 B (FB) 
Declaratory provision — Retrospectivity 
{Jun) 189 B (FB) 
arr Agriculturists Debt Relief Act (11 of 
0 


See under Debt Laws. 
Kerala Building Tax Act (7 of 1975), Pre. Sec- 
tions 2 (f), 5, 6 — Validity of Act — Levy of 
tax on building — ‘Capital value’ — Computa- 
tion of (Apr) 68 A (FB) 
Pre. and S. 5 — Retrospectivity of opera- 
tion of the Act is no grotnd for invalidation — 

















-8 : - - Subject Index, A. I. R. 1979 Kerala 


Kerala Building Tax Act (contd:) 
Fixing date for commencement of Act viz. 1-4- 
1973 cannot be said to be arbitrary. (Per Majo- 
rity) (Apr) 68 B (FB) 
Pre. — Validity of Act — Provisions of the 
Act do not violate Art.. 801 of Constitution 
{Per Full Bench) : (Apr) 68 C (FB) 
S. 2 (f) — See Ibid, Pre. 








———-S. 5 — See Ibid, Pre. 
——S. 6 — See Ibid, Pre. 


(Apr) 68 A (FB). 


(Apr) 68 A, B (FB) 


oe ` (Apr) 68 A (FB) 
oe and Suits Valuations Act (10 of 


* See under Court-fees and Suits Valuations. 
Kerala Debt Relief Act (17 of 1977) 
` See under Debt Laws. i e 
Kerala Education Rules (1959) ` 

See under Education, 
Kerala General Sales Tax Act. (15 of 1963) 
See. under Sales Tax. . 


` Kerala Land Acquisition Act (21 of 1962), S. 25 
~> Acquisition of land’ — Compensation pay- 
able — Market value — Determination — 
Matters to be taken into consideration — Net 
income — Multiple to be adopted ` 
one (Mar) 52 B (FB) 
——S. 83 —_ See Court-fees and Suits Valua- 
tions — Kerala Court-fees and Suits Valua- 
tion Act (1959) (10 of 1960), S. 50 j 
= ; : (Mar) 40 (FB) 
——S, — See also Court-fees and Suits 
Valuations —- Kerala Court-fees and Suits Valua- 
tion Act (1959) (10 of 1960), S. 50 
(Mar) 40 (FB) 
~-—S. 60 — Appeal — Grounds of appeal — 





New point —— Objections to Commissioner's re- - 


port — No reason shown why not filed in 
ower Court at proper time — Cannot be en- 
tertained in appeal before Hig Court 

ar) 52 A (FB) 


Kerala Land Reforms Act (1 of 1964) 
See under Tenancy Laws. 


Kerala Mapilla Marumakkathayam Act (Cochin 
33 of 1113), S. 10 — Suit by member of tar- 
wad against Karnavan for arrears mainten- 
ance — Personal decree should be passed 
against Karnayan. AIR 1928 Mad 280, Dissent. 
i ; (Nov) 218 
Kerala Service Rules, Part III, Chap. 1, R. 3— 
See Constitution of India, Art. 309, Pre, 
(Jun) 185 B (FB) 
Kerala State Electricity Board (Employees? Dis- 
ciplinary Proceedings Tribunal) Regulations 
(1969), Regn. 6-(c) — See Constitution of India, 
Art. 809, Pre. ` Jul) 185 A (FB) 


Kerala University Act (14 of 1957) 
See under Education. 


Kerala Valiamma Thampuran Kovilakam Estate 
and the Palace Fund (Partition) and the Kerala 
_ Joint Hindu Family System (Abolition) Amend- 
ment Act (15 of 1978), Ss. 1 to 9 — Constitu- 
tional validity — Provisions of Act not viola- 
tive of Arts. 14 and 19 (1) ® of the Constitu- 


tion —- Test of rational classification stands 
satisfied in. case of the Cochin Royal Family 

~ (Sep) 181 
——S§, 2 — See Ibid, S. 1 (Sep) 181 
——S. 3 — See Ibid, 5. 1 > (Sep) 181 
——S. 4 — See Ibid, S. 1 (Sep) 181 
——S. 5 — See Ibid, S. 1 Sep) 181 
——5. 6 — See Ibid, S. 1 - Sep) 181 
——S: 7 — See Ibid, S. 1 Sep) 181 
——S. 8 — See Ibid, S. 1 (Sep) 181 
——S, 9 — See Ibid; S. 1 ` (Sep) 181 


_ missible 


Limitation Act (86 of 1663), Art. 136 — Exe- 
cution of decree — Amendment of original 
decree — Limitation runs from date of original 
decree and not from date of its amendment —- 
Change made by present Act explained 


(Jan) 14 
Marumakkathayam Law — AHenation — See 
T. P. Act (1882), S. 67 (Noy) 224 
Motor Vehicles — Accident — Compensation, 


award of —: See M. V. Act (1989), S, 110-B 

Motor Vehicles Act (1989}, S. 95 (1), Proviso — 
Insurance of vehicle against third party risks — 
Person accompanying the goods of his em- 
ployer carried in a goods vehicle is entitled to 
insurance coverage . (Jan) 15 


SALES TAX 


—Kerala General Sales Tax Act (15 of 1963) 
S. 5A (c) — Inter-State sale — Despatch o. 
goods in container — Question whether there 
is sale of container also — Determination — 
Tests to decide (May) 99 (FB) 


Specific Relief Act (47 of 1963), S. 34, Proviso 
— Succession Act (1925), S. 218 — Grant of 
probate to “B” with liberty to file fresh pro- 
ceedings — “B”, filing suit instead — Maintain- 
ability. AIR 1925 Mad 1110, held no . longer 
good law in view of AIR 1927 Mad 1054 (FB) 
and AIR 1962 SC 1471 (Apr) 96 
Succession Act (89 of 1925), S. 218 — ‘See 
Specific Relief Act (1963), S. 34 (Apr) 96 

-—§, 214 (1) (b) — Word ‘proceed’ — Mean- 
ing. Case law discussed _ (Dec) 231 


TENANCY LAWS 


—Kerala Land Reforms Act (1 of 1964), Sec- 
tion 3 (1), Cl. (iv), 2nd Proviso, sub-cl. (b) as 
insetted by Amending Act (85 of 1969) — Ex- 
emption from provisions ir: Chap. IT — Sepa- 
rate possession allowed: by partition decree to 
a co-sharer. — Sub-cl. (b) of 2nd proviso ope- 
rates as a bar against exemption : 
(Jun) 180 A (FB) 
——S. 8 (1), Cl. (iv), 2nd proviso, sub-cl. (b) (as 
inserted by Amending Act (85 of 1969)) — 
Provision as amended operates retrospectively 
(Jun) 180 B (FB) 
-S. 3 (1), Cl. (iv), 2nd proviso, sub-cl. 
(as inserted by Amending Act (85 of 1969) and 
Section .32) — Computaticn of period of five 
years under sub-cl. (b) — Period during which 
filing of suit was barred under Section 32 need 
not be excluded (Jun) 180 D (FB) 


—S. ` 4-A (1) (a) (as amended by Act 35 of 

1969) — Benefit under — Effect of subrogation 

Las a (Mar) 47 (FB) 

-—S. 72F (2) and (8) — Applicability of sub- 

section (8 -z (Oct) 194 C 
——S, 75 — See Ibid, S. 77 (1) 

(Dec) 227 A 


§. 75 (2) (c}) — Shifting of kudikudappu 
for industrial purpose — Construction of car 
park and. canteen for ranning cinema — Held, 
industrial purpose (Dec) 227 B 
—5S, 75 (3) — Whether applies to an artificial 
erson like a company — ‘Person’ and  ‘resi- 
lence — Meanings of (May) 113 (FB) 
——Ss. 77 (1), 75 (2) — Suit for shifting of 
kudikidappu — Bona fide requirement —.Decree 
passed by trial court — Setting aside in first 
appeal on hypertechnical groun 























-— Not per- 
(Dec) 227 A 


(Jun) 139 A (FB) 
and effect of Sec- 


y Kerala Act 17 of 


—S. 82 — See Ibid, S. 34 


——Ss. 84, 82 — Sco; 
tion 84 (8) (as inserted 
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Tenancy Laws — Kerala Land Reforms Act 


contd.) 
1972) — Validity of transfers — Determinafon 
— Test. AIR 1974 Ker 28, Partly Overrules. 
(Jun po) 189 A (7B) 
——S. 102 (8) — Powers of appellate amboi 
— Cases of fraud and collusion (Oct) 194 
——-S. 125 (1), Proviso — “Proceedings nie 
ing” — Suit decreed priar to l-l- 1970 nd 
execution commencing after that: date — Ero- 
viso to S. 125 (1) not attracted 


(Jan) 1 D (7B) 
——-S, 125 (1) and (2) — Bar of jurisdictior of 
Civil Courts — Not applicable to orders 3b- 
a We fraud and collusion (Oct) 19- A 


——S, 125 (8) — Applicability 
(Jan) 1 C GB) 
TES Land panmi (Amendment) Act (35 of 
1969), S. 108 (8) — re also Kerala Land Re- 
forms Act 4 of 1964), S. 3 (1), CL (iv) 
(Jun) 180 B ŒB) 
——S. 108 (8) — Expression “principal Ac as 
amended by this. Act* means principal Ac as 
amended by Act 85 -of 1969 and not princpal 
Act as` amended by Act 25 of 1971. 1974 Zer 
LT 67, Overruled . (Jun) 180 C GB), 
Transfer of Property~-Act (4 of 1882), S. © — 
Immovable property — puig bie 


——S; 4 — See Ibid, s. 108 (e) * 
~—S. 67 — Mortgage by junior membe of 
Marumakkathayam family — ‘Principle of wb- 
stituted PN — Applicability a 224 


215 B 
ul ) 153 A 


Transfer of Property Act (contd.) 
-——S, 92 — See Tenancy Laws 
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All India EER, 
=< 1979 | 
Kerala High Court 


Fanano am'an aian 


AIR 1979 KERALA Y 
FULL BENCH 
vV. P. GOPALAN NAMBIYAR, C. J, 
K. BHASKARAN AND 
T. CHANDRASEKHARA MENON, JJ. 
George, Appellant v. Thekkekkara 
Vareed, Respodnent. 
E. S. A. No. 59 of 1976, D/- 3-8-1978. 
(A) Evidence Act (1872), S. 115 — 
Waiver of right. 


In the region of the provisions oi a- 


complicated statute of the type of the 
Kerala Land Reforms Act, and the recent 
nature of the amendments effected, so 
closely prior to the disposal by the exe- 


-cution court, the mere omission to urge 


before the execution court to make a 
reference to the Land Tribunal would 
not amount to a waiver of the right. 
(Para 5) 
Anno: AIR Manual (3rd Edn.), Evid. 
Act, S. 115, N. 55. 


(B). Civil P. C. (1908), Ss. 21 and 99 
— Principles of. 

Whether it was a jurisdictional defect 
or a procedural illegality or irregularity, 
in either case, correction by an appellate 
court was open; it is generally — especi- 
ally in the latter case — only where the 
defect complained of has occasioned a 
failure of justice. (Para 6) 

Anno: AIR Comm. C. P. C. (9th Edn.), 
S. 21, N. 1; S. 99, N. 1. 

(C) Kerala Land Reforms Act (1 of 
1964), S. 125 (3) — Applicability. 

A matter which had become res judi- 
cata, cannot be said to ‘arise’, so as to be 
referred to the Tribunal under S. 125 (3). 

(Para 7) 


Iv/IV/D967/78/CWM 
1979 Ker/1 I G—28 


The question of the applicability of 
the exemption under S, 3 (1) (vi) as also 
the plea of fixity under S. 7-B have both 
to be referred to the Land Tribunal 
under S. 125 (3). 1976 Ker LT 571 (FB) 
Rel. on. (Para 8) 

(D) Kerala Land Reforms Act (1 of 
1964), S. 125 (1) Proviso — “Proceedings 
pending” — Suit decreed prior to 1-1-1970 
and execution commencing after that 
date — Proviso to S. 125 (1) not attract- 
ed and execution proceedings could not 
be regarded as pending on date of com- 
mencement of Act 35 of 1969. 

(Paras 9 and 10) 
Cases Referred: Chronological Paras. 
AIR 1978 Ker 217:1978 Ker LT 315 


(FB) 7 
1977 Ker LT 865 7 
AIR 1976 SC 2610:1977 Ker LT 1 1 
1976 Ker LT 403 (FB) 6 
1976 Ker LT 571 (FB) : 6, 8 
1976 Ker LT 691 (FB) 6 
1976 Ker LT 919 (FB) 7 
1973 Ker LT 983 8 
(1973) A. S. No. 164 of 1971, D/- 

2-10-1973 (Ker) 2, 3, 4, 5, 6 
AIR 1972 SC 878 9 
AIR 1971 Ker 31 : 1970 Ker aoe ie 

7 
(t969) S. A. No. 916 of 1965, p 

20-10-1969 (Ker) ; 2 
1967 Ker LT 188 7 
AIR 1960 Ker 243 “1 
AIR 1946 FC 16 9 


1923 AC 647:1923 AN ER Rep 463, 
Food Controller v. Cork 9 
T. S. Venkiteswara Iyer and P. K. 

Balasubramanyan, for Appellant; €. S. 

Ananthakrishna Iyer, for Respondent. 
GOPALAN NAMBIYAR, C. J.:— This 

appeal arises in.execution and has been 
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referred to a Full Bench in view of the 
importance of the questions involved. 
The Division Bench has not stated the 
points of importance. The learned Single 
Judge who referred the case to a Divi- 
sion Bench referred to the decision ‘of 
the Supreme Court in Eapen Chacko v. 
Provident Investment Co. (P) Ltd., (1977 
Ker LT 1): (AIR 1976 SC 2610) and 
observed that the decision gave no indi- 
cation as to whether an execution pro- 
ceeding can be regarded as a continua- 
tion of the suit so as to make it a pend- 
ing proceeding in a case where the suit 
was decreed prior to 1-1-1970, (the rele- 
“vant date for the purposes of this case), 
and the execution commenced after that 
date. The learned Judge referred to a 
number of decisions as having been cited 
by Counsel in support of the contention 
that although the suit was itself decreed 
prior to 1-1-1970. the execution proceed- 
ings had to be regarded as pending even 
if initiated only after that date. As 
against this, the learned Judge noticed 
the decision of Raman Nayar J. of this 
Court cited on the other side, in New 
Model Bank Ltd. v. P. A. Thomas (AIR 
1960 Ker 243), where the leamed Judge's 
observations sound in a different direc- 
tion. It was in view of this that the 
reference was made to a Division Bench. 


2. The decree-holder in O. S. 559 of 
1960 on the file of the Wadakkencherry 
Munsiff’s Court is the appellant in this 
Second Appeal. The suit was as a rever- 
sioner of a limited owner, for recovery 
of possession of an item of property on 
title. The defendant claimed fixity cf 
tenure under the proviso at the end of 
S. 3 (1) (vii) of the Act, to the effect that 
nothing in Cls. (i) to (vii) shall apply to 
persons who were entitled to fixity of 
tenure immediately before 21st Jan. 1961 
under any law then in force. His con- 
tention was that he was entitled to fixity 
of tenure under the Cochin Varumpat- 
tomdars Act 1118 M.E, Overruling the 
contention the suit was decreed on 
7-2-1964. An appeal against the decision 
was dismissed on 15-2-1965; and S. A. 
No. 916 of 1965 was also dismissed by 
a Division Bench of this Court on 
20-10-1969. (vide Cheru  Vareed v, 
Chakunny (1970 Ker LT 739): (AIR 1971 
Ker 31)) This Court held that the de- 
fendant was not entitled to fixity. E. P. 
No. 143 of 1971 for execution was filed 
on 10-8-1971 and delivery was taken on 
18-8-1971 (without notice, as provided in 
the Civil Procedure Code). A. S. No. 164 
of 1971 was filed against the order direct- 


Vareed (FB) (Nambiyar C. J.) A.L R.. 


ing delivery of possession. By that time 
the Kerala Act 35 of 1969 had come into 
force on 1-1-1970. It had effected sub- 
stantial amendments to the provisions of 
* the Kerala Land Reforms Act. Among 
them was the introduction of a new Sec- 
tion dealing with “deemed tenants” viz. 
S. 7-B. The provision stated that any 
person in occupation of the land of an- 
other on the date of commencement of 
Act 35 of 1969 on the basis of a registered 
deed purporting to be a. lease deed shall 
be deemed to be a tenant, if he or his 
predecessor was in occupation on the 
llth April 1957 on the basis of the deed, 
despite the fact that the lease was by a 
person who had no right over the land 
or was not competent to grant the same. 
By judgment dated 2-10-1973, A. S. 
No. 164 of 1971 was allowed, and the 
execution court was asked to consider the 
respondent’s claim of tenancy under the 
amended Act. It considered and negativ- 
ed the claim. On appeal, the appellate 
court remanded the matter back to the 
execution court holding that in view of 
the provisions of Act 35 of 1969, and in 
particular of the amendments effected by 
it to S. 125 of the Land Reforms Act, the 
question whether the defendant is a 
tenant under Act 1 of 1964 or not had 
to be referred for decision of the Land 
Tribunal. After this remand, the execu- 
tion court again ruled that the defendant 
was not entitled to fixity and that he is 
bound to deliver possession. On appeal, 
the lower appellate court allowed the 
appeal and vacated the finding of the 
execution court and directed the execu- 
tion court to refer that question for deci- 
Sion to the concerned Land Tribunal 
under S. 125 (3) of the Act. This appeal 
is against the said judgment. 


3. We quote S, 125 of the Land Re- 
forms Act. 


“125. Bar of jurisdiction of civil 
courts.— (D No civil court shall have 
jurisdiction to settle, decide or deal with 
any question or to determine any mat- 
ter which is by or under this Act required 
to be settled, decided or dealt with or 
to be determined by the Land Tribunal 
or the appellate authority or the Land 
Board ‘or the Taluk Land Board or the 


Government or an officer of the Govern~ 
ment: 


Provided that nothing contained in 
this sub-section shall apply to proceed- 
ings pending in any court at the com- 
mencement of the Kerala Land Reforms 
(Amendment) Act; 1969.- -> >. 
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(2) No order-of the Land Tribunal or 
the appellate authority or the Land 
Board or the Taluk Land Board or the 


Government or an Officer of the Govern- 
ment made under this Act.shall be ques- 


tioned in any civil court, except as pro- 
vided in this Act. i 

(3) If in any suit or other proceeding 
any question regarding rights of a tenant 
or of a kudikidappukaran (including a 
question as to whether a person is a 
tenant or a kudikidappukaran). arises, 
the civil court shall stay the suit or 
other proceeding and refer such question 
to the Land Tribunal having jurisdiction 
over the area in which the Land or part 
thereof is situate together with the rele- 
vant records for the decision of that 
question only. 

(4) The Land Tribunal shall decide 
the question referred to it under sub- 
sec. (3) and return the records together 
with its decision to the civil court. 


(5) The civil court shall then proceed 
to decide the suit. or other proceedings 
accepting the decision of the Land Tribu- 
nal on the question referred to it. 


(6) The decision of the Land Tribunal 
on the question referred to it shall, for 
the purposes of appeal, be deemed to be 
part of the finding of the civil court. 

(7) No civil court shall have power to 
grant injunction in any suit or ocvher 
proceeding referred to in sub-sec. (3) 
restraining any person from entering into 
or occupying or cultivating any land or 
kudikidappu or to appoint a receiver for 
any property in respect of which a ques- 
tion referred to in that sub-section has 
arisen, till such question is decided by 
the Land Tribunal and any such injunc- 
tion granted or appointment made before 
the commencement of the Kerala Land 
Reforms (Amendment) Act, 1969, or be- 
fore such question has arisen, shall stand 
cancelled. 

(8) In this section, “civil court” shall 
Include a Rent Control Court as defined 
in the Kerala Buildings (Lease and Rent 
Control) Act, 1965.” 


Counsel for the appellant argued that in 
view of the judgment in A. S. No. 164 
of 1971 which had become final and zn- 
clusive, it was not open to the Respon- 
dent to contend, or to the lower arpel- 
late court to find, that the question of 
tenancy should be referred for decision 
to the Land Tribunal. The judgment 
referred, had directed the matter to be 
decided by the execution. court; and the 
appellant had submitted te that decision; 
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and had not raised either before tha 
execution court after remand, or in his 
grounds of appeal against its decision 


-that the Land Tribunal alone should have 


dealt with the question of tenancy. To 
the bar of finality arising from the judg- 
ment in A. S. No. 164 of 1971 was added 
a plea of waiver of the rights under 
S. 125 (3). Next, it was urged that 
S. 125 (3) had no application, as the 
proviso to S. 125 (1) had expressly ex- 
empted proceedings pending at the com- 
mencement of Act 35 of 1969. Finally, 
it was argued that the Division Bench 
ruling in Cheru Vareed’s case 1970 Ker 
LT 739: (AIR 1971 Ker 31) had found 
that the defendant was not entitled to 
fixity; and the said findings must operate 
as res judicata, with the result that no 
question of tenancy would ‘arise’ within 
the meaning of S. 125 (3) for being refer- 
red for determination by the Land Tribu- 
nal. We shall proceed to examine these 
contentions. 

4, First as to the bar of finality of 
the judgment in A. S. No. 164 of 1971. 
That judgment in para 2 referred to the 
amendments effected by Act 35 of 1969 
and Act 25 of 1971 and observed that it 
would be improper to go into the ques- 
tion whether the defendant would be a 
tenant within the amended definition and 
that the matter will have to be consider- 
ed by the execution court. The order 
recording delivery was set aside and the 
Court directed to consider whether the 
defendant was a tenant under Act 1 of 
1964. We entertain mo doubt that pro- 
perly read and understood, this order of 
remand directed consideration of the 
question of tenancy in the light of Act 1 
of 1964 as amended by Act 35 of 1969 
and Act 25 of 1971. Bar of finality and 
conclusiveness of this judgment is urged 
with respect to S. 105 (2) of the Code of 
Civil Procedure; and on the general prin- 
ciples of res judicata. We do not think that 
the respondent is in any way precluded 
by this judgment. We have explained the 
true scope and effect of the judgment. 
On its own terms, it would not preclude 
the execution court from dealing with 
the matter in the light of the amend- 
ments, and referring the mater to the 
Land Tribunal if the provisions of the 
Statute so required. 

5. Sec. 108 (3) of the Land Reforms 
Act, as amended by the Acts 35 of 1969 
and 25 of 1971, in so far as is relevant, 
reads: 

“108 (3) — If in any suit, application, 
appeal, revision, review,. proceedings in 
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execution of a decree or other proceed- 
ings pending at the commencement of 
this section before any court, tribunal, 
officer or other authority, any person 
claims any benefit, right or remedy con- 
ferred by any of the provisions of the 
principal Act or the principal Act as 
amended by this Act, such suit, appli- 
cation, appeal, revision, review, proceed- 
ings in execution or other proceedings 
shall be disposed of in accordance with 
the provisions of the principal Act as 
amended by this Act.” 


There is thus a statutory mandate to dis- 
pose o in accordance with the provisions 
of the amended Act. We do not think 
that the judgment in A. S. No. 164 of 
1971 either on its terms and scope, or 
read in the light of S. 108 (3), would 
preclude the respondent from raising the 
questicn of tenancy. As for the plea of 
waiver, we do not think that in the 
region of the provisions of a: complicated 
statute of the type of the Land Reforms 
Act, and the recent nature of the amend- 
ments effected, so closely prior to the 
disposal by the execution court — that 
. ithe mere omission to urge before the 
-. execution court to make a reference to 
the Land Tribunal would amount to a 
waiver of the right. 


6. It was contended that even if the 
fudgment in A. S. No. 164 of 1971 would 
not be a bar against urging that the ques- 
tion of tenancy should be settled only by 
the Land Tribunal, an actual decision on 
-the question by the civil court, without 
referer.ce to the Tribunal, would at best, 
be only an irregularity or illegality, and 
not on? without jurisdiction; so that, the 
interests of justice did not require the 
appellate court to set aside the judgment 
of the execution court. As authority for 
the proposition that the defect was only 
an irregularity or illegality and not one 
of a jurisdictional nature, Counsel cited 
the judgment of a Full Bench of this 
Court in Alavi v. Radha Varasyaramma 
(1976 Ker LT 691). The Full Bench, 
„after explaining the observations of a 
prior Full Bench in Ananthanarayana 
Iyer v. Paran (1976 Ker LT 403), and in 
Lissy v. Kuttan (1976 Ker LT 571) (FB), 
held that the judgment or order of a 
court or other proceeding passed without 

` compliance with the provisions of S. 125 
(4) and (5) is not a nullity and cannot be 
ignored as void. We guard ourselves 
against being understood as having either 
endorsed this opinion or as having ex- 
pressed ourselves on the point. Whether 


A.I. R. 


it was a jurisdictional defect or a proce- 
dural illegality or irregularity, in either 
case, correction by an appellate court was 


- open; it is generally, — especially in the 


latter case —, only where the defect 
complained of has occasioned a failure of 
justice (vide the prinziple of Ss. 2% & 
99 of the C. P. C.). We are not prepared 
to say, in second appeal, that the dis- 
cretion exercised by the lower appellate 
court in remanding tne proceedings was 
unsound, New rights had intervened, 
and a new forum o? adjudication had 
been provided which justified the remand, 
We see no ground to interfere in second 
appeal. 

7. It was then urged that in S. A. 
No. 916 of 1969 (1970 Ker LT 739): (AIR 
1971 Ker 31) this Court has held that the 
lease in question was exempt under Sec~ 
tion 3 (1) (vi) of the Act, as a lease grant~ 
ed by a person having only a life inte- 
rest or other limited interest, and as not 
saved by the proviso to S. 3 (1) (vii) of 
the Act. This finding, it was said, had 
become res judicata, and therefore a 
question of tenancy would not ‘arise’ for 
determination so as to be referred for 
decision by the Land Tribunal under 
S. 125 (3) of the Act. For this latter pro~ 
position that a question which has been 
barred by res judicata cannot be said to 
‘arise’ within S. 125 (3), reliance was 
placed on a decision af one of us (Bhas- 
karan J.) in George v. Chakkunni (1977 
Ker LT 865). The decision supports that 
proposition. To the same effect is the 
principle of the judgment of the Full 
Bench in Govindan Gopalan v. Raman 
Gopalan (1978 Ker LT 315): (AIR 1978 
Ker 217) that where a question of tenancy 
had been once decided by the Land Tri« 
bunal and the matter comes up for con- 
sideration again before a Civil Court, 
the same cannct be said to ‘arise’ for 
consideration so as to make a reference 
under S. 125 (3), necessary. It was also 
argued that the non obstante clause in 
S. 13 of the Act, conferring fixity of 
tenure, or in S. 7-B thereof, would not 
get rid of the fundamental principles or 
doctrines like res judicata, or lis pendens, ~ 
Reliance was placed for this position on 
N. Krishna Pillai v. State Bank of Tra~ 
vancore (1967 Ker LT 188) and Mohamed 
Mytheen v. Sreedharan (1976 Ker LT 
919) (FB). The latter is a Full Bench 
decision binding on us as far as lis pen- 
dens is concerned. Cn the principle of 
the rulings cited and noticed, Counsel is 
well founded in his submission that 
matter which had become res judicata, 


i 


. 29-10-1969. 
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cannot be said to ‘arise’, so as to pa 
referred to the Tribunal under S. 125 (3). 
We shall assume, without consideration, 
that the earlier decision of Raman Nayar, 
J., lays down correct law. But the difi- 
culty for the appellant is:.-" Had . the 
question of the tenancy -right now set 
up by the appellant been decided on the 
earlier occasion so as to be barred by 
res judicata? We think, not. The ques- 
tion mooted on the prior occasion in 


1970 Ker LT 739:(AIR 1971 Ker 31), 


was only whether the respondent was 
entitled to fixity of tenure under S. 13 of 
the Land Reforms Act by reason of his 
claims for fixity of tenure under S, 4 of 
the Cochin Varumpattomdars Act, read 
with the proviso after S. 3 (1) (vii), This 
plea was negatived by our judgment on 
That was rendered leng 
prior to the two Acts — 35 of 1969 and 
25 of 1971 — which had introduced sub- 
stantial amendments to the Land Re~ 
forms Act. By one of them S. 7-B under 
which the respondent now claims fixity 
of tenure was introduced. In such cir- 
cumstances, we cannot hold that the deci- 
sion in 1970 Ker LT 739: (AIR 1971 Ker 
31), operates as res judicata against res- 
pondent’s claim of rights which sprang 
into existence subsequent to the deci- 
sion. 

8. Counsel for the appellant would 
then contend that under S. 3 (1) (vi) of 
the Land Reforms Act, leases granted by 
a limited owner are exempt altogether 
from the provisions of Chap. II of the 
Act; and hence, a provision for fixity 


-such as what is contained in S. 7-B of 


the Act, cannot operate on a lease grant- 
ed, as in this case, by a limited owner, 
without a corresponding amendment of 
S.: 3 (1) (vi). Counsel for the respondent, 
rightly urged that, whatever be the 
merits-of this plea, the question of the 
applicability of the exemption as also 
the plea of fixity have both to be refer- 
red to the Land Tribunal under S. 125 
(3). For this he placed reliance on Lissy 
v. Kuttan (1976 Ker LT 571) (FB). That 
decision followed a prior ruling in Nera- 
yana Menon v. Kallandi (1973 Ker LT 
983), which had laid down the same prin- 
ciple. Counsel for the respondent is 
right in his submission and is supported 
by the decisions. We accept the same. 


9. There remains the question whe- 
ther the proviso to S. 125 (1) of the Act 
would apply to exclude the operatior. of 
the Section on the ground that the pro- 
ceedings were pending at the commence- 


George v. Thekkekkara Vareed (FB) (Nambiyar` C.J.) [Prs..7-9]. Ker. 5 


ment of Act 35 of 1969. Counsel for the 
appellant would contend that execution 
proceedings are a continuation of the 


' suit, and as the suit had been both insti- 


tuted, and. decreed finally in Seeend 
Appeal, on 29-10-1969 as noticed, prior. 
to Act 35/1969, the execution proceedings, 
started and continued thereafter, were a 
mere continuation of the suit and there- 


‘fore there was no fresh commencement of 


proceedings by taking out execution. On 
the other hand, Counsel for the Respon- 
dent contended that execution proceed- 
ings are proceedings separate from, and 
independent of, the suit, and that -under 
S. 125 of the: Act with which we are’ 
concerned, what is material is to see the 
nature and the character of the proceed- 


ings in relation to which the applicability: - 


of S. 125 arises for consideration. We 
were taken through a number of deci- 
Sions which have dealt with the mean- 
ing of the expression ‘proceeding’, We ` 
think it unnecessary to refer to all these.. 
The position, we think had been correctly 
noted by Mulla at page 246 of the C. P. C. 
where the learned Author observes that 
an appeal or an execution are only con- 


tinuations of the suit. But this is stated. ~ 
in reference to the applicability of the `~ 


principle of ‘lis pendens’ to appeals and 
executions. In Governor-General in 
Council v, Shiromani Sugar Mills Ltd, 
(AIR 1946 FC 16), the question arose as .- 
to the scope of the expression “legal pro- ' 
ceedings” under S. 171 of the Indian 
Companies Act, 1913, which provided: that ` 
after a winding up order,:no suit or other 
legal proceedings shall be proceeded with 
or commenced against the company ex- 
cept by leave of Court, and subject to 
such terms as the Court may impose. It 
was observed : 


. «. In our judgment, it - 


need not, and therefore should not, be ` 
confined to “original proceedings in à ` 
Court of first instance, analogous to a 
suit, initiated by means of a petition ` 
similar to a plaint.” Sec. 171 must,. in 


our judgment, be construed with refer- ` - 


ence to other sections of the Act and the 
general scheme of administration of the 
assets of a company in liquidation laid 
down by the Act. In particular, we would ` 
refer to S. 232. Section 232 appears to 
us to be supplementary to S. 171 by 


providing that any creditor (other than _- 


Government) who goes ahead, notwith- 
standing a winding up order or in ‘igno~ 
rance of it, with any attachment, distress, 
execution or sale, without the previous 
leave of the Court, will find that such 
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steps are void. The reference to ‘dis- 
tress’ indicates that leave’ ef the Court 
ds required for more than the initiation 
ef original proceedings in the nature of 
a suit in an ordinary Court of law, more- 
over, the scheme of the application of 
the company’s property in the pari passu 
Satisfaction of its liabilities, envisaged 
in S. 211 and other sections of the Act, 
cannot be made to work in co-ordination, 
unless all creditors (except such secured 
creditors as are “outside the winding up” 
in the sense indicated by Lord Wrenbury 
in his speech in 1923 AC 647 at p. 671. 
are subjected as to their actions against 
the property of the company to the con- 
trol of the Court. Accordingly, in our 
judgment, no narrow construction should 
be placed’ upon the words “or other legal 
proceeding” in S. 171. In our judgment, 
the words can and should be held to 
‘cover distress and execution proceedings 
in the ordinary Courts. In our view. 
such proceedings are other legal proceed- 
ings against the company, as contrastec 
with ordinary suits against the company.” 
The comprehensiveness of the scope of 
“legal proceeding” thus expounded had 
been somewhat qualified in S. V. Kon- 
daskar, Offl. Liquidator v. V. M. Desh- 
pande, Income-tax Officer, Companies 
Circle I (8) Bombay (AIR 1972 SC 878), 
which excluded income-tax assessment 
‘proceedings from its scope. Applying 
the above principle and relating the same 
to the scheme of the Land Reforms Act, 
we find that the Act refers to different 
types of proceedings, suchfor instance as, 
suits, appeals, revisions, review, pro- 
ceedings in execution of a decree, ete. 
(See for instance S. 108 (8) which we 
have already quoted). We think in the 
circumstances that the pendency of the 
‘proceedings must be judged with special 
reference to the proceedings in relation 
ito which the applicability of S. 125 arises. 
As the question here arises in execution 
proceedings, the point for consideration 
dis, whether the execution proceedings 
were pending on the date of the commen- 
cement of the Act 35 of 1969. Admittedly 
they were not, as the execution petition 
E. P. 143 of 1971 was filed only on 
10-8-1971 and delivery was taken on 
18-8-1971. 


10. It follows therefore that the pro- 
viso to S. 125 (1) is not attracted and 
that the lower appellate court was cor- 
rect in directing a remand and an investi- 
jgation in the light of ‘the provisions of 
{S. 125 of the Act. We see no ground to 
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interfere with the judgment under ap- 
peal. We dismiss the appeal with costs. 


Appeal dismissed. 
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O. Ps, Nos. 3091, 4167, 4177, 4306 and 
5070 of 1974 and Writ Appeals Nos. 467, 
468 and 469 of 1976 and 108 of 1977, D/= 
1-4-1978. 

Central Civil Services (Temporary 
Service) Rules, R. 5 (1) — Termination of 
service of temporary servant in exercise 
of power under R.5 (1) — Retention of 
service of juniors in service — Effect — 
Termination held not violative of Arts, 14 
and 16 of Constitution, 1977 Ker LT 362 
(FB) and 1970 Ker LJ 164 Overruled. 
— (Constitution of India, Arts, 14, 16). 

Where the relevant service rules em- 
power the appcinting authority to termi- 
nate the service of a temporary Govern- 
ment servant by notice given in the man- 
ner provided therein, without assigning 
any reasons, an order of termination 
passed under such rule: will not be re- 
garded as discriminatory merely because 
the employee, whose service was termi- 
nated, was not the juniormost in the 
concerned category. Rule 5 (1) (a) of the 
Rules empowers the appointing authority 
to terminate the service of a temporary 
servant at any time by motice in writing 
given in the manner prescribed therein 
regardless of his seniority in the parti- 
cular category. In as much as the con- 
stitutional validity of this rule has been 
upheld by the Supreme Court there is na 
scope at all for any challenge being rais- 


ed against an order passed in the exer- 


cise of the power conferred by this rule 
complaining of infringement of Article 15 
of the Constitution merely on the ground 
that while dispensing with the service of 


‘the temporary employee concerned some 


persons junior to him were retained in 
service. When the validity of an order 
passed under R. 5 is challenged before 


the court om the ground of violation 
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of Article 16, except in cases where mala 
fides is clearly alleged, the court would 
not go into the reasons which promp‘ed 
the appointing authority to terminate zhe 
service of the employee. When the ter- 
mination of the service of a temporary 
employee is not on the ground of re- 
trenchment no question of offending 
Article 14 or 16 of the Constitution will 
arise from the mere fact that he was not 
the juniormost in the particular cate- 
gory of temporary employees at the time 
of the action impugned, Once it is held 
that the court will not investigate into 
the grounds that weighed with the ap- 
pointing authority in terminating tae 
service of the employee it must neces- 


sarily follow that there is no legal obli- 


gation for the appointing authority to 
plead ‘and establish before the court 
grounds in justification of the action 
taken by it to terminate the service of 
senior temporary employee while retain- 
ing junior hands. 1977 Ker LT 362 (FB): 
and 1870 Ker LJ 164 Overruled. Case law 
discussed, ` 
Anno: AIR Comm. Const. of India 
(2nd Edn.), Art. 14, N. 41-A (aa); Art. 16, 
N. 3 (d) (iii). - 
Cases Referred: Chronological 
1977 Ker LT 362 (FB) F, 3, 5, 6, 7 


1976 Lab IC 1146 : AIR 1976 SC 1766 6 
1976 Lab IC 1647: AIR 1976 SC 2247 


Peras 


2,6 
1975 Lab IC 669: AIR 1975 SC 1116 1,6 
AIR 1975 SC 2292 

1974 Lab IC 353: ATR 1974 SC 423 
AIR 1970 SC 158 

1970 Ker LJ 164 5. 
1969 Serv LR 655 (SC} ` 

AIR 1967 SC 1264 ' 

AIR 1964 SC 1854 4, 
AIR 1962 SC 630 


T. Karunakaran Nambiar and T. R. 


‘Govinda Warrier, for Petitioners; K, Pra- 
bhakaran, P. K, Shamsuddin and M. M, . 


Cherian, for Respondents. 


BALAKRISHNA ERADI, J. :— The 


common question of law raised in these 


cases is whether the mere fact that while 
terminating the service of a temporary 
Government servant governed 
Central Civil Services (Temporary Ser- 
vice) Rules in exercise of the power cen- 
ferred under R. 5 (1) of these Rules 
some of his juniors are retained. in ser- 
vice, would render such action tazen 
against the temporary servant violative 
of Articles 14 and 16 of the Constitu“ion 
of India. In Thankappan v. Sub Divi- 
sional Officer, Telegraphs, Trichur, 1977 
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Ker LT 362, a Full Bench consisting of 
three Judges of this court has expressed 
the view that the retention of a junior 
in service while terminating the service 
of a senior temporary employee under 
R. 5 (1) would in normal circumstances 
amount to discriminatory treatment and 
when such action is challenged before 
court on the ground of violation 
of Article 16 of the Constitution the said 
plea based on arbitrary discrimination 
will have to be upheld unless some valid 
explanation is furnished by the respon- 
dent for keeping the junior in service 
while dispensing with the service of the 
senior. When these original petitions 
came up for hearing in the first instamce 
before our learned brother Vadakkel, J. 
it was felt by the learned Judge that in 
view of the decisions of the Supreme 
Court in Raj Kumar v. Union of India 
AIR 1975 SC 1116: (1975 Lab IC 669) 
and. The State of U.P. v. Ram Chandra 
Trivedi, AIR 1976 SC 2547 : (1976 Lab 
IC 1647), the aforesaid view expressed 
by the Full Bench of this court may re- 
quire reconsideration and hence the 
cases. were referred. by the learned Judge 
to a Division Bench, This opinion was 
concurred in by a Division Bench before. 
which these cases subsequently came up 
for hearing and. by an order of reference 
dated 2nd September, 1977 the Division 
Bench referred the original petitions to. a 
Full Bench for consideration as to whe- 
ther the matter should not be placed 
before a larger Bench, Thereafter, these 
cases. went before a Full Bench of three 
Judges. The Full Bench was also prima 
facie of opinion that the decision in 
Thankappan’s. case required reconsidera- 
tion and hence by order of reference 
dated 7-12-1977 the cases were ordered 
to be posted before a Bench consisting: of 
five Judges. That is how the matter has ` 
come up before this larger Bench. ; 


2. The petitioners in the five original 
petitions were all temporary employees 
working in the Posts and Telegraphs 
Department, Admittedly, they were 
governed by the provisions of the Cen- 
tral Civil Services (Temporary Service); 
Rules, 1965. (hereinafter called the Rules).. 
The petitioner in O. P. No. 3091 of 1974 
was working as a temporary Postman 
attached to the Head! Post Office, Quilon. 
By the notice Ext, P-1 dated 17-6-1974 
issued under sub-rule (t) of R. 5 of the 
Rules the petitioner was informed that 
his service will stand terminated with 
effect from the date of expiry of a pe- 
riod of one month from the date on: . 
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which the notice was served on, or ten- 
dered to, him. The legality of the action 
taken under Ext. P. 1 is challenged by 
the petitioner on the ground that while 
dispensing with the services of the peti- 


tioner some of his juniors in the cate-- 


gory of temporary Postmen were being 
retained in service and that thereby the 
petitioner has been arbitrarily discrimi- 
mated against in gross violation of Arti- 
cle 16 of the Constitution. The petitioner 
in O, P. No, 4167 of 1974 was a tempo- 
rary Postman attached to the Head Post 
Office at Attingal, His services were ter- 
minated as per the order Ext. P. 3 dated 
14-6-1974 issued under R. 5 (1) of the 
Rules, The petitioner in O. P. No, 4177 
of 1974 was working asa temporary Posi- 
man at Edava Sub Post Office in Attingal 
Sub-Division. By the order Ext, P-2 dated 
14-6-1974 the service of the petitioner 
was terminated by the respondent under 
sub-r. (1) of R. 5 of the Rules, The 
challenge in O. P. No, 4306 of 1974 is 
directed against the order Ext. 
P-1 dated 30-9-1974 whereby the 
service of the writ petitioner who was 
working as a temporary Telephone Ope- 
rator at the Tellicherry Telephone Ex- 
‘change was terminated in exercise of the 
power conferred by sub-r. (1) of R. 5 
of the Rules. The petitioner in O. P. 
No. 5070 of 1974 was working as a tem- 
porary Telephone Operator in the Tele- 
graphs Engineering Division, Cannanore. 
His appointment under the order Ext. P-1 
was initially for a period of three months 
ending with 18-5-1974. Subsequently it 
was extended for the further period till 


21-8-1974. By the memo Ext. P-2 dated - 


21-8-1974 the petitioner was informed 
that his services were not required by 
the Department with effect from 22-8- 
1974. The original petition has been 
filed seeking to quash Ext, P-2, All these 
petitioners seek to invalidate the orders 
of termination of service passed against 


them on the sole ground that while dis- ` 


pensing with their services some of their 
juniors who were also temporary em- 
ployees belonging to the same category 
were being retained in service and that 
this amounted to arbitrary discrimination 
violative of Art. 16 of the Constitution. 


3. Writ Appeals Nos. 467 to 469 of 
1976 .-have been filed by the Postal De- 
partment through the concerned Superin- 
tendent of Post Offices against the judg- 
ment of a learned single Judge of this 
Court whereby three writ petitions — 
O. P, Nos, 3958 of 1974, 3960 of 1974 and 
4056 of 1974 — filed by three temporary 


[Prs. 2-4} R. M. Nair v. Postmaster, Head P.O., Quilon (FB) 


A.L R. 


employees of the Postal Department, 
whose services had been terminated 
under sub-r, (1) of R. 5 of the Rules, 
were allowed on the ground that no 
reason at all had been showm for termi- 
nation of service of the petitioners who 
are not the juniormost and hence the 
impugned orders must be held to be vio- 
lative of Art. 16 of the Constitution. 
Writ Appeal No, 103 of 1977 has been 
filed by the Manager, Government of 
India Press, Koretty and two others 
against the decisicn of a learned single 
Judge of this Court’ allowing O. P. 
No. 792 of 1975 and quashing an order 
issued under sub-r, (1) of R. 5 of the 
Rules terminating the service of the 
writ petitioner therein who was a tem- 
porary Warehouseman employed in the 
Government of India Press, Koratty. The 
learned Judge followed the Full Bench 
decision in Thankappan v. Sub-Divisional 
Officer, Telegraphs, ‘Trichur, 1977 Ker LT 
362, and held that since ten persons who 
were juniors to the petitioner were ad- ' 
mittedly retained in service while dis- 
pensing with the service of the peti- 
tioner and no valid or satisfactory expla- 
nation for the same had been furnished 
by the Department the impugned order 
had to be declared invalid on the ground 
of contravention of Art. 16 of the Consti- 
tution, The correctness of this view is 
called in question in this writ appeal. 


4, Sub-rule (1) of R. 5 of the Rules 
is in the following terms :— 


“5 (1) (a). The service of a temporary. 
Government servant who is not in quasi- 
permanent service shall be liable to ter- 
mination at any time by a notice in 
writing given either by the Government 
servant to the appointing authority or by 
the appointing authority to the Govern~ 
ment servant; 

(b) The period of such motice shall be 
one month: 

Provided that the service of any such 
Government servart may be terminated 
forthwith and on such termination the 
Government servant shall be entitled to 
claim a sum equivalent to the amount 
of his pay plus allowances for the period 
of the notice at the same rates at which 
he was drawing them immediately be- 
fore the termination of his services, or 
as the case may be for the period by 
which such notice falls short of one 
month.” 

The constitutional validity of this rule 
came in for examination by the Supreme 
Court in Champaklal Chimanlal Shah v. 
The Union of India, -” AIR 1964 SC 1854, 


ar 


_ such employment would be 
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wherein an attack- was levelled aganst 
the provision on the ground that it in- 
fringed Art. 16 of the Constitution. Ee- 
pelling that contention the Supreme 
Court observed thus (at pp. 1859-60): 


"In short R. 5 gives power to the Gov- 
ernment to terminate the services of the 
temporary Government servant by giving 
him one month’s notice or on payment 
of one month’s pay in lieu ‘of motice or 
such shorter or longer notice or pay- 


_ment in lieu thereof as may be agreed 


to between the Government and the 2m- 
ployee concerned, This rule is being 
attacked on the ground that it is hit by 
Art. 16, which provides that ‘there skall 
be equality of opportunity for all xti- 
zens in matters relating to employment 
or appointment to any office under zhe 
State’, We have not been-able to unir- 
stand how this rule can possibly be hit 
by Art. 16 which provides for equelity 
of opportunity......... It is well recognised 


_ that the Government may have to em- 


ploy temporary servants to satisfy the 
needs of a particular contingency and 
perfectly 
legitimate. There can also be no dcubt, 
if such a class of temporary servants 
could be recruited that there woulc be 
nothing discriminatory or violative of 
equal opportunity if the conditions of 
service of such servants are differert in 
some respects from those of permanent 
employees.......ceee In particular.the vary 
fact that the service of a Govermnent 


servant is purely temporary makes him 


a class apart from those in perma rent 
service and such Government servant 
cannot necessarily claim all the advant- 
ages which a permanent servant has in 
the matter of security of service. We 
are therefore of opinion that considering 
the nature of the employment of a iem- 
porary Government servant, a provision 
like that in R. 5 in respact of terminetion 
of service is a reasonable provision 
which cannot be said ta deny equality of 
opportunity provided in Art. 16. The 
attack therefore on R. 5 on the ground 
that it is hit by Art. 16 of the Consti- 
tution must fail.” 


Dealing with the contention advanced on 
behalf of the appellants in that case that 
the order of termination was discrimi- 
matory because several of the juniors of 
the appellants in the concerned catezory 
of temporary employees were retained 
in service while the appellant’s services 
were dispensed with, the Supreme Court 
made the following observations (at 
page 1860): . 
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“It is next urged that even if R. 5 is 
good, the order by which the appellant’s 
services were dispensed with was bad, 
because it was discriminatory. In this 
connection reference was made in the 
plaint to a number of Assistant Directors 
whose services were not dispensed with 
even though they were junior to the 
appellant and did not have as good quali- 
fications as he had. We are of opinion 
that there is no force in this 
contention. This is not a case 
where services of a temporary em- 
ployee are being retrenched because 
of the abolition of a post, In such a case 
a question may arise as to who should 
be retrenched when one out of several 
posts is being retrenched in an office, In 
those circumstances, qualifications and 
length of service of those holding similar 
temporary posts may be relevant in con- 
sidering whether the retrenchment of a. 
particular employee was as a result of 
discrimination. The present however is a 
case where the appellant’s services were 
terminated because his work was found 
to be unsatisfactory.” 

In Ram Gopal Chaturvedi v.. State of 
Madhya Pradesh, AIR 1970 SC 158, the 
Supreme Court had 
consider the question of validity of a 
similar provision contained in R. 12 of 
the Madhya Pradesh Government Ser- 
vants (Temporary and Quasi-Permanent 
Service) Rules, 1960. That rule was in | 
the following terms :— 


“12 (a). Subject to any provision con- 
tained in the order of appointment or in 
any agreement between the Government 
and the temporary Government ser- 
vant, the service of a temporary Gov- 
ernment servant who is not in quasi- 
permanent service shall be liable to ter- 
mination at any time by notice in writ- 
ing given either by the Government ser- 
vant to the appointing authority or by 
the appointing authority to the Govern- 
ment servant: 


Provided that the services of any such 
Government servant may be terminated 
forthwith by payment to him of a sum 
equivalent to the amount of his pay plus 
allowances for the period of. the notice, 
or as the case may be, for the period by 
which such notice falls short of one 
month or any agreed longer period: 

Provided further that the payment of 
allowances shall be subject to the con- 
ditions under which such allowances are 
admissible. 

(b) The periods of such notice shall 
be one month unless otherwise agreed 


again occasion to. | 
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between the Government and the Gov- 
ernment servant.” 

Upholding the validity of the rule the 
Supreme Court said: ; 

“Counsel next submitted that R. 12 
was violative of Arts. 14 and 16 of the 
Constitution. There is no merit in this 
contention, Rule 12 applies to all tem- 
porary Government servants who are 
not in quasi-permanent service, All such 
Government servants are treated alike. 
The argument that R. 12 confers an arbi- 
trary end unguided discretion is devoid 
of any merit.” 


By these pronouncements of the Supreme 
Court the position is now well-settled 
that R. 5 in so far as it empowers the 
appointing authority to terminate the 
service of a temporary Government ser- 
vant at any time by a notice in writing 
“whenever the Government thinks it 
necessary or expedient to do so for 
administrative reasons, is perfectly valid 
and constitutional and that no violation 
of Art. 14 or 16 of the Constitution is 
involved in the exercise of the said 
power, The contention that R. 12 confers 
an arbitrary and unguided discretion on 
the Government has been expressly nega- 
tived by the Supreme Court as being 
totally devoid of merit. When R. 5 (1) 
confers on the appointing authority the 
power to terminate the service of a tem- 
porary Government servant irrespective 
of any consideration as to his position 
in the seniority list and the said provi- 
sion has been expressly held to be 
constitutionally valid and not violative 
of Art. 14 or Art. 16, we fail to see how 
an order passed in the bona fide. exercise 
of the power conferred by the said rule 
can be called in question on the ground 
of infringement of Arts, 14 and 16 of 
the Constitution, Once it is recognised 
that there is a valid power vested in the 
appointing authority to terminate at any 
time the service of any temporary Gov- 
ernment servant, irrespective of his 
position in the seniority list, by a notice 
in writing given in accordance with the 
provisions contained in R. 5, there is ne 
longer any scope for basing a plea of 
arbitrary discrimination on the mere 
fact that the person whose services were 
terminated was not the juniormost in 
the concerned category. Inasmuch as the 
rule confers the power on the appoint- 
ing authority to terminate at any time 
the service of any temporary Govern- 
ment servant the exercise of the said 
power will not be interfered with by the 
Court unless it be very clearly made out 
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that the action impugmed was taken 
mala fide. Thus, except in cases where 
there are clear end specific allegations 
of mala fides into which an investigation 
is considered necessary by the Court, 
the Court will not delve into the reasons 
which prompted the appointing authority 
to terminate under R. 5 (1) of the Rules 
the service of a temporary Government 
servant, 


5. In Commodore Commanding, Co- 
chin v. V. N. Rajan. 1970 Ker LJ 164, a 
Division Bench of this Court while dis- 
missing a writ appeal in limine has ex- 
pressed the view that since no reason 
had been alleged or shown by the ap- 
pointing authority as to why it chose to 
terminate the services of the writ peti-~ 
tioner in that case (a temporary emplo~ 
yee) governed by the Rules such as that 
it was administratively convenient to do 
so or that the work and conduct of the 
employee was unsetisfactory or that it 
was a case of retrenchment and the em- 
ployee concerned was chosen for some ` 
relevant reason such as that he was the 
juniormost, the impugned order of ter- 
mination passed by the appointing autho- 
rity was violative of Art. 16 of the 
Constitution. In the opinion of the Divi~ 
sion Bench the decision of the Supreme 
Court in Champaklal Chimanlal Shah v. 
Union. of India, AIR 1964 SC 1854, lent 
support to the above view, This ruling 
of the Division Bench has been referred 
to and relied on by the Full Bench in 
Thankappan v. Sub-Divisional Officer, 
Telegraphs Trichur, 1977 Ker LT 362, The 
Full Bench has also construed the deci- 
sion in Champaklal’s case as laying down 
that if the temporary employee whose 
services are terminated under R. 5 of the 
Rules prima facie shows that he was not 
the juniormost person in the concerned 
category and puts forward a plea of arbi- 
trary discrimination the said plea will 
have to be upheld unless the appointing 
authority satisfies the Court that the 
termination was for valid administrative 
reasons which justified the retention of 
the juniors. With great respect we are 
unable to understand the observations of 
the Supreme Court in Champaklal’s case 
as lending support to the above view. In 
that case the appellant had put forward 
a contention before the Supreme Court 
that the order’ terminating his services 
under R. 5 (1) was discriminatory since 
a number of Assistan: Directors who 
were juniors to the appellant were re- 
tained in service while dispensing with 
the appellant’s services, .. The . Supreme 
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Court categorically held that there was 
no force in that contention since it was 
not a case where the services of a tem- 
porary employee were being retrencaed 
because of the abolition of a post. It was 
further observed by the Supreme Ccurt 
that it is only in the case of retrerch- 
ment of employees because of the atoli- 
tion of a post that the question will 
arise as to who out of several temporary 
employees should be retrenched and 
only in such a case will the length of 
service of those holding similar terpo- 
rary posts become relevant in considering 
whether the retrenchment of a particalar 
employee was as a result of discr-mi- 
nation. It is after laying down this ratio 
in clear terms that the Supreme Court 
proceeded to state: 

“The present however is a case where 

the appellant’s services were terminated 
because his work was found to be un- 
satisfactory.” 
The emphasis in the above sentence, as 
we understand it, is on the fact that the 
termination in that particular case was 
not by way of retrenchment but for 
other administrative reasons. In our 
opinion, this decision cannot, therezore, 
be regarded as authority for the postion 
that whenever a challenge is raised 
against an order passed under R. 5 ter- 
minating the service of a temporary em- 
ployee who is not the juniormost in the 
concerned category it is incumbent on 
the appointing authority to satisfy the 
Court that there were valid reasons jus- 
tifying the action taken against the zm- 
porary employee concerned. 


6. As early as in 1961, the Supreme 
Court has held in Union of India v. 
Pandurang Kashinath More, AIR 1963 SC 
630, that the termination of service of 
a temporary employee could net be 
regarded as discriminatory merely by 
reason of the fact that while dispensing 
with his services some other employees 
junior to him were retained in service. 
Rejecting the contention advancec. in 
that case that. Art. 16 had been violated, 
the Supreme Court observed thus at 
page 632: 

“The arbitrary and discriminatory 
nature of the termination of service 
must however first be established b=fore 
the article can have any application. As 
we have earlier stated, the High Court 
thought that on the pleadings the aspel- 
lant must be taken to have admitted 
that the termination of service was arbi- 
trary and discriminatory. The High 
Court did not on the evidence find as a 
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fact that such was the position. We have 
looked at the evidence ourselves and 
found nothing to support the conclusion 
that there has been any discrimination. 
All that appears from the evidence led in 
the case, is that many employees junior 
to the respondent had been retained in 
service while his service had been termi- 
nated, This, in our view, is entirely 
futile for establishing discrimination.” 
To the same effect are the following 
observations of the Supreme Court in 
Union of India v. Prem Parkash, 1969 
Serv LR 655: 


. “The District Court also held that 
when the service of the respondent was 
terminated and officers junior to him 
were retained in service, the respondent 
was denied equal opportunity to hold 
public service under Art. 16 of the 
Constitution. But there is nothing in 
Art. 16 of the Constitution which supports 
the view expressed by the learned Dis- 
trict Judge. By Art, 16 all citizens are 
entitled to equality of opportunity in 
matters relating to employment or ap- 
pointment to any office under the State. 


By merely terminating the employment 


of the respondent, the respondent was 
not denied of equal opportunity to hold 
public service, Under Art. 16 of the 
Constitution, it is not one of the funda- 
mental rights that a person who is an 
employee of the State shall be entitled 
to continue in service and that his em- 
ployment shall not be terminated so long 
as persons junior to him remain in ser- 
vice.” 


We may also refer to a more recent 
ruling of the Supreme Court on the sub- 
ject in Rajkumar v. Union of India, AIR 
1975 SC 1116 : (1975 Lab IC 669), where 
the following observations were made 
(at p. 672 of Lab IC):— 


“There are only two questions raised 
by the petitioner in his writ petition. 
One is that certain persons junior to him 
have been continued in service while his 
services have been terminated and that 
it offends Art. 14. The termination of 
the appellant’s service was not on the 
ground of retrenchment. The question of 
offending Art. 14 does not therefore arise. 
When action is taken against him under 
the relevant rules which enable the 
authorities concerned to terminate his 
temporary service without assigning any 
reason the Court would not go into the 
reasons which led to the appellant’s ser- 
vices being terminated.” 


~ 
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In the light of these clear pronounce- 
ments by the Supreme Court we under- 
stand the correct legal position to be that 
except in cases where mala fides is speci- 
fically alleged the Court in dealing with 
a challenge raised against an order 
passed under R. 5 of the Rules terminat- 
ing the services of a temporary employee 
will not go behind the order and investi- 
gate into the reasons which weighed 
with the appointing authority in termi- 
nating the service of the employee. The 
fact that the employee, whose services 
are terminated, was not the juniormost 
in the category of temporary servants 
and that while dispensing with his ser- 
vice junior hands were retained will not 
make any difference in regard to the 
applicability of the legal principle stated 
above, That this is the true legal position 
has been reiterated by the Supreme 
Court in Regional Manager v, Pawan 
Kumar Dubey, AIR 1976 SC 1766: (1975 
Lab IC 1146). Therein Beg, J. (as he 
then was) observed (at p, 1151 of Lab 
IC): 


“We do not think that Sughar Singh’s 
- case (AIR 1974 SC 423) in any way, 
conflicts with what has been laid down 
by this Court previously on Art. 311 (2) 
of the Constitution or Art. 16 of the 
Constitution, We would, however, like to 
emphasize that, before Art. 16 is held 
to have been violated by some action 
there must be a clear demonstration of 
discrimination between one Government 
servant and another, similarly placed, 
which cannot be reasonably explained 
except on an assumption or demonstra- 
tion of ‘malice in law’ or ‘malice in fact.’ 
As we have explained, acting on a legal- 
ly extraneous or obviously misconceived 
ground of action would be a case of 
‘malice in law.’ Orders of reversion 
‘. passed as a result of administrative 
exigencies, without any suggestion of 
malice in law or in fact, are unaffected 
- by Sughar Singh’s case (supra), They are 
not vitiated merely because some other 
Government servants, juniors in the 
substantive rank, have not been revert- 
ed.” 

The above observations are particularly 
relevant in our present context because 
the Full Bench in Thankappan’s case 
(1977 Ker LT 362) (FB) has relied on the 
. decision in Sughar Singh’s case as lend- 
ing support to its view that the termi- 
nation of service of a senior while retain- 
ing junior hands will constitute arbitrary 
discrimination violative of Art. 16 unless 
valid grounds are made out by the ap- 
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pointing authority in justification of the 
action taken against the senior eraployee. 
In the light of the above observations 
contained in Regional Manager’s zase it 
is clear that the decision in Sughar 
Singh’s case cannot be called in aid in 
support of the above view. Again, in 
State of U. P. v. Ram Chandra Trivedi, 
AIR 1976 SC 2547 also, the Supreme 
Court has reiterated that the dec.sion in 
Sughar Singh’s case should not be under- 
stood as having departed from ear- 
lier decisions of the Court on the appli- 
cability of Art. 311 (2) or Art, 16 of the 
Constitution and that the observations 
made in Regional Manager’s case should 
suffice to clear the doubts as to the ratio 
decidendi of Sughar Singh’s case After 
extracting the relevant portion ef the 
judgment in Regional Manager v, Pawan 
Kumar Dubey, AIR 1976 SC 1766 : (1976 
Lab IC 1146), wherein the scope of the 
decision of Sughar Singh’s case had been 
explained, Jaswant Singh, J, went on to- 
observe (at p. 2556 of AIR 1976 S&C): - 


“Keeping in view the principles ex~ 
tracted above, the respondent’s sui: could 
not be decreed in his favour. He was a 
temporary hand and had no right to the 
post. It is also not denied that both 
under the contract of service and the 
service rules governing the respcndent, 
the State had a right to terminata his 
services by giving him one month’s 
notice. The order to which excepzion is 
taken is ex facie an order of termination 
of service simpliciter, It does net cast 
any stigma on the respondent no: does 
it visit him with evil consequences, nor 
is it founded on misconduct, In tke cir- 
cumstances, the respondent could not 
invite the Court to go into the motive 
behind the order and claim the protece 
tion of Art, 311 (2) of the Constitrtion., 


We, therefore, agree with the submis~< 
sion made on behalf of the appellant 
that the High Court was in error in 
arriving at the finding that the impugned 
order was passed by way of punishment 
by probing into the departmental corres- 
pondence that passed between the supe- 
riors of the respondent overlooking the 
observations made by this Court in I. N 
Saksena v. State of Madhya Pradesh, 
(1967) 2 SCR 496 : (AIR 1967 SC 1264} 
that when there are no express words in 
the impugned order itself which throw 
a stigma on the Government servant, the 
Court would not delve inte Secretaria? 
files to discover whether some kird of 
stigma could be inferred on such res 
search,” 


pa 


|scope at all for any 
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To the same effect are the following 
observations of Alagiriswami, J, in S. P. 
Vasudeva v. State: of Haryana, AIR 1975 
SC 2292 :— wae 

“We may in- this connection point cut 
that where an order of reversion: as’ in 
the present case, of a person who had no 
right to the post, does not show ex fazie 
that he was being reverted as a meastre 
of punishment or does mot cast any 
stigma on him, the Courts will not ner- 
mally go behind that order to see if 


‘there were any motivating factors We- 


hind that order.” 


7. To sum up it must now be taken 
to be well-established by the rulings of 
the Supreme Court aforecited that where 
the relevant service rules empower -he 
appointing authority to 
service of a temporary Government sr- 
vant by notice given in the manner pro- 
vided therein, without assigning any 
reasons, an order of termination paszed 
under such rule will not be regarded. as 


discriminatory merely because the emrplo- - 


yee, whose service was terminated, was 
not the juniormost in the concermed 
category. Rule 5 (1) (a) of the Rules en- 
powers the appointing authority to ter- 
minate the service of a temporary ser- 
vant at any time by notice in writing 
given in the manner prescribed therein 
regardless of his seniority in the pacti- 
cular category, Inasmuch as the consti- 
tutional validity of this rule has ben 
upheld by the Supreme Court there is no 
challenge being 
raised against an order passed im the 
exercise of the power conferred by ~his 
rule complaining of infringement of 
Art. 16 of the Constitution merely on 
the ground that while dispensing with 
the service ` of the temporary employee 
concerned some persons junior to him 
were retained in service, When the vali- 
dity of an order passed under R. 5 is 
challenged before the Court on the 
ground of violation of Art. 16, except 
im cases where mala fides is clearly 
alleged, the Court would not go into the 
reasons which prompted the appointing 
authority to terminate the service of the 
employee. When the termination of the 
service of a temporary employee is not 
on the ground of retrenchment no ques~- 
tion of offending Art. 14 or 16 of the 
Constitution will arise from the mere 
fact that he was not the juniormos: in 
the particular category of temporary 2m- 
ployees at the time of the action im- 
pugned. Once it is held that the Court 


will not investigate into the grounds, 
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that weighed with the appointing autho- 
rity in terminating the service of the 
employee it must necessarily follow that 


there is no legal obligation for the ap-|- ° 


pointing authority to plead and establish 
before the Court grounds in justification 
of the action taken by it to terminate 
the service of senior temporary employee 
while retaining junior hands. With res- 
pect, we hold that the contrary view ex- 
pressed by the Full Bench in Thankappan 
v.. Sub-Divisional Officer, Telegraphs, 
Trichur, 1977 Ker LT 362, and in the 
earlier ruling of the Division Bench in 
Commodore Commanding, Cochin v.. 
V. N. Rajan, 1970 Ker LJ 164, is not. 
correct or sound. Those decisions will | 
accordingly stand overruled, i 


8. As already noticed, the only ground 
put forward in the original petitions for 
challenging the orders of termination 
passed against the petitioners is thať 
they were not the juniormost temporary. 
employees in the concerned category at 
the time when those orders were passed 
and that hence there has been discrimi- 
nation violative of Art, 16 of the Consti- 


tution. In the light of what we have .- 


stated above, this ground is not sustain- 


. able in law. The original petitions are 


therefore devoid of merits and they will 
accordingly stand dismissed. We direct 
the parties to bear their respective costs. 
Likewise, the only ground on which the ' 
Jearned single Judge 
petitions against which Writ Appeals 
Nos. 467, 468 and 469 of 1976 and 103 of 
1977 have been filed by the Department 
is that the writ petitioners, whose . ser- 
vices were terminated under R. 5.of the 
Rules, were not the juniormost tempo- , 
rary employees in the concerned cate< ` 
gory. In the light of the foregoing dis- 
cussion it is clear that the view taken _ 


by the learned Judge that the impugned . ~ 
orders of termination were violative of- .` 


Art. 16 of the Constitution cannot be © 


sustained. Accordingly we 
writ appeals, set aside the judgments . 
under appeal and dismiss O, Ps. Nos. - 


4056, 3960 and 3958 of 1974 and 792 of 
1975. The parties will bear their Tespecs 
tive costs, 


Orders accordingly, 


allowed the writ." 


allow - the . 
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Ouseph, Appellant v. Lona, Respon~ 
dent. 

Ex. Second Appeal No. 98 of 1976, D/- 
10-7-1978. 

Limitation Act (36 of 1963), Art. 136 
— Execution of decree — Amendment of 
Griginal decree — Limitation runs from 
date of original decree and not from dato 
ef its amendment — Change made by 
present Act explained. 


Art. 182 of the repealed Act (Limita~ 
tion Act of 1908) had to be read in con- 
junction with S. 48 of the C. P. C., which 
was repealed by S. 28 of the present Act 
of 1963. S. 48 of the Code provided for 
an outer limit of 12 years for the execu- 
tion of a decree. This maximum period 
of 12 years from the date of decree was 
the total time allowed for the execution 
of a decree, although the three-year 
period provided under Art. 182 of the re- 
pealed Act ran from the date of amend- 
ment of a decree. (Para 3) 

Sec. 48 of the Civil P., C. was found to 
be no longer necessary when Art. 182 of 
the repealed Act was replaced by Art. 136 
of the present Act. That is why S. 48 
of the Civil P. C. was repealed by S. 28 
of the present Act. The principle of 
5. 48, C. P. C., is now embodied in 
Art. 136 of the present Act which pro- 
vides for a 12 year period of limitation 
for the execution of a decree. The 
period begins to run from the date on 
which the decree became enforceable and 
that in the present case was the date of 
the decree itself. Although the decree 
. underwent a change with its amendment, 
until the date of the amendment, the 
decree in its original form was enforce- 
able as from the date on which it was 
passed. It was that date which was 
crucial for computing the period of limi- 
tation as provided under Art. 136. AIR 
.1954 Bom 104 Referred. 


Anno: AIR Comm. Limitation Act 
(1963), Art. 136, N. 22. 
Cases Referred: Chronological Paras 
AIR 1954 Bom 104 3 


K. Sreedharan, for Appellant; K. C. 
John, K. K. John and George Varghese, 
for Respondent. 

JUDGMENT :— The only question 
which arises in this appeal is as regards 
the date on which the period of limitation 
begins to run for the execution of a 
decree. The decree was passed on 
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28-6-1961. It was subsequently amended 
on 24-7-1962. The execution petition 
was filed on 23-2-1974. If the period 
began to run from the date of the original 
decree, the execution petition vas filed 
out of time, that is, more than I2 years, 
On the other hand, if the crucial date 
is the date of the’ amendment of the 
decree, that is, 24-7-1962, the execution 
proceedings was begun within time. 

2. The relevant provision of the 
Limitation Act, 1963 (hereinafte> refer- 
red to as ‘the present Act’) is Art. 136 
which reads as follows: 


Description of Period of 
application. limitation. 


"136, For the Twelve 


Time ‘from which 
period begins to run. 





When the decree or 


execution of any Years, order beecmes ene 
decree (other forceable.....cc0 
than a decree 

anting a man- 

atory injunc- 


tion) or order of 
any civil Court. 





In the instant case the decree was en~ 
forceable on the date of the passing of 
the decree, that is, 28-6-1961. It is how- 
ever contended on behalf of the appel~ 
lant that, for the purpose of limitation, 
the decree has to be taken to be enforce- 
able only as from the date of its amend- 
ment, He refers to the provisions of the 
Limitation Act, 1908 (hereinafter refer- 
red to as the repealed Act). Art. 182 of 
that Act provided for a different period 
of limitation. It stated: 


Description of Periodof Time from whieh 
application. limitation. period begixs to run. 
"182. For the Three 1, aga axe ose 

execution of a Years, 2. iiy AS ee 

decree or order 8. 

of any -Civil 4, 

Court not pro- 





Where tke decree 
has been amended 


vided for by the date of amend- 
Art 183 or by ment; or 

S.48 of the . : ace see s.. 
Code of Cwil 7 ee oe ae 


Procedures, 
1908. 


eo a nnerenenetinnmanemann, meenam mer ta 
Relying upon this provision zounsel 
submits that the period begins to run 
only from the date of the amer.dment. 
He says that this principle applies even 
under the present Act. According to him 
the petition filed within 12 years from 
the date of the amendment, notwitrstand- 
ing that more than 12 years have 2lapsed 
since the date of the original deeree, is 
within time. 

3. Art. 182 of the repealed Act had 
to be read in conjunction with S. 48 of 
the Civil P. C., which was repealed by 
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S. 28 of the present Act. S. 48 of the 
Civil P. C. provided for an outer limit 
of 12 years for the execution of a decres. 
This maximum period of 12 years from 
the date of the decree, as provided under 
S. 48, was the total time allowed for th2 
execution of a decree, although th2 
three-year period provided under Art. 12 
of the repealed Act ran from the daz 
of the amendment of a decree. In other 
words, under the repealed Act, although 
the period of limitation began to run 
afresh with every amendment, the decree 
became barred upon the expiry 2f 
12 years from the date of the origiral 
decree: See Ganeshmal Pasmal 7 
Nandlal Tulsiram (AIR 1954 Bom 104). 


4. Sec. 48 of the Civil P. C. was fourd 


to be no longer necessary when Art. 152. 


of the repealed Act was replaced Ly 
Art. 136 of the present Act. That is wty 
S. 48 of the Civil P. C. was repealed ty 
S. 28 of the present Act. The principle 
of S. 48 C. P. C. is now embodied :n 
Art. 136 of the present Act which provi-~ 
des for a 12-year period of limitation Jor 
the execution of a decree. The period 
begins to run from the date on which ihe 
decree became enforceable and that in 
the present case was the date of the 
decree itself. Although the decree undr- 
went a change with its amendment on 
24-7-1962, until the date of the ameri- 
ment, the decree in its original form was 
enforceable as from the date on whizh 
it was passed, that is, 28-6-1961. It vas 
that date which is crucial for computing 
the period of limitation as proviced 
under Art. 136. That being the case he 
execution petition filed on 23-2-1974 is 
out of time. It was rightly so held dy 
the courts below. The appeal is acco-d- 
ingly dismissed. The parties will hcw- 
ever bear their respective costs. 


Appeal dismissed, ` 
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V. BALAKRISHNA ERADI AND 
K. K. NARENDRAN, JJ. 

State Insurance Department, State In- 
surance Officer, Trivandrum, Appellant 
v. Sosamma Mani and others, Resp:n- 
dents. 

A. S. No. 569 of 1974, D/- 12-7-197%. 


Motor Vehicles Act (1939), S. 95 (1) 
Proviso — Insurance of vehicle aga‘ ast 
third party risks — Person accompaay- 


IV/TV/D639/78/LGC 





State Insurance Officer, Trivandrum v. Sosamma 
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ing the goods of his employer carried in 
a goods vehicle is entitled to imsurance 
coverage. 

A person travelling in goods vehicle 
for and on behalf of the owner of goods 
in pursuance of a contract of employ- 
ment with the owner of the goods is 
covered by the policy of insurance of the 
motor vehicle against third party risks. 

(Paras 6, 8) 

The proviso to S. 95 (1) itself is an 
exception to the general rule regarding 
insurance coverage and the second part 
of the proviso provides for: exceptions to 
the exception made by the proviso itself 
by insisting that the policy should cover 
the liability of persons carried where the 
vehicle is a vehicle in which passengers 
are carried for hire or reward or by rea- 
son of or in pursuance of a contract of 
employment. The first part of the pro- 
viso deals with the employees of the in- 
sured. So the mention in the second part 
need not be about those employees. The 
only other kind of employees who can 
be expected to be carried by a goods 
vehicle is the employees of the owner o? 
the goods carried by it. They accom- 
pany the goods in pursuance of a contract 
of employment because they are asked to 
do that by their employer to safeguard 
the goods. So, as per the exception con- 
tained in part (ii) of the proviso to the 
exceptions provided for by the proviso 
an employee of the owner of the goods 
who accompanies the goods in the 
vehicle gets insurance coverage under. 
S. 95. (Case law discussed). 

(Para 6) 

Anno: AIR Comm. M. V. Act (ist 
Edn.), S. 95, N. 3. 


Cases Referred: Chronological Paras 
AIR 1974 Mad 281 7 
AIR 1971 Mad 415 7 
AIR 1970 Mad 236 7 
AIR 1967 Punj 486 (FB) 7 


1937 AC 773: (1937) 3 All ER 79, Izzard 
v. Universal Insurance Co. Ltd. 7 
Govt. Pleader, for Appellant; Joseph 

Augustine, for Respondents. 
NARENDRAN, J.:— A question of 

some importance arises for consideration 

in this appeal filed by the State Insur- 
ance Department, the 2nd defendant in 

O. S. No. 156 of 1971, a suit for damages 

on the file of the Sub Court, Kottayam. 

The question is whether a person who 

accompanies the goods of his employer 

carried in a goods vehicle will be a per- 
son carried by the goods vehicle ‘by 
reason of or in pursuance of a contract 
of employment’ and whether the liability: 
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in respect of his death or bodily injury 
caused by or arising out of the use of 
the vehicle in a public place will be 
covered by the insurance of the vehicle 
against third party risks. 


2. On 18-12-1970 the Peroor Co-ope= 
rative Society engaged the lorry, K.L.Q. 
2516, owned and operated -by the Ist 
defendant A. V. George, for transport- 
ing provisions from the Food Corpora- 
tion Sub Depot, Athirampuzha to Peroor. 
Mani the husband of the 1st plaintiff and 
the fether of plaintiffs 2 to 6, an emplo- 
yee of the society, was put in charge of 
the transport of the goods from the Sub 
Depot to the Society’s ration shop. On 
its way to Peroor with the provisions, 
the lcrry capsized on the Ettumannur- 
Peroor public road. Mani was thrown 
out. Though he was rushed to the hos- 
pital, he died immediately as a result of 
the injuries sustained in the accident. 
The plaintiffs filed the suit against the 
Ist deféncant, the owner of the lorry, 
impleading the State Insurance Depart- 
ment as the 2nd defendant alleging that 
the accident was the result of the rash 
and negligent driving of the vehicle by 
the ist defendant. The plaintiffs claim- 
ed Rs. 15,000/- as compensation. The ist 
defendant filed a written statement 
denying liability and contending that the 
suit is not maintainable in law or on 
facts. The 2nd defendant the appellant 
before us, also filed a written statement 
denying liability and contending that the 


insurance coverage excludes the risks of 


passengers of a goods vehicle. 


3. Before the trial court, P. Ws. 1 to 
4 were examined on the plaintiffs’ side 
while Exts. B-l and B-2 were produced 
and D. Ws. 1 and 2 were examined on 
the defendants’ side. Exts. X-1 to X-3 
were marked as court exhibits. On a 
consideration of the oral and documen- 
tary evidence, the trial court came to 
the conclusion that Mani died as a result 
of the accident -on 18-12-1970. The trial 
court lso found that the lorry in ques- 
tion had a valid third party insurance at 
the time of the accident, the deceased 
Mani was travelling in the lorry for and 
on behalf of the owner of the goods and 
henee he is entitled to the coverage. So, 
the trial court made the 2nd defendant 
also liable for the claim. The trial court 
fixed the compensation at Rs. 6,000/- and 
made defendants 1 and 2 equally liable 
for the same. The 2nd defendant chal- 
lenges the judgment and decree of the 
trial court in this appeal, ; 
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4. Learned Government Pleader ap- 
pearing for the appellant contended that 
the insurance being one in respect of a 
goods vehicle will only cover the driver 


-and cleaner and not anybody else who is . 


carried in the vehicle. It was also con- 
tended that the trial court wen: wrong 
in holding that the deceased was autho- 
rised to transport the provisions of the 


‘Society. 


5. We will first consider the second 
contention of the learned Government 
Pleader. The evidence in the case is 
that the deceased Mani was travelling in 
the vehicle for and on behalf of the 
Society, the owner of the goods. Ext. X-1 
produced by the Society clearly shows 
that the Society -by its resolution had 
authorised Mani to transport the goods 
from the Food Corporation Depot to their 
ration shop at Peroor. Mani was travel- 
ling in the goods vehicle from Athiram- 
puzha to Peroor with the goods when 
the accident took place. So, there is 
no merit in the contention that the de- 
ceased Mani was travelling in the goods 
vehicle without any authorisation from 
his employer, the Society. 

6. We will now consider the other 
contention that the liability under the 
insurance of the vehicle agains: third 
party risks will not cover persons carried 
by the vehicle other than its driver and 
cleaner. Sec. 95 of the Motor Vehicles 


_ Act IV of 1939 which deals with the re- 


quirements of policies and limits of liabi- 
lity reads: 


“95. (1) In order to comply with the 
requirements of this Chapter, a policy 
of insurance must be a policy which— 

(a) xx XX KX XX 

(b) insures the person or classes of 
persons specified in the policy to the ex= 
tent specified in sub-sec. (2)— 


(i) against any liability which may be 
incurred by him in respect of the death 
of or bodily injury to any person or 
damage to any property of a thire party 
caused by or arising out of the use of 
the vehicle in a public place; 

(ii) against the death of or bodily in- 
jury to any passenger of a public service 
vehicle caused by or arising out of the 
use of the vehicle in a public place: 

Provided that a policy shall not be res 
quired— 

G) to cover liability in respect of the 
death, arising out of and in the course 
of his employment, of the employee of 
a person insured by the policy or :n res- 
pect of bodily injury sustained by such 


a” 
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an employee arising out of and in the 
course: of his employment other than a 
liability arising under the Workmen's 
Compensation Act, 1923 (8 of 1923), in 
respect of the death of, or bodily injury 
to, any such employee— 


(a) engaged in driving the ahde or 

(b) if it is a public service vehicle, 
engaged as a conductor of the vehicle or 
în examining tickets on the vehicle; or 

(c) if it is a goods vehicle, being carri- 
ed in the vehicle; or 

(ii) except where the vehicle is a 
vehicle in which passengers are carried 
for hire or reward or by reason of or 


in pursuance of a contract of employ~ - 


ment, to cover liability in respect of the 
death of or entering or mounting or 
alighting from the vehicle at the time of 
the occurrence of the event out of which 
a claim arises, 

(Provisions ‘which are “hot relevant are 
left out). 
Section 95 occurs in Chapter VIII of 
the Motor Vehicles Act which provides 
for the insurance of motor vehicles 
against third party risks. S. 94 insists 
that without taking a policy of insurance 
as required by Chap. VIII no person 
shall use or cause or. allow any other 
person to use a motor vehicle in a public 
place except as a passenger, while S. 95 
provides for the requirements of policies 
and limits of liability. As per S. 95 (1), 
the policy of insurance must be a policy 
which insures the classes of persons 
specified therein against the liabilities 
mentioned in sub-cls. (1) and (ii) of 
el. (b) The liability is the liability 
arising out of the death of or bodily in- 
jury to any person or damage to any pro- 
perty of a third party caused by the 
vehicle. In the case of a public service 
vehicle the liability is in respect of the 
death or bodily injury to any passenger 
of that vehicle. But the insistence for 
insurance by sub-sec. (1) is subject to the 
proviso to that sub-section. The proviso 
consists of three parts and as per the 
proviso, in the case of three kinds of 
liabilities mentioned therein there need 
not be any insurance coverage. The 
proviso itself is an exception to the gene- 
tal rule regarding insurance coverage 
and the second part of the proviso pro- 
vides for exceptions to the exception 
made by the proviso itself by insisting 
that the policy. should. cover the liability 
of persons carried where the vehicle is 
a vehicle in which passengers are carried 
for hire or reward or by reason of or in 
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pursuance of a contract of employment. 
The first part of the proviso deals with 
the employees of the insured. So the 
mention in the second part need not be 
about those employees. The only other 
kind of employees who can be expected 
to be carried by a goods vehicle is the 
employees of the owner. of the goods 
carried by it. They accompany the goods 
in pursuance of a contract of employ- 
ment because they are asked to do that|- 
by their employer to safeguard the goods. 
So, as per the exception contained in 
part (ii) of the proviso to the exceptions 
provided for by the proviso an employee 
of the owner of the goods who accom- 
panies the goods in the vehicle gets in- 
surance coverage under S. 95 of the Act. 
Admittedly the deceased Mani was being 
carried by the vehicle when the accident 
took place. Then the only question is in 
what capacity was Mani travelling in 
the vehicle. It was in pursuance of a 
contract of employment, but the contract 
of employment was not with the insured. 
It was with the Society, the owner of the 
goods. But even then, he gets insurance 
coverage because of the exception con- 
tained in the second part of the proviso. 
The policy in question which is drawn 
up in accordance with the section also 
covers a person like Mani carried in the 
vehicle, 


7. In coming to the above conclusion 
we find support in the following decisions 
cited at the bar. In Izzard v. Universal 
Insurance Co. Lid. (1937 A. C€. 773) the 
House of Lords had occasion to construe 
S. 36 of the Road Traffic Act, 1930, a pro- 


. vision similar to S. 95 of the Motor Vehi- 


cles Act, 1939. The facts of the above 
case as summarised in O.F. & G. 
Insurance Co. v. G. Kaur (AIR 1967 Puni 
486 (FB)) read: 

“In Izzard v. Universal Insurance Co. 
Ltd., 1937 AC 773, an insured lorry of 
one William Druce had been hired and 
engaged by certain builders to do haulage 
work for them and it was also put at 
their disposal for conveyance of work- 
men between certain places. Izzard was 
one of the workmen who were being 
carried on the lorry which was a com- 
mercial vehicle insured for haulage pur- 
poses when he met with an accident. The 
provisions of S. 36 of the Road Traffic 
Act, 1930, are parallel to those of S. 95 
of Act 4 of 1939. The argument -urged 
before the House of Lords was that. 
while Izzard was in the employment of 
the builders, he was not in the employ- 
ment of the insured and could not, there- 
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fore, be said to have been a passenger 
in the lorry ‘by reason of or in pursu- 
ance of a contract of employment’.” 

In Izzard’s case Lord Wright delivering 
the judgment of the House of Lords 
said : : 

“I cannot accept the respondent’s con- 
tention that. ‘contract of employment’ 
should be construed in the Act as subject 
to the implied limitation ‘with the per~ 
son insured by the policy. Such a 
departure from the clear language used 
cannot, I think, be justified. I think the 
Act is dealing with persons who are on 
the insured vehicle for sufficient practi- 
cal or business reasons, and has taken a 
contract of employment in pursuance of 
which they are on the vehicle as the 
adequate criterion of such persons. ... 
ess cee oes ees eee The most probable case 
is where the man killed or injured was 
on the vehicle in pursuance of a contract 
not with the owner of the vehicle but 
with some one else, for instance, with 
the person whose goods were being carri- 
ed on the vehicle: thus a commercial 
vehicle carrying a contractor’s or mer- 
chant’s goods would frequently and per- 
haps even normally have on it an emplo- 
yee of the goods owner to see to loading 
or unloading or delivering the goods or 
caring for them in transit. For these 
purposes such a man may be carried as 
a passenger. 

_The insured person may come under 
third party liability to such a man who 
may be described as being in the posi- 
tion of an invitee in the legal sense, vis- 
a-vis the insured person. A further 
illustration which comes under the same 
category is that of an employee or em~ 
ployees of the owner of the goods which 
are being carried, who go out on the 
lorry with the goods and return home in 
the lorry after the goods are delivered. 
Such employees may properly be regard- 
ed as passengers carried in pursuance of 
a contract with some one other than the 
insured person.” 


In O. F. & G. Insurance Co. v. G. Kaur 
(AIR 1967 Punj 486) a Full Bench of the 
Punjab High Court said: 

“The normal and the ordinary mean- 
fng and scope of the expression ‘a con- 
tract of employment’ points to a person 
being employed to do something or to 
carry out something for another person. 
It has the element of rendition of service 
in one shape or another for the emplo- 
yer.” 

In that case, the Full Bench further said 
that the owners of the goods who hired 
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the truck and travelled with tke goods 
in the truck were not on the truck ‘by 
reason of or in pursuance of a contract 
of employment’ because they wəre not 
employed by anybody to go on the truck 
but were on it as owners of the goods 
carried in it. In Venguard Irsurance 
Co., Ltd. v. Chinnammal, (AIR 1870 Mad 
236) Alagiriswami J. (as he then was} 
has said: 

“What is necessary is that for sufficient 
practical or business reasons, the person 
must be on the vehicle in purstance of 
a contract of employment. If he is such 
a person, any injury caused to him would 
also be covered by the section.” 


In Common Wealth Assurance Co. v, 
V. P. Rahim (AIR 1971 Mad 415¢ Gane- 
san J., rejected a claim made by the legal 
representatives of one Shamsirkkan who 
was killed in an accident while he was 
transporting mangoes as a commission 
agent in a lorry hired by him holding 
that he was not there in the lerry by 
reason of or in pursuance of a ontract 
of employment. In C. Narayanan v. 
M. S. P. G. Sammelan (AIR 1974 Mad 
281) also it was held that a person carri- 
ed by a lorry is not covered by tha insur- 
ance policy unless he is proved to be a 
passenger travelling by reason of or in 
pursuance of a contract of employment. 

8. So, there is no reason why we 
should interfere with the finding of the 
trial court that the deceased Mani was 
covered by the policy of insurence of 
the lorry K.L.Q. 2516 against third party 
risks. 

9. In the result, the judgment and 
decree of the trial court are confirmed 
and the appeal is dismissed with costs. 


Appeal dismissed. 
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T. CHANDRASEKHARA MENCN, JJ. 
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(1974), S. 482), - 
Where the accused were proceeded 
against for violating R. 10-of the 


criminal revision — 
(Criminal -P. C. 


Prevention of Food Adulteration Rules. 


framed by the State and the- accused 
challenged the validity of the rule in 
an application filed under S. 482 of 
the Criminal Code in the High Court 
andthe said rule was held to be valid, 
the. High Court refused to entertain a 
writ petition to have the rule declared 
ultra vires on the ground that the 
decision of the High Court in the ear- 
lier application operated as res judi- 
cata, AIR 1970 SC 1 Fol, . (Para 6) 
Anno: AIR Comm: Const, of wes 
(nd Edn), Art. 226, N. 26 (J); 
227, N. 5; AIR Comm. Cr, P.C. 
Edn.), S. 482 N. 10. 
Cases Referred : 
1976 Cri LJ 171: 


rats 


‘Chronological Paras 

.1975 Ker LT 549 
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AIR 1970 SC 1 2 

1965 Ker LT 221 6 
K. S. Sebastian, for Petitioners; 

Govt. Pleader, for -Respondents. 

[The following original Judgment of 

the Full Bench in O. P, Nos, 3505 and 

3701 of 1975 was delivered on 31-7- 


1978. ] f 
GOPALAN . NAMBIYAR Cc Re 
These writ „petitions challenge the 
vires of R. 10 of the Kerala Food 
Adulteration Rules. In respect of “he 
contravention of the said Rule, thare 


was a criminal prosecution of the pesti- 
tioners in these writ - petitions, The 
validity of the Rule was. canvassed in 
revision proceedings before this Ccurt 


under S. 482 of the Cr.. P. C. The 
Rule was upheld — vide . Gopinathan 
Nair v.. Executive: Officer, Anikkad 


(1975 Ker LT 549): (1976 Cri LJ 171). 
These writ petitions. are now filed to 
declare the Rules ultra vires. 


‘2. The learned Advocate-Gerieral 
placed before us the decision of this 
Court reported in 1975 Ker LT 549: 
(1976 Cri LJ 171). He also cited the 
Supreme Court -decision in Shankar 
Ramchandra: Abhyankar v. Krishnaji 
_ Dattatraya Bapat, (AIR 1970. SC 1) 
where it was ruled by the Supreme 


Court: that where on the revisimal 
jurisdiction, the High. -Court dismisses 
the revision .after hearing both “he 
parties, the order of the appellate 


court becomes merged: with the order 
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made in revision, and thereafter the 
appellate order cannot be challenged 
or attacked by another set of -proceed- 
ings in the High Court under Art, 226 
or 227 of the Constitution, The prin- 
ciple of merger of orders of inferior 
courts would not become affected or 
inapplicable by making any distinction 
between a revision and an appeal, It 
was also. ruled that the right of ap- 
peal is one of entering a superior 
Court and invoking its aid and inter- 
position to redress the error of the 
court below. When the aid of the High 
Court is invoked -on the revisional side, 
it is. done because it is a superior 
Court, and it can interfere for the pur- 
pose of . rectifying .the error of the 
court below. S, 115 of the Civil P. C. 
circumscribes the limits of that juris- 
diction, but the jurisdiction which is 
being exercised is a part of the gene- 
ral appellate jurisdiction of the High . 
Court as a superior Court. It is only 
one of the modes of exercising power 
conferred by the Statute; basically and 
fundamentally it is the appellate a 
diction of the High Court which is be- 
ing invoked and exercised in a wider 
and larger sense. In view of the above 
principle laid down by the Supreme 
Court and of the prior decision in 1975 
Ker LT 549: (1976 Cri LJ 171) we 
see no merit in these writ petitions, 
We dismiss them with no order as to 

3. Although’ the. cases were in the 


“hearing list and were called on Friday 


— and again today — counsel for the 
petitioners was absent, We have heard 
the arguments of the learned Advo- 
.cate-General who . appeared for the 
State. and counsel for the Panchayat, 
one of the respondents in these writ 
petitions. f oo 

4. Issue carbon copy of this judg- 
ment to all counsel, on usual terms. 


“Ic. M. P. No. 11516 of 1978 for re- 
hearing ` was allowed on 4-8-1978 and 
the final judgment on rehearing was 
delivered on 16-8-1978] 


J. 


GOPALAN NAMBIYAR €C. 
5. These writ petitions attack the 


validity. of R. 19 of the Prevention of 
Food Adulteration Rules framed by the 
State Government under S. 24 of the 


‘Prevention of Food Adulteration Act. 


The attack ‘is. on.the ground that the 
rule is outside the rule-making power 


‘the State- 


_any matter for 
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granted by S. 24 of the Act, The peti- 
tioners in these writ petitions are be- 
ing prosecuted for violation of R, 10 
of the Rules in that they did not take 
out a licence for dealing in rice, 
wheat and other things. 

6. Section 24 of the Food Adultera- 
tion Act reads: 

“24. Power of the State Government 
to make rules.— (1) The State Gov- 
ernment may, after consultation with 
the Committee and subject to the con~ 
dition of previous publication, make 
rules for the purpose of giving effect 
tothe provisions of this Act in matters 
not falling within the purview of Sec- 
tion 23, 

(2) In particular, and. without preju- 
dice to the generality of the foregoing 
power, such rules: may— 

(a) define the powers and duties ‘of 
the Food (Health) Authority and 
local authority: 

(b) prescribe the. forms of licences 
for the manufacture for sale, for the 
storage, for the sale and. for the dis- 
tribution of articles of food or any 
specified article of food or class of 
articles of food, the form of applica- 
tion for such licences, the conditions 
subject to which such licencés may be 
issued, the authority empowered ta 
issue the same, the fees payable. there- 


‘for, the deposit of any sum as secu- 


rity for the performance of the condi- 
tions of the licences and the circum- 
stances under which such licences or 
security may be cancelled or forfeited. 

‘(c) direct a fee to be .paid for 
analysing any article of food or for 
which a fee may be 
prescribed under this Act; y 

(d) direct that the whole or any 
part of the fines imposed under this 
Act shall be paid to a ocal authority 


on realisation; 


(e) provide for the delegation of the 
powers and functions conferred by 
this Act on the State Government or 
the Food (Health). Authority to sub- 
ordinate authorities or to local autho~ 


. rities. 


- (3) All rules made by the State Gov- 


‘eentent under this Act shall, as: soon 
.as possible after 


they are made, be 
Jaid before the. respective State Legis- 
latures.” 

Tt ‘will be- seen from the Section that 
Government’s © rule making 


A. LR, 


power extends only to matters not fal- 
ling within the purview of S. 23. In 
respect of such matters, it extends 
under Cl. (b) to prescribe the forms | 
of licences for the. manufacture, sale, 
storing etc. of any article of food, We 
may turn to S. 23 of the Act, which, 
in so far as it is material, is as fol- 
lows: : 

"23. Power of the Central Govern- 
ment to make rules. — (1) The Central 
Government may, after consultation 
with the Committee and subject to the 
condition of previous publication, make 
rules— 


XX XX XX 
5 prohibiting the sale or defining 
conditions of sale of any substance © 


which may be injurious to health when 
used as food or restricting in any man- 
ner its use as an ingredient in the- 
manufacture ‘of any article of food or 
regulating by the issue of licences the 
manufacture or sale of any article of 
food; 

(8) defining the conditions of sale or 
conditions for licence of sale of any 
article of ‘food in the interest of pub- 
lic health.” 

In pursuance ‘of the powers under Séc- 
tion 23 of the Act, the Centrel Gov- 
ernment have framed R. 50 which is as 
follows: 

"50. Conditions for licence, — (i) No 
person shall manufacture, sell. stock, . 
distribute or exhibit for sale any of 
the following. articles of food except 
under a licence— ` 

(a) milk of all classes and. designa- 
tions, (b) milk products, such «as 
cream, malai, curd, © skimmed milk 
curd, chhanna, ‘skimmed milk chhanna, 
cheese, processed cheese, ice-cream, 
milk ices, condensed -milk sweetened 
and unsweetened,. condensed sximmed 
milk. sweetened and unsweetened, milk 
powder, skimmed milk .powder partly 
skimmed milk powder, khoa, infant milk 
food, table butter, deshi. butter 


(c) edible animal body fats such as 
beef fat. mutton fat, goat fat ‘and lard, 
(d) edible vegetable oils, « 
- (e) edible fats including margarine, 
6] pulses, . grams, - nuts, starches, ; - 


Sago suji, flours, such as maida, besan 


and articles made out of flour includ- 

ing bakery products,. 
(g) non-alcoholic 

carbonated water, . 
-{h). tea; coffee, cocoa and chicory,. - 


‘beverages stich as 


_eant for the 
‘make such 
-` as may be: 
` authority. for the grant of-a- licence. 
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(i) spices and 
ground, including saffron, curry .pow- 
der, mustard seeds, asafoetida and 
compounded asafoetida, 

(j) sweetening agents such as su- 
gars, honey, gur or jaggery, 

(k) flavouring agents, anti-oxidants, 
emulsifying and stabilising agents, aad 
preservatives permitted for the use in 
food and food-container wrappers, 

(1) artificial sweeteners, | 

(m) confectionery, sweetmeats and 
savoury, $ 

(n) ice candies, 

{o) edible gelatin, 

(p) edible molasses, 

(q) coconut, 

Provided that the fruit products 2o- 
vered under the Fruit Products Orcer, 
1955 and Vanaspati, manufactured, 
stocked sold’ or distributed by factories 
licensed for the’ purpose shali be 


exempted from -the above rule. 


(1) One licence may be issued. by 
the licensing authority for one or more 
articles of food.” 

(2) The State Government or the 
local Authority shall appoint licensing 
authorities, 

(3) A licensing authority may with 
the approval of the State Governrrent 
or the local authority by an order in 
writing delegate the power to sign 
licences and such other powers as 
may be specified in the order to any 
other person under his control. 


(4) If articles of food dre manu- 
factured, stored, or exhibited for sale 
at more than one place, separate ap- 
plication shall be made, and a separate 
licence shall be issued, in respect of 
each such place: 

Provided that this shall not apply to 
itinerant vendors who have no sreci~ 
fied place of business and who will 
be licensed to conduct business in - a 
particul area within the jurisdiction 
of the licensing authority.. 


(5) Before granting a licence for 
manufacture, «stock or .exhibitior of 
any of the articles of food in respect 
of which a licence is required, the 
licensing authority shall inspect the 
premises and satisfy itself -that ft- is 
free from sanitary . defects, The - appli- 
-licence shall have-. to 
- alteration in the- premises 
. required by the licensing 


condiments, whole sr ` 


the vehicle 
„marked. 
_ badge the vendor 


.of the licence. 


-for . the - 
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(6) Omitted. 

(7) Proprietors of hotels, restaurants 
and other food stall (including mobile 
and itinerant food stalls) who sell or 
expose for sale’ ‘savouries, sweets or 
other articles of food shall put up a 
notice board containing separate lists 


-of the articles which have been cook- 


ed in ghee, edible oil, vanaspati and 
other fats for the information of the 
intending purchasers, 

(8) omitted. 

(9) No licensee shall employ in his 
work any person who is suffering 
from infectious, contagious or loath- 
some disease, 


(10) No person shall manufacture, 
store or expose for sale or permit the 
saleof any article of food in any pre- 
mises not effectively separated to the 
satisfaction: of the licensing authority 
from any privy, urinal, sullage, drain 
or place of storage of foul and waste 
matter, 

(11) All vessels used for the storage 
or manufacture of the articles intended 
for sale shall have proper cover to 
avoid contamination. 

(12) Every manufacturer (including 
ghani. operator) or wholesale dealer in 
butter, ghee, vanaspati, edible oils, and 
other fats shall maintain a register 
showing the quantity manufactured, 
received or sold and the destination of 
each consignment of the substances 
sent out from his manufactory or place 
of business, and shall present such re- 


gister for inspection. whenever requir- 
. ed to do so, by the licensing autho 
rity, : i i 


(13) An itinerant vendor granted a 
licence under these rules, shall carry 
a metallic badge on his arm showing 
clearly the licence number, the nature 


‘of articles for the sale of which the 


licence has been granted, his name and 
address and. the name and address of 
the owner if any, for whom he is 
working, © His containers of food and 
shall also be similarly 
In addition to the metallic 
shall if so requir- 
ed by the State ‘Government or the | 
local authority carry. an identity card 
with his photograph. and the number 
The identity card shall 
be renewed every year. — 


- (14) The nature of. articles. of. tood 


> 


‘sale of: which a licence -is - 


A.LR. 
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required ` under these rules shall be tioners in these cases, on an earlier 
mentioned in the application for lic- occasion, had come .to quash the 
ence, Any objectionable, ambiguous or criminal charge under S, 482 of the 


misleading trade name shall not be 
approved by the licensing authority. 


(15) Every licensee who sells any 
food shall display a notice boar 
containing the nature of the articles 
which he is exposing or offering for 
sale,”. f : 
The State Government in its turn 
acting under the provisions of S. 24 
of the Act has framed the Kerala Pre- 
vention of Adulteration Rules 1957. 
R. 10 of the same states: 


*10. No person shall sell, stock ‘aad 
exhibit for sale or distribute any food 
without a valid licence issued under 
these rules: 

Provided however 
exempt any food from the 
. of this rule.” 

The argument, in brief, is that the 
Government’s.; power of rule making, 
under S. 24 is only in respect of mat- 
ters not falling within the purview of 
mattersnot falling within the purview of 


Government may 
operation. 


S. 23; that licensing in respect. of 
sale of food stuffs falls within the 
province of the Central Government 


under S, 23 (f), and that the power 
had actually been exercised by fram- 
ing R. 50; with the result. that . the 
State’s rule-making power. would not 
be available for exercise in respect of 
licensing sale of articles of food; and 
most certainly, not in respect of those 
spacifiedin R. 50 of the Central Rules. 
This keing so, R. 10 framed under 
S. 24, purports to cover the field of 
licensing for sale of articles of food, 
for which the centre alone is given 
the power under S. 23 (f), and in res- 
pect of which, the States have no 
power under S. 24, In exercise of the 
Centre’s power it has provided -for 
licensing for sale ‘only in respect of 
articles covered by R., 50. The im- 
pugned Rule goes far beyond the field 
‘delimited for its operation. 'To that 
extent, therefore, the rule must: be re- 
garded’ as beyond the powers of the 
State. The argument thus presented is 
attractive and we were inclined to ac- 
cept the same — vide 1965 Ker LT 221, 
which has taken note of the Central 
Government’s rule making power, 


But the learned: Advocate’ General 
flaunted an objection — that the peti- 


Cr. P.C, and had. raised, inter. alia, 
the contention that the rule now im- 
pugned is ultra vires and the said con- 
tention had been found against by a 
Division Bench of this Court. The de- 
cision is reported — vide. 1975 Ker- 
LT 549: (1976 Cri LJ 171). Paragraph 
8 of the judgment shows the conten- 
tion raised by the petitioners which is 
stated as follows: 


“8. The legal contention raised by 

the petitioners is.that the rule making 
power contanied in S. 23 of. the Act is 
vested in the Central Government and 
the Central Government have made 
R. 50 pursuant to the aforesaid power. 
Although S, 24 of the Act provides 
the State Government with power to 
make rules regarding matters which 
are’ outside the scope of S. 23, the 
petitioners’ counsel would contend, 
that since rules have already been 
made by the Central Government, the 
State Government cannot make rules 
regarding the same matter. Ths rele- 
vant State rule is R. 10 of the Kerala 
Prevention of Food Adulteration Rules, 
1957, for short the Kerala Rules, 
which reads: 
t “No person shall sell, stock ad ex- 
hibit for sale or distribute any , food 
without a,valid licence issued under 
these rules. n 1 


The Central rule is R 50 of the Pre- 


vention: of . Food Adulteration Rules, 
1955, for short, . the ,Central Rules, 
which , enumerates, the various articles 


of food -for which a licence is neces- 
sary to sell, stock, distribute or ex- 
hibit for sale.” > 
And- the matter was dealt with by 
this Court in paragraph 9: of the judg- 
ment as follows: - 


“g, ‘Counsel for the paiciavas con- 
tended that Section 28 (f) and (g) of 
the Act related to prohibition -or de- 
fining the conditions of sale of any 


substance which may be injurious to 


health and defining the condition of 
sale or conditions for licence af sale 
of any article of food in the interests 
of public health. Section: 24 of the Act 
é€nables the State Government to make 
rules for the purpose of giving effect 
to the provisions of the Act in matters 
not falling within the purview of Sec- 


«Cc 
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tion 23. Therefore, it cannot be said 
that R. 10 enacted by the State Gov- 
ernment is either a usurpation of the 
powers vested in the Central Govern- 
ment or in excess of the power con- 
ferred under S. 24 of the Act on the 
State Governments, All that the rule 
states is that no person: shall sell, 
stock and exhibit for sale or distribute 
any food without a valid licence, If 
the petitioners are. able to satisfy the 
Court below that a licence is not 
necessary for the articles of food 
which they sell, stock and exhibit for 
sale or distribute, they are entitled to 
relief from that Court. But we would 
like to make it clear that reading Sec- 
tions 23 and 24 together and R. 50 of 
the Central Rules and R. 10 of the 
togéther, it cannot’ be 
said that R. 10 is either invalid or be- 
yond the jurisdiction or on account of 
excessive jurisdiction.” 


There can be no doubt that the con- 
tention regarding the validity of the 
Rule was expressly raised before this 
Court on the earlier occasion, in pro- 
ceedings which this Court had juris- 
diction to deal with and decide; and 
that there was an express decision by 
this Court in the said proceedings. The 
said decision operates as res judicata 
against the writ petitioners, On this 
ground these writ petitions must fail. 
They are accordingly dismissed with 


.no order as to costs, 


Counsel for the. petitioners attempts 
ed to raise other contentions before 
us, such as that the prosecution had 
been instituted without the consent of 
the Panchayat as required by S., 20 of 
the Act. But this is a matter to be 
urged before the criminal court and 
not in these writ proceedings. 


Writ petitions dismissed, 
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(A) Income-tax Act (43 of 1961), 
S. 178 (3) (b) — Amount “set aside” 
— Effect. (1976) 102 FFR 153 (Guj; 
(1967) 63 ITR 810 (Mys); AIR 1970 Cal 
349 and 1974 Tax LR 55 (Raj) Dissen- 
ted from, 

The effect of S. 178 (3) (b) is that 
the amount “set aside” by the Liquida- 
tor is marked off as. outside the area 
of the winding up proceedings and the 
jurisdiction of the winding up by the 
company court, 1968 Ker LT 595; A.S. 
No, 224 of 1968 (Ker) Approved. (1976) 
102 ITR 153 (Guj); (1967) 63 ITR 810 
(Mys); ATR 1970 Cal 349 and 1974 Tax 
LR 55 (Raj) Dissented from, (Para 4) 

“To set aside? or “to set apart” 
means no more. than “to designate” 
and means “to separate to a particular 
use.” In common terminology “set 
aside” or “set apart” has been held to 
be synonymous with “appropriate.” 
The shades of meaning thus attached 
to the expression “set aside” convey 
the idea of an appropriation or an 
allocation of the income-tax dues, with 
the result, that it stands outside the 
winding up by the Company Court. 

(Para 6) 

Anno: AIR Manual, (3rd Edn.), I, T. 
Act, S. 178, N. 1. 

(B) Income-tax Act (43 of 1961), Sec- 
tion 178 (2) — Companies Act (1956), 
S. 530 (1) (a) — Difference in two 
sections pointed out, 

Under S, 530 (1) (a) of Companies 
Act the priority extends to all taxes 
“due and payable” within twelve 
months before the relevant date, which 
means only taxes which have crystal- 
lised into’ a liability as against the 
assessee, But under S. 178 (2) the 
amount to be notified by the Income- 
tax Officer covers any tax “which is 
then, or is likely thereafter, to be- 
come, payable by the Company.” The 
range of liability is much wider in 
Section 178 (2). (Para 7) 


Anno: AIR Manual, (3rd Edn.) I. T. 
Act, S. 178, N. 1; Companies Act, 
S. 530, N. 2, 


(C) Companies Act (1 of 1956) Sec- 
tions 555 and 511 — Income-tax Act 
(43 of 1961) S. 178 (2) — Amount “set 
aside” under S. 178 (2) — Provision 
applicable to deal with the matter. 

It is not correct to say that after 
having “set aside” the amount, as re- 
quired by Section 178 (2), there is no 
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provision for the balance left in the 
hands of the Official Liquidator after 
making a final adjustment of the tax 
liability, to be dealt with by the Com- 
pany Court. Section 555 of the Com- 
panies Act is wide enough to deal 
with the situation, Read in the light 
of S. 511, there is no difficulty in the 
matter, (Para 8) 

Anno: AIR Manual, (3rd Edn.), 
Companies Act, S, 555, N. 1, S. 511, 
N. 1,1. T. Act, S. 178, N. 1. 

(D) Income-tax Act, (43 of 1961), 


Ss. 178 and 220 — “Setting aside” of 


amount u/s, 178 — Claim for interest 
included — (Company Court Rules 
(1959), R. 179). 

Section 220 of the Income-tax Act 
clearly provides for interest in speci- 
fied contingencies; and the “setting 
aside” directed by S. 178 of the Act 
would include a claim for the same. 

(Para 9) 

Anno: AIR Manual, (8rd Edn.), I. T. 
Act, S. 178, N. 1, S. 220, N. 2. 
Cases Referred : Chronological Paras 
(1976) 102 ITR 153 (Guj) 1,3 
1974 Tax LR 2365: 101 ITR 470 (Andh 


Pra) 1,6 
1974 Tax LR 55: 95 ITR 488 

(Raj. 1,4 
AIR 1970 Cal 349: 80 ITR 108 1,4 
1968 Ker LT 595 5 
(1968) A.S, No. 224 of 1968 (Ker) 1,4 
(1967) 63 ITR 810 (Mys) : 1,4 
AIR 1946 FC 16 4 

T. V. Ramekeisinan: for Official: 
Liquidator, P. K..R. Menon, 


for In- 
come-tax .Denartment. : 


GOPALAN NAMBIYAR C. J.:-— The 
Imperial Chit Funds (P) Ltd. is a pri- 
vate company which was wound up 
as per orders dated 1-6-1973 of this 
Court on C.P. No. 7 of 1973 filed by 
a creditor, After winding up com- 
menced, proceedings for assessment for 
the year 1972-73 were finalised by the 
Income-tax Officer by his order dated 
31-3-1975. A sum of Rs. 934 was asses- 
sed as tax payable by the Company 
and Rs. 93/- as interest payable under 
5, 220 (2) of the Income-tax Act. The 
total amount thus payable was Rs. 1,027/- 
The Official Liquidator of the Company 
intimated the Income-tax Officer by 
his letter dated 8-5-1975 that tax and 
interest constituted a debt provable in 
the winding up proceedings and he 
was not in a position to pay the 
amounts straightway. The tax was 


A.L Re 


due and payable within twelve months 
before the relevant date mentioned: in 
S. 530 (b) (c) of the Companes Act 
— vide S, 530 (1) (a) of the Act. A 
notice to pay the amount was receiv- 
ed from the Tax Recovery Offcer on 
8-12-1976; whereupon, the Dfficial 
Liquidator filed Report No. 5: seek- 
ing the direction of Court that the 
tax claimed is not payable &æ& this 
stage, as the Income-tax Officer will 
have to wait and prove his claim 
when the list of creditors is settled; 
and that the interest amount was not 
payable as it was against the provi- 
sions of the Companies Act ard the 
Rules, A learned Judge of this Court 
referredto the judgment of th’s Court 
in A.S. No, 224 of 1968 which had 
taken the view that the amount set 
aside under S. 178 of the Inccme-tax 
Act will not be available for d stribu- 
tion in accordance with the provisions 
of the Companies Act, and that there- 
fore there was no question of any 
priority in the distribution of assets. 
The learned Judge felt that certain 
aspects of the Company Law were ap- 
parently not brought to the noice of 
the Court and that the decision requir- 
ed re-consideration. The learned Judge 
referred to the view taken in seme of 
the other High Courts that S. 178 of 
the Income-tax. Act does not affect or 
alter the existing law of priority; nor 
override the provisions for preferential 
payment under Sec, 530 of the Com- 
panies Act. Reference was made to 
the decision of the Gujarat High Court 
in Baroda Board & Paper Mils Ltd. 
v. I. T.O. ((1976) 102 ITR 153, In- 
come-tax Officer v, Official L:quida- 
tor, Mysore High Court ((1967) €3 ITR 
810) (Mys) Official Liquidator Cal- 
cutta High Court v. Commr. of In- 
come-tax (80 ITR 108): (AIR 1970 Cal 
349) and Commr, of Income-tax v. 
Official Liquidator, Golcha Proerties 
Ltd. (95 ITR 488): (1974 Tax LR 55) 


(Raj), As against these the Andhra 
High Court in Income-tax Officer v. 
Official Liquidator- (101 ITR 470): 
(1974 Tax LR 2365) (Andh Pre) had 
taken a view similar to the one 
in A. S. No, 224 of 1968 (Ker), it 
was in view of this, that the 
question was adjourned for hearing 
by aDivision Bench and the Divi- 


sion Bench in its turn ‘adjourned the 
matter for hearing by a Full Bench. 


hi 
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2, Section 446 of the Companies 
Act provides that when a winding up 
order has been made or the Official 
Liquidator has been appointed as pro- 
visional Liquidator, no suit or othar 
legal proceedings shall be commenced 
or proceeded: with against the Con- 
pany except by leave of Court. Coun- 
sel for the Official Liquidator drew 
our attention to S. 447 of the Act that 
the effect of a winding up order shall 
operate in favour of all the creditcrs 
and all the contributories as if it had 
been made on the joint petition of all 
of them. He also invited our attention 
to Ss. 448 (a), 449, 451 and 456 (Q), 
457 (e), 511, 528 & 529 of the 
Act to show that after the wind- 
ing up, the Official Liquidator is in 
full charge of the assets of the Com- 
pany, is to conduct or proceed on ke- 
half of the Company, and that all the 
property and the assets of the Com- 
pany are in the custody of the Court. 
He referred next to Section 178 of the 
Income-tax Act which reads: 


“178. (1) Every person— 


(a) who is the liquidator of any 
company which is being wound wp, 
whether under the orders of a court 
or otherwise; or 

(b) who has been 
receiver of any. assets 
(hereinafter, referred to as the liquida- 
tor) shall, within thirty days after he 
has become such liquidator, give notice 
of his appointment as such to the In- 
come-tax Officer who is entitled to 
assess the income of the company. 


appointed fhe 
of a company, 


(2) The Income-tax Officer shall, 
after making such inquiries or call-ng 
for such information as he may de2m 
fit, notify to the liquidator within 
three months from the date on whch 
he receives notice of the appointm=ant 
of the liquidator the amount which, in 
the opinion of the Income-tax Offizer 
would be sufficient to provide for eny. 
tax which is then, or is likely there- 
after to become, payable by the com- 
pany. 

(3) The liquidator — 


(a) shall not, without the leave of 
the Commissioner, part with any of 
the assets of the company or the pro- 
perties in his hands until he has been 
notified by the Income-tax Officer 
under sub-section (2); and f 
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(b) on being so notified, shall set 
aside an amount equal to the amount: 
notified and, until: he so sets aside 
such amount, shall not part with any 
of the assets of the company or the 
properties in his hands: 

Provided that nothing contained in 
this sub-section shall debar the liqui- 
dator from parting with such assets or 
properties. for the purpose of “the pay- 
ment of tax payable by the company 
or for making any payment to secured 
creditors whose debts are entitled un- 
der law to priority of payment over 
debts due to Government on the date 
of liquidation or for meeting such costs 
and expenses of the winding up ofthe 
Company as are in the opinion of the 
Commissioner reasonable. 

(4) If the liquidator fails to give the 
notice in accordance with sub-sec, (1) 
or fails to set aside the amount as 
required by sub-sec, (3) or parts with 
any of the assets of the company or : 
the properties in his hands in contra- 
vention of the provisions of that sub- 
section, he shall be personally liable 
for the payment of the tax which the 
company would be liable to pay: 

Provided that if the amount of any 
tax payable by the company is noti- 
fied under sub-section (2), the per- 
sonal liability of the liquidator under 
this sub-section. shall be to the extent 
of such amount. 

(5) Where there are more. liquida- 
tors than one, the obligations and 
liabilities attached to the liquidator 
under this section shall attach to all 
the liquidators jointly and severally. 


(6) The provisions of this section 
shall have effect notwithstanding any- 
thing to the contrary contained in any 
other law for the time being in 
force.” 


It was pointed out that the section 
unless properly delimited would set at 
naught the whole scheme and the ob- 
ject and the provisions of the Com- 
panies Act regarding winding up. It 
was also contended that Section 178 
does not confer a right of priority in 
respect of all Income-tax dues, nor 
recognise any preferential claim in 
favour of the Income-tax Officer, Sec- 
tion 530 of the Indian Companies Act 
which provides for preferential pay- 
ment, provides by Clause (a) the pre- 
ference to which Revenues, tax, cesses 
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etc, are entitled in the 
terms: - : - 

“530, Preferential payments — (1) in 
a winding up, there shall be paid in 


priority to all other debts— 


following 


taxes, cesses and 
rates due from the company to the 
Central or a State Government or to 
a local ‘authority at the relevant date 
as defined in clause (c) of sub-sec. (8) 
and ‘saving become due and payable 
within the twelve months next before 
that date.” f 


In the light of the above provisions, 
the argument of . Counsel for the 
Liquidator, in effect, was, that the 
Income-tax Officer had no right to 
call upon the Liquidator at this stage 
to pay- the amount of the Income-tax; 
nor was the Liquidator bound to pay 
the same, and that the right of the 
Income-tax Officer or. the Income-tax 
Department was to seek pari , passu 
payment in the winding up proceedings 
in the Company Court, This is . the 
princivle of the decisions on which 
Counsel for the Liquidator placed re- 
liance to which we ‘shall now refer. . 


(a) all revenues, 


3. In Baroda Board & Paper Mills 
Ltd.’s case ((1976) 102 ITR 153 (Guj), 
a Division Bench of the Gujarat High 
Court surveyed . the position and held 
that under S. 530 (1) (a)of the Com- 
panies Act, priority was extended only 
to taxes “due” and “payable” by the 
Company. These expressions, it was 
held, meant that the amount must be 
preser:tly payable. It was held that 
the Income-tax for a particular assess- 
ment year becomes a debt due to. the 
Crowr. only when the tax is calculat- 
ed and assessed and thereafter a de- 
mand is made under. the relevant pro- 
visions of the Act, it is only in this 
_sense that the words in S. 530 (1) (a) 
had to be interpreted. It was further 
ruled that S. 178 of the Income-tax 
Act did not sanction any priority of 
payments, and that “the same is pro- 
` vided only in the Companies Act.. The 
provision in S, 178 of the Income-tax 
Act cnly required the Liquidator to 
intimate the Income-tax Officer about 
his appointment, and the letter to give 
notice to the ` Liquidator of the ` ap- 
proximate amount that would suffice 
to meet the demand for any tax “then 
due, or likely to become due.” It does 
require the Liquidator not to part 


- that the 


`at page 1732 with 
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with -any assets of the Company, until 
he had been notified by the Income- 
tax Officer under sub-sec. (2); and -on 
being so notified, he is to “set aside” 
the amount equal to what hes been 
notified; and until he thus sets aside, 
‘heisnot to part with any of the assets 
of the company. The Gujarat High 
Court pointed out . that the rrovision 
for setting aside did not require the 
Liquidator to give priority to the 
Income-tax liability different from the 
order of priority indicated by S, 530 
(1), (a) of the Companies Act; and 
provisions of S, 178 (6) did 
not interfere .with S. 530 (1) (a), It 
was pointed out that S, 17 of the Cen- 
tral Sales Tax Act 1956 was in terms 
similar to, if not identical with; Sec- 
tion 178 of the Income-tax Act, and 
that ‘with ‘respect ‘to: the same, the 
same principle had to be followed. In 
the result, it was held that all sales- 
tax due in respect of which assessment 
-orders were made withiw a period of 
twelve months from the relevant date, 
would have priority; but those beyond 
the said date would not qualify for 
any priority and it would not be open 
to the Liquidator to pay up the liabi- 
lities under the -demand unless the 
claims are scrutinised and ascertained 
and the dues paid under orders of the 
Liquidation ` Court. The Liquidation 
Court had to decide how “far ` the 
amounts of tax liability due by the 
Department should be accepted as a 
lawful liability. It. was held that the 
sales tax authorities were not entitled 
to recover the’ amount of -sales-tax or 
penalties. This, in substance, is the 
principle of the ruling of the Gujarat 
High Court. It emphasised the mean- 
ing of the expression “due ard pay- 


'able” as explained: in judicial decisions. 


We have noticed the sense in which 
‘these words were explained. The de- 
cision noticed the passage in Sampath 
Tyengar’s Income-tax, Sixth Edition, 
respect to S. 178 
(6) of the Income-tax Act. The learn- 
ed Author observed that under the 
provisions of the Act, a tax is payable 
only after notice of payment being 
-served on the Assessee under S. 156, 
and therefore the priority under the 
Companies Act is restricted only to 


cases where the notice has been served 
under S. 156 within the period of one 
year immediately preceding the rele- 
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vant date under S. 530 (8) of the Com- 
panies Act. Thus, in the view of the 
Author though an order of assessment 
might have been -made before the 
commencement of the winding up, still 
no priority would attach unless the 
notice of payment under S. 156 had 
been served on the Assessee, The 
learned Author noted that the sectien 
secured for revenue, priority of pay- 
ment over all unsecured creditors, r 
taxes payable in respect of periods up 
to the date of commencement of liqui- 
dation or date of appointment of Rə- 
ceiver. In regard to S, 178 (6), tne 
learned author observes that the Sec- 
tion .secures to the Revenue, priority 
of payment -over all unsecured cre- 
ditors, of taxes - payable in respect of 
all periods up to .the date of com- 
mencement of liquidation or the dete 
of appointment of Receiver. In respect 
of taxes due for the years subsequent 
to the commencement of liquidation or 
the appointment of a Receiver, zc- 
cording to the learned author, there 
was no provision made in the Incore- 
tax Act or the Companies..Act. After 
noticing the above view of Shri Sam- 
path Iyengar, the learned Judges of 
the Gujarat High Court disagreed wth 
the Author’s interpretation of S, 178 
(6) of the Act. The learned Judges 
were of the view that S, 178 did mot 
sanction any priority of payments 
which is provided in the Companies 
Act, and all that S. 178 requires is 
the giving of information by the 
Liquidator about his 
the Income-tax Officer and an. intima- 
tion by the Income-tax Officer within 
three months of the date of intimation, 
about the approximate amount needed 
to cover the tax liability. The learned 
Judges were of the view that there is 
nothing in S. 178 which provides for 
a rule of priority for the said <ax 
liability, and therefore, the non eb- 
stante clause in S. 178 (6) did not in- 
terfere with S. 530 

panies Act. `. 


4. We have referred to. the Gujazat 
decision at some length as it has eza- 
mined in detail the relevant decisions 
and the relevant aspects arising [or 
consideration, -` Practically ` the same 
view has been expressed by the My- 
sore High Court in Income-tax Offizer 
v. Official Liquidator, 
Court ((1867) 63 ITR 810), by the Cal- 
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appointment to` 


(1) (a) of the Com- 


Mysore H.gh’ 
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cutta High Court in Official Liquida- 
tor, High Court, Calcutta v. .Commr. 
of. Income-tax (80 ITR 108): (AIR 1970 
Cal 349) and by the Rajasthan High 
Court in Commr, of Income-tax - v. 
Official Liquidator, | Golcha-. Properties 
Ltd. (95 ITR 488): (1974 Tax LR 55) 
With ‘respect, these decisions fail to 
take note of the object and purpose 
with which S, 178 of the Income-tax 
Act was put- into the statute book; 
and the significance and the implica- 
tions of “setting. aside” of an ‘approxi- 
mate amount needed to meet the tax 
liability of the company, These have 
been noticed in the Kerala and ` the 
Andhra decisions to which we shall 
refer,- Before we do so, we may 
briefly: indicate that the effect of Sec- 
tion 178 (3) (b) is that the amount 
“set aside” by the Liquidator is mark- 
ed off us outside the area ofthe wind- 
ing up proceedings and the jurisdiction 
of the winding up court. This is the 
view taken by the Kerala High Court 
and we are in’ agreement with it; espe- 
cially because, ‘the legislative history to 
which we` shall refer, clearly brings to 
light the scope and the purpose of 
Section 178 of the Act. We refer in 
the first ‘place to the’ Report of the 
Company Law Reform: This is referred 
to by the Andhra High Court in its 
decision which we ' shall notice pre- 
sently, The Report is seen extracted 
at page 770 of Ramaiya’s Guide to the 
Companies, Act Seventh Edition. We 
extract the relevant passage: — 


“Section 230 of the Act, of 1913 deals 
with the important subject of prefer- 
ential payment, The principle underly- 
ing this section is that the debts and 
liabilities enumerated in it should be 
treated as preferential debts as com- 
pared with ordinary unsecured debts. 
The rights of secured creditors other 
than debenture-holders secured by a 
floating charge are not affected in 
any way. They remain outside the 
scope of the winding up proceedings 
and their security remains unaffected 
by the provisions of this Section. We 
have set out in the Annexure to our 
Report .the details.of our recommenda- 
tions, which broadly follow the pro- 
visions of the English Companies Act. 
Briefly, the more important of these 


“recommendations are as. follows: 


(i) the position of clerks, servants 
and labourers, who are workmen (vide 
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sub-clauses (b) and (c) of sub-see. (1) 
of S, 230) are brought in line; 


(ii) the maximum amount of wages 
or salaries in respect of which prefer- 
ential claim should be admissible is 
increased from three to four months’ 
emoluments, subject to a maximum of 
Rs, 1,000, We recommend that holiday 
wages should be included within the 
definition of wages or salary, subject 
to this maximum; . 


(iii) expenses of any investigation 
carried out under any of the provi- 
sions of the Act, should rank for the 
preferential payment, 


In this connection we should like ‘to 
refer to a memorandum that we re- 
ceived from the Central Board of Re- 
venue, on the question of a priority to 
be given to Crown demands generally 
and, in particular, to arrears of in- 
come-iax, super. tax and corporation 
tax. It was suggested that there should 
be no time limit for the preferential 
payment of these Crown debts and 
that S. 230 of the Indian Companies 
Act should be amended accordingly. 
` The practical difficulty of giving effect 
to this suggestion is that it would 
place a great majorty of the unsecur- 


ed creditors of the company at the 
mercy of the income-tax authorities, 
inasmuch as, whatever may be the 


nature of the security on which they 
may have lent money to a company at 


the time of the loan, the unforesee- 
able demands of the income-tax 
authorities on the company without 


any time limit would rank over the 
claims of such creditors: In these 
circumstances, if may be extremely 


difficult for the company to raise: capi- 
tal for its working. In this connection, 
we would draw attention to the pro- 
visions of clause (a) of sub-section (1) 
of Section 319 of the English Com- 
panies Act, 1948 under which arrears 
of land tax, income-tax, profits tax, 
excess profit- tax-or other assessed 
taxes rank in priority over other debts 
of a company only if they have been 
assessed on the company up to aparti- 
cular date, namely, 5th April or prior 
to the ‘appointment of the liquidator 
or resolution for the winding up of 
the company and. do not exceed in 
amount ‘the whole of one year’s as- 


sessment, Tt will be noticed that ` by - 


comparison the provision of clause (a) 
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of sub-section (1) of Section 23 of the 
Indian. Companies Act, is much wider 
and gives much more latitude to the 
income-tax authorities for under these 
provisions, arrears of tax would rank 
in priority if they have beccme due 
and payable within twelve months 
next before the date on which they 
are payable irrespective of whether 
such taxes have been assessed on the 
company or not, We are aware of the 
large arrears of income and other taxes 
which are due’ by many companies, 
which ‘are in liquidation, but we would 
venture to think that the remedy for 
this unsatisfactory situation is not the 
conferment of preferential rights with- 
out’ limit to the income-tax authorities 
under S, 230 of the Indian Companies 
Act, but the energetic completion of 
assessment proceedings and vigorous 
measures for the collection of the 
assessed taxes.” 


It is after the said Report that we get 
the provisions in S. 530 (1) (a) of the 
Companies Act, 1956. The Committee’s 
recommendation was not completely 
‘accepted by the legislature. Next, we 
have the Report of the Direc: Taxes 
Administration Enquiry Committee, 
seen extracted in Srinivasan’s Book on 
Income-tax Law Vol, II at p. 345, Sec- 
tion 178 was based’ on’ the recommen- 
dation of the Direct Taxes Admwi- 
stration Enquiry Committee which, in 
paragraph, 5.64 of its Report stated as 
follows : 


“Generally; he: Tacome-tax Auko: 
rities are hardly aware of the winding 
up proceedings and by the time they 
gain the information and complete the 
assessment, the assets of the company 
might- have been distributed with the 
result that taxes become irrecoverable. 
It was pointed out that in certain in- 
stances the assets of a company - have 
been hastily distributed and the name 
of the company got struck off from 
the register by the Registrar of Com- 
panies. To get such a company restor- - 
ed to the register requires costly and 
prolonged litigation. Under such cir 
‘cumstances, placing specific obligations 


on the liquidator to intimate the fact. 


of his appointment - and also insisting 


‘on his securing. a ‘tax cleararice certi« 


ficate before the assets of a company ` 
are distributed or compelling him to 


-set apart assets of the value equal to- 


the tax that may be due or- may be 
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come due as may be intimated by the 
Income- tax Officer, appear to be 
necessary.” 


The historical evolution ot this branch 
of the law thus shows S. 230 of the 
Indian Companies Act 1913, and the 
decision of the Federal Court in Shi- 
romani Sugar. Mills case (AIR 1946 
FC 16) to the effect that the State is 
not entitled to priority in respect of 
tax dues, Then we have the Company 
-Law Committee Report and S. 530 (1) 
(a) of the Companies Act 1956, Next, 


we get the recommendation of the 
Direct Taxes Addministration Enquiry 
Committee, followed by the substitu- 


tion of the present sub-sections (3) and 
(4) of Sec. 178 of the Income Tax Act 
in the place of the former ones. We 
‘take note also of the view of Kanga 
- (p. 1086 of Vol. 1) that the provisions 
of the Act do not confer any priority 
on the Income-tax Department, : 


5. We may now ` conveniently rafer 
to the decision of Raman Nayar J. 
(then Ag. C. J.) of this Court in Tn- 
come-tax ‘Officer v. Indian Traders 
‘Bank Ltd, (1968 Ker LT 595), Obser- 
ved the learned Judge, 


“One wishes that S, 178 of the In- 
come-tax Act, 1961 were more expli- 
‘cit, but, as I read that provision, I do 
not think that it affects the sch2me 
of priority in S. 530 of the Companies 
Act although its effect no doubt is 
that the amount set aside under cub~ 
sec. (3) thereof has first to be applied 
to the satisfaction of the tax liab_lity 
andin that sense the tax liability gets 
priority over the other debts of the 
company in the same way as a secur- 
ed .creditor.- who stands outside the 
winding up,. or. whose security is re~ 
deemed under sub-sec, (4) of S. 47 of 
the Provincial Insolvency Act -ead 
with S. 529 of the Companies Act, 
gets priority to the extent of the value 
of his security, But, although sub~' 
sec, (3) of S, 178 of the Income-tax 
Act, which speaks of the liquidator mak- 
ing “payment to secured creditors 
whose debts are entitled under law to 
‘priority of payment over debts due to 
Government”. — the only payment I 
can think of by the liquidator tc a 
secured creditor who has not relinqui- 
shed his a is .a payment. under 
sub-see, (4). of S. 47 of the Provincial 
‘Insolvency Act, or to a creditor who, 
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although he has not relinquished his 
security, has agreed to the liquidator 
selling the | property free of his in- 
cumbrance on - condition of his being 
given the same charge over the sale 
proceeds —— seems to regard these’ as 
cases of priority, they are really not 
so much cases of priority as of the 
particular asset not being available for 


distribution among the creditors in 
the winding up. They stand on the 
same footing as, for example, trust 


funds. What is really available ‘for 
distribution are the assets which come 
intothe hands of the Liquidator minus 
the trust monies, or the incumbrance 
of a secured creditor, or, 
falling under S. 178 of the Income-tax 
Act, the amount set aside or earmark- 
ed for the payment of the tax, For, 
reading sub-secs, (2), (3) and (4) of 
that section together there can be no 
doubt that what the section does is 
to create a first charge on the amount 
set aside by sub-sec. (3) thereof for 
payment of the tax that might be ad- 
mitted to proof.” 


We see a blending of two stands of 
reasoning in the passage quoted above: 
(1) that the amount “set aside” is out~ 
side the scheme of winding up and (2) 
that the Income-tax Department is put 
practically in the same position as a 
secured creditor, and gets, so to say, 
a first charge on the amount due, Re- 
garding the non obstante clause, the 
learned Judge observed: 


“And, if this brings the section into 
conflict with S. 530 of the Companies 
Act, the section must prevail by rea- 
son of sub-sec. (6) thereof; the ques- 
tion why income-tax alone of all Gov- 
ernment dues should ride this high 
horse is not for me to answer. But, 
forthe purposes of S. 530 of the Com- 
panies Act, the tax liability is an or- 
dinary and not a preferential. claim 
and it is only out of the amount set 
aside under . sub-sec, (3) of S, 178 of 


-the Income-tax Act, that the Revenue 


can claim payment of its debt to the 
exclusion of other creditors.” 


‘The decision was carried “up -in appeal 


and confirmed by. a Division Bench of 
this Court. in A. S. No. 225 of 1968. 
The. learned Judges after noticing Sec- 


‘tions 178 and 530 of the Companies Act 


observed. that . the 
any . 


latter Section did 
preferential claim 


in a case. 
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for income-tax dues . over the other 
debts mentioned in S. 530, Referring 
tothe arguments of the Official Liqui- 
‘dator about the absence of any provi- 
sionin S,:178 of the Act directing that 
the amount ‘set aside’ must be paid to 
the Inzome-tax Officer, and that there- 
forethe amount so set aside must also 
be aveilable for distribution in accord- 
ance with the Scheme of the > Com- 
panies Act, the Division Bench refer- 
red: 


n. We no doubt see that these 
are weighty arguments and it is these 
aspects arising from the wording of 
the section that has made the section 
rather ambiguous -and made its inter- 
pretation difficult, As against these 
provisions,’ however, we cannot ignore 
the provision in sub-sec. (2). of S, 178 
that the amount to be notified is not 
only the amount for which preference 
is given under S. 530 of the Companies 
Act, 1956 but the entirety of the in- 
come-tax dues of the company includ- 
ing that which may thereafter become 
payable. When we read .this provision 
with the provision in sub-sec. (4) of S. 178 
of the Act which makes a Liquida- 
tor personally liable for the payment of 
the’ tax which the company would be 
liable to pay if the -Liquidator failed 
to give notice -in accordance with sub- 
sec, (1). of Sec, 178, it. appears to u% 
that the provision in Sec, 178 (3) im- 
ports much more than that was. con- 
tended by Counsel for the appellant. 
This ‘is the view that has. been taken 
in the judgment under ` appeal which, 
if we may say with ‘great ‘respect, 
deals with all ` aspects in a few sen- 
tences. We respectfully agree with the 
view taken by the learned Judge. 


5. The dichionaty meaning of the 
words “set aside” in its legal aspect is 
the same as that of the words “set 
apart.” These words mean “keeping 
separate for a special purpose.” It is 
difficult therefore to give any other 
meaning to the words “set aside” un- 
der S, 178 (3) than that the amount 
. set aside is for „the object of meeting 
the income-tax ` dues: It 
follows that it is not available’ for any 
other vurposes. If it is utilised ‘for 
being distributed in accordance with 


the provisions of the Companies Act, 


the whole of it will not be available 
for the payment of income-tax. Th 


‘ing up by the 


“necessarily — 


ALR, 


will be against the provisions cf Sec- 
tion 178 (3). We agree with the learn- 
ed Judge that the question is not real- 
ly one of priority but a question as 
to whether this amount is. available 
for distribution under the scheme of 
the Companies Act, 1956, If the matter 
is one of priority, of course the non 
obstante clause in Section 178 (6) of 
the Act will be attracted, But we 
prefer to rest the decision on the 
ground that the amount set-aside un- 
der S, 178 of the Act will not be avail- 
able for distribution in accordance 


‘with the provisions of the Companies 


Act, 1956.” 


6. We wish to emphasise the mean- 
ing of the expression “set aside,” 
which has been: noticed in the Andhra 
decision in Income-tax Officer, B-Ward, 
Company Circle, Hyderabad v. Official 
Liquidator, .(101 ITR 470): (1974 Tax 
LR 2365). According to the Corpus 
Juris Secundum, Vol, 80, p. 1 “to set 
aside” or “to set apart’ means no 
more than “to designate’ and means 
“to separate to a particular use”, In 
common terminology “set aside” or 
“set apart” has been held to. be syno- 
nymous with “appropriate.” According 
to Corpus Juris Secundum Vol, 6, 
pafe 121 ‘set aside ‘means to set apart 
or apply to a particular purpose’, The 
shades of meaning thus attached to 
the expression ‘set aside’ convey thej- 
idea of an appropriation or an alloca- 
tion of the income-tax dues; with the 
result, that it stands outside the wind- 
Company court — an 
idea suggested in the judgment of Ag. 
Chief Justice Raman Nayar confirm- 
ed by the Division Bench. The Andhra 
decision has referred to the company 
Law Committee . Report. which seems 
to have. been responsible for. S. £30 (1) | 
(a) of the Companies Act; but ‘did not 
referto the Report of the Direct Taxes 
Administration Enquiry Committee, to 
which ` we | have referred earlier. 


‘7, We ‘may contrast the difference 
in phraseology between S. 530 (1) (a) 
of the Companies: Act and Section “178 
(2) read with sub-sec. (3) (b) of the 
Income-tax Act. Under the ear- 
lier section, the priority extends 
to all taxes “due and payable” within 
twelve months before ‘the relevant 
date, which means only taxes which 
have crystallised’ into a‘ liability - as 
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Jagainst the Assessee, But under S., 178 
(4) the amount to be notified by the 
Income-tax Officer covers any tax 
“which is then, or is likely thereafter, 
to become, payable by the Company.” 
The range of liability is- ‘much w.der 
in S. 178 (2). : 


8. Counsel for the Official Liquda- 
tor complained that after having “set 
aside” the amount, as required by Sec- 
tion 178 (2), there is no provision for 
the balance left in the hands of the 
Official Liquidator, after making a 
final adjustment of the tax liability. to 
be dealt with by the Company Court. 
We do not think that this position en- 
visaged by Counsel is 
tion -555 of the Companies Act seems 
to us to be wide enough to deal with 
the situation, Read in the light of 3ec- 
tion 511, we see no difficulty in the 
matter, 


9. Counsel fer the Liquidator reised 
an objection to the ~ claim for interest 
‘based on Rule 179 of the Company 
Court Rules 1959. We see no substance 
in the objection. S. 220 of the Income- 
ax Act clearly provides for interest 
in specified contingencies; and the 
“setting aside” directed by S. 173 of 
the Act would include a claim for the 
same, 

10. In the result we see no Warant 
to grant the prayers made by the 
Liquidator in his Report. We rejec: the 
prayers made in the Report, There 
will be no order as to costs, 


Orders accordingly. 
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porary civil servant — Termination of 
services under R. 5 (1) — Order not 
indicating any reason for termination 
— Validity of — Whether the. bad 
performance and bad past conduct was 
the foundation of termination order — 
Determination of — Art. 311 (2), whe- 
ther attracted — Decision of single 
Judge in O. P. No, 5434 of 1974 (Ker) 
Reversed, 


An order of termination of the ser- 
vices of a temporary civil servant 
without showing reason for such ter- 
mination would not for that reason, 
be bad. If the ordér terminating ‘the 
services of a civil servant is under the’ 
rules of employment, without any- 
thing more, such termination will not 
attract Article 311 of the Constitution. 
If the order of termination is as a 
punishment for misconduct such an 
order would be bad even in the case 
ofa temporary civil servant. The mere 
fact that an enquiry into allegations of 
misconduct had . preceded the order of 
termination need not by itself mean 
that the termination is by way of 
punishment. If the motive for the ter- 
mination is the allegation of miscon- 
duct that will not vitiate the order of 
termination provided: the foundation of 
the order is not such misconduct. What 
is decisive is really whether it can be 
found in any given case that the order 
is by way of punishment. (Para 3) 


In a case where a person has no 
right to a civil post as in the case of 
a temporary civil servant if the ser- 
vice rule is invoked to terminate the 
services prima facie the termination 
is not a punishment, But the Govern- 
ment may choose to punish a tempo- 
rary civil servant for his misconduct, 
negligence, inefficiency or other dis- 
qualification and if they choose to ter- 
minate his services for that reason 
then the procedure. under. Art, 311 
applies to such a case. That is how 
the question whether action by way 
of termination is founded on charges 
of misconduct, inefficiency or neglig- 
ence becomes. relevant. If the miscon- 
duct, inefficiency or other similar rea- 
sons be the foundation for the dis- 
charge that is a case which would 
attract Art, 311. ATR 1958 SC 36; AIR 
1968 SC 1089; AIR 1974 SC 2192 and 
AIR 1976 SC 2547 Fol. (Paras 6,.7, 8) 

Whether the bad- performance and 
the bad past. conduct of the civil ser- 
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vant whose services were dispensed 
with was the foundation for the order 
of termination or was only a motive 
is a matter essentially for pleadings. It 
is not possible to say that in every 
case where the authority terminating 


the services of a temporary civil ser-’ 


vant notices the past bad conduct of a 
person it must be assumed that it is 
the foundation for the order of ter- 
mination, Whether it is so would be 
a matter for pleading and proof, 
(Para 8) 


instant case the petitioner, a 
postman, whose services were dispen- 
sed with under R. 5 (1) of the Central 
Civil Services (Temporary Service) 
Rules (1965) does not aver in the peti- 
tion that the order or termination of 
services is founded on charges of mis- 
conduct or- inefficiency and as such it 


In the 


is bad. On the material before the 
Court it cannot be said that the au- - 
thority who passed the termination 


order intended to inflict a punishment 
upon the petitioner for his past mis- 
conduct or inefficiency, Decision of 
single Judge in O. P. No, 5434 of 1974 
(Ker), Reversed, (Para 8) 

Anno, AIR.Comm. Const. of- India 
(2nd Edn.), Art, 311, N. 13 (D) and (K) 


Cases Referred: Chronological Paras 


AIR 1976 SC 2547: 1976 Lab IC 
1647 7 
AIR 1974 SC 2192: 1974 Lab IC 
1380 . 7 
AIR 1968 SC 1089: 1968 Lab IC 
1286 6 
AIR 1658 SC 36 ee 6 


T. R. Govinda Warrier and K. Pra- 
bhakaran, for Appellants; P, Ramanu- 
jam, for Respondent. 

SUBRAMONIAN POTI J.:— This is 
an appeal against the decision of 
Chandrasekhara Menon J. quashing the 
order of termination of the services of 


the respondent and directing rein- 
statement with effect from 8-2-1968 
with all consequential benefits. Res- 


pondent who was the petitioner in the 
Original Petition under Art. 226 of the 
Constitution was a postman in the Posts 
and Telegraphs Department, He was a 
temporary civil servant. He was gov- 
erned by the Central Civil Services 
(Temporary Service) Rules, 1965. His 
services were terminated under R.5 (1) 
of the said rules by Ext. P-4 order. 
Representation against Ext. P-4 order 
was rejected by the Chairman, Posts 


ALR. - 


and Telegraphs. Board, New Delhi, the 
3rd appellant in the appeal. Ex:. P-10 
is the communication concerning such 
rejection. Ext, P-4 order as confirmed 
by Ext, P-10 was challenged in the 
Original - Petition and that- challenge 
succeeded before the learned single 
Judge. 


2. The learned Judge has found 
that in the circumstances in which the 
orderof termination was passed a case 
of punishment can be clearly spelt out 
andon the basis of the tests laid down 
by the Supreme Court the order. Ext. 
P-4 has to be taken as an order of 
punishment. Since the requirements of 
Art. 311 (2) had not been complied 
with the order was held to be void. 
This view taken by the learned single 
Judge is challenged in this appeal. 


3. It may be taken as well settled 
by a series of decisions by the Sup- 
reme Court that an order of ter- 
mination of the services of a tempo- 
rary civil servant without. showing 
reason for such termination would not, 
for ‘that reason, be bad. If the order 
terminating the services of a civil ser- 
vantis under the rules of employment, 
without anything more, such termina- 
tion will not attract Art, 311. of the 
Constitution. If the order of termina- 
tion is as a punishment for misconduct 
such an order would be bad even in 
the case of a temporary civil servant. 
The mere fact that an enquiry into 
allegations of misconduct had preced- 
ed the order of termination need not 
by itself mean that the termination is 
by way of punishment. If the motive 
for the termination is the allegation of 
misconduct that will not vitiate the 
order of termination provided the foun- 
dation of the order is not such mis- 
conduct. What is decisive is really 
whether it can be found in any given 
case that the order is by way of| 
punishment. 


4. The order Ext. P-4 which was 
challenged before the learned single 
Judge does not indicate any reason 
for such termination. But in the coun- 
ter-affidavit filed on behalf of the ap- 
pellants the background of such ter- 
mination was indicated, In the coun- 
ter-affidavit, in answer to the allega- 
tions in the Original Petition, it was 
stated thus: 
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` “This is a case of 
service of a temporary employee for 
continued bad. performance and had 
conduct. He was severely warned four 
times but there was no improvement. 
Hence, his service had to be terminat- 
ed, He had been made aware of his 
bad -work and conduct and- was given 
an opportunity to improve. But since 
his work and conduct continued to be 
the same his 
minated. The termination of services 
cannot mean reversion to a lower 
cadre, It means absolute severance of 
all connections with the “Department.” 

5. It was contended before the 
learned single Judge that the above 
averments in the  counter-affidavit 
were indicative that 
been inflicted on the petitioner in the 
guise of retrenchment simpliciter. Re- 
liance was placed on certain decisions 
of the Supreme Court on this aspect 
of the case. The learned single Judge 
noticed the distinction between motive 
for termination. and foundation for the 
order of termination and proceeded to 
state— 

“What is stated in the 


termination of 


instant case 


in the counter-affidavit is that the 
case of termination of the petitioner 
was for continued bad performance 


and bad conduct and his termination 
cannot mean reversion to a lower 
cadre; it means an absolute severance 
of all connections with the depart- 
ment, It clearly spells out a case of 
punishment.” 

It may appear from the consideration 
of the question by the learned single 
Judge that it is proper to assume that 
in every case where it is averred that 
itis due to continued bad performance 
and bad conduct of a temporary civil 
servant that his services are terminat- 
ed, it should be taken to be a case of 
imposition of a punishment. It is the 
correctness of this view that is chal- 
Jenged before us, 


6. In P. L. Dhingra v. Union of 
India, AIR 1958. SC 36 Das C.J, 
speaking for the majority observed 
thus (at p. 49):— . 

‘In short, if the termination of ser- 
vice is founded on the right flowing 
from contract or the service rules then 
prima facie, the termination is not a 
punishment and carries with it no evil 
consequences and so Art. 311 is not 
„attracted, But even if the Government 
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services had to be ter- | 


‘a temporary civil servant if the 


punishment has” 


- case, the motive 
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has, by contract or under the rules, 
the right to terminate the employment 
without going through the procedure. 
prescribed for inflicting the - punish- 
ment of dismissal or removal or re- 
duction in rank, the Government may, 
nevertheless, choose to punish the ser- 
vant and if the termination of ser- 
vice is sought to be founded on mis- 


conduct, negligence, inefficiency or 
other disqualification, then itis a 
punishment and the requirements of 


Art. 311 must be complied with.” 
Thus in a case where a person has no 
right to a civil post as in the case of 
ser- 
vice rule is invoked to terminate the 
services prima facie the termination 
is not a punishment, But the Govern- 
ment may choose to punish a temporary 
civil servant for his misconduct, neglig- 
ence, inefficiency or other disqualifica~ 
tion and if they choose to terminate his 
services for that. reason then the pro- 
cedure under Art, 311 of the Constitu- 
tion applies to such a case, That is 
how the question whether action by 
way of termination is founded on 
charges of misconduct, inefficiency or 
negligence becomes relevant, In State 
of Punjab v. Sukh Raj, AIR 1968 SC 
1089, Mitter J., speaking on behalf of 
the Court, after reviewing the deci- 
sions on the question ‘summarised the 
position thus (at p. 1094) :— 

“On a conspectus of these cases, the 
following propositions are clear :— 

1, The services of a temporary ser- 
vant or a probationer can be termina- 
ted under the rules of his employment 
and such. termination without anything 
more would not attract the operation 
of Art. 311 of the Constitution, 


2. The circumstances preceding or 
attendant on the order of termination 
ofservice have to be examined in each 
behind it being im- 
material. no Oe 

3. If the order visits the public ser- 
vant with any evil consequences or 
casts an aspersion against his charac- 
ter or, integrity, it must be considered 
to be one by way of punishment, no 
matter whether he was a mere proba- 
tioner or a temporary servant. 

4. An order of termination of ser- 
vice in unexceptionable form preceded 
by an enquiry launched by the sup- 
erior authorities only to ascertain 
whether the public servant should be 
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` retained in service, does not attract 
-the operation of Art, 311 of the Con- 


K stitution, 


5. If there be a full-scale depart~ 

mental enquiry envisaged by Art. 311 
ie. an Enquiry Officer is appointed, 
a  charge-sheet submitted, explanation 
called for and considered, any order 
of termination of service made there- 
after will attract the operation of the 
said Article.” 
: 7. Evidently it is clause 4 of this 
‘}paragraph which applies to the case 
before us, Merely because there has 
been an enquiry and even the forming 
of an opinion as to ‘whether a civil 
servant should be retained in service 
or not, the order of termination is not 
vitiated, A Bench of 7 Judges in Sam- 
sher Singh v. State of Punjab, AIR 
1974 SC 2192 reviewed the earlier 
decisions of the Court and observed 
thus (at p. 2205):— 

“No abstract proposition can be laid 
down that where the services of a 
probationer are terminated without 
saying anything more in the order of 
termination than that the services are 
terminated it can never amount to a 
punishment in the 
stances of the case. If a probationer is 


discharged on the ground of miscon~ - 


duct, or inefficiency or for similar 
reason. without a proper enquiry and 
- without his getting a reasonable op- 
portunity of showing cause against his 
discharge it may in a given case 
amount to removal from service with- 
in the meaning of Art, 311 (2) of the 
Constitution.” 

If the misconduct, inefficiency or other 
similer.reasons be the foundation for 
the discharge that is a case which 
would attract Art, 311 of the Consti- 
tutior. The Supreme Court has, in a 
subsequent decision in State of U. P. 
v. Ram Chandra, AIR 1976 SC 2547, 
affirmed the view expressed in - the 
earlier decision. 


8. In the above view the only 
question here is whether the bad per- 
formence and the bad past conduct of 
the Postman whose services were dis- 
pensed with in the case by Ext, P-4 
was the foundation for the order of 
termination or was only a motive. This 
is a matter essentially for pleadings. 
e have gone through the pleadings in 
this case. The petitioner does not aver 
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is founded on charges of miscondtict 
or inefficiency and as such it is bad. 
It is not possible to say that in every 
case where the authority terminating 
the services of a temporary civil ser- 
vant notices the past bad conduct of 
a person it must be assumed that it 
is the foundation for the order of ter- 
mination. Whether it is so would be a 
matter for pleading and proof. On the 
material before us it is not possible to 
say that the authority who passed 
Ext, P-4 order intended to inflict. a 
punishment upon the respondent for 
his past misconduct or inefficiency. 
On the materials before the learned 
single Judge the could not heve said 
that the order of termination was bad 


-for that reason, 


9. At the hearing -counsel for the 
appellants wanted us to peruse the 
file relating to the termination of the 
services of the petitioner to show that 
the appellants never wanted to take 
any action against the respondent for 
termination as a matter of punishment. 
Reference to past misconduct in the 
‘counter-afifidavit was only to furnish 
the background for the action, taken . 
against -the respondent, - We are satis- 
fied that this is so. 


In these circumstances we see no 
justification to quash Ext, P-4 order 
which is seen to be one of termination 
of services in accordance with the re- 
levant service rules, Hence we set 
aside the Judgment of the learned 
single Judge, allow the Appeal and 
dismiss the Original Petition. In the 
circumstances of the case we direct 
the parties to suffer costs in this Ap- 
peal and also in the Original Petition, 

Appeal allowed, 
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register maintained in church with respect to 
payments -of streedhanam to sisters of deceas- 
ed — Document of ancient nature — Abserce 
of evidence to rebut presumption about genai- 
Meness of entries — Document produced frem 
proper custody — No motive for making false 
or imaginary entries alleged or proved — Ens 
tries in marriage register must be presumed 
to be genuine. (Para 5) 

Anno: AIR Manual (3rd Edn.), S. 90, N. 19 
and S. 114, N. 118. 


(B) Cochin Christian Act (6 of 1097 M. L.), © 


Ss. 31, 22 — Scope and applicability of S. 31 
— Effect of S. 22 — Constraction of statu- 
tory fiction — (interpretation of Statutes — 
Fiction). 

The purpose of fiction created in Section 31 
is that it was intended to effectuate inheri- 
tance on the assumption that on the death of 
the intestate all the properties got vested in 
his predeceased father, who for that purpCse, 
- fs resurrected, only to die immediately intestzte. 

Importing the idea of the legal fiction be ng 
confined to the determination of the lezal 
heirs without the estate getting vested in the 
father of the intestate would not serve the 
purpose for which the legislature appears to 
have created the legal fiction. Section 20 of 
. the Act which Jays down that the rules of 
succession stated in Ss. 31 to 34 are subject 
to the provisions of Ss. 26 to 29, does aot 
give any indication that the rule of exclus_on 
provided in S., 22 is not applicable to cases of 
succession governed by S. 31.. Hence it coald 
not be said that the object of the legal fict.on 
invented in S. 31 is only for the purpose of 
determining the lineal descendants of the al- 
ready deceased father of a persOn who died 
intestate without getting the estate vested in 
him for the purpose of effectuating success.on 

in terms of S. 31. (Para 14) 

The legal fiction should not be stretched so 
as to defeat the very purpose sought to be 
achieved by the creation of the fiction. ATR 

1953 SC 333; ATR 1958 Pat 589; 1963 Kep 

LT 920 CFB) and 1952 AC 109, Rel. on. 

(Paras 11, 13) 

When ail the three sisters of a person R) 
who died intestate, were married and vere 
paid streedhanam during the lifetime of their 
father A who predeceased R, it must be held 
that the person claiming through the sisters 
of R were not entitled to claim shares in the 


properties left behind by R. (Para 14) 
Cases Referred: Chronological Paras 
1965 Ker LT 659 7 
1963 Ker LT 920 (FB) 12 
AIR 1958 Pat 589 u 
AIR 1953 SC 333 11 


1952 AC 109: (1951) 2 All ER 587, East End 
Dwellings Co. Ltd. v. Finsbury Borough 
Council E 13 
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(1884) 67 California 547:56 American Rep 
726, Hibberd v. Smith {1 


(1814) 8 Cranch (US) 398: 3 L Ed 602, = 
States v. 1960, Bags of Coffee 
(1760) 2 Burr 950:97 ER 647, Thonson A 


Smith 11 
2 NH 324, New Hamshire Straford Bank v. 
Cornell 11 


T. M. Mahalinga Eyer and S. K. Brahma- 
nandan, for Appellant; C. K. Sivasankara 
Panicker (for Nos. 2, 12, 14 to 16) and D. 
Narayanan Potti (for No. 11), for Respond- 
ents. 


K. BHASKARAN, 3J.:— The reference 
order passed by the learned single Judge, be- 
fore whom the second appeal came up for 
hearing in the first instance, reads as follows : 

“The principal question involved in the ap- 

peal concerns the interpretation of S. 31 and 
some other connected provisions of the Cochin 
Christian Succession Act. The question is 
very important and of wide application and 
I think that it is best it is considered by a` 
Bench. I am therefore referring the appeal 
for a decision by a Division Bench” 
The matter is now before us as the Division 
Bench in its tutn has referred it to a Full 
Bench, “in view of the importance of the ques- 
tion raised.” 

2. The first defendant in the suit O. S. 
No. 164 of 1966 on the file of the Munsiff’s 
Court, frinjalakuda, is the appellant in the se- 
cond appeal. The suit was one instituted by the 
ist respondent herein, as plaintiff, for parti- 
tion of the immovable properties described in 
the A and B schs, and the movable properties 
described in the C. sch. to the plaint, left be- 
hind by one Rappai who was the maternal 
uncle of the plaintiff, and the paternal uncle 
of the first defendant. The geneology given 
in para. 4 of the judgment of the first appel- 
late court will be helpful to understand the 
relationship between the contesting ‘parties. 
The said Rappai, who died intestate on 19-8- 
1961 without leaving behind a widow or any 
issue to inherit his estate, was the son of one 
Antony who had five children, two sons 
(Rappai and Kuriappan) and three daughters 
(Mariam, Thressia and Annam). It is the ad- 
mitted fact that Rappai’s parents, brother and 
sisters had all predeceased him. The plain- 
tiff in the suit is the son of the said Mariam, 
and the 9th defendant her daughter. 


The 1st defendant is the only daughter of 
Kuriappan, the brother of Rappai. The plain- 
tiff and defendants 2 to 9 are the legal heirs 
of the said deceased Mariam, Thressia and 
Annam. The 10th defendant is the Receiver 
appointed in other proceedings between the 
parties, and the {ith defendant is an assignee 
in whose favour defendants 2 to 7 have trans- 
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_ ferred their purported shares in the plaint 


` schedule properties. The plaint proceeded on` 


the. footing that on the death of the said 
Rappai, his estate had devolved on the plain- 
tiff and defendants 1 to 9. It was also the 
case of the plaintiff that he was a panguva- 
tam tenant under Rappai in respect of 
Items 4, 6, 7 and a portion of Item 5 in the 
A schedule. The defence of the Ist defendant 
was that. the said Mariam, Thressia and 
Annam, through whom the plaintiff and de- 
fendants 2 to 7 traced their right to the plaint 
‘schedule properties, were not entitled to claim 
any share whatsoever in those properties in- 
asmuch as they were all given in marriage and 
were paid streedhanam during the lifetime of 
their father Antony. 


The panguvaram tenancy right claimed by 
the plaintiff also was denied by the 1st defend- 
‘ant. The trial Court as per its judgment 
dated 8-4-1971 passed a preliminary decree 
. declaring, inter alia, that the plaintiff was en- 
titled to 15/120 share and the 11th defendant 
. , to 34/120 share in the plaint schedule pro- 
`. perties. It also recorded findings to the effect 


“. that the case of the 1st defendant that stree- 


dhanam was paid to Mariam, Thressia- and 
Annam,. the . predecessors-in-interest of the 
. plaintiff and defendants 2 to 9, was not estab- 
` lished, and that the plaintiff was entitled to 
reservation of the panguvaram tenancy claim- 
ed by him with respect to items 4, 6, 7 and 
‘part of .5 in the A schedule. On appeal by 
the’ Ist defendant, the court of the Subordi- 
nate Judge of Irinjalakuda, in its judgment 
dated 17-9-1973 in A. S. No. 121. of 1971, 
while-. upholding the preliminary decree for 
partition passed by the trial court, has held, 
on reversal of the finding of the trial court, 
that Mariam, Thressia and Annam were all 
married and were all also paid streedhanam 
| during the lifetime of their father Antony, 
and also that the plaintiff was not entitled to 
claim reservation of any panguvaram tenancy 
right. There were also certain modifications 
in regard to the order as to costs.in the judg- 
ment of the first appellate court. 


' 3. Aggrieved by the decision of the ist ap- 


pellate court in so far as it relates to the con- 
firmation of the preliminary decree for parti- 
tion passed by the trial court, the Ist defend- 
ant, who was the appellant before the first 
appellate court also, has preferred the second 
appeal.. In the memorandum of cross-objec- 
‘tions filed. by the first respondent (plaintiff) 
the correctness of the findings of the first ap- 
pellate court that streedhanam was paid to the 
said Maria, Thressia-and Annam during the 
lifetime of their father Antony, and that the 


= plaintiff was not entitled to reservation as 


panguvaram tenant has been canvassed. 


Acharu v. Rappai (FB) (K. Bhaskaran J.) 


ALR. 


4. Inasmuch as it is the admitted case that 
if there was no acceptable evidence regarding 
payment of streedhanam to Mariam, Thressia 
and Annam, the plaintiff and defendants 2 to 
9 also would be entitled to claim shares in the 
plaint schedule properties left behind by 
Rappai, it is necessary to decide the factual 
question relating to payment of streedhanam, 
on being married, to the sisters of Rappai dur- 
ing the lifetime of their father, raised in the 
memorandum of cross-Objections before we 


- proceed to examine the question of law raised 


in the second appeal. l 
‘From the discussion under Issue No: 6 in - 
paras. 19 to 28 of the judgment of the trial 
court, it is found that in spite of Exts. X-1 (a) 
and X-1 (b) entries in Ext. X-1 marriage re- 
gister maintained in Veliyanad Church with 
respect to the payment of streedhanam and. 
passaram to or in trust for Mariam. and 
Thressia, the trial court did not accept the Ist 


defendant’s case that they were paid streedha- ee 


nam, mainly for two reasons: (1) the pay- 
ments alleged took place even before the first 
defendant was born according to the oral evi- 
dence of the Ist defendant herself, who was - 
examined as D. W. 1, and whatever evidence. . 
she tendered as D. W. 1 on that question was 
without having any direct knowledge; and 
(ii) the handwriting of the person who made 
Exts. X-1 (a) and X-1 (b) entries in Ext. X-1 
marriage register has not been proved in- . 
asmuch as D. W. 2 the Reverend Father ex. - 
amined in the case was not a competent wit- 
ness to prove it, because he did not depose 
either to have made it himself. or to have wit- 
nessed the act of making it by anyone else, 
The trial court has also disregarded the reci- 
tals in Exts. D-6, D-8 and D-9 in regard to 
payment of streedhanam to Annam. 


5. -The first appellate court has -Jiscussed 
the matter threadbare in para. 2 of its judg- 
ment while considering the point (No, 1) 
“whether the sisters of Rappai had been paid 
streedhanam at the time of their marriage.” 
Having regard to the ancient nature of the 
document, applying the provisions of Ss. 90 
and 114 of the Evidence Act, it has held that 
the presumption regarding the genuineness of _ 
Exts. X-1 (a) and. X-1 (b) entries in Ext. X-1 
register and the relevant recitals found in 
Exts. D-6, D-8 and D-9 documents have to 
hold good in the absence of any evidence to 
rebut the presumption. The genuineness of 
Ext. X-1 marriage register, produced from 
proper custody, is not disputed. No motive 
for making, decades before the dispute arose, 
a false or an imaginary entry regarding pay- 
ment of streedhanam to Rappai’s sisters, as 
Exts. X-1 (a) and X-1 (b), has been alleged - 
or proved by ‘the plaintiff. The evidence re- 
lating to payment: of streedhanam afforded by 
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the recitals in Exts. D-6, D-8 and D-9 also 
fends support to the conclusion reached sy 
the first appellate court. We are in agreement 
with the finding entered by the first appellate 
court on the question of payment of streedha- 
‘nam to ‘the sisters of Rappai on their mar- 
riage during the lifetime of their father 
‘Antony. 


6. Though the finding on the question of 
panguvaram tenancy also is seen challenged in 
the memorandum. of cross-Objections; it was 
not stressed during the course of the argu- 
ment by the counsel for the first respondent. 
Going through the judgment of the trial court 
we find that that court itself was in dowbt 
regarding the plaintiff’s case in regard to -he 
panguvaram tenancy. In para. 32 of the judg- 
Ment it is stated as follows :— 


“P, W. 1 says that he was cultivating ‘he 
properties on pakuthivaram since Rappai his 
. uncle was old. Of course there is no panxu- 
varam chit or receipts evidencing the sharing 
of the produce.” 

Paragraph 33 of the trial court’s judgment 
begins with the sentence— f 


“Of course, there is some discrepancy and 
some doubt created with regard to the varom 
tights set up by the plaintiff which is sup- 
ported by Ext. D-4 order.” 

Ext. D-4 order is one which came into exis- 
tence long after the death of Rappai and cur- 
ing the course of the proceedings for the grant 
of probate instituted by the first defendant. 
Under Point No. 3 the question “whether the 
pankuvarom alleged by the plaintiff in his 
favour is true” has been discussed extensixely 
in para. 5 of the judgment of the first appel- 
late court. It has been pointed out by the 
first appellate court that there are not only no 
documents produced in support of the chim 
of panguvaram tenancy, but also the plairt is 
devoid of any averment regarding the date 
on which the entrustmenf or the entrustments 
were alleged to have been made, and also the 
terms and conditions on which the alleged 
entrustments were made. In cross-examina- 
tion, as P. W. 1, the plaintiff could not even 
definitely state whether the panguvaram ar- 
rangement was in the year 1953 or 1954. For 
these and other reasons mentioned by the 
learned Subordinate Judge in para. B (sic of 
-his judgment, we are in agreement with the 
conclusion reached by him on the question of 
alleged panguvaram tenancy claimed by the 
plaintiff. ae : 

7. We will now proceed to consider the 

question of law relating to the interpretation 


to be given to S. 31 of the Cochin Christian ` 


- Succession Act (Act VI of 1097) which mcinly 
gave rise to the reference of the second ap- 
peal to the Full Bench. The first appelate 
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court despite finding that all the three sisters 
of Rappai were married and were paid stree- 
dhanam during the lifetime of their father 
Antony, held that plaintiff and defendants 2 
to 9, as their legal heirs, are entitled to claim 
shares in the, properties left behind by the said 
Rappai. Sri. T. M. Mahalinga Iyer, the coun- 
sel for he appellant, submitted that it was 
without properly grasping the rules of law 
bearing on the issue and on a misreading of 
S. 31 of the Act that the courts below held 
that there was no vesting of the estate of 
Rappai in his father Antony.- He pointed out 
that the women who were married and paid 
streedhanam .during the lifetime of their 
father, as in the instant case, are not entitled 
to claim a share in the estate of their deceased 
brother, as the brother of the deceased or his 
lineal descendants would. exclude the sisters, 
who were martied and paid streedhanam, and 
their lineal descendants. What S. 22 of the 
Act lays down reads as follows :— 
“Notwithstanding anything in the foregoing 
provisions of this Act, when a streedhanam 
has been given or contracted to be given by . 
the father, mother, paternal grandfather or 
the paternal grandmother, of a woman, to or * 
in trust for her, neither the said woman nor 
any lineal descendant of hers as. such, shall 
be entitled to a distributive share in the pro- 
perty of any of them dying intestate, if (1) a 
brother of the said woman, being a lineal 
descendant of the intestate, or (2) the lineal. 
descendants of such a brother, survive the 
intestate.” f 


It is clear from’ S. 22 quoted above ‘that if 
streedhanam had been paid to a woman or 
contracted to be given to or in trust for her 
by any of the four relatives specified in the 
section, viz., father, mother, paternal grand- 
father and paternal grandmother, during their 
lifetime, she will be excluded from the in- | 
heritance of all the said four ancestors by her 
brother or a lineal descendant of a. brother. 
This position has also been clarified by the 
decision of this Court in Elizabeth v. Susanna 
(1965 Ker LT 659). The rule of exclusion 
contained in S. 22 of the Act is squarely ap- 
plicable in this case on the basis of the finding 
of the first appellate court that Rappai’s three 
sisters, through whom the plaintiff and de- 
fendants 2 to 9 claim shares in the properties, 
were given in marriage and paid streedhanam 
during the lifetime of their father Antony. 
The only question to be decided further is 
whether Rappai’s sisters, or anybody claim: 
ing through them, would be entitled to claim 
a share in the estate in the particular circum- 
stance that he died without a widow or any 
issue. Here arises the need for examining the 
correctness of the approach made by the first 
appellate court to the question. 


É him. According 
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. 6 The first appellate court under point 
` No. 2 considered this question and recorded 
‘the finding : 

S a I hold that the sisters of Rappai 
had been paid Streedhanam at the time of 
their marriage and that the said payment will 
not disentifle them or their lineal descendants 
from inheriting a share in the estate left by 
Rappai.” 

Section 31 of the Act reads as follows :— 

“If the intestate’s father is dead, the pro- 

perty shall be inherited by the lineal descend- 
` ants of the father in the same manner as it 
would if the father survived him and died 
intestate immediately after leaving no 
widow.” 
The learned Subordinate Judge took the view 
that the legal fiction that the father survived 
the deceased and died intestate immediately 
after, leaving no widow, is only for the pur- 
pose of determining the heirship of the intes- 
tate, not far the vesting of the estate of the 
. intestate in the father who is deemed to have 
survived him though in reality died before 
to him, the estate to be 
. inherited being that of Rappai, not of his 
deceased father Antony, the estate could not 
be considered to have vested in Antony. His 
finding is: 

“Hence the only section that is applicable 
to the facts of the case is S. 31 ee 
It would, however, appear that because S. 30 
provides that the rules of succession stated in 
“ $s. 31 to 34 are subject to the provisions of 

Ss. 26 to 29 he took the view that there was 
no vesting of the estate of Rappai in his 
father Antony. who, by the legal fiction, sur- 
vived the intestate and died immediately in- 
testate, and for that reason, sisters not being 
excluded from inheriting the estate of the 
‘brother who died intestate, in terms of Sec- 
tion- 22 of the Act, the plaintiff and defend- 
ants 2 to 9 also were entitled to their shares. 


essseasor 


9. Let us now examine what impact Sec- 
tions 26 to 29 have on S. 31. For this pur- 
pose we may notice what the substance of each 
section is. Section 26 lays down that if the 
intestate’s father is dead, but the intestate’s 
mother is living, and there are also brothers 
of the intestate by the same father who either 
survive him or having predeceased him, have 
left lineal descendants surviving him, a share 
equal to that of such a brother shall belong 
to the mother. Section 27 is to the effect 
that if the intestate’s brother is dead, but the 
intestate’s mother is living and there are no 
kindred of the class mentioned in the 
preceding section, but. there are sisters 
of the intestate by the same father, who 
survived the intestate, or having predeceased 
him, have left lineal descendants surviving the 
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intestate, a share equal to that of such a sister 
shall belong to the mother. What S. 28 pro- 
vides is that when the intestate’s mother is 
living and he has left none of the Otter kindr- 
ed referred to in Ss. 25 to 27, but his paternal 
grandfather or the lineal descendanis of his 


. paternal grandfather is or are living, one half 


of his property shall belong to his mother. 

Section 29 enjoins that when the intestate’s 
mother is living and he has left none of the 
other kindred mentioned in Ss. 25 to 28, the 
property shall belong to the mother. The 
first appellate court, we are afraid, has com- 
pletely lost sight of the scheme of the‘inherit- 
ance contemplated in the above sections. The 
object of these sections obviously is to make 
provision for a share to the intestate’s mother, 
who survived him, along with his other kindr- 
ed in his estate or to inherit exclusively the 
estate in the total absence of the other kindred 
mentioned in Ss. 23 to 28. Section 26 in terms 
has application only in cases where the intes- 
tate’s mother is to share the properties along 
with the brothers of the intestate who either 
survive him or having predeceased him, have 
left lineal descendants surviving him. Sec- 
tion 27 is intended to provide for a share for 
the intestate’s mother along with the sisters 
of the intestate who survive him or having 
predeceased him if the intestate’s brother is 
dead and there are no kindred of the class 
mentioned in S. 26. f 

Under S. 26 (sic) the intestate’s mother is 
to share the estate along with the paternal 
grandfather or the lineal descendante of the 
paternal grandfather who is or are liviag when 
he has left some of the other kindred refer- 
red to in Ss. 25 to 27. Section 29 lays down 
that the entire estate shall belong to the 
mother if she is alive when the intestate has 
left none of the other kindred mentoned in 
Ss. 25 to 26 (sic). What S. 25 provides is that 
if the intestate’s father is living he should 
succeed to the préperty. Requirements of 
none of these sections are satisfied in this case. 
The mother having predeceased Rappai the 
contingency of making provision for her did 
not really arise in this case. One important 
aspect to be noticed in this context is that 
S. 30 does not state that the rule of exclusion 
mentioned in S. 26 would not operate in cases 
where S. 31 comes into play. 


10. Sri C. K. Sivasankara Panicker, the 
counsel for the first respondent-plaintiff. while 
generally adopting the reasoning given by the 
first appellate court on this point, <clso ad- 
vanced an argument that the legal fiction Of 
(resurrection) afd immediate death of the 
deceased father of the intestate shoulc not in 
its application be stretched to the point of ab- 
surdity so as to defeat the very purpose for 
which the legal fiction was created.. Mo deci- 
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sion of the Supreme Court or of this Ccurt 
interpreting S. 31 of the Act has been placed 
before us. We have, therefore, to decide the 


question giving a reasonable interpretation to - 


the expressions used in the section, beasing 
also in mind the scheme of the Act. 


11. ‘Fiction’ has been: defined in Corpus 
Juris, Vol. 25, page 1036— 
‘ “A legal assumption that a thing is wue 
which is either not true, or which is probebly 
false as true; an assumption or suppositior of 
law that something which is or may be false 
fs true, or that a state of fact exists which 
bas never really taken place, an allegatior in 
legal proceedings that does not accord with 
the actual facts of the case, and which may 
be contradicted for every purpose, excep! to 
defeat the beneficial and for which the fic-ion 
is invented and allowed: New Hamshire 
Strafford Bank v. Cornell, 2 NH 324 at p. 327. 

The rule on-this subject ig that the court 
will not endure that a mere form of ficcion 
of law, introduced for the sake of juscice, 
should work wrong contraty to the real truth 
and substance of the thing. Hibberd v. Smith, 
67 California 547 at p. 561; Jhonson v. Smith, 
(1760) 2 Burr 950 at p. 962 : 97 ER 647.” 
Story, J. in United States v. 1960- Bags of 
Coffee, ( (1814) 8 Cranch (US) 398 at p. 415), 
has stated as follows :— 


“Tt seems to be a rule founded in common- 
tense, as well as strict justice that ‘fiction of 
Jaw’ shall not be permitted to work any 
wrong, but shall be used ‘ut res magis vzleat 
quam pereat’.” 


Sri Panicker relied on State of Travancore- 
Cochin v. Shanmugha Vilas Cashewnut Fac- 
tory, Quilon (AIR 1953 SC 333), whereir, at 
the end of para. 39 at page 343 the Supreme 
Court with reference to the deemed provision 
contained in the Explanation to Art. 286 (1) 
of the Constitution, which Explanation has 
since been omitted by the Constitution (Sixth 
Amendment) Act, 1956 has observed as 
follows :— ; 


“The fiction of the Explanation canno: be 
extended to any purpose other than the pur- 
pose of Cl. (1) (a), that is, to any purpose 
Other than the purpose of taking away the 
taxing power of all States outside whose terri- 
tories the sale or purchase is, by the fiction, 
deemed to take place. There its purpose ends 
and it cannot be used for the purpose of giv- 
ing any taxing power on the delivery State, 
for that is quite outside its avowed purpose.” 
A decision of a Division Bench of the Fatna 
High Court in Brijnandan Singh v. Januna 
Prasad Sabu (AIR 1958 Pat 589) wherein it 
has been emphasised that the legal fiction 
should not be stretched so as to defeat the 
very purpose sOught to be achieved by the 
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creation of the fiction, also has been relied on 
by Sri Panicker. 

12. -A Full Bench of this Court in Easwari 
Amma v, Meenakshi Amma (1963 Ker LF 
920) had occasion to consider the ambit of 
the object and applicability of legal fictions 
while construing the relevant portion of Sec- 
tion 22: (i) of the Agriculturists Debt Relief 
Act, (Act 31 of 1958 Kerala), which provided 
that where any immovable property in which 
an agriculturist had an interest had been sold 
in execution of any decree before 1-11-1956 
but the possession of the said property had - 
not actually passed before 20-11-1957 from 
the judgment-debtor to the purchaser, then, 
notwithstanding anything in the Indian Limi- 
tation Act 1908, or in the Civil P. C., 1908, 
and notwithstanding that the sale had been 
confirmed such judgment-debtor may— 

- “(a) in the case of a sale where the pur- 
chaser is the decree-holder, deposit one-half 
of the purchase money together with the costs 
of execution, where such costs were not in- 
cluded in the purchase money, and apply to 
the Court within six months of the commence- 
ment of this Act to set aside the sale of the 
property and the Court shall, if satisfied that 
the applicant is an agriculturigt entitled to the 
benefits of this Act, order the sale to be set 
aside and the court shall further order that 
the balance of the purchase money shall be 
paid in ten equal half-yearly instalments to- 
gether with the interest accrued due on such 
balance outstanding till the date of payment 
of each instalment at five per cent per annum, ' 
the first instalment being payable within a 
period of six months from the date of the 
order of the Court.” 


13. Act 31 of 1958 came into force on 
14-7-1958. In that case, the judgment-debtop 
having filed his application for setting aside 
the sale on 7-7-1959 only, which was not . 
within the time specified under S. 22 of ‘that 
Act, the execution Court as well as the ap- 
pellate Court had dismissed the application. 
Thereafter S. 22 of Act 31 of 1958 was am- 
ended by Act 2 of 1961. The words ‘one 
year’ were substituted for the words ‘six 
months’ in sub-section (1) (a) of that section. 
Section 1 (2) of the amending Act said that 
that Act “shall be deemed to have come int© 
force on the 14th day of July, 1958.” In the 
light of this amendment the judgment-debtor 
filed an application on 13-2-1961 before the 
appellate Court, and prayed for a review of 
its decision. The appellate Court dismissed 
the application stating— 

“I do not think that subsequent legislation . 
ean afford a valid ground for review. It ap- 
pears to me that the ground for review must 
have existed on the date of the order or judg- 
ment complained of.” - 
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` The sole question for determination that came 
` up before this Court in the Civil Revision 
Petition was whether a subsequent amendment 
with retrospective effect from a date anterior 
to the dates of the orders passed by the courts 
’ below will render these orders incorrect and 
_ afford a ground for review. After having con- 
sidered various decisions of the High Courts 
and also of the Privy Council and passages 
from authorities on interpretation of statutes, 
the Full Bench came to the conclusion that 
full credit to the retrospective effect granted 
by Act 2 of 1961 was to be given, and held 
that the application filed by the judgment- 
debtor was in time. As far as the effect of 
statutory fictions are concerned, the Full 
Bench held that the proper approach is the 
approach of Lord Asquith in East End 
Dwelling Co. Ltd. v. Finsbury Borough 
Council (1952 AC 109): 


“Tf you are bidden to treat an imaginary 
‘state of affairs as real, you must surely, un- 
less- prohibited from doing so, also imagine 
as real the consequence and incidents which, 
if the putative state of affairs had in fact 
existed must inevitably have flowed from or 
accompanied it......... The statute says that you 
must imagine a certain state of affairs; it does 
not say that having done so, you must cause 
or permit your imagination to boggle when 
it comes to the inevitable corollaries of that 
state of affairs.” 


e respectfully follow the dictum laid down 
_lin the above passage quoted with approval by 
“the Full Bench of this Court. 

14, In the light of the principle laid down 
in the above decisions, when we consider the 
purpose of the fiction created in S. 31 of the 
Act, we are left with no Other choice than 
the reasonable conclusion that it was intended 
o effectuate inheritance On the assumption 
that on the death of the intestate all the pro- 

erties got vested in his father, who for that 
purpose, is resurrected only to die immediate- 
ly intestate. The section gives us no other 
clue, and there is no warrant for taking a 
view different from that the plain words em- 
ployed in the section tell us. Importing the 
idea of the legal fiction being confined to the 
determination of the legal heirs without the 
estate getting vested in the father of the intes- 
tate would not serve the purpose for which 
the legislature appears to have created the 
legal fiction. It may also be noted that S. 20 
of the Act which lays down that the rules of 
succession stated in Ss. 31 to 34 and subject 
to the provisions of Ss. 26 to 29, does not give 
- lany indication that the rule of exclusion pro- 
vided in S. 22 is not applicable to cases of 
succession governed by S. 31 of the Act. 
. We are, therefore, of the view that the first 
appellate Court has fallen in error in conclud- 
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ing that the object of the legal fiction invented 
in S. 31 of the Act is only for the purpose 
of determining the lineal descendants of 


. Antony, deceased father of Rappai, who died 


intestate without getting the estate vested in 
him for the purpose of effectuating succession 
in terms of S. 31 of the Act. 


For the foregoing reasons we allow the. ap- 
peal, setting aside the judgments and decrees 
of the courts below, and dismissing he suit. 
The cross-objection is also dismissed without 
costs. The appellant-first defendant will be 
entitled to her costs throughout. 

Appeal allowed. 
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FULL BENCH 
V. P. GOPALAN NAMBIYAR, C. J., 
K. BHASKARAN AND 
T. CHANDRASEKHARA MENON, JJ. 
Balakrishnan Nambiyar and others, Appel- 
lants v. Kanakathidathil Madhavan anc others, 
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L. A. A. Nos, 271, 273, 274 and 34% to 347 
of 1977, D/- 16-8-1978. 


Kerala Court-fees and Suits Valuation Act 
1959 (10 of 1960), S. 51 and Sch. 2, Art. 3 
(A) (1) — Appeal against decision cf Land 
Acquisition Court apportioning compensation 
— Court-fee payable is ad valorem court-fee 
under $. 51 and not a court-fee of Rs. 10/- 
under Art. 3 (A) (1) — Word ‘awarded’ in 
S. 51, connotation of. 1970 Ker LT 1015, 
Overruled — (Kerala Land Acquisition Act 
(21 of 1962), Ss. 60 and 33). - 


In an appeal under S. 60 of the Kerala 
Land Acquisition Act against the decision of 
the Land Acquisition Court apportioning com- 
pensation, the appellants are liable to pay 
court-fee on an ad valorem basis, under S. 51 
of Court-fees Act, on the compensation 
amount they laid claim to in the appeals and 
not a court-fee of Rs. 10/- under Art. 3 (A) 
(1) of Sch. I of Court-fee Act. 1970 Ker 
LT 1015, Overruled. (Case law discussed). 

. (Para 18) 

Article 3 (A) (1) of Sch. 2 of the Court- 
fees Act would apply when the matter is not 
governed by any of the other specific provi- 
sions in the Court-fees Act. The decision of 


` the Court which under S. 33 of the Kerala 


Land Acquisition Act is a decree and vill also 
operate ag res judicata in subsequert pro- 
ceedings, will nevertheless be an order selating 
fo compensation within the ambit of S 51 of 
the C. F. Act. The word “awarded” under 
S. 51 had to be given a wide and gener-c sense 


KV/KY/E859/78/LGC 


"as meaning “ordered to be paid”. 


‘appeals. 


1979 


Thus the 
word “awarded” means Ordered or directed 


to be paid. (Paras 6, 8, 12, 15) 
Cases Referred : Chronological Paras 
AIR 1977 Kant 181 - 4, 10 


AIR 1971 SC 87: (1969) 2 SCWR 625: 1971 

All LJ 1 7 
1970 Ker LT 1015 1, 3, 7, 18 
AIR 1968 Cal 365 17 
AIR 1967 Ker 205 : 1967 Ker LJ 205 (FB) 14 
ILR (1966) 2 Punj 481 (FB) 18 


ILR (1964) 1 Ker 380 7 
AIR 1957 Raj 275 7 
AIR 1951 Pat 608 18 
AIR 1935 Cal 243 16, 17 
AIR 1932 Cal 346 8, 16, 17 
AIR 1932 Mad 438 15 
ATR 1929 Mad 223 15 
AIR 1922 PC 80 7.11 
(1913) ILR 40 Cal 21 (PC) 11 


C. K. S. Panicker, P. V. Madhavan Nambi- 
yar and T. Karunakaran Nambiyar, for Ap- 
pellants; T. P. Kelu Nambiyar and Advocate 
General, for Respondents. 


CHANDRASEKHARA MENON, J. :— 
These cases have come up before the Full 
Bench on a reference by a Division Bench of 
this court (Balakrishna Eradi and Balaganga- 
dharan Nair, JJ.) wherein the correctness of 
the decision of a previous Division Bench 
tuling of this Court in Sabapathy Pillai v. 
Special Tahsildar (1970 Ker LT 1015) was 
doubted. 

2. The appeals have been filed by different 
claimants against the decision of the Subordi- 


nate Judge’s Court, Tellicherry in a batch of . 


connected reference made to that court under 
S. 32 of the Kerala Land Acquisition Act 
(hereinafter called ‘the Act’) concerning ap- 
portionment of the ‘compensation awarded by 


. the Land Acquisition Officer in respect of cer- 


tain large extents of land acquired for the 
purpose of Aralam Seed Farm. At the hear- 
ing of the appeals, objection was taken on 
behalf of the State by the learned Advocate- 
General as also by some of the counsel ap- 
pearing for the party respondents regarding 
the court-fee paid on the memorandum of 
According to them, the court-fee 
was insufficient and the appeals are liable to 
be rejected on the ground. of nonpayment of 
proper court-fee. 


3. In all those cases, only a court-fee of 
Rs. 10/- had been paid on each Memorandum 
of Appeal. This was on the basis that the 
subject-matter of the appeals is governed by 
Art. 3 (A) (1) of Sch. If of the Kerala Court- 
fees and Suits -Valuation Act (hereinafter re- 
ferred to as ‘C. F. Act’). This article would 
apply when the matter is not governed by any 
of the other specific provisions in the C. F. 
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Act. In the case of Sabapathy Pillai v. ` 
Special Tahsildar (1970 Ker LT 1015) there. 
were observations which lend support to the 
contention of the appellants. 


4. The learned Judges who referred the 
cases to- the Full Bench, as stated earlier, ex- 
pressed grave doubts about the correctness of 
the decision’ and they thought the matter re- 
quires re-examination by-a Full Bench. It 
was pointed-out in the reference order that 
S. 51 of the C. F. Act which seems to have 
a direct bearing on the question had not been 
adverted to by the Division Bench. Under 
that section the fee payable on a memorandam 
of appeal against an order relating to the com- 
pensation under any Act for the time being 
in force for the acquisition of property for 
public purposes shall be computed on the dif- 
ference between the amount awarded and the 
amount claimed by the appellant. The Divi- 
sion Bench was of the view that the word 
“awarded” occurring in S. 51 has been used 
in a wide and generic sense as meaning 
“ordered to be paid”. This meaning, the . 
learned Judge observed, is also clearly indi- 
cated by S. 60 of the Act under which pro: . 
vision, the appeals had been filed. That sec- ` 
tion treats even a decision rendered by the 
Court on a reference under S. 32 as an award 
and provides that an appeal shall lie against 
such decision as if the award is a decree pas- 
sed by a Civil Court. The Reference Order 
also refers to the decision of the Karnataka 
High Court reported in Ghouse Saheb. v. 
Sharifa Bi (AIR 1977 Kant 181) where thero 
has been a detailed review of the prior deci- 
sions rendered on the subject by various High 
Courts. The Karnataka High Court took the 
view that in view of S. 48 of the Karnataka 
Court-fees and. Suits Valuation Act, which 
corresponds to S. 51 of the C. F. Act, the ' 
appellant in an appeal, filed against a deci- | 
sion of a Subordinate Judge on a reference. 
under S. 31 of the Act, should pay ad valorem 
court-fee on the difference between the amount 
awarded and the amount claimed by the ap- 
pellant. The learned Judges in the Reference 
Order observed that the Karnataka view prima 
facie appeared to them to lay down the cor- 
rect position. 


5. Before going into the various decisions 
referred to by counsel on both sides, it would 
be useful to refer to the relevant provisions.- . 
in the Act as well as of the C. F. Act for 
considering the question that has been refer- 
red to this Bench. S. 11 of the Act provides 
that on due enquiry as provided in the earlier 
part Of the section, the Collector shall © 
make an award under his hand of the true 
area Of. the land acquired; (2) the compensa- 
tion which in his opinion shall be allowed for 
the land and (3) the appointment of the- 
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said compensation among all the persons 
known or believed to be interested in the 
land, of whom or of whose claims he has 
information, whether or not they have res- 
pectively appeared before him. Section 12 
provides that the award shall be filed in the 
Collector’s Office and shall, except as provided 
fn the Act, be final and conclusive evidence 
as between the Collector and the persons inter- 


_ ested, whether they have respectively appeared 


, 


before the Collector or not, of the true area 
and value of the land, and the apportionment 
of the compensation among the persons in~ 
terested. The Collector will have to give im- 
mediate notice of the award to such of the 
persons interested as are not present personal- 
ly or by their representatives when the award 
is made. If there is am agreement as to the 
amount of compensation between the Collec- 
tor and all the persons interested, the Col- 
tor can make the award under his hand for 
the same as provided in S. 16 of the Act. 
That award will also have to be filed in the 
Collector’s office and shall be conclusive evi- 


. dence as between the Government and all per- 
_ sons interested, of the value of the land and 


the amount of compensation allowed for the 
same. The next relevant provision is S. 20 
which provides for reference to Court when 
any person interested who has not accepted 
the award, may by written application to the 
Collector, require the matter be referred to 
by the Collector for the determination of the 
Court, whether his objections be to the mea- 
surement of the land, the amount of compen- 
sation, the person to whom it is payable, Or 
the apportionment of the compensation among 
the persons interested. The next six sections 
in the Act are in regard to the matters of pro- 
cedure in the court, all questions that will have 
to be considered in determining the compensa- 


tion’ to be fixed by the court as well as the. 


matters that should not be taken into con- 
sideration in such fixation. The court then 
will have to take a decision in regard to the 
award of compensation to the concerned par- 
ties. Section 28 states that every award under 
Part TI thereon shall be in writing signed by 
the Judge, and shall specify the amount 
awarded as compensation for the land acquir- 
ed and also the amounts if any respectively 
awarded under each of the various other 
clauses of sub-section (1) of S. 25 together 
with the grounds of awarding each of the said 
amounts. Such award shall be deemed to be 
a decree and the statement of the grounds of 
every such award a judgment within the 
meaning of Cl. (2) of S. 2 and Cl. (9) of S. 2 
respectively of the Code of Civil Procedure, 


1908. Such award shall also state the amounts 
of costs incurred in the proceedings in the 
court and by what persons and in what pro- 


portions they are to be paid. This is speci- 
fically provided in S. 29 of the Act. Sec» 
tion 31 of the Act which is the Ist section in 
Part IV of the Act, which part relates to ap- 
portionment of cOmpensation states that where 
there are several persons interested, if such 
persons agree in the apportionment of the 
compensation, the particulars of such appor- 
tionment shall be specified in the award and 
as between such persons the award shall be 
conclusive evidence of the correctness of ap- 
portionment. The reference in this provision 
to the award is obviously to the award passed 
by the Collector. When there is a dispute as 
to the apportionment of compensation, which 
has been settled under S. 11 or S. 16 or any 
part thereof, or as to the persons to whom the 
same or any part thereof is payable, it is pro- 
vided in S. 32, that the Collector may refer 
such disputes to the decision of the Court. 
Section 33 of the Act which occurs in Part V 
of the Act dealing with the payment of com- 
pensation provides that on making an award 
under S. 11 or S. 16, the Collector shal tender 
payment of compensation awarded by him to 
the persons interested entitled thereto, accord- 
ing to the award and shall pay it to them un- 
less prevented by any one or more of the con- 
tingencies mentioned in sub-s. (2). Sub-sec- 
tion (2) reads as follows :— ' 


“If they do not consent to receive it, or jf 
there be no person competent to alienate the 
land, or if there by any dispute as to the title 
to receive the compensation or as to the ap- 
portionment of it, the Collector shall deposit 
the amount of the compensation in the Court 


. to which a reference under S. 20 would be 


submitted : 


Provided that any person admitted to be 
interested may receive such payment under 
protest as to the sufficiency of the amount: 


Provided further that no person who has 
received the amount otherwise than under pros 
test shall be entitled to make any application 
under S. 20: ` 


Provided also that nothing herein contained 
shall affect the liability of any person, who 
may receive the whole or any part of any 
compensation awarded under this Act, to pay 
the same to the person lawfully entitled there- 
to.” 

We may also quote here S. 60 of the Act 
which deals with appeals in proceedings be- 
fore Court. : 


“Appeals shall lie from the award or from 
any part of the award of the Court zs if the 
award or part of the award is a decree passed 
by a Civil Court under the provisions of the 
Code of Civil Procedure, 1908, and subject to 
such rules as may be prescribed.” 


: 


1979 


6. Section 51 of the C. F. Act reads: 

‘The fee payable under this Act on a mem- 
orandum of appeal against an order relzting 
to compensation under any Act for the jime 
being in force for the acquisition of property 
for public purposes shall be computed on the 
difference between the amount awarded and 
the amount claimed by the appellant.” 


It would be useful to refer to 5. 52 of the 
C., F. Act, the relevant part of which reads : 
“The fee payable in an appeal shall be the 
game as the fee that would be payable in the 
Court’ of first instance on the subject-matter 
of the appeal.” 
When a matter is not governed by any of the 
other specific provisions in the C. F. Act, that 
would attract Art. 3 (A) (1) of Sch. IT of that 
Act under which the. fixed court-fee of Rs. 10/- 
is only to be paid. ` 


7. We would now refer to the decision of 
‘the Division Bench of this Court in Sabapathy 
Pillai v. Special Tahsildar, Palghat (1970 Ker 
LT 1015) which states that only a cour:-fee 
of Rs. 10/- has to be paid under Art. 3 (A) (i) 
(a) of Sch. If of the C. F. Act in an arpeal 
under S. 60 of the Act from the decision of 
the Land Acquisition Court apportioning the 
compensation. There the Court said that 
when once the total compensation amount was 
fixed the award was complete and the further 
question for decision would only be as io a 
Party’s entitlement to the compemtsetion 
amount or share of the same. This dispute 
between interested persons as to the extert of 
their interest formed no part of the award. 
For this conclusion reliance was placed or the 
decision of the Privy Council in T. B. Rema- 
chandra Rao v. A. N. S. Ramachandra Iyer 
(AIR 1922 PC 80). Reference was also made 
to the decision of the Supreme Court in State 
of U. P, v. Ram Kishen Burman, (1969) 2 SC 
WR 625:(ATR 1971 SC 87) where the Sup- 
reme Court had -pointed out the difference in 
meaning between the expressions “decree for 
money or other property” and “decree for 
declaration of title to money or other pro~- 
perty”. This court in the aforementioned case 
accepted in effect the contentions raised for 
the appellants there that what was sougtt in 
the appeals was only a declaration of titiz to 
the money awarded. The court also cited with 
obvious approval the decision in Hekim 
Martin De ‘Silva v. Martin De Silva IT (AIR 
1957 Raj 275) where a Division Bench of the 
Rajasthan High Court has held that when the 
dispute related to the shares of the parties in 
the property acquired, what the appelant 
wanted was merely a declaration that he alone 
was the owner of the property and the appeal 
does not require payment of ad valorem fez on 
the claim. In this view this court in _970 
Ker LT 1015 held that the fixed court-fee of 
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Rs. 10/- would be sufficient in such cases. We 
might also note that the learned Judges in 
that case had also referred to the decision 
rendered by Justice Mathew in Kochumnion 
Easo v. State of Kerala (ILR (1964) 1 Ker 
380) where it had been held that when an ap- 
peal is filed against an order passed by a Sub- 
ordinate Judge in a land acquisition reference 
that the owner of the land was not entitled 
to claim compensation as he failed to make a 
claim before the land acquisition officer, court 
fee need not be paid under S. 5 of the 
Travancore-Cochin Court-fees Act. 

8. In coming to the decision, we are afraid 
that due regard has not been paid by the Divi- 
sion Bench to S. 51 of the C, F. Act which 
we have quoted earlier. That section would 
be applicable when the appeal is against an 
order relating to cOmpensation under any Act 
in force for the acquisition of the property 
for public purposes and the fee will have to 
be computed on the difference between the 
amount awarded and the amount claimed by 
the appellant. As the order of reference cor- 
rectly points out, the word “awarded” occur- 
Ting in S. 51 had to be given a wide and 
generic sense as meaning “ordered to be paid”. 
We would in this connection refer to the ob- 
servations of that eminent Judge, Chief Jus- 
tice Rankin of the Calcutta High Court In 
re Ananda Lal Chakrabutty (AIR 1932 Cal 
346). That case dealt with three appeals from 
an award of the Calcutta Improvement Tri- 
bunal and the question which arose there, was 
Tegarding the proper amount of cOurt-fee pay- 
able on the appeals. A certain property in 
Calcutta has been compulsorily acquired. Por- 
tions of that property acquired lay within the 
ambit of the zamindaries of the appellants in ` 
that case. The Tribunal held that the pro. 
perty acquired was revenue free property and 
no part of the mal lands of the appellants. 
Therefore, the Tribunal allotted the whole of 
the compensation to the Kainani Industrial 
Bank rejecting the claim of the zamindar ap- 
pellants to any portion thereof. It is from 
that decision, the zamindars came in appeal 
to the High Court and the question of court- 
fee arose. After referring to S. 8 of the 
Court-fees Act of 1870, which reads as 
follows :— 

‘“The amount of fee payable under. this Act 
On a memorandum of appeal against an order 
relating to compensation under any Act for 
the time being in force for the acquisition of 
land for public purposes shall be computed 
according to the. difference between the amount 
awarded and the amount claimed by the ap- 
pellant.” 
the learned Chief Justice observed : 

“The provisions of S. 8 involving as they 
do that the fee in the class of cases dealt with 
is an ad valorem fee are themselves sufficient 


©. tion that the 
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>T “tg exclude any question of Art. 11 of Sch. 2 


` -Being made applicable to such cases. _ 

It is not necessary to consider whether the 
tribunal’s award which is an order and not 
a decree is an order having the force of a 
decree. Whatever the effect of that phrase 
may be, S; 8 shows one, perfectly clearly that 
‘an appeal regarding compensation in a land 
acquisition case is not under Art. 11, Sch. 2, 

_ because it is not a fixed fee at all. In this 
connection, I will only add that I think the 
_provisions of S. 8 have been misinterpreted 
because §..8 is really a provision (upon the 
_assumption that there is already an ad valorem 
feé laid down by the Act) that the ad valorem 


charge is to be made in a way that is most . 
| favourable to the subject. The object of Sec-. 


tion 8 is not to impose an ad valorem charge; 
it assumes that that has already been done. 
If a person is appealing from an award in a 
coripensation matter there are various ways 
in which it might have been thought right to 
charge..him with court-fee. If he is appeal- 
- ing about the total’ amount of the award and 
saying that the total amount ought to be so 
much more, it would be arguable whether or 
not hë ought not to be charged upon that 
difference. In.the same way, if the question 
as to his right to compensation involves a 
question of title to land, it might be argued 
that his appeal should be valued upon the 
basis of the value of the land that was in 
dispute, The purpose of S. 8 to my mind, is 
to-say that he is to be charged in the most 
` favourable way. 
> Jt does: not matter what is the difference 
~ between the total amount awarded and the 
‘amount which he says should have been the 
total amount awarded. It does not matter 
whether, the question of title involved is a 
question of title relating to a large and valu- 
‘able estate. The position is that he as an 
individual appellant is only interested for this 
- purpose in his own claim for compensation. 


~, ‘Whatever may be the matter to be discussed 


in the end, the point is: 

“{ have been given so much money as com- 
pensation for my interest and I claim by the 
appeal to get so much more.” ` 


Section 8 says that he is only to be charged 
upon the further amount that he is claiming 
by the appeal, that is, the amount of money 
which he says should be awarded to him in 
his own individual case in excess of the 
amount which in fact has been awarded. The 
business of the section is not, therefore to im- 
pose an ad valorem charge but on the assump- 
Act bas already made an ad 
valorem charge to say that it is to be charged 
upon him in that particular way. It is the 
least onerous way that could very well be 
suggested. Nevertheless the section has to be 


taken into account when one is constrting the 
Act as a whole and, on the face of that sec- 
tion, I have no doubt at all that an ad valorem 
fee is chargeable under Art. 1, Sch. 1, Court- 
fees Act.” . 


We have quoted Chief Justice Rankin’s ob- 
servation at great length because we feel that 
it lays down the correct law on the matter. 

9. Section 51 of the C. F. Act corresponds 
to S. 8 of the Court-fees Act of 1870. 


- 10. A detailed discussion of the question 
Occurs in a decision rendered by the Division 
Bench of the Karnataka High Court in house 
Saheb v. Sharifa Bi (AIR 1977 Kant 1&1). As 
pointed out in that decision, the language of 
the section (S. 51 of the C. F. Act corresponds 
to S. 48 of the Karnataka Court-fees ard Suits 
Valuation Act) is clear and unambiguous. The 
words therein have to be expounded im their 
natural and ordinary sense. The Kaznataka 
High Court says there (at p. 184): 


“It is seen that the first part of the section 
refers to a memorandum of appeal against a 
decision or an award or order relating to com- 
pensation for the acquisition of property for. 
public purpose. The words ‘relating t> com- 
pensation’ ‘found therein should not be nar- 
rowly construed so as to confine them >nly to 
the question of adequacy of compensation. 
The word ‘relate’ means ‘bring into relation’, 
‘establish’ or ‘have reference to’, That -smeans, 
if the appeal is against a decision or am award 
or order adjudicating a dispute with reference 
to compensation awarded in respect of a pro- 
perty acquired for public purpose, tken the 
fee payable on the appeal shall be conputed 
in the manner provided by the secord part 
of S. 48. The second part states that the fee 
shall be computed on the difference tetween 
the amount awarded and the amount elaimed 
by the applicant. There will be a difference 
between the amount awarded and the amount 
claimed not only in a claim for compensation 
but also in a case where there is a night to 
compensation to be adjudicated. Therefore, 
the appeal relating to both these matters 
squarely fell within the ambit of S. 48” ea 

11. The decision of the Privy Council in 
Ramchandra v. Ramchandra (AIR 1922 PC 
80) could have no relevance in deciding the 
question which arises in this case. In that 
case, the question that arose was whether the 
decision under S. 31 of the Land Acquisition 
Act (Central Act) is‘res judicata in subsequent 


litigation on the same point. The Privy Coun- - = 


cil held that it will be res judicata. Te con. 
tention raised was that' the earlier decision 

had arisen out of the proceedings umier the ` 
Land Acquisition Act. The decision rendered 
would. not be res judicata in the ‘subsequent 
litigition. Lord Buckmaster, speaking for the 
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council observed that there appeared to be 
some inisapprehension in the Courts in India 
as to the effect of the authority of an earlier 
decision of the Privy Council in (1913) ILR 
40 Cal 21, which it was desirable should be 
removed. Under the Land Acquisition Act 
there are two perfectly separate and dist.nct 


. forms of procedure contemplated. The irst 


fs that necessary for fixing the amount of the 
compensation and this is described as being 
an award. When once the award as to the 


amount has become final, all questions at to 


fixing of compensation are then at an end. 
The duty of the Collector in case of dispute 
as to the relative rights of the persons, to- 
geher entitled to the money, is to place the 
money under the control of the Court, and 
the parties then can proceed to litigate in the 
ordinary way to determine what their right 
and title to the property may be. The avard 
as constituted by the statute is nothing, but 
an award which states the area of the lind, 
the compensation to be allowed and the ap- 
portionment among the persons interested in 
the land of whose claims the Collector har in- 
formation meaning thereby people whose in- 
terests are not in dispute but from the monent 
when the sum has been deposited in Court 
under S. 31 (2) (of the Indian Land Acquisi- 
tion Act) the functions of the award have 


. ceased; and all that is left is a dispute between 


interested people as to the extent of thei: in- 
terest. The Privy Council further pointed. out 
that such dispute forms no part of the award, 
and it would indeed be strange if a coniro- 
versy between two peOple as tothe natur2 of 
their respective interests in a piece of land 
should enjoy certain rights of appeal, which 


would be wholly taken away-when the piece. 


of land was represented by a sum of money 
paid into Court, 


12. The decision of the Privy Counc as 
is apparently clear cannot have any bezring 
on the question of interpretation of S. S of 
the C. F. Act. The word “awarded” means 
ordered or directed to be paid. 


13. Mr. Panicker, one of the learned 


_ counsel appearing for some of the claimants 
_strongly contended that once the amount is 


deposited in court the disbursal of the amount 
by the Court on the decision taken by it will 
not tantamount to payment of competsztion 
but distribution of money on the basis of the 
entitlement of parties to the same. The amount 
deposited is the compensation due on aequi- 
sition of -the land and if that be so, the corder 
or decision of the court relating to the dis- 
bursal of the amount would be an order or 
decision relating to compensation under the 
Act, ` It might be, as Mr. Venkiteswara Iyer 
one of the counsel for the claimants con- 
tended, not part of the award passed by the 
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Collector as such, but only decree, but even 


then it is a decision relating to compensation i. & 


under the Act, | a 
14. It is now well settled that the decision 
made by a court on a reference under Sec- 
tion 32 of the Act need not be incorporated 
for the award to be complete. The award 
made by the Collector is in law no more than - 
offer made on behalf of the State and is liable 
to be questioned under the provisions of Sec- 


. tion 20 of the Act. The law is also well set- 


tled that the decision of a’ court given on a 
reference under S. 32 of the Act though not . 
an award under S. 32 of the Act is a decree 
and will operate as res judicata in a subsequent 
proceeding between the same parties on the 
same question. This court has also said that 

a reasonable way of interpreting the several ~ 
provisions of the Act is only to hold that 
when a Collecor refers to the court, after 
compensation is settled under S. 11 of the 
Act, any dispute arising as to apportionment 
of the same or any part thereof or as to the 
person to whom the same or any part thereof 
is payable and passes, a joint award, the said 
award is valid and complete under S. 11 of 
the Act. See Raman v. Special Tahsildar for 
Land Acquisition, 1967 Ker LJ 205: (AIR 
1967 Ker 205 (FB)). 

15. However, the decision’ of the Court, 
which under S. 33 of the Act is a decree and 
will also operate as res judicata in subsequent 
proceedings, will nevertheless be an order re- 
lating to compensation within the ambit of 


S. 51 of the C. F. Act.. We refer to this as-| . 


pect because as far as the Madras High Court 
is concerned it has treated an appeal undep ` 
S. 54 of the Land Acquisition Act (1894) 
against an order under Section 30 of that Act 
apportioning compensation as an appeal from 
a decree which would invite Art. 1, Sch. 1 of 
the Court-fees Act (1870) in respect of charge. 
of court-fee. (See Mahalinga v. Theharappa- 
(AIR 1929 Mad 223) and (Chintakeyala) 
Thammayya Naidu v, (Chintakayala) Venkata- . 
ramanamma (AIR 1932 Mad 438). However,, - 
the results of applying S. 8 of the Court-fecs 
Act of 1870 (corresponding to S. 51 of our 
C. F. Act) or applying Art. 1, Sch. 1 of the 
Court-fees Act would be the same as in both 
cases ad valorem fee on the subject-matter! - 
of the appeal will have to be paid. 
16. It was contended by the counsel’ on . 
behalf of the claimants that the Calcutta High 
Court in Rash Behari Sanyal v. Gosto Behari 
Goswami (AIR 1935 Cal 243) had taken a 
different view from that of Chief Justice 
Rankin in Ananda Lal Chakrabutty’s Case 


(AIR 1932 Cal 346). The facts of that case © © 


were :— — 


A Hindu widow had sold immovable pro- - 
perty to one Gosto Behari Goswami. This 


P, 
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property had been acquired by the Calcutta 
Improvement Trust compulsorily and certain 
conipensation had been awarded to Gosto 
Behari Goswami as the owner of the property. 
The reversioners of the widow’s husband 
claimed that they were entitled to the compen- 
sation after the death of the widow because 
the sale by the widow was not for necessity. 
The question whether the reversioners were 
or were not entitled to the compensation 
money depended on the settlement of the ques- 
tion whether the gale by the widow was for 
legal necessity or not. This question had to 
' be settled by the Tribunal in order to deter- 
mine whether the amount of compensation 
should or should not be handed over to Gosto 
Behari Goswami, but be invested by the Presi- 
dent of the Tribunal under the provisions of 
Section 32 of the Act. The reversioners’ 
cleim was negatived by the Tribunal which 
had the jurisdiction to determine the question 
by virtue of the provisions of S. 77 (1) (b) of 
. Bengal: Act 5 of 1971. In an appeal against 
the decision of the Tribunal, a dispute arose 
as to the proper amount of court-fee payable 
_ and it was held that the proper court-fee pay- 
_-vable was under Sch. I, Art. 17 (iii) of the 
” Court-fees Act i.e. fixed court-fee was pay- 
able and no ad valorem court-fee was con- 
templated under S. 8 of the Court-fees Act. 
Justice Costallo who decided the’ case ob- 
served : 


“It is quite clear, in my opinion, that the 
dispute between the Sanyals and Gosto Behari 
Goswami cannot in any sense be properly 
. said to be concerned with the amount of com- 
` pensation payable by. reason of the compul- 
_sory acquisition of the propery Owned by 
‘Bhuban Mohini. The Sanyals in the proceed- 
ings before the President of the Improvement 
. Tribunal -were really asking for a declaration 


: ‘and some. consequential relief, namely, that 


. the money should be invested instead of being 


handed over to Goswami.” 


. >37. We do not think that the learned Judge 
in Rash Behari’s case differed from the rule 
laid down in Ananda Lal Chakrabutty’s case. 

` The observations indicate that there could be 

no question of Section 8 of the Court-fees 

Act coming into play in that case. In fact, 

in a later decision of the Calcutta High Court 

in Kali Gopal Chatterjee v. T. Banerjee (AIR 

_ 1968 Cal 365) Justice Bijayesh Mukherji has 

clearly explained that there. is no conflict be- 

tween the earlier quoted ruling in In Re: 

. Ananda Lal Chakrabutty (AIR 1932 Cal 346) 

‘and Rash Behari Sanyal v. Gosto Behari 

Goswami (AIR 1935 Cal 243), 

18. We might also refer to a Full Bench 
decision of the Punjab High Court in Daryodh 
Singh v. Union of India (LR (1966) 2 Punj 
481 (482)). -The decision holds : 
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“that the dispute as to apportonment 
would be a dispute relating to compensation 
and being a dispute under the Land Acquisi- 
tion Act, where the land has been acquired for 
a public purpose, the court-fee has to be 
computed according to the difference between 
the amount awarded to the appellant and the 
amount ‘claimed by the appellant as provided 
in S. 8 of the Court-fees Act. Thus a mem- 
orandum of appeal against an order under 
Section 30 of the Act has to be stamped of 
ad valorem basis — a result which really car- 
ries Out the intention of S. 8 of the Ccurt-fees 
Act. The scheme of the Land Acquisition Act 
discloses that the Collector, the Court as well 
as High Court are only called upon to deter- 
mine the matters pertaining to compensation, 
The dispute in such matters may relate to the 
area of the land acquired, its quality and the 
amount of compensation payable for it as well 
as the persons who are entitled to the com- 
pensation or its apportionment. Whatever 
form the dispute assumes, it, all ‘the time, is a 
dispute relating to compensation inasmuch as 
when land is acquired what the owners or 
persons having interest in the land are en- 
titled to, is its equivalent in money or in other 
words compensation. Apportionment, as 
divorced from compensation, has no mean- 
ing. It is the compensation money which has 
to be apportioned between the various persons 
having interest in the land acquired. It will 
be apparent from the definition of “persons 
interested” in S. 2 (b) of the Act that this ex- 
pression includes all persons claiming an in- 
terest in compensation to be made on account 
of the acquisition of the land; and the defini- 
tion includes a person to be interested in land 
if he is interested in an easement affec-ing the 


„land. This is a very wide definition and that 


is why, the disputes as to apportionment some- 
times assume considerable proportions.” ` 

(Section 8 of the Court-fees Act, 1870 and 
S. 30 of the Land Acquisition Act, 1894 re- 
ferred to therein corresponds to S. 51 of our 


n F. Act and S. 33 of our Land Acquisition 
ct). 


The Patna High Court has also taken the 
same view in Braja Kewat v. Madanlal 
Aggarwala (AIR 1951 Pat 608). 

In the light of the above discussion, we are 
of the view that the appellants are liable to 
pay court-fee on an ad valorem basis on the 
compensation amount they laid claim to in the 
appeals, under S. 51 of the C. F. Act. Ac 
cording to us the decision in Sabapathy Pillai 
v. Special Tahsildar, Palghat (1970 Ker LT 
1015) on this aspect does not lay down the 
correct law. The reference is answered ac- 
cordingly. A 

‘As the proper court-fee was not paid by the 
various appellants in the above appeals in view 
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of the earlier decision of this court in 1970 
Ker LT 1015, it would only be proper that 
they are given six weeks time from todar to 
pay up the additional court-fee over and atove 
the amount already paid towards court-fee in 
the various memoranda of appeals. We order 
accordingly. - 
These appeals will be posted for hearing and 
Gisposal after the said six weeks. 
Order accordir gly. 
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BHASKARAN, J. (for himself and on be 
half of T. Chandrasekhara Menon, J.) :~—- 
Considering the importance of the question 
of law involved, the learned single Judge, be- 
fore whom this second appeal came up for 
hearing, adjourned it to be heard by a Divi- 
sion Bench which, in its turn, has referred it 
to a Full Bench for an authoritative decision 
on the question as to whether, in the case of 
mortgage arising out of Travaticore area be- 
fore the Transfer of Property Act (Act 4 of 
1882) was extended to that area, a superior 
mortgagee (melottidar) who redeemed the 
prior mortgage with the amount reserved with 
him for that specific purpose and in terms of 
the covenants in the mortgage deed in his 
favour, is entitled to get. himself subrogated 
to the position of the prior mortgagee for the’ 
purpose of S. 4-A (1) (a), read with Expin. H 
to that sub-section, of the Kerala Land Re- 
forms Act, Act 1 of 1964 as amended by Act 
35 of 1969, hereinafter called the Act; and 
that is how the matter is now before us. 

2. Facts are not in dispute, and are not 
required to be stated in detail for a decision 
of the question of law referred to us which . 


virtually will dispose of the second appeal it- - o 


self. The suit is one for recovery of posses- 
sion of the plaint schedule properties, redeem- 
ing Ext. P-2 mortgage (melotti) dated 5-7-1119 
created in favour of the appellant herein (the 
first defendant in the suit) by one Krishna 
Pillai Sankara Pillai to whom the properties 
originally belonged. Prior to Ext. P-2 mort- 
gage (melotti) the said Krishna Pillai Sankara 
Pillai had executed Ext. P-1 settlement deed . 
(dhananischayam udampadi) dated 14-10-1104, 
settling his properties on his mother and his 
children. Pursuant to Ext. P-2 melotti, Ext. 
D-2 prior. mortgage dated 5-7-1083 was re- 
deemed and the plaint schedule properties were 
reduced to his possession by the appellant as 
per Ext. P-3 release deed dated 16-7-1119. - 


3. In the year 1967, after the said Krishna - 
Pillai Sankara Pillai died on 25-8-1964, plain- 
tiffs 1 and 2 (original defendants 4 and 5 were 
subsequently transposed as plaintiffs 4 and 3 ` 
respectively) instituted the suit claiming title 
to the properties as his légal heirs and also 
on the strength of Ext. P-1 dhananischayam 
Udampadi. The ‘defence of the appellant as 
the first defendant in the suit, inter alia, was 
that he was not liable to be evicted from the 


-plaint schedule properties, he being a cultivat- 


ing tenant entitled to fixity of tenure under 
S. 13 of the Act, inasmuch as Ext. P-2, though - 
styled as a melotti, in effect and substance evi- 
denced a lease; and, alternatively, that, as a 
mortgagee he is entitled to the benefits of Sec- 
tion 4-A (1) (a) of the Act, tracing his rights 
and continuous possession from the date of 
Ext. D-2 which was redeemed by Ext. P-3 
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release deed, on the principle of subrogation. 
. This second appeal by the first defendant is 
` directed against the concurrent decision of the 
courts below in favour of the plaintiffs allow- 
ing redemption of Ext. P-2 mortgage and re- 
covery of possession of the plaint schedule 
properties, repelling the contentions of the ap- 
pellant. 

4. No doubt, various grounds are seen to 
have been raised in the memorandum of se- 
cond appeal; however, all that is highlighted 
during the course of the arguments centres 
found the point whether the appellant, in law 
and on the facts of the case, is entitled to 
invoke S. 4-A (1) (a) of the Act as a shield 
against redemption and eviction. It is the con- 
- tention of the appellant that he, as a sub- 
sequent mortgagee under Ext. P-2, is entitled 
to use Ext. D-2 prior mortgage which was 
released in his favour as per Ext. P-3 release 
deed, as a shield against redemption and evic- 
tion invoking S. 4-A (1) (a) of the Act. 

5. It is not disputed before us that the ap- 
pellant redeemed Ext. D-2 mortgage as per 
Ext. P-3 release deed utilising the amounts 
specifically earmarked for that purpose and 


~ > “geserved with him out of the amount secured 


by Ext. P-2 melotti and in accordance with the 

covenants contained therein. On a reading of 

the relevant portions of Exts. P-2 and P-3.we 
are satisfied that the redemption contemplated 
in Ext. P-2 and obtained as per Ext. P-3 re- 

lease deed is one extinguishing Ext. D-2 mort- 

gage without keeping it alive for any purpose, 

and that the contention of the counsel for the 
.’ appellant that the redemption under Ext. P-3 
‘ amounts only to an assignment, not to extin- 
guishment, of the prior mortgage (Ext. D-2) 
cannot be accepted. Construing almost iden- 
tical recitals in the documents concerned in 
Raghavan Vydian v. Parvathi Amma (1973 
Ker LT 1024) this Court has fn para. 7, at 
page 1029, held as follows :— 

“In the instant case what was done by the 
appellant, as has-already been stated, was. to 
redeem Ext. D-1 mortgage in pursuance of the 
direction given by the mortgagor in Ext. P-2, 
with the money reserved with him out of the 
amount secured by Ext. P-2. It cannot be 
construed in terms of the provisions contain- 
ed in Section 92 of the Transfer of Property 
Act, to be an act by which he was entitled to 
get himself subrogated to the position of the 
mortgagee under Ex. D-i. Considering the 
recital in Ext. P-2 and the conduct of the 
parties, even giving a liberal interpretation to 
Expln. If to S, 4-A (1), I think, there is no 
justification for taking the view that the first 
defendant is a mortgagee who had been hold- 
ing the property for more than 50 years on 
the date. of the coming into force of Act 35 
of 1969. It would also be just and equitable 
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to conclude that Ext. P-1 evidences zn extin- 
guishment of the mortgage under Ext. D-1 and 
that it enures to the benefit of the mortgagor 
alone, as it was done with his mozey and 
under his direction in terms of Ext, >-2, and 
the first defendant who secured the release of 
the property from the prior mortgagee as an 
agent of the mortgagor is not entitled to claim 
that his possession of the property is in con- 
tinuation of that of the prior mortgazee, and 
to invoke S. 4-A (1) for establishing the status 
of a deemed tenant with the aid of Expln. I 
to S. 4-A (1).” ; 
The view expressed by the single Judge in the 
passage quoted above has been approved by 
a Division Bench of this Court in A S, No. 
15 of 1975. 


6. It was, however, submitted om behalf 
of the appellant that the Travancore High 
Court had consistently held that the subsequent 
mortgagee or a purchaser of the mortgagor’s 
tight, who in his document has been directed 
to discharge earlier mortgage with the amount 
reserved for that purpose, was entitled to step 
into the shoes of the prior mortgagee. Deci- 
sions reported in Athicha v. Kochu ( (1929) 
19 Tray LJ 8); Pranchu Ouseph v. Punnan 
Mathai ((1937) 27 Trav LJ 1127) and 
Kunjuraman Sadasivan v. Ponnan Kesavan 


‘(1943 Trav LR 1193) were cited as irstances. 


It was also pointed out that following the 
dictum laid down by the Supreme Court in 
Ganeshi Lal v. Joti Pershad (AIR 1953 SC 1) 
a Full Bench of this Court has observed in 
Subhadra Amma v, Velayudhan Pillei (1977 
Ker LT 464): (AIR 1977 Ker 148) thet strict- 
ly speaking the provisions of the Traasfer of 
Property Act would not apply to cazes aris- 
ing from Travancore area prior to the Trans- 
fer of Property Act being made applicable ‘to 
that area; this Full Bench decision mas also 
indicated that the law of subrogation has to 


. ‘be judged on the date of the transaction of 


the mortgage, not when the mortgege was 
redeemed. In this case the controversy as to 
whether the date of mortgage or the date of 
redemption is relevant for the purpose of sub- 
rogation does not arise, inasmuch as Ext. D-2 
mortgage was created and redeemed before 
the T. P. Act (Act 4 of 1882) was extended to 
the Travancore area. 


7.. The counsel for the respondents sub- 
mitted that in the absence of statutery pro- 
vision similar to S. 92 of the T. P. Act (Act 
4 of 1882) what should govern the case is 
the salutary principles of justice, equity and 
good conscience. It is also contenced that 
even assuming that a superiOr mortgagee, 
redeeming a prior mortgage in pursuatice of 
the covenants with the mortgager for -edemp- 
tion with the money reserved for that pur- 
pose, is to be deemed to be the substitute in 
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the place- of the mortgagee under the moet- 
gage which he redeemed- for- the purpose of | 
claiming’ priority among the: mortgagees, it 
could never be used‘ as a shield against -Jė 
‘ mortgagor in an action for redemption 21d 
' wecovery, of. possession." The following: p-3s- 
age in..Athicha v- Kochu ( (1929) 19 Tav 
LJ 8), at page 13, is cited in support of tis 
contention :— ; 

_ “Her having. ee the sale deed, Exhibiz 1, 
with an undertaking to redeem the debt, comld > 
_ not render .her personally liable for the deht . 
to the mortgagee. ,The undertaking mht 
probably estop her- from claiming the benefit 
‘of ‘subrogation as against her vendor; but 


there is nothing, ‘either in law or equity to 
disentitle her to the same, as against the plzin- 
tiff” (Emphasis supplied) 

Our attention has also. been drawn to the 
following observation .by Nokes, J., who de- 
livered the supporting judgment in Kunjv-a- 
-man Sadasivan v. Ponnan Kesavan os Tray 
LR 1193) at page 1206 :— 

“Questions of subrogation, however, do aot 
usually arise unless there is more than =ne 
mortgage.” 

We see the force of this argument. Thoegh . 
the counsel for the appellant submitted that 
the disability of estoppel as against the mort- 
gagor would not hold good as against his 
legal heirs with whom the mortgagee who re- 
deemed the prior mortgage did not enter imto 
any covenant in. that behalf, we.are not inclin- 
ed to hold that to be the correct view. In >ur 
_ opinion, for the purpose of subrogation what. 
is a bar. against the mortgagor should bold 
~7 — \good against his legal heirs also. 

8. Having found that in terms of Exts. P-2 
and P-3 there is a complete extinguishrrent 
of Ext. D-2 mortgage without being kept a ive 
or any purpose, and applying the principles 
of justice, equity and good conscience to his 
case arising from the Travancore area before 
the T. P. Act (Act 4 of 1882) was extendec to 
that area, and even assuming without examin- 
ing, for the purpose. of this case that the d=ci- 
sións of the Travancore High Court cited e- 
fore us lay down the correct law on the qs- 
tion of subrogation in regard to superior mirt- 
gagee ‘redeeming priot mortgage, we have no 
hesitation in holding that a superior mrt- 
` |gagee redeeming a prior mortgage in par- 
suance of the covenant’ between him =nd 
the mortgagor is not. entitled to claim -he 
benefit of subrogation as against the mrt- 
gagor; and therefore the appellant is not en- 
titled to tack'on the mortgagee’s possess:on 
under Ext. D-2 to his own possession feom 
Ext: P-3 release date, namely, 16-7-1119, Jor: 
the purpose of invoking S. 4-A- (1) (a) of. -he 
Act.’ Accordingly, we confirm the decisior of: 
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Krishna -Pillai y.-Velayudhan Fillat (FB) (Nambiyar C. J.) + [Prs. 7-11]. ‘Ker. 49 
‘the courts below- and dismiss this ‘second ap] 


peal with costs. ` 

‘GOPALAN NAMBIYAR, c: Ni 8 T 
agree with ‘the judgment of Bhaskaran, J., deli- 
vered on behalf of the Bench, bit add. a few : 
words of my.own. -> 


10. Counsel for the appellant - contended 
that the decision in Raghavan Vydian v. 
Parvathi Amma .(1973:Ker LT 1024) had stat- 
ed the principle. that ‘a person: who redeems in 
pursuance of a covenant with the mortgagop 
îs not entitled to subrogation, rather broadly, 
and that the settled common law of the 
Travancore area disclosed a different position. 
For the said proposition, he invited Our atten- 
tion to Franchu Ouseph v. ‘Punnan Mathai 
( (1937) 27-Trav LJ 1127). That decision re- 
cognised that where the person paying. the prior 
mortgage is not himself the primary. debtor, 
he. is entitled to subrogation even if the pay- 
ment is made under a covenant or agreement 
(vide. page. 1132). The principle of the deci- 
sion was followed in‘ Velayudhan Nair v: 
Thomas ( (1942) 32 Tray LJ 507) which has 
referred to the early decision in Athicha v. 
Kochu ((1929) 19 Trav LY 8), to which I 
shall immediately. refer. Counsel also cited 
the decisions in Kunjuraman Sadasivan v. 
Ponnan Kesavan (1943 Trav LR 1193) which 
is stated to have followed the principle in 
Velayudhan Nair v. Thomas ( (1942) 32 Trav 
LJ 507) and the decision in Subramonia. Iyer 
v. Pachi Amma Lekshmikutty Amma (1976 
Ker ‘LT 389):(AIR 1977 Ker 5) following 
Raghavan Vydian v. Parvathi Amma (1973 Ker 


_ LT 1024). We also referred us to the Division 


Bench ruling in Bhaskara Menon y..Madhavan 
(1975 Ker LT 38): (AIR 1976 Ker 62) which 
followed Raghavan Vydian v, Parvathi Amma. 
(1973 Ker LT 1024) and to the Full ‘Bench . 
judgment in Subhadra- Amma v. .Velayudhan 
Pillai (1977 Ker LT .464) : (AIR 1977 Ker 148). 

11. The decisions in, Athicha v. Kochu 
((1929) 19 Trav LJ 8) and Kunjuraman 
Sadasivan v. Ponnan Kesavan (1943 Trav LR 
1193), properly analysed and understood, lay 
down that before the covenant. can exclude 
subrogation, it must be with the mortgagee. 
It also seems to be the principle of these deci- 
sions that while a puisne mortgagee who re- 
deems a prior mortgage can keep it alive and 


_ Claim subrogation as against ‘subsequent mort- 


gagee, ‘he cannot do so as against the mort- 
gagor. This seems to be implicit from the‘ 
passage from the judgment’ in ‘Kunjuraman 
Sadasivan v. Ponnan Kesavan (1943 Trav LR 
1193) at page 1207 and`in the passage: extract-" 
ed ‘from. Athicha v. Kochu ( (1929) 19 Trav 
LJ 8); There. seems to be no justification even 
to understand the Travancore common law in -` 
this limited and qualified sense after the pro- 
nouncement of the Supreme Court in -Ganeshi: * 


” Unni and another, Respondents. 


_ Cases Referred : 


50 Ker. [Prs. 1-3] Kuttappa Kurup v. Sreedharan Unni (FB) (Nambiyar C. J.) 


Lal. v. Joti Pershad (AIR 1953 SC 1) which 
generally laid down the law in respect of areas 
not governed by the Transfer of Property Act. 

7 Appeal dismissed. 
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FULL BENCH 
GOPALAN NAMBIYAR, C. J. 
SUBRAMONIAN POTI AND 
KUMARI JANAKI AMMA, JJ. 
Kuttappa Kurup, Petitioner v. Sreedharan 


C..R. P. No. 3721 of 1976, DJ- 9-12-1977. 


Kerala Agriculturists Debt Relief Act (11 of 
1970), Ss. 15 and 16 — Proceeding under 
S. 15 for ‘settlement of debts — Property 
under usufractuary mortgage not excluded i, 
Receiver competent to take its possession. 


In a proceeding under S. 15 for settlement 
of debts the Receiver is competent to take 
possession of property under usufructuary 
mortgage. The provisions of Ss, 15 (3) and 
16 (1) indicate that what is contemplated by 
S. 15 is a complete and effective settlement 
of debts, and for that purpose ‘debts’ are 
understood in a wide and comprehensive sense 
as including even property which is the sub- 
ject-matter of a mortgage or charge. Sec- 


_ tion 15 (3) (d).proceeds on that footing. It is 


also clear from the provisions of S. 16 that 


secured creditors do not stand outside the- 


scheme of settlement, that they have to look 
for ‘satisfaction of their secured debts to the 
balance of the assets, and rank aè uasecured 
creditors in proportion to the debts due to 
them. They have only a preferential right to 
payment over the unsecured creditors. When 
the debtor leaves his assets under the control 
of the court, the assets thus left have to be 
understood in a wide and comprehensive sense. 
It is further clear that a usufructuary mort- 
gagee is also within the scheme of the settle- 
ment. Sub-section (7) of S. 15 attracts only 
the procedure under the Insolvency Act but 
though under the Insolvency Act a secured 
creditor is outside the scheme of Insolvency 
under the provisions of the Debt Relief Act 
he is not outside the scheme of settlement. Case 
law relied, 
Chronological Paras 
1969 Ker LR 481 5 
1966- Ker LR 512 1, 4,7 
(1943) 33 Trav LJ 787. (FB) 508 

H. Sivaramakrishna Fyer, for Petitioner; 
T. L: Viswanatha Tyér and P. S. Narayanan, 
for Respondents, i M 
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. settlement of debts. 


(Paras 3, 6, Ty 


$ 


A.I. R. 


"GOPALAN NAMBIYAR, C. J.:— The 
case has been referred to a Full Bench as it 
was felt that the Division Bench ruling in 
Soolapani Variyar v. Padmavathy Amma (1966 
Ker LR 512) contained certain observations 
which may require re-consideration. oi 


2. The question arises on a petition filed 
by way of objection to the report of the re- 
ceiver in connection with an application under 
S. 15 of the Agriculturists Debt Relief Act for 
The objection filed by 
Revision Petitioner,- a usufructuary mort- 
gagee from the debtor, was that he cannot 
immediately be dispossessed, nor possession 
taken from him, and that the properties sub- 
ject to the usufructuary mortgage, taken pos- 
session of by the receiver should be restored 
to him. The court below dismissed the ap- 
plication. : . 


3. Section 15 of Act 11 of 1970 provides 
for applications by persons unable to pay their _ 
debts. Section 15 (3) lists the particulars to 
be contained in the application. Clauses (d) 
and (e) of the same which’ are particularly im- 
portant read as follows :— = ` . 

“15. (3) An application under sub-sec. (1) 
shall contain the following particulars, namely; 

(a) to OQ xx * xx xx Xxx 

(d) the particulars’ of all his property in- 
cluding claims due to him together with a 
specification. of the value of such property 
and the place or places at which ny such 
property is to be found and the details of any 
mortgage, lien or charges thereon; š 

(e)a statement’ that ke unconditionally 
leaves all- his assets in the “control of the 
Court.” 


Clause 7, on which some reliance is sought to 
be placed by counsel for the revision-peti- 
tioner and which has been referred to also in 
the order of reference made to the Full Bench, 
enacts that the procedure- prescribed in the 
Insolvency Act, 1955 shall, mutatis mutandis, 
be applicable to the proceedings under the 
section. ` Section 16 (1) of the Act may -also 
be usefully quoted : T 

“16. Settlement of liabilities by Court: 

(1) The court shall, after determiration of 
the admissibility and the amount of each claim 
under sub-section (6) of S. 15, settle zhe liabi- 
lities of the debtor in the manner mentione 
thereunder, namely :— é . 

(a) One-fourth of the entire assets. not ex- 
ceeding six thousand five hundred rupees in 
value shall be allotted and given over to the 
debtor subject only to such liabilities by way 
of public revenue due on land or any- tax, cess, 


. fee, rent, jenmikaram or such other dues 


chargeable thereon by virtue of any enactment 
for’ the time being in force; i i 
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Provided that in such allotment, the home- 
stead in which the debtor lives shall, on his 
application, be allotted to his share; 


(b) after payment of all ‘liabilities by way. 


of public revenue due on land or any tax, 
cess, fee, rent, jenmikaram or such other dues 
chargeable by virtue of any enactment for the 
time being in force, all the remaining assets 
shall be distributed and made over to the 
creditors; 


Provided that secured creditors shall, in the 
order of mutual priority, be paid in prefer- 
ence to unsecured creditors, and after payment 
of all debts due. to the Government or to any 
local authority, the balance of the assets shall 
be distributed amongst unsecured creditors in 
proportion to the debts due to them.” 


Reading S. 15 (3) in the light of S. 16 (1) it 
appears to us that what is contemplated by 
S. 15 is a complete and effective settlement of 
debts for that purpose, ‘debts’ are understood 
in a wide and comprehensive sense as‘ inclid- 
ing even property which is the subject-matter 
lof a mortgage or charge. Section 15 (3) (d) 
proceeds on that footing. It is also clear from 
the provisions of S. 16 that secured- creditors 
do not stand outside the scheme of settlement, 
that they have to look for satisfaction of their 
secured debts to the balance of the assets, and 
rank as unsecured creditors in proportion to 
the debts due to them. They have only a pre- 
ferential right to payment over the unsecured 
creditors. That the scheme of the settlement 
and the scope of the section are such as we 
have understood, was the view taken with res- 
pect to the almost identical provisions of the 
Travancore Debt Relief Acts (Acts 2 and 
3/1116). The provisions of these Acts were 
elaborately discussed by a Full Bench in 
Padmanabha Pillai Padmanabha Pillai v. 
Ouseph Chacko (1943-33 Trav LJ 787), 
Krishnaswamy Iyer, C. J. in the course of his 
judgment, referred to S..16 (3) (e) of the Act 


read with sub-cl. (c) thereof and pointed out. 


that the word ‘assets’ in sub-clause (e) was 
used in its wider sense meaning all the pro- 
perties of the debtor whether charged or not, 
the charges, mortgages and simple debts all 
being intended to be shown as liabilities under 
sub-section (b). From the provisions which 
we have extracted earlier the same is the 
scheme of S. 15 of Act 11 of 1979. The 
learned Judge considered the argument that 
the usufructuary- mortgagee stand outside the 
section and cannot be, affected by the Act or 
by S. 19 thereof, and observed that this was 
an over statement of the position: It was 
pointed out that secured debts and simple 
money claims, all come into the scheme of the 
settlement; that the proceedings are for full 
settlement of all debts. It was therefore held 
that the usufructuary mortgagees do come 
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` ful agreement. 
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within the scheme of administration provided 
under the Act. : 

4. A -Division Bench ‘of: this Court in 
Soolapani Variyar v. Padmavathy Amma (1966 
Ker LR 512) referred to the decision and ap- ` 
proved the above Full Bench ruling of the 
Travancore High: Court. - After noticing the 
passages from the judgment of Chief Justice 
Krishnaswami Iyer, Justice Nokes and Justice 
Abrahami, the Division Bench concurred with 
the statement of the principle by the learned 
Chief Justice. Justice Nokes, at page 797, in 
his separate judgment, had also pointed out 
that the word ‘assets’ used in the Act means 
property or gross assets, and that the entire 
assets may include even lands subject to usu- 
fructuary mortgage. 

5. There is also a judgment of Krishna 
Iyer, J. of this court (as he then was) in 
Kunhamma v. Uduppuru (1969 Ker LR 481) 
construing the provisions of Ss. 15 and 18 of 
the Agriculturists Debt Relief Act, 31 of 1958 
almost similarly worded. Observed the learn- 
ed ‘Judge : 

“8. The property sold under Ext. P-3 cover- 
ed the totality of the rights in the property 
that belonged to the 1st defendant and a sum 
of Rs. 3,000/- was fixed as the price, regard- 
less of encumbrances. The purchaser took 
the property subject to the burden attached to 
it. The vendor has bargained for and secured 
the price of his interest whatever it may be, 
and the purchaser thereafter becomes the 
owner of the property. The whole property, 
burdened though with the encumbrances, is 
his. Therefore, under S. 15, when he uncon- 
ditionally leaves all his assets “in the control 
of the Court” he makes over the whole pro- 
perty. There is no scope for a dissection of 
the entire property into the equity of redemp- 
tion and the mortgage and claiming that the 


. Mortgage is altogether unaffected by the pro- 


ceedings under S. 15. It is a specious argu- ’ 
ment which has no merit, in commonsense 
and in law, and casuistry cannot prevail in 
Court”, i 
. 6 With the above exposition of the scope 
and content of the sections, we are in respect- 
It is therefore clear that when 
the debtor leaves his assets under the control 
of the court, the assets thus left have to’ be 
understood in a wide and comprehensive sense. 
It is further clear that a usufructuary mort- 
gagee is also within the scheme of the settle- 
ment. The position is thus clear from the 
statutory provisions and the judicial exposi- 
tions noticed. We find it unable to grant the 
prayer made by the revision petitioner that the 
Property which is the subject of the usufruc- 
tuary mortgage in his favour be restored to 
his possession by the receiver who seems to 
have taken charge of the assets of thé debtor. 
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“7; It'was stated’ by the learned Judges. that 
‘one of the- points for consideration would: be. 


‘whether -by. reason: of S. 15- (7) of the Act 
. attracting the provisions of the Insolvency Act, 
any difference: would be made to the position 
expounded in 1966 Ker LR 512. We do not 


‘think that these provisions would make any ’ 


difference. For the one thing, it attracts only 


the procedure under the Insolvency Act; for- 


another under the Insolvency Act a secured 
creditor is outside the scheme of Insolvency. 
But under the provisions of the Act here in 
question, he is not outside the scheme of settle- 
ment. We are therefore of the view that Sec- 
tion 15 (7) does not make any difference to the 
. position that we have stated. 1966 Ker LR 
512 does not require reconsideration. We 
affirm the, judgment of the court below and 
dismiss the revision petition, in the circum- 

stances, Without costs. 
Petition dismissed. 
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FULL BENCH 


SUBRAMONIAN POTI, KHALID AND 
CHANDRASEKHARA MENON, JJ, 


State of Kerala, Appellant v. Chacko, Res- 


‘pondent. 
L. A. A. 48 and 50 of 1975, DJ- 14-3-1977. 


(Ay Kerala Land Acquisition: Act (21: of 
1962), S. 60 — Appeal-— Grounds of appeal 
— New point — Objections to Commissioner's 
report on the ‘basis of which market value 
was determined, not filed by the State in 
fower Court — No reason shown why these 
objections could not have been filed in lower 
Court at proper time — Such objections can- 
- not be entertained in appeal before High 
. . Court. (Para. 2) 

(B) Kerala Land Acquisition Act (21 of 
1962), S. 25 — Acquisition of land — Com- 
_ pensation payable — Market value — Deter- 
mination — Matters to be taken into consi- 
deration — Net income _ as to be 
adopted. 

It is not possible to lay down a hard and 
fast rule that 16 times the annual value has 
to be adopted in every case for determining 
the market value. There may be cases where 
: the multiple may even be lower than 16. In 
. the instant case, however, there is no justifica- 
` tion for further enhancement from 16 times 
to 20 times. (Para 6) 

It would not be possible. to lay down any 
` rule ‘as. to what should be the. number of 
- years to be faken into account to determine 
; the market’ value ` in “regard to any particular 
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State v. Chacko (FB) (S. Poti J.) - 


-item . of. property. That. depends upon. the .. 
- nature of the property: . Ultimately the ques- 


- AIR 1949 Mad 171 


A. I R. 


tion is.one of determining what value a willing 
purchaser would pay to a willing seller. AIR 
1973 Ker 254 (FB), Rel. on. ..- (Paras 3, 4) 
: In every case where the question of market - 


value arises for decision the determination by - 


the court must be of the price whica a will- 
ing vendor might reasonably expect to obtain 
from a willing purchaser. One of the methods 
and probably the best, to determine the mar- 
ket value is to ascertain the value of land 
similarly situate, But sometimes such evi- 
dence may not be available. Even when evi- 
dence of transactions relating to property in 
the neighbourhood is available the property 
may not be similarly situate for reasons such 
as existence of building in it or corsiderable 
difference in the advantages of such properties. 
When the property is one which yields a re- 
gular income the determination of market 
value on the basis of such income is a well 
accepted method. Usually it may te a pur 
chase as an investment. There may be excep- 
tions such as where a person purchases a house 
for his residence. But where one purchases 
a property by way of investment it would be 
reasonable to assume that such purchaser’ 
would expect a proper return. The question 
would be what- would be the return which. 
such a purchaser would expect from-.a pur- 
chase made at the relevant time. AIR 1939 
PC 98, Rel. on. Case law discussed. 


(Para 4) 
Cases Referred : Chronological Paras 
AIR 1975 SC 1723 5 
1974 Ker LT 143 4 
AIR 1973 SC 2463 5 


AIR 1973 Ker 254: 1973 Kes LT $73 eB) 
AIR 1969 Ker 265 A 
1962 Ker LT 811 

AIR. 1959 Andh Pra 52 

AIR 1958 Ker 67 : 1957 Ker LP. 1076 


AIR 1941 Mad 684; 1941-2 2 Mad Li 75 
AIR 1939 PC 98 
AIR 1918 Pat 625 (2) 
AIR 1915 Mad 356 (2) ` 
Advocate General (M. M. Abdul Khader), 


for Appellant; P. C.. B. Menon, AR: Respond- 
ent. l 


. SUBRAMONIAN POTI, ‘de :— These are 


NMUahahADAnAURA 


“appeals by the- State of Kerala against the 


decision of the. court below in L, A. O. Ps. 
215 of 1971 and 492 of 1971. These cases 


„were tried | along with a number of other cases 


and a common judgment has been defivered. by | 
the learned: Subordinate. Judge. We have to- 
-day disposed of. appeals against the other cases 


„independently. We have taken. up these. cases 
-separately -because, unlike in the other cases,. 


1979. - 


„the State has not chosen to file: objections.-t? 


thé commissioner’s. report on the basis - of 


which market value-has been found by “he: 


court below. ` At the hearing learned Ad~o- 
cate-General urged very serious Objection to 
the commissioner’s report and particularly “he 
method of crop cutting ‘experiment conduc-ed 
by the commissioner. Possibly this objection 
could have been valid and might have influ- 
ericed this Court to remit the case back to 
the court below for: fresh consideration Lad 
such objection been taken before the court 


below. In the absence of objection to he, 


method adopted and in the absence of eny 
evidence to show that the commissioner’s re- 
port ought not to have been acted upon i is 
not for this Court to set aside the report Or 
to set aside the judgment of the court below 
based upon such report. The court below ras 
accepted the report and determined the mar- 
‘ket value on the basis of 16 years’ net income. 

2. In both these appeals objections to the 
cOmmissioner’s report were filed in this Ccurt 
with a ‘petition that these objections may be 
accepted. We have gone through these peti- 
tions. Absolutely no reason is. shown why 
these objections could not have been filed in 
the court below at the proper time: We 
would have expected a more. detailed petition 
placing before court all material which would 
be relevant in considering whether the failure 


‘Ito file objections was bona fide. If it was due 


to sheer negligence of those who conducted 
the case, it is not for us to reopen the case at 
the instance of the State. It is more so be- 
cause it would be unfair to the claimants to 
do so, now that all evidence of the trees in 
the lands has disappeared by reason of the 
area submerging in water. Hence we see no 
reason to entertain the. objections. Conse- 
quently the appeals are dismissed. 

` 3. There is a cross-objection in L. A. A. 


50 of 1975. .An important question is raised 
by the respondent in the cross-objection’ and 


“that is urged with considerable force by lezrn- 


ed Advocate Sri Balakrishna Menon appzar- 
‘ing for the respondent. In all the cases which 
came up before us relating to acquisition: in 
the same area for the same purpose we kave 
determined market value by adopting 16 years’ 
net.income as the basis. But it is the case 
of the respondent that 20 years’ net income 


ought: to have been ‘adopted and that abne- 


would be adequate as the market value of the 
property. ‘The question had- engaged aten- 
tion of this Court on previous occasions: A 


’ Full Bench’ of this Court had occasion to cone. 
. Sider in Poyyerj Rarukutty v. Special Taksil- 


‘dar: and. L. A.: Officer. (1973 Ker LT 573): 
(AIR 1973 Ker 254) the ‘multiple to ‘be adopt- 
jed: Even 16 times nef income’ is not aini- 
Jversal rule, ~ It- may “be less- in appropriate 
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` of that property on the relevant date. 
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cases. It would not-be possible to lay down 
any rule as to what should be the number 
of years to be taken into account to: determine 
the market value in regatd to any particular 


‘item of <property... That depends- upon .the 


nature of the property.. - 

4. It has been indicated earlier in the 
decisions of this Court that though at one 
time this Court and other courts had adopt- 
ed a higher multiple as applicable for de- 
termining the capitalised value of acquired 
land that is no longer relevant since the in- 
terest on gilt-edged securities and bank de- 
posits has gone up in the recent years. Ulti- 
mately the question is one of determining what 
value a willing purchaser would pay to a will- 
ing seller. ‘Market value’ is a term not defin- 
ed in the Land Acquisition Act: The ques- 
tion has been considered in detail in the Full 
Bench decision adverted to above. Isaac, J., 
in paragraph 2 of the decision (1973 Ker LT 
573): (AIR 1973 Ker 254) (Para 2) refers to 
this thus: 


“2. S. 25 of the Act enumerates the things 
to be taken into consideration in determin- 
ing the amount of compensation. The first 
thing is the market value of the land at the 
date of the publication of the notification 
under S. 3 (1) of the Act. The other con- 
siderations are not relevant here. Land as 
defined. in the Act includes benefits arising 
from it and things attached to the earth, So 
the compensation payable for a land with 
buildings in such a case is the market value 
The 
term “market value” is not defined in the Act, 
nor is there any provision in the Act or the 
Rules thereunder as how to decide it. The 
Land Acquisition Bill, 1893 contained a de- 
finition of “market value”. But the Select Com- 
mittee which scrutinized the Bill dropped 
that definition, and it stated that no attempt 
should be made to define that term; and that 


“the price which a willing vendor may be ex- 


pected to obtain in the market from a willing 
purchaser” should be left to the decision pri- 
marily of the Collector and ultimately of the 
Court. The Law Commission of India, 1957 
agreed. with the above view. The Privy 
Council stated in Narayana Gajapatiraju v. 


. Revenue Divisional Officer, AIR 1939 PC 


98: 


“The “compensation must be determined 
therefore by reference to the price which a 


‘willing vendor might reasonably expect to’ ob- 
‘tain from a willing > purchaser.” ves 


The definition of market value as enunciated 
by the Privy .Council in the decision in 


- Narayana Gajapatiraju v..R. D. O., AIR 1939 


PC 98 has been adopted by courts’in India. 


- In every case where the question. of. market 


54 Ker. [Pr. 4] 


value arises for decision the determination 
by the court must be of the price which a 
willing vendor might reasonably expect to ob- 
tain from a willing purchaser. One of the 
methods and probably the best, to determine 
the market value is to ascertain the value of 
land similarly situate, But sometimes such 
evidence may not be available. Even when 
evidence òf transactions relating to property 
in the neighbourhood is available the property 
may not be similarly situate for reasons such 
as existence of building in it or considerable 
difference in the advantages of such proper- 
ties. When the property is one which yields 


ja regular income the determination of market 


value on the basis of such income is a well 
accepted method. That in because in regard 
to such property any purchaser would natu- 
rally consent to a transaction of purchase 
taking into account the income, that will be 
derived regularly from such property. Usual- 
ly it may be a purchase as an investment. 
There may be exceptions such as where a per- 


- ison purchases a house for his residence. But 


where one purchases a property by way of 


“investment it would be reasonable to assume 


that such purchaser would expect a proper 
return. The question would be what would 
be the return which such a purchaser would 
expect froma purchase made at the relevant 
time. It is in that context that this Court 
had occasion to consider the gradual increase 
in the rate of Bank interest in the last two 
decades. It has also been noticed that though 
at one time deposits in banks were not very 
popular and ‘therefore the test of interest on 


, gilt-edged securities’ had been adopted that is 


no longer the case particularly when’ deposit 
in Banks is a very safe form -of investment. 
Therefore the return obtained by’ depositing 
money in a Bank may indicate what return 
a prudent investor would expect if his invest- 
ment is made in immovable property for the 
purpose of getting income as return. . Our 
attention is also drawn to the fact that the 
question would also be whether the corpus is 
likely to fade out in due course or whether 
the corpus would always remain intact. Tak- 
ing into account all these this Court said in 
State of Kerala v. Madhavi Amma (1974 Ker 


. LT 143) that even the rule of taking 16 years’ 


` 


net income as the market value adopted in 
some cases may not be appropriate in the 
present context. We may,-in this context, 


quote a passage from the decision in Poyyeri - 


Rarukutty v.. Special Tahsildar and L. A. 
Officer (1973 Ker LT: 573 at p. 579): cs 
1973 Ker 254 at pp. 257, 258) (FB). ` 
learned Judge Isaac, J. said: - 


“11. We shalt also refer to another autho- ` 


rity on the subject, “Law of Eminent Domain” 
by Alfred D. Jahr (1953° Edition). After a 


State v. Chacko (FB) (S. Poti J.) 


.of rental valué capitalization, 


ALR. 


general discussion regarding the valuation of - 
property, the learned author sums up at 


‘pages 100-101: 


“It is evident, therefore, from the forego- 
ing definitions as well as from numerous other 
definitions which may be cited, that the fair 
market value of property taken by eminent 
domain is the price that the property will bring 
when offered for sale by one desiring but not 
obliged, to sell; and purchased by one desir- 
ing to purchase but under no necessity of 
buying. It is the price which a piece of pro- 
perty will bring in the market wher offered 
for sale and purchased by another, taxing into 
consideration all the elements of the avail- 
ability of the property, its use, pCtential or 
prospective, and all other elements which 
combine to give-a piece of property a market 


- value.” 


He deals with the fixation of. market value 
on the basis of rental income at pages 226 to 
229, and sums up as follows : 


“It is far sounder practice to avoid the use 
if better evi- 
dence of market value is available. In any 
event, the courts-are inclined to give a greater 
weight to sales of similar properties in the 
market than to evidence of leasehold rentals.” 
Dealing with the method of capitalisation of 
income, the learned author says at pege 230: 

“It is quite evident from the formula that 
the lower the rate of return applied, the higher 
the capitalized’ sum’ will be. However, the. 
rate of return on money invested is dependent 
upon many’ varied factors, (1) Safety of prin- 
cipal; (2) liquidity of investment; (3) certainty 
of income; (4) possible market fluctuations; 
(5) appreciation of, principal or income; and 
undoubtedly other elements too numzrous to 
mention. The interest rate current in the secu- 
rity market must be considered, as well as the 
investment rate to be obtained from hizh grade 
bonds or common stocks and commodities 
traded on the several exchanges.” - 


12. It is evident from the above passage 
that the basic factor in applying the method 
of capitalisation of income for ascertaining 
the market value of a real property is the rate 
of return that an ordinary investor would 
reasonably get on his investment, having due 
regard to all relevant circumstances. Our . 


‘attention has been drawn to a few decisions 


where the maket value of lands has been fixed. 
from 25 times to 33 1/3 times the annual in- 
come. The High Court of Madras seems to 
have taken a firm view that investment on 
landed property should be treated on a par ~ 
with investment in gilt-edged securities, and 
that ‘the market value of such a property 
should be equal to the amount that has to be 
invested in a gilt-edged ‘security for bringing 


Cra 


1979 State v. Chacko’ 


an income equal to the annual income of -he 
property. In other words, if the rate of in- 
terest‘ paid on gilt-edged securities is 3%, che’ 
market value of a landed property fetching an 
annual income of Rs. 3/- -would be Rs. 100/-; 
that is to say 33-1/3 times the annual income. 
We shall only refer to a Division Bench deci- 
sion of the Madras High Court in Radha- 
krishna v. Province of Madras, AIR 1849 
Mad 171 wherein Rajamannar, C. J., afte a 
review of its earlier decisions, stated : 

(5) After a consideration of all these cazes, 
it appears to us that both on principle and on 
account off the similarity of facts, the valia- 
tion in this case should follow the basis adcpt- 
ed by King and Patanjali Sastri, JJ. in Lend 
Acquisition Officer, Calicut v. Subbarao (1941 


‘2 Mad LJ 75: AIR 1941 Mad 684). There, 


as here, the property acquired was land vith. 
building thereon. The number of years’ rur- 
chase was arrived at by taking into account 
the- interest yielded by Government securiies 
at the time of the notification under S. 4 1) 
of the Act. In the present case it appears 
from the judgment of the lower Court that ft 
was not disputed that gilt-edged securities were 
carrying interest at three per cent at the tme 
of the acquisition. The annual rental vzluė - 
must therefore be capitalised at 33 1/3 years’ 
purchase.” 


13. The above view has been followed by 
the High Court of Kerala in some of its Geci- 
sions. In State of Madras v. Aissabi (1957 
Ker LT 1076): (AIR 1958 Ker 67) and Gate 
of Kerala v. Govindan (1962 Ker LT 311) 
the Court fixed 33 1/3 times the annual rent 


' as the. market value of land with buildings 


situate in a municipal town. The method of 
fixing the market value of land by treatirg it 
on a par with gilt-edged security has been ad- 
opted occasionally by other High Courts also. 
We are constrained to point out that ths is 
an unrealistic method. One would not have 
erred grievously in adopting such a mé hod 
for valuing landed property a few decades 
ago, when channels for investment of meney 
were very limited, and investment on land was 


‘considered very prudent and safe. Yet allow- 


ance has to be made in the case of a land 
with building for recurring depreciation or the 
building, its age'and probable period of fiture 
existence, besides other factors. In the case 
of gilt-edged securities there is the assumption 
that the corpus is safe and not subjec to 
diminution. At any rate, that is the basis on 
which the rate of interest. obtained on such 
securities is adopted as the standard for deter- 
mining the market. value of land. That as- 
sumption does not apply to a land with b.ild- 
ing, since the building is subject to depr-cia- 
tion. No reasonable person would now invest 
on land unless he can get.as much return as 
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can be obtained from any other investment. 
The rates of interest for gilt-edged securities 
have also gone up much higber than what 
they were a few decades ago. We have 
nationalised banks which give more than 6% 
interest on fixed deposits. With growth of 
industry, channels for investment and rates of 
return have also increased. These-are all re- 
levant considerations in fixing the market 
value of land. We have already discussed in 
detail the various principles to be applied in 
determining the market value. Capitalisation 
of annual income is only one of the methods. 
Whether it is a suitable method in a given 
case, and if so, at what multiple of the annual 
income the market value can be fixed would 
depend on a variety of circumstances. Yo put : 
it briefly, the object is to ascertain what a 
willing vendor might reasonably expect to- ob- 
tain from a willing purchaser, and the method 
that should be adopted to arrive at that 
amount should be the one: most appropriate 
on the facts and circumstances of the case.” 
Agzin in the same decision one of us said 
thus: i 


“Before closing, I must express my agree- 
ment with the views expressed by Isaac, J. as - 


. to the number of years’ purchase to be adopt- 


ed for the purpose of capitalisation.. Time 


` there was when investment in landed proper- 


ties was considered to be the safest form of 
holding assets. With the various legislations 
affecting agricultural property and in particular 
the laws relating to agrarian reforms and 
those affecting urban property such as rent 
cortrol legislations investment in land bas no. 
longer the same appeal as it had two or three 
decades ago. Investments in stocks and 
shares, provided one is not too speculative, 
is considered worthwhile and it yields better 
returns. Even deposit of cash in Banks is 
attractive enough. The result is that today 
no prudent man ever thinks of investing in 
land or buildings unless he’ expects quite a 
good return for his money. Possibly it may 
be said that investment in land may be advant- 
ageous as there may be appreciation in value. 
The temporary phase of appreciation of 
value of properties need not necessarily be 
taken by any investor as a perennial feature. 
Besides, when such possibility of phenomenal 
appreciation in prices is shown, the court may 
consider ‘it as indication of the potential of 
the property and in determining the number 
of years’ purchase for capitalisation this may 
have a bearing. All told it will be unreason- 
able to expect a prudent investor to sink his 
money in purchase of properties with buildings 
unless he is assured of an appreciable increase ` 
in the income return, from what he could 
safely obtain by depositing his money with a. 
Nationalised Bank and earn, say 7 per cent as 


- yearly intérest... 
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ancient concept of return on gilt-edged securi- 


- tios as the basis. for. capitalas may no 


Tonge. be appropriate.” . 


By Our attention has ‘been drawn ty learn- 


.ed. counsel for the respondent to the decision 


fn State. of Tamil Nadu v. Joseph (AIR 1973 
SC 2463), 5tate of W. B: v. Shyama-Pada 
(AIR 1975 SC 1723) and State of Kerala v. 


Mariamma (AIR 1969 Ker 265). We do not 


find. consideration of this question in any of 
these -decisions. The question as ‘to what 
should be the multiple to be adopted did not 
arise in any of these cases. 
State of Tamil Nadu v. Joseph (AIR 1973 SC 
2463) concerned an acquisition under a noti- 
fication of March 7, 1956. The Land Acqui- 
sition Officer found in his award, that the 
value should be determined by capitalising the 
net income at 20 years’ purchase.. The Sub- 
ordinate Judge and. the High Court agreed 
with this. It is in this context the court said 


“that a fair method has been adopted to arrive 


at the market value of the topes. The court 


_ teferred to the decisions in Rajammal v. Head 


Quarters, Deputy Collector, Vellore (AIR 1915 
Mad 356 (2)) which had adopted 20 years’ 
annual rental, Kompalli Nageswera Rao v. 
Special Deputy Collector,’ Land Acquisition 
Bapatla (AIR 1959 ` Andh Pra 52) wkich had 
adopted capitalisation . at 15 years’ purchase for 
determining the market value of a coconut 
garden ‘and Elias M. Cohen v. Secy. of State 
(AIR ‘1918 Pat 625 (2)) which had adopted 


15 years’ purchase to determine ‘the market ~ 


value of an orchard. The Court did not ex- 
press any disapproval of the. views taken by 
the courts in those cases. Apart from the 
fact that the interest rate in 1956 was con- 
siderably lower than that in 1969, we do not 


see any rule laid down..by the Supreme. Court 


that the capitalisation must be. at 20 years’ 
purchase. The decision in State of W. B. v. 
Shyama-Padz (AIR 1975 SC. 1723) concern- 
ed an acquisition under a notification of 17-1- 
1952. While considering the ‘question 3f com- 
pensation for the property acquired by the 
State the Supreme Court observed that (at p. 
1724) — 


P ceessesesoree AB Sale deeds regarding sales of 
land on which sabai grass is: grown are: not 


- available in this case, the compensation to be 


awardéd.to the land owners.should be at 20 .. 


times the annual income from. the land”. — - 


May be :this was because the year with which $ 


the court was concerned was 1952. -5 per cent 
tetürn- was a reasonable return then. Here 
again we finc. no authority, for.the cage urged 
before us that in. the case.of the. acquisition 
With which , we are. concerned 20. times the 
“annual “value . must. be „adopted. . _We do not 
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‘of acquisition. 


‘ket value. 
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find any. consideration of the. question, -in the 
decision in State of:. Kerala. v- Mariamma 
(AJR-1969 Ker 265) also. In: paragraph 16 of 
the judgment the..plea by .the State, that the 


> traditional multiple of 30 or, thereabouts must 


be considerably reduced was considered : by 
the learned Judges, The court noticed that the 
gilt-edged securities were- no longer gilt-edg- 
ed and therefore the land with possession was 
still regarded by . most people as the safest 
‘mode of investment. Reference is particular- 
ly made to the market value ‘as in the year 
1958. The learned Judges noticed that there 
was no material for holding that the threaten- 
ed land-ceiling law threw such a lot of Jand 
into the market in 1958 as to depress land 
value to an extent calling for a multiple lower 
than 20 in the case of land valued on the basis 
of income. The situation between the years 
1958 and 1969, the year with which we are 
concerned is considerably changed. What was 
possibly. a threat in 1958 had materialised into 
a statute by the date of the acquisition with 
which we are concerned here.. Kerala Land 
‘Reforms Act I of 1964 came into force on 

1-4-1964. It came into force prior to the date 
‘Therefore whatever might 
have been said in regard: to the acquisition in 
1958 cannot be adopted in the present context 


‘or in the context with which we are ‘soncern- 


ed, namely’ 1969. 


6. It is necessary to caution here that i it’ ‘is 
not possible to lay down a hard and fast rule 
that 16 times the annual value has to be ad- 
opted in every case for determining. the mar- 
There may be cases where the 
multiple may even be. lower than 16. That’ is 
not for us to determine in this ‘case, for, the 
cross-objection only calls for’ further enhance- 
ment from 16 times. It is sufficient to say 
that there is no justification for further en- 
‘hancement as contended for by the respond- 
‘ent. The cross-objection therefore fails. ‘ 

In the result, the cross-objection is Pini: 


Parties are directed to suffer costs in the- ap 


peals as well as in the cross-objection. 


Order’ accordingly. 
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MB MENON, J.. 

Gwalior Rayons Silk Mfg. (Wvg.) Co. Ltd., 
Mavoor and another, Petitioners v. Govern- 
ment of Kerala and another, ReSponcents. 

O. P No. 1530. of 1978, D/-.26-6-1978. 

(A) Constitution of India, Arts. 213, 246, 
‘Sch. 7, List I, Entry 52; List I, Entries 24 
-and 27 and List mH, Entries- 23` and 33 — 
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-Gwalior Rayons (Rayon Pulp: Division) Tak- 
‘Ing over Management Ordinance (Kerala Ord. 
14 of 1978), S. 1 — Ordinance is ultra vires — 
. Power of Governor to 
— Conditions for. - 
_ The subject-matter of the Ordinance falls 
fairly and squarely within Entry 52 of Lst I 
of the VIIth Sch. to the Constitution and not 
either within Entry 24 or 27 of List H of the 
said Schedule or within Entry 23 or 33 of 
List I of the said Schedule of the Constitu- 
tion. Being s0, the State Legislature had no 
legislative competence in regard to the sub- 
ject-matter of the Ordinance, and ex-hypothesi, 
the Governor had no authority to promulgate 
the Ordinance. Legislation on the same sub- 
ject-matter as the Ordinance would have re- 
- quired the previous assent of the Presidemt as 
envisaged by Art. 213 (1) (c); and the O-din- 
ance could therefore not have been pessed 
. without previous instructions from the Presid- 
ent as required by the proviso to Art. 213 (1) 
of the Constitution. fom (Para 20) 
. Clause (3) of. Art. 213 is-clear that the 
Ordinance making power of the Govern=r is 
conterminous with the Legislative powers of 
the State. - Sub-clause (c) of ‘the proviso to 
Cl. (1), read with Cl. (3), in substance prowides 
‘that where the State legislation require: the 
assent of the President it shall not be valid 
‘withont such assent of the President, and 
without the President’s previous instructions 
to the Governor. The proviso to sub-c.. (3) 
' of the Article contains a further provisior that 
an Ordinance promulgated in pursuance of 
the instructions of the President shall be 
deemed to be an Act of the Legislature cf the 
State which has been reserved for cOnsrlera- 
tion of the President and assented to by him 
for the purposes. of the provisions of the Con. 
stitution providing for repugnancy as between 
an Act of Parliament and an existing lav on 
a matter in the Concurrent List - 
l (Pera 3) 
Once Parliament has made a declaratizn in 
public interest in respect of any industry, so 
much of it is completely taken away from the 
jurisdiction of the State and allocated t> the 
exclusive jurisdiction of the Parliament; so 
that, in respect of .the area thus taken over, 
there is complete absence of Legislative. juris. 
diction for the State. AIR 1961 SC 459; AIR 
1964 SC 1284 and AIR 1970 SC 1436, Rel. 
on, - ng ` (Para 5) 
The Parlianientary declaration read with tha 
Industries’ (Development and Regulation. Act 
- — Schedule I, Item 24 — Covers the fidd of 
‘the Paper and Pulp Industry including apex 
products mentioned in sub-items (1) to- (5). of 
Item 24 of Sch. ~v -- » (Para -6) 
- Entries 52 of List I and 24 of List II. speci- 
fically relate to Industries; and -between them 
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they completely exhaust- the' sphere of Indus- . 
tries, in the sense that what is--covered byva 
Parliamentary’ declaration is within the: sphere 
of Parliament, and the rest: are within. the 
sphere- of the State Legislature. In the face of 
these specific entries, it is needless.to trace: the 
legislative: power, to Entry 23 or Entry 33 -of 
List I or to Entry 27 of List If, dealing with 
production, supply and distribution. of. goods 
subject to the provisions of Entry 33 of List 
HI. The subject-matter of the Ordinance is 
the taking over of the Industry. What seems 
to directly fall within Entry 52 of. List I and 
24 of List II. - The power of the State Legis- 
lature under the latter entry is completely ex- 
cluded in view of the Parliamentary declara- 
tion under the former entry. . (Para 7) 

Even in pith and substance, the subject- 
matter of the ordinance cannot be said to re- 
late to production, supply and distribution of 
goods falling under Sch. II, Entry 27. AIR 
1956 SC 675, Ref. to. (Para 8) 


The State Legislature would have no power 
to legislate on the subject of Industries in res- 
pect of which a Parliamentary declaration had 
been made under Entry 52 of List I, in rela- 
tion to-the matters covered by the declaration, . 
Ex-hypothesi, the ‘Governor would have. no 
Power to promulgate an Ordinance in respect 
of such matters under the proviso to Arti- 
cle 213 (1) (c) of the Constitution, The Ordin- 
ance could therefore not have been passed 
without instructions from the President, in 
view of the provisions in the proviso. to Cl. (89) 
of the said Article. On this ground the Ordin- 
ance is invalid. (Para 9) 

Anno: AIR Comm, Const. of India, (2nd 
Edn.), Art. 213, Notes 2,.3 and 7, Art. 246, 
Notes. 7 to 9; Sch. Ii, List I, Entry 52, 


Notes 2, 3. 


` Œ) Gwalior Rayons (Rayon Pulp Division) 
Taking over Management Ordinance (Ker. 
Ordinance 14 of 1978), Ss, 3 to 5 and 9 — 
Ordinance violates Art. 19 (1) (Ñ and Arti- 
cle 31 (2) of the Constitution and is not saved 
by Art. 31-A — (Constitution of India, Arti- 
cles 19 (1) (©, 31 @) and 31-4). `° ` 

Assuming that there was legislative compe- 
tence to promulgate the Ordinance, it violates 


‘Art. 19.(1) (f)-and Art. 31 (2) of the Constitu- 


tion andis not saved by Art. 31-A thereof. 
beck : ` (Para 20) 
The Controller created by the Ordinance to 
assume management of the Company seerns 
to satisfy the definition of the State, in Arti. ` 
cle 12. AIR 1963 SC 1464 and AIR 1967 Sc 
1857, Rel. on. - . . (Para 11) 
- Further the Controller appointed by the 
State is subject to removal by the ‘State and - 


_ to the control of the-State. The taking over 


of the management of the Company is, in the 
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circumstances, only a taking over by the State 


through the medium of the Controller. Hence. 


the taking over of the management is by the 
State and not by the Controller and the first 
proviso to Art.-31-A is attracted and as there 
is no assent of the President, the protection 
under Art. 31-A against any attack based on 
Arts. 14, 19 and 31 would not be available. 
AIR 1954 SC 119 and AIR 1970 SC. 2079, 
Rel. on. _ (Para 12) 
The fact that in ‘the case of many other 
Companies the Government chose. to take no 
curative or preventive action for mis-manageé- 
ment or for irregularities: disclosed, is no 
. ground to strike down the action taken against 
the petitioner-company on ground of discrimi- 
nation. (Para *13) 
. The provisions of the Ordinance are. so 
drastic that they clearly constitute a violation 
_of the rights to hold and dispose. of property 
and to carry on the Company’s business. There 
is no public interest which justifies the res- 
triction on these rights. 
Art. 19 (1) (f) and (g) seems to be well- 
founded. (Para 14) 
Anno: — AIR Comm. Const. of India 
(2nd Edn.), Art. 12, N. 4; Art. 14, N. 1; Arti- 
cle 19, N. 62; Art, 31, N. 14 and Art. 31-A, 
N. 1 GD. - { 
(Cc) Constitution of India, Art. 226 — Peti- 
tion under, by a Company and one of its 
share-holders complaining infringement of 
rights under Art. 19 — ae = Test to 
determine, ` 


Jurisdiction of the Court to grant relief 
cannot be denied, when by State. action the 
tights of the individual shareholder are im- 
paired, if that action impairs the rights of the 
Company as well. The test in determining 
whether the shareholder’s right is impaired is 
not formal; it is essentially qualitative; if the 
State action impairs the right .of the share- 
holders ‘as well as of the Company, the Court 
will not, cOncentrating merely upon the techni- 
cal operation of the action, deny itself juris- 


diction to grant telief. AIR 1970 SC 564, 


Foll. (Para 10) 
Anno: AIR Comm, Const. of India (2nd 
Edn.), Art. 226, N. 22.- 


(D) Constitution of India, Art, 254 — 
Gwalior Rayons (Rayon Pulp Division) Tak- 
img over Management Ordinance (Ker. Ord. 
14 of 1978) — Whether the Ordinance should 
fail on account of inconsistency with or re- 
‘pugnancy to provisions of Companies Act and 
therefore void under Art. 254 (1) read with 
Art. 254 (2) — (Quaere). 

(Paras 18, 26) 

- Cases Referred: `- Chronological Paras 
AIR 1978 Cal 215 ; 16 
AIR 1976 SC 1031 ~ Mp ey ‘Ww 


[Pr. 1] Gwalior Rayons Silk Mfg. (Wvg.) Co. v. Govt. of Kerala 


The attack based on © 


. (Karnataka) 


ALR. 
(1971) 41 Com Cas 1098 (Gu) — . 16 
AIR 1970 SC 228 i. T 17 
AIR -1970 SC 564. : ead 10 
AIR 1970 SC 1436 hg, pets 5 
AIR 1970 SC 1453 B ©- 6° 
AIR 1970 SC 2079 . 11, 15 
AIR 1967 SC 1857. . tt is 11 
AIR 1964 SC 1284 an 5 
AIR 1963 SC 1464 | lt 
‘AIR 1963 SC 1811 10 
AIR 1962 SC 1044 16 
AIR 1962 SC 1621 .  . -= i 
AIR 1961 SC 459 5 
AIR. 1956 SC 676 _ 8, 16 
AIR 1954 SC 119°: 10, 11, 15 
AIR 1951 SC 124. oe A" 
AIR 1947. PC 60 a, 16 


Siddartha Sankar Ray, Menon and Pai, for 
Petitioners; Addl. Advocate-General T. C. N. 
Menon, for Respondents, 


GOPALAN NAMBIYAR, C. J.:— The 
Gwalior Rayons Silk Manufacturing (Wvg.) 
Company Ltd., Mavoor — a Private Limited 
Company — and one of ifs shareholders, are 
the two petitioners in this writ petition. They 
challenge the recent Gwalior Rayons (Rayon 
Pulp Division) Taking over of Manégement 
Ordinance, 1978 (Ordinancé No. 14 of 1978) 
promulgated. by the Governor. The Company 
is registered under the Companies Ast -with 
its Registered Office at Nagda in Madhya 
Pradesh. Besides its factories at Nagda and 
Gwalior in Madhya Pradesh, the Company 
has two factories in Kerala State at Mavoor, 
near Calicut, and also its factories in Harihag 
and Bhiwani (Haryana’. The 
factories:at Mavoor are engaged in the manu- 
facture of rayon grade-pulp from Bamboo and 
various other hard and soft woods, and staple 
fibre from the dissolving pulp. ~ Apart from 
these two divisions, there is a paper division 
engaged in the manufacture of various types 
of paper. The Rayon Pulp Division went into 
production in 1963. ‘The impugned Ordinance 
in effect provides for the taking over of the 
management and administration of the Com- 
pany and entrusting the same to a ContrOller 
appointed by the Government. The Ordin- 
ance is styled an Ordinance “to provide for 
the taking over of the management of the 
undertaking of the Rayon Pulp Division of 
the Gwalior Rayons and Silk Manufacturing 
and- Weaving Company Limited for a limited 
period in order to secure the proper manage- 
ment thereof and for matters connected there- 
with or incidental thereto.” The Preamble 
recited that the Rayon Pulp Division of the 
Company had not been working from the 30th 
November, 1977, and the production ož- rayon 
grade pulp had stopped, resulting in the ‘un- 
employment of twenty thousand workers, and 
the interest of’ the unemployed workers and- 


` 
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public interest made it necessary. to take aver 
the management of the Rayon. Pulp Divizion 
. of the Company: Section 3 enables the Gov- 
ernment by a notified order to appoint a ser- 
son or body of persons as the Controller of 
the undertaking to take over the management 
thereof. The order is to remain in force for 
a period not exceeding two years; but is liable 
to be extended. Section 4 provides for the 
effect of a take over under S. 3; all persons 
în charge of the management of the undertak- 
ing are to vacate office and the Controller 
alone is entitled to be in management of the 
undertaking. Under S. 5, the Government 
can remove the Controller and appoint an- 
other person or body of persons. Secticn 6 
enacts that no person who is obliged to vacate 
the office consequent on the take over shall 
be entitled to any compensation for the loss 
of office. Section 8 empowers the Govern- 
ment to cancel a notification issued under 5. 3. 
Under S. 9 all property of the Company `s to 
be delivered to the Controller. Section 10 
lays on the Company the obligation to furnish 
the necessary particulars to the Controller. 
Section 11 provides the penalty for furnishing 
false particulars. Section 14 provides immu- 
nity in respect of acts done ‘in good -aith 
against the Government or the Contreller, 
under the Ordinance. Section 15 enacts that 
the provisions of the Ordinance shall have 
effect notwithstanding anything incOnsstent 
therewith contained in any law other than the 
ordinance. Such, in substance, are the provi- 
sions of the Ordinance. 


` 2. The Ordinance has been attacked on the 
following grounds. (1) That the subject- 
matter of the Ordinance is beyond the legisla- 
tive competence of the State, and therefore of 
the Ordinance making powers of ‘the Gov- 
ernor, and the Ordinance cannot be saved, as 
no Presidential assent has been obtained and 
no instructions obtained from the President 
before promulgating it. (2) Assuming the sub- 
jert-matter of the Ordinance is within the 
legislative powers of the Legislature and there- 


fore the Ordinance making powers of the Gov-' 


ernor, it violates the fundamental rights ander 
Arts, 14, 19 and 31 and is not saved by Arti- 
cle 31-A of the Constitution for want oi pre- 
vious consultation with, and assent of, the 
President. (3) That the provisions o? the 
Ordinance are repugnant to the provisions of 


several laws made by Parliament and should. 


for that reason also, be void and of no. effect. 


3. Article 213 of the Constitution. provides 
for the power of the Governor to promulgate 
Ordinarices during the recess of the “egis- 
lature. The same reads: 


“213. Power of Governor to pranala 
Ordinances during recess of Legislature — 


Gwalior Rayons Silk Mfg. (Wvz.) Oo. v. Govt. of Kerala -` 


[Prs. 1-3] Ker. 59 


(1) if at any time, except when the Legisla- 
tive Assembly of a’State is in session, or 
where there is a Legislative Council in a State, . 
except- when both Houses of the Legislature . 
are in session, the Governor is satisfied that 
circumstances exist which render it necessary 
for him to take immediate action, he may 
promulgate such Ordinances as the circum- 
stances appear to him to require: 

Provided that the Governor shall not, with- 
out instructions from the President, promul- 
gate any such Ordinance if— 

(a) a Bill containing the same provisions 
would under’ this Constitution have required 
the previous sanction of the President for the 
introduction thereof into the Legislature; „Or 

(b) he would have deemed it necessary to 
reserve a Bill‘containing the same provisions 
for the consideration of the President: or 


(c) an Act of the Legislature of the State 
containing the same provisions would under 
this Constitution have been invalid uDless, 
having been reserved for the consideration of 
the President, it had received the. assent of the 
President. 


(2) An Ordinance promulgated idee this 
article shall have the same force and effect as 
an Act of the Legislature of the State assent- 
ed to by the Governor but every such Ordin- 
ance— ~ 


(a) shall be laid before the Legislative As- 
sembly of the State, or where there is a 
Legislative Council in the State, before both 
the Houses, and shall: cease to operate at the 
expiration of six: weeks from the reassemly of 
the Legislature, or if before the expiration of 
that period a resolution disapproving it is pas- - 
sed by the -Legislative Assembly and agreed 
to by the Legislative Council, if any, upon 
the passing of the resolution or, as the case 
may be, on the resolution being agreed to by 
the Council; and : 

(b) may be withdrawn at any time by the 
Governor. 

Explanation — Where the Houses of the 
Legislature of a State having a Legislative ` 
Council are’ summoned to reassemble On diffe- 
rent dates, the period of six weeks shall be 
reckoned from the later of these dates for the 
purposes of this clause. 


(3) If and so far as an Ordinance under 
this article makes any provision which would 
not be valid if enacted in an Act of the Legis- 
lature of the State assented to by the Gov- 
ernor, it shall be void : 


Provided that, for the purposes of the pro- 
visions of ‘this Constitution relating to the 
effect of an Act of the Legislature of a State 
which is repugnant to an Act of Parliament 
or an existing law with respect to a matter 
enumerated in the Concurrent List, an Ordin- 
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ance promulgated. under. this article- in pursu- 
ance of instructions- from the President shall 


be deemed to be an Act.of the Legislature of 


.the State which has been reserved for the con- 
sideration of the President and assented to by 


(4) Notwithstanding anything in this Con- 
stitution, the satisfaction of the Governor 
mentioned in Ci. (1) shall be final and con- 
clusive and shall- not be questioned in any 
court on any ground.” 

Clause (3) of the above Article is clear that 
the Ordinance making power of the Governor 



















the State. Sub-clause ©) of the proviso to 
cl. (1), read with cl. (3), in substance provides 
that where the State legislation requires the 
assent of the President it shalt not be valid 
without such assent of the President, and with- 
out the President’s previous instructions to the 
Governor. The proviso to sub-clause (3) of 
the Article contains a further provision that 
an Ordinance promulgated in pursuance of 
‘Ithe instructions of the President shall be 
deemed to be an Act of the Legislature of the 


for the purposes of the provisions of the Con- 
stitution providing for repugnancy as between 
an Act of Parliament and an existing law on 
matter in the Concurrent List. 


A It is an accepted fact that the Ordin- 
ance has not been promulgated under instruc- 
tions of the President; nor has it received the 
assent of the President. The enquiry should 

- therefore, in the first instance, be whether the 
subject-matter of the Ordinance-was within 
the Legislative competence of the State, and 


therefore, of the Ordinance-making-power of 


the Governor. Next, it has to be seen whe- 
` ther the Ordinance offends the- fundamental 
rights as claimed; and last, if it is: repugnant 


to an Act of Parliament or to an existing law ` 
with respect to a matter in the: Concurrent ` 


List. 


§. As far as the Legislative comptence is 
concerned, the case was put thus: The Paper 
and Rayon Pulp industries. are “covered by 
Entry 52 of List I of the VIith Schedule to 
the Constitution and cannot fall either within 
Entry.-24 of List I or within Entries 23 and 
33 of List II as claimed for the State. For 
this reason, it .was .stated- that there is total 
want of Legislative competence for the State 
Legislature to legislate on the subject of tak- 
ing over the management of the Rayon Pulp 
industry ‘and for thé Governor to promulgate 
an Ordinance relating _ thereto. We may ex- 
f “tract the’ relevant entries of the’ Constitution, 
‘on which reliance has been placed. -` 
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Union is declared by Parliament by law to 
be expedient i in the public interest. 
(List I of Vith Schedule). 

24. Industries subject to the provisions of 
Entries 7 and 52 of List L - : 

(List If of Sch. VI) 

23. Social security and social peer: em- ` 
ployment and unemployment. 

(List I of Sch. VID 

"33. Trade and commerce in, and the pro- 
duction, supply and distribution of,— 

(a) the products of any industry where the 
control of such industry ‘by the Union is de- 
clared by Parliament by law to be expedient 
in the public interest, and imported goods of 
the same kind as such products. i 

{b) foodstuffs, including edible oilseeds and 
oils; 

(c) cattle fodder, including oilcakes and 
other concentrates; 

(d) raw cotton, whether ginned or mesianed, 
and cotton seed; and 

(e) raw jute.” 

(List Il of Sch. vip 
We may next refer to the Industries (Develop- 


- ment and Regulation) Act, 1951 (Act No, 65 


of 1951), passed by Parliament under Entry 52 
of List I of the Constitutién. Section 2 de 
clared that it was -expedient in the public 


. interest that the Union should take over under 


its control the Industries specified in the First 
Schedule.. Item 24 of the First Schedule is 


-the item with which we are here concerted. 


To appreciate the scope and the nature of the 
contentions raised, we may extract the relevant 
portion of the Schedule and the entry: 

“THE FIRST SCHEDULE 
(See Ss, 2 and 3 (i)) 

Any industry engaged in the manufacture 
or production of any of the articles mention- 
ed under each of the following ae oF 
ee baa 


A. Paper and Pur: including Paper Pro- 
ducts : 


- (1) Paper — writing, printing and wrapping, 
` (2) Newsprint. 
- (3) Paper board and straw’ board. 

(4) Paper for packaging (corrugated paper, 
kraft paper, paper bags, paper’ containers 
and the like). 

(5) Pulp — wood pulp, mechancial, chemi- 
cal, including ee pulp. ` 3 

; xx Xx : 

Regarding that scope of a ‘fatllamentasy d de 
claration, madè in terms of Entry 52 of -List I 
it is now well settled by. at least three decisions 
of the Supreme Court: that once Parliament 
has made’ a declaration in ‘public interest ‘in 
Tespect of ‘any industry, so much’ of it is com- 
pletely taken away from’ the jurisdiction of the: 


? 


1979 .. 


tion of the Parliament;.so that,.in respect- of 
the area thus taken oyer, there is complete ab- 
sence of Legislative. jurisdiction for the State. 
The three Supreme Court decisions whict are 
` authorities for this propositions are: Hizgir- 
Rampur Coal Co. Ltd. v. State of Orissa 


(AIR 1961 SC 459); State of Orissa v. M. A.” 


Tulloch and Co. (AIR 1964 SC 1284); and 
Baijnath v. State of Bihar (AIR 1970 SC 1436). 
In the first of these cases (Hingir-Rampur Coal 
Co.’s case), it was observed (at p. 469): 


“23. The next question which arises is, even 
if the cess is a fee and as such may be relat- 
able to Entries 23 and'66 in List II its vali- 
dity is still open to challenge because the 
legislative competence of the State Legislature 
under Entry 23 is subject to-the provisiots of 
List I with respect to regulation and develop- 
‘ment -under the control of the Union: and 
that takes us to Entry 54 in List I. This 
Entry reads thus: “Regulation of mines and 
mineral development to the extent to which 
such regulation and development under the 
control of the Union is declared by Parlia- 
ment by law to be expedient in the publc in- 
terest”. The effect of reading the two Extries 
together is clear. The jurisdiction o? the 
State Legislature under Entry 23 is subject to 
` the limitation imposed by the latter pact of 
the said Entry. If Parliament by its law has 
‘declared that regulation and developmet of 
mines should in public interest be under the 
control of the Union, to the extent of such 
declaration the: jurisdiction of the State Legis- 
lature is excluded. In other words, if a Cen- 


tral Act has been passed which contains a. 


declaration by Parliament as required by 
Entry 54, and if the said declaration covers 
the field occupied by the impugned Act the 
impugned Act would be ultra vires, nct be- 
cause of any frepugnance between the two 
statutes but because the State Legislature had 
no jurisdiction to pass the law. The 1 mita- 
tion imposed by the latter part of Entry 23 is 
a limitation on the legislative competence of 
the State Legislature itself. This positron is 
not in dispute.” 

In Tulloch’s case (AIR 1964 SC 1284) i was 
observed (at p. 1287): 

. “It does not need much argument to 
realise that to the extent to which the Union 
Government had taken under “its control” 
“the regulation and development of min=zrals” 
so much was withdrawn from the ambit. of 
the power of the State Legislature under 
Entry 23 and legislation of the State which 
had rested on the existence of power andes 
‘that entry would to the extent of that, “con- 
trol” be superseded or be. rendered ireffece 
tive, for here we have a. case not of mere re- 
.pugnancy between ; ‘the provisions of the two 
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enactments ‚but, of a denudation- or deprivation 
of. State legislative power. by the. declaration 
which Parliament is: empowered to make and 
has made.” (p. 1287). : 7 


‘In the last mentioned case, that is, Baijnath’s. 


case (AIR 1970 SC 1436), the principle of the 
two earlier decisions was affirmed as follows : 


"17. These two éases bind us and. apply 
here. Since the Bihar State Legislature am- 


..ended the Land Reforms Act after the coming 


into force of Act 67 of 1957, the declaration 
in the latter Act would carve out a field to the 
extent provided in that Act and to that extent 
Entry 23 would stand cut down. To sustain 
the amendment the State must show that the 
matter is not covered by the Central Act. The 
other side must, of course, show that the mat- 
ter is already covered and there is no room 
for legislation.” 


6. In the instant casé, the Parliamentary 
declaration read with the Industries (Develop- 
ment and Regulation) Act — Sch. I, Item 24 
— covers the field of the Paper and Pulp 
Industry including paper products mentioned 
in sub-items (1) to (5) of Item 24 of Sch. I. 
There was some attempt to confine the scope 


` of the Entry to paper and paper products and 


not to the manufacture of Rayon pulp. But 
this was rightly given up in view of the 
juxtaposition of Entry 24 and its sub-headings 
as related to the opening words superscribed 
in the First Schedule before fhe enumeration 
of the entries themselves. As this aspect of 
the matter, although taken in the counter- 
affidavit, was not seriously pressed before us, 
we refrain from referring to the scientific 
treatises on the subject to which our attention 
was called by counsel for the petitioners to 
show that dissolving pulp is actually used in 
paper production. For instance, counsel for 
the petitioners referred to the Wéalth of India 


. — Dictionary of Indian Raw Materials and 


Industrial Products (Part VII), published by 
the Council of Scientific and Industrial Re- 
search (page 166); the United Nations publica- 
tion entitled “Pre Investment Survey of Forest 
Resources (of) India—-Pulp and paper studies 
by P. A. Shagaev; etc. Counsel for the peti- 
tioners ‘cited the decision in Harakchand v. 
Union of India (AIR 1970 SC 1453), where, 
in relation to the Entries in the First Schedule 
of the Industries (Development and Regula- 
tion) Act, it was observed that the headings of 
the schedule: did not follow any logical ‘os 
scientific pattern; but are put in merely as 
devices for convenient grouping of the Indus 


‘ tries, “It was again repeated: 
< “As we- have’ already: said ‘that -there is no 


scientific or logical scheme in the classification 
of first schedule of Act 65 of 1951 but it is a 
mere enumeration and grouping. of yarious 
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items. We are unable to accept the argument 
of petitioners that the heading metallurgical 
industries should be construed as having a cOn- 
trolling effect on the meaning of Item B (2) 
“semi-mauufactures or manufactures” (p. 1461) 
We have therefore ‘no hesitation to fix the 
scope and content of Item 24 of the First 
Schedule of the Industries (Development and 
Regulation) Act in a wide and comprehensive 


sense so as to cover the main item and the 


sub-items. 


Ta Entries 52 of List I and 24 of List H 
specifically relate to Industries; and between 
them they completely exhaust the sphere of 
Industries, in the sense that -what is covered 
by a Parliamentary declaration is within the 
sphere of Parliament, and the rest are within 
the sphere of the State Legislature. In the 
face of these specific entries, we find little 
force or weight to trace the legislative power, 
as was sought to be done by the learned Addi- 
tional Advocate-General, to Entry 23 or 
Entry 33 of List III already noticed, or to 
ntry 27 of List II, dealing with production, 
supply and distribution of goods subject to 
the provisions of Entry 33 of List II. The 
subject-matter of the Ordinance is the taking 
lover of the Industry. That seems to directly 
fall within Entry 52 of List I and 24 of List II. 
The power of the State Legislature under the 
latter entry is completely excluded in view 
Jof the Poem declaration under the 
former entry. 











8. The learned Additional Advocate Gae 
ral struggled to persuade us to hold that the 
entire sphere of Industry is not taken Over or 
covered by the Parliamentary declaration 
under Item 24 of Sch. I of the Industries 
(Development and Regulation) Act, and that 
matters relating to production, supply and 
distribution of goods could still fall within 
the purview of the State Legislature under 
Entry 27 of List II. In support of this sub- 
mission, he relied upon the exposition of the 
scope of the term ‘Industry’ given in Tika 
Ramiji’s case (AIR 1956 SC 676), where, with 
respect to Sugarcane Industry ‘covered by a 


Parliamentary declaration under Entry 52 of- 


List I, the State’s legislation for production, 
-supply and distribution of Sugar under the 
Essential Commodities Act was still sustained. 
This aspect of the matter does not arise for 
consideration in this case, as we are satisfied 
that the subject-matter of the Ordinance falls 
completely within the sphere of the Parlia- 
mentary declaration under Entry 52 of List L 
Even in pith and substance, it cannot be said 
to relate to production, supply and distribu- 
tion of goods. There are no provisions re- 
garding production, supply and distribution of 
Rayon Pulp. . For the same- reason, the other 
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entries relied on and referred to earlier — 
Entries 23 and 33 of List III are unhelpful 
and unavailable. The Ordinance cannot, in 
pith and substance, he said to be under these 
entries. 
9. The result of our discussion | discloses 
that the State Legislature would have nc power 


‘to legislate on the subject of Industries in res- 


pect of which a Parliamentary declaration had 
been made under Entry 52 of List I, in rela- 


‘tion to the matters covered by the ceclara- 


tion. Ex-hypothesi, the Governor would have 
no power to promulgate an Ordinance in res- 
pect of such matters under the proriso to 
Art. 213 (1) (c) of the Constitution. The 
Ordinance could therefore not have been pas- 
séd without instructions from the President, 
in view of the provisions in the proviso toj. 
cl. (1) of the said Article. On this ground 
we are clearly .of the opinion. that the Ordin-|. 
ance is invalid. 


°40. Next we shall deal with the eniin 


. whether assuming legislative competenze for 


the State, and Ordinance making powers for 
the Governor, the provisions of the Ordinance 
violate the fundamental rights of the peti- 
tioners. We are here confronted wich the 
preliminary objection that the Ist petitioner, 
being a Company, is not a citizen of India, 
and cannot have any fundamental rights under 
Art. 19, and the 2nd petitioner, as'only a 
shareholder, has no direct and individual in- 
terest to maintain the writ petition. The 
answer to these objections of the learned Addi- 
tional Advocate-General is to be found in the . 
decision of the Supreme Court in R. C. Cooper 
v. Union of India (AIR 1970 SC 564). There 
the Court observed (at p, 584-585) :—- 


“13, _A company registered under the Com- 
panies Act is a legal person, separate and dis- 
tinct from its individual members. Property 
of the Company is not the property of the 
shareholders. A shareholder has merely an 
interest in the Company arising under its Arti- 
cles of Association, measured by a sam of 
money for the purpose of liability, anc by a 
share in the profit.: Again a director of a 
Company is merely its agent for the purpose 
of management. The holder of a deposit ac- 
count in a Company is its.creditor: he is not 
the owner of any. specific fund lying with the 
Company. A shareholder, a depositor or a 
director may not therefore be entitled ta move 
a petition for infringement of. the Tights of 
the Company, unless by the action impugned 
by -him, his rights are also infringed. . 

. 14. By a petition praying for a writ against 
infringement of fundamental rights, except in 
a case where the petition is for a writ of 
habeas corpus and probably for infringement 
of the guarantees under Arts. 17, 23 and 24, 
the petitioner may seek relief in respzct. Of 


K 
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his own rights and not of others. The shere- 


holder’ of a Company, it is true, is not- the . 


owner of its assets; he has merely a right-to 
participate in the profits of the Company sub- 
ject to the contract contained in the Art-cles 
of Association. But on that account the peti- 
tions will not fail. .A measure, executive or 
legislative may impair the rights of the Com- 
pany alone, and not of its shareholders; it may 
impair the rights of the shareholders and not 
of the Company: 
the shareholders as well as of the Company. 


Jurisdiction of the Court to grant relief zan- 


not be denied, when by State action the rights 
of the individual shareholder are impaire-i, if 
that action impairs the rights of the Company 
as well. The test in determining whether the 


shareholder’s right is impaired is not formal; . 


it is essentially qualitative; if the State action 
impairs the right of the shareholders as well 
as of the Company, the Court will not, zon- 
centrating merely upon the technical operziion 
of the action, deny itself jurisdiction to grant 
telief.” 

The Court referred to Dwarkadas’s case (AIR 
1954 SC 119), and distinguished the decision 
in the State Trading Corporation of India’s 
case (AIR 1963 SC 1811),-It was held that 
the petition under Art. 32 was competent We 
overrule the objection of the Addit:onal 
Advocate-General. 

11, We shall then pass on to cOrsider 
whether the ordinance violates the frnda- 
mental rights of the petitioners. Violation 
of Arts. 14, 19 (1) (f) and (g) and. 3! was 
alleged. The Additional Advocate-General 
threw up the protective mantle of Art. 31-A 
and claimed immunity from attack against 
these Articles. Art. 31-A, in so far as it is 
material, reads : 

“31-A. Saving of laws providing fo- ac- 
quisition of estates, ete-—— (1) Notwithstand- 
ing anything contained in Art. 13, nc law 
providing for — ` 

XX xX! . xX XX 

(b) the taking over of the management of 
any property by the State for a limited 
period either in the public interest or in Order 
to secure the proper management of the pro- 

` perty, or 
XX XX xx xx : 
shall be deemed to be void on the ground 
that it is inconsistent with, or takes away or 
abridges any of the rights conferred by Arti- 
cles 14, 19 or Art. 31: 

Provided that where such law is a law made 
by the Legislature of a State, the provisions 
of this article shall not apply thereto ʻinless 
such law, having been reserved for the con- 
sideration. of the President, has received his 
assent. ` 


` 


» 
xx 


it may impair the rights of. 
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It is plain from the above Article that if there 
has been a taking over of the management of 
any property by the State, the protection of 
Art. 31-A would be available only if the pro- 
viso is complied with. Under the said pro- 
viso, Presidential assent is a necessary Te- 
quisite. To escape from the devastating effect 
of the proviso, the learned additional Ad- 
vocate-General had per force to take up the 
position that the impugned Ordinance does 
not provide for the taking over of the manage- 
ment “by the State”, but only by a Controller, 
and therefore neither Art. 31-A nor the pro- 
viso would be attracted. It is a little curious 
to see the State disclaim the protective mantle 
of Art. 31-A in this fashion. All the same, 
we are satisfied that the argument that there 
was no taking over by the Siate must fail. 
The expression ‘State’ is defined in Art. 12 of 
the Constitution which is a limited definition 
for the purpose of Part II of the Constitution, 
the Part relating to fundamental rights. That 
definition reads: 


“12. Definition— In this Part, unless the 
context otherwise requires, ‘the State’ includes 
the Government and Parliament of India and 
the Government and the Legislature of each 
of the States and all local or other authorities 
within the territory of India or under the con- 
trol of the Government of India.” 


In K. S. Ramamurthy v. Chief Commr., Pondi- 
cherry (AIR 1963 SC 1464) the Supreme Court 
observed (at -p. 1468): 


“Article 12 gives an inclusive definition of 
the words ‘the State’ and within these words 
of that Article are included, ‘i) the Govern- 
ment and Parliament of India, (ii) the Govern- 
ment and the legislature of each of the States, 
and (iii) all local or other authorities, These 
are the only authorities which are included 
in the words ‘the State’ in Art. 12 for the 
purpose of Part IH. Then follow the words 
which qualify the words ‘all local or other 
authorities’, These local or other authorities 
which are included within the words ‘the 
State’ of Art. 12 are of two kinds, namely, 
G) those within the territory of India, and 
Gi) those under the control of the Govern- 
ment of India. There are thus two qualifying 
clauses to ‘all local or other authorities’, Those 
clauses are, (i) within the territory of India 
and (ii) under the control of the Government 
of India. It would in our opinion be gram- 


- matically wrong to read the words ‘ander the 


control of the Government of India’ as quali- 
fying the word ‘territory’. From the scheme 
of Art. 12 it is clear that three classes of 
authorities are meant to be included in the 
words ‘the State’, there; and the third class is 
of two kinds and the qualifying words which 


` follow ‘all. local or other authorities’ define: 
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the. two. types of such local or other authori- 
-ties as already indicated above.. Further. all” 
-focal. or other authorities within the territory 


of India inctuded’ all authorities within the | 


territory of. India ‘whether “wider the- contro! 
of the Goverameñt of India . or the Govern- 
ments of various States and even autonomous 


authorities which may -not be under the con- 


trol of the Government at all. In contradis- 
tinction. to- this: the second qualifying clause 
refers only to-such authorities as ate-under the 
control: of the Government of India and so 
the second qualifying clause must govern the 
word ‘authorities’, Therefore, the interpreta- 
‘tion put forward on behalf of the respondents 
seems to us to be correct both grammatically 
and otherwise. - ‘All local or other authorities’ 
would thus be of two kinds, namely (i) those 
within the tecfitory of India and (ii) those 
under the con-rol of the Government of India. 


In the latter case there is no qualification that: 


they should. ke- within the territory of India. 
It is enough # they are under the control of 
the Government of India wherever they may 
be. We are therefore of opinion that no writ 


could issue to the Appellate Authority at the” 


time when the order under challenge was pas- 


sed unless it could be called ‘other authority 


under the control of the Government of India’. 


Further, there can be no doubt that if no writ - 


could issue to the Appellate Authority at the 
time the order was passed, no writ could 


issue now after Pondicherry has become part- 


of the territory of India, for that would be 
giving retrospective operation to the Constitu- 
tion for this purpose which obviously cannot 
be done: (See Jangardan Reddy v. State, 
1950 SCR 940: (AIR 1951 SC 124).” (para 11). 
In Rajasthan State Electricity Board v. Mohan 
Lal (AIR 1967 SC 1857) the Supreme Court 
considered the question whether the term 
‘other authority’ in Art. 12 must be understood 
on the principle of ejusdem generis as an 
_ authority exercising sovereign functions. It 
was held that there was no room for applying 
the said principle as no distinct genus or cate- 
gory was indicated in the enumeration of the 
. bodies indicated in Art. 12. It ‘was ruled: 


(5) The maning of the word ‘authority’ 
given in Websters Third New International 
Dictionary, which can be applicable is ‘a public 
administrative agency or corporation having 
quasi-governmental powers and authorised -to 


administer a revenue-producing public enter-., 


prise. This dictionary meaning of the. word 
‘authority’ is clearly wide enough to include 
all bodies created by a statute.on which powers 
. are conferred to carry out governmental or 
quasi-governmental functions. .The expression 
‘other authorities’ is wide enough to include 
within it every authority created: by.:a statute 
and functioning. within -the territory of India, 
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` ment of India. 
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or under the control- of the Government of; 
India; and we do not-see any reason.to narrow. 


‘down’ this meaning in the context in which 
the words, ‘other authorities’. -are used in- 1 Artie 


t 

>) In Smt: Tipa Bai. “Vi ‘State ae ‘Uttar 
Pradesh, (1963) 1 SCR 778:{AIR 1962 SC 
1621), Ayyangar, J., interpreting the words 
‘other authorities’ in Art. 12, held : 

‘Again, Art. 12 winds up the list of atithori- 
ties falling within the definition by referring 


.to ‘other . authorities’ within the territory of 


India which cannot obviously be read <s-ejus- 
dem generis with’ either the. Government ‘and . 
the: Legislatures or “local authorities: The 
words ate of wide amplitude and capable of 
comprehending every authority created under 
a statute and functioning within the territory 
of India or under the control of the Govern- 
There- is no characterisation 
of the nature of the ‘authority’ in this residuary 
clause and consequently it must include: every. 
type of authority set up under a statute for 
the purpose of administering laws enacted by 
the Parliament or by the: State including those 
vested with - the duty-to make decisions in 
order to. implement those laws’. In'K S.: 
Ramamurthy Reddiar v. Chief Commr., Pondi- 
chery, 1964-1 SCR 656: (AIR 1963 SC 1464), 
this Court, dealing with Art, 12, held: 


‘Further, all local or other authorities with- 
in the territory of India include all authorities 
within the. territory of India whether under 
the control of the Government of India ‘or the 
Governments of various States and even 
autonomous authorities which may not be ` 
under the control of the Government at all’ `- 

These decisions of the Court support our’ 
view that the expression ‘other authorities’ in 
Art. 12 will include all constitutional op 
statutory authorities on whom powers are con- 
ferred by law. .........- 


In the light of this exposition of the Supreme 


Court, the Controller created by the Ordin- 
ance to assume management of the Com- 
pany seems to satisfy the definition of 
the State. In Dwarkadas’s case (AIR 
1954 SC 119) where. the management of the 
Sholapur Spinning and Weaving Campany 
had been taken over, one of the arguments 
advanced was that the State had not acquired 
title and only the Controller had. This was 
rejected by the Supreme Court after an ela» 
borate examination. Again, in the Kerala 
University Act case, that is, ‘State of ‘Kerala 
v. Very and Rev. Mother “Provincial AR, 
1970, 8c 2079), the, Court observed : : 
- “18. The Temaining provisions of this sec- 
tion lay down an. elaborate procedure for. 


-Management in which even,the goyerning, body. 


or the managing council. -have..no say... Sub- 
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section- 63 (1) involves the transfer of right to 
possession of the properties to the Univers-ty. 
The High Court rightly pointed out that this 


section provides for compulsory requisition. of `` 


the properties within Art. 31 (2) and (2A). To 
be effective the section required the assent of 
the President under cl. (3) and it was not 2b- 
tained. Therefore the saving in Art. 31-A 
{1) (b) is not available.” 


12. There is also another aspect of the 
matter. The Controller appointed by the State 
is subject to removal by the State and to the 
control of the State. The taking over of the 
management of the Company is, in the zir- 
cumstances, only a taking over by the State 
through the medium of the Controller. On 
the state of the authorities, we are unable to 
accept the contention of the learned Addi- 
tional Advocate-General that the taking cver 
of management was not by the State but by 
the Controller, and. that therefore the first 
proviso to Art. 31-A would not be attraczed. 
We hold that the said proviso is attracted and 
that as there is no assent of the President, 
the protection under Art. 31-A against any 
attack based on Arts. 14, 19 and 31 would not 
be available. ; 


18. Does the Ordinance, then, vi0.ate 
Arts. 14, 19 and 31 of the Constitution ?. We 
are not much impressed by the arguments 
based on Art. 14. The argument was that 
there are many other Companies wkere 
strikes, irregularities and mismanagement has 
been rampant, which have been left untovch- 


ed, without the Government assuming contol - 


or management; and that the action tazen 
. against the petitioner-Company alone was Jis- 
criminatory. We do not think, these facts, 
even if true, would amount to discrimination. 
The fact that in the case of many other Com- 
panies the Government chose to take no cura- 
tive. or preventive action for mismanagement 
or for irregularities disclosed, is no grownd 
to strike down the action taken against the 
petitioner-Company. - 

13. Article 19 (1) () guarantees the ritht 
to acquire, hold and dispose of property; znd 
cl. (5) permits reasonable restrictions in the 
interests of general public or for the protec- 
tion of the interests of any Scheduled Tribe. 
Article 19 (1) (g) guarantees the right to prac» 
tise a profession or to carry on a trade or 
business, The provisions of the Ordinarce 

ave been sketched. Whey are so drastic tiat 
they clearly constitute a violation of the rights 
to hold and dispose of property and to cary 
on the Company’s business. We are unable 
to see any public interest which justifies -he 

.frestriction on these rights. The attack bared 
on Art. 19 (1) ( and (g) seems to be wel 
founded. 
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15. Article 31 of the Constitution, in so far 
as it is relevant, reads: 

“31, Compulsory acquisition of propetty.— 

(1) No person shall be deprived of his pro- 
perty save by authority of law. 

(2) No property shall be compulsorily 
acquired or requisitioned save for a public 
purpose and save by authority of a law which 
provides for acquisition or requisitioning of 
the property for an amount which may be 
fixed by such law or which may be determin- 
ed in accordance with such principles and 
given in such manner as may be specified: in 
such law; and no such law shall be called in 
quéstion in any court on the ground that the 
amount so fixed or determined is not adequate 
or that the whole or any part of such amount 
is to be given otherwise than in cash: - 

(proviso omitted) 

(2A) Where a law does not provide for the 
transfer of the ownership or right to posses- 
sion of any property to the State or to a cor- 
poration owned or controlled by the State, it 
shall not be deemed to provide for the com- 
pulsory acquisition or requisitioning of pro- 
perty, notwithstanding that it deprives any per- 
son of his property. 

- (2-B) Nothing in sub-cl. (f) of Cl. (1) of 
Art. 19 shall affect any such law as is referred 
to in cl. (2). 

(3) No such law as is referred to in cl, (2) 
made by the Legislature of a State shall have 
effect unless such law, having -been reserved 
for the consideration of the President, has re- 
ceived his assent.” (cls. (4), (5) & (6) omitted) 


Clause (1) deals with deprivation of property; 
cl. (2) with compulsory acquisition and re- 
quisition. Clause (2A) negatively provides 
that a law which does not provide for trans- _ 
fer of ownership or right to possession to the 

State or to a Corporation, shall not be deem- 
ed to provide for the compulsory acquisition 
or requisition of property. By implication, 
the positive inference may perhaps be made 
that if it does so provide it is a law relating 
to compulsory acquisition or requisition. The 
principle in Dwarkadas’s case (AIR 1954 SC 
119) and the Kerala University Act case in 
State of Kerala v, Very Rev. Mother Provin- 
cial (AIR 1970 SC 2079), supports the conclu- 
sion as to compulsory acquisition and requisi- 
tion. Under cl. (3), no such law as is refer- 
red to in cl. (2) shall be made by the State 
Legislature except with the assent of the Presi- 
dent. The argument on behalf of the State 
has been that there has only been a tempor- 
ary taking Over for a limited purpose and this 
cannot amount to acquisition and requisition 
by the State. A similar argument in rather 
different circumstances was considered exhaus- 
tively and rejected by the Supreme Court in 
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Dwarkadas v. Sholapur Spinning & Weaving 
Co. (AIR 1954 SC 119 — see paras. 3, 9, 12 
and 14). In answer to the decisions cited, 


little has been shown to us to hold that, there © 


has been no taking over of management by 
the State. 


16. Assuming again, that the Ordinance is 
within the Governor’s powers, and that it does 
not violate the fundamental rights under Arti- 
cles 19 and 31 of the Constitution, (we have 
found that it does not violate Art. 14), how 
does it stand in the matter of its inconsistency 
with, or repngBance to, the Jaws enacted by 
Parliament? That takes us to the arguments 
on fTepugnarcy. Counsel for the petitioners 
argued that the provisions of the Ordinance 
are in violation of many of the provisions of 
the Companies’ Act and other statutes passed 
by Parliament. Counsel drew our attention 
to Art. 254 of the Constitution, which reads: 


“254. Inconsistency between laws made by 
Parliament and laws made by the Leg‘slatures 
of States.— {1) If any provision of a law made 
by the Legislature of a State is repugnant to 
any provision of a law made by Parliament 
which Parliament is competent to enact, or Lo 
any provision of an existing law with respect 
tc one of the matters enumerated in the Con- 
current List, then, subject to the provisions of 
cl. (2), the law made by Parliament, whether 
passed before or after the law made by the 
Legislature cf such State, or, as the case may 
be, the existing law, shall prevail and the law 
made by the Legislature of the State shall, $0 
the extent of the repugnancy, be void. 


(2) Where a law made by the Legislature of 
a State with respect to one of the. matters 
enumerated in the Concurrent List contains 
any provision repugnant to the provisions of 
an earlier law made by Parliament or an 
existing law with respect to that matter, then, 
the law so made by the Legislature of such 
State shall, if it has been reserved for the 
consideration of the President and has receiv- 
ed his assent, prevail in that State: 


Provided that nothing in this clause shall 
prevent Parlament from enacting at any time 
any law with respect to the same matter in- 
cluding a law adding to, amending, varying or 
repealing the law so made by the Legislature 
of the State.” , 
Counsel for the petitioners and the learned 
Additional Advocate-General placed reliance, 
for their respective points of view, on Tika 
Ramji v. State of U. P. (AIR 1956 SC 676). 
On an analysis of the facts and the circum- 
stances disciosed in that case, it would be 
seen that the Supreme Court only recognised 
that it was possible to give effect to the State 
Legislature’s power under Entry 27 of List II, 
and, at the same time to. confine the Parlia- 


mentary legislation by giving free scope to ` 
Entry 56 of List 1. It was pointed out that 
production, supply and distribution of essen- 
tial articles which the impugned State legisla- 
tion attempted to regulate, could well fall 
within the State’s legislative competence under 
Entry 27 of List H, and that despite th Indus- 
try having been declared a controlled industry 
by Parliament under Entry 52 of List I, it was 
still possible for the State legislation to have 
free-play. Our difficulty in applying the said 
principle is that the declaration of the Indus- 
try and its taking over by Parliament under 
Entry 52 of List I, removes it altogether from 
the jurisdiction of the State Legislature. It 
might have been possible to confine the scope 
of the term ‘Industries’ in Entry 52, so as to 
give effect to ‘production, supply and distribu- 
tion’, or ‘trade and commerce’ or ‘employment 
and unemployment’ which are within the 
State’s field as already noticed. But the Ordin- 
ance, in its pith and substance, deals with the 
control and regulation of the Industry, and 
not with any of the aspects within the State’s 
jurisdiction. That the correct test to see the 
nature and character of the legislaticn is to 
examine its pith and substance, has been 
settled in numerous decisions. In the well- 
known Bengal Money-lenders Act case, 
(Prafulla Kumar v. Bank of Commerce, 
Khulna, AIR 1947 PC 60), the Privy Council 
observed : , 


_ “38. (3) Thirdly, the extent of the invasion 
by the Provinces into subjects enumerated in 
the Federal List has to be considered. No 
doubt it is an important matter, not, as their 
Lordships think, because the validity of an Act 
can be determined by discriminating between 
degrees of invasion, but for the purpose of 
determining what ia the pith and substance of 
the impugned Act. Its provisions may ad- 
vance so far into Federal territory as to show 
that its true nature is not concerned with 
Provincial matters, but the question is not, 
has it trespassed more or less, but is ihe tres- 
pass, whatever it be, such as to show that the 
pith and substance of the impugned Aot is 
not money-lending but promissory notes of 
banking? Once that question is determined 
the Act falls on one or the other sid2 ef the 
line and can be seen as valid or invalid ac- 
cording to its true content.” 

Examining the pith and substance of the legis- 
lation, we are unable to hold that it deals 
either with the production, supply and distri-| 
bution of the products of any Industry, og 
other matters. For this reason, we see ne 
room or scope for applying the prirciple of 
the decision in the Calcutta Gas Ccmpany’s 
case (AIR 1962 SC 1044) on which strong 
reliance was placed by the learned Additional 
Advocate-General. For the same reason 
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. “again, we are unable to derive advantage fom 
- the recent decision of the Full Bench of the 
Calcutta High Court in Pushraj Puran Mull 


.v. N. Roy (AIR 1978 Cal 215) where the State - 


legislation in respect of a controlled Induttry 
- under Entry 52 of List I was sustained on the 
basis: of Entry 23 in List Il. That was be- 
cause from the objects and reasons of the State 
enactment and from its provisions, the im- 
pugned Legislation was found in pith and 
substance to be under the Entry in the State 
List. The same was the principle of the deci- 
sion of the Gujarat High Court referred to 


therein, in D. S. Patel & Co. v. Gujarat State ` 


Textile Corpn, Ltd. ( (1971) 41 Com Cas 1088). 


17. In order to shOw the repugnance of 
the provisions of the Ordinance with those of 
the Companies Act, counsel for the petitiorers 
jnvited our attention to S. 20 of the Indusicies 
(evelopment and Regulation) Act which 
enacts that after the commencement of the 
Act it shall not be cOmpetent for the State 
Government or a local authority to take oves 
the management or control of any indust-ial 
undertaking under any law for the time being 
fn force that authorises such Government of 
focal authority to do so. It was stated that 
the provisions of the Ordinance fly in the 
face of the section. We have been shewn 
little to hold otherwise. Attention was called 
to Ss. 15 to 18-F of the Industries (Devel>p- 
ment and Regulation) Act, to show thal it 
constitutes a complete and self-contained 
code for the regulation, control and manage- 
ment of the Industry, and that the provisions 
of the Ordinance ate inconsistent with and 
Opposed to these provisions of the Act. Our 
attention was drawn to the following provi- 
sions of the Companies Act: Section 291, 
which provides that the management shall rest 
fn the Directors: Sections 166, 171 and 173 
providing for Annual General Meeting end 
for the conduct and management of Ccm- 
panies; S. 284, providing for the removal of 
Directors by shareholders; S. 210 providing 
for annual accounts of the Company; S. 159 
providing for annual returns; S. 161 providing 
for the Directors vouching the annual returns; 
S. 162, providing for prosecution for failure 
to file the returns; S. 224, providing for audit- 
ing of accounts; S. 484 providing for volen- 
tary winding up, etc. In the face of the pro- 
visions of the Ordinance providing for -he 
vacating of office of all persons in charge of 
the management of the undertaking (S. 4) etc. 
and the various other provisions to which we 
have called attention, counsel for the peti- 
tioners contended that the provisions of S. 16 
of the Ordinance could only be unreal and 
ineffective. Section 16 of the Ordinarce 
enacts : - ; 


.made by the 


“16. Application of Companies Act, 1956.— 
For the removal of doubts it is hereby clari- 
fied that the Companies Act, 1956, (Central 
Act 1 of 1956), shall continue to apply to the 
Rayon Pulp Division in the same manner as 
it applied thereto before the date of the noti- 
fied order under sub-section (1) of S. 3.” 
How, in the face of the provisions of S. .4 of 
the Ordinance and the various other Sec- 
tions to which we have already drawn atten- 
tion, the provisions of S. 16 are to be ziven 
effect to, was not satisfactorily explained. We 
see force in the contention of counsel for the 
petitioners that the provisions of the Ordin- 
ance are inconsistent with the provisions of 
the Companies Act. But the learned Addi- 
tional Advocate-General cited K. S. E. Board 
v. Indian Aluminium Co. Ltd. (AIR 1976 SC 
1031) (para. 11) in support of his contention 
that repugnancy can arise, as provided in 
Art. 254, only if the subject-matter o? the 
two legislations is in the Concurrent Lists and 
not where the conflict arises between the Union 
List and State List. Counsel for the peti- 
tioners would place reliance on Indu Bhusan 
Bose v. Rama Sundari Debi (AIR 1970 SC 228 
at p. 235) to establish the supremacy of Parlia- 
mentary legislation under List I over State 
legislation even under List IJ; and on para 5 
of AIR 1976 SC 1031, noticed (supra). We 
refrain from expressing our views on the ques- 
tion, as the Ordinance has to fail on other 
grounds, 

18. Counsel for the petitioners drew our 
attention to Ext. P3 licence issued to the peti- 
tioner-Company under the Industries (Develop- 
ment and Regulation) Act, 1951, and R. 7 of 
the Registration and Licensing of Industrial 
Undertakings Rules, 1952. The licence has 
been superscribed as ‘Licence No. L/24/(5)/ 
N. 1/58’. The petitioners’ counsel explained 
the numerals as signifying Entry 24, sub-item 
(5) of the ISch. ofthe Industries (Develop- 
ment and Regulation) Act. He referred to cl. 9 
of the Licence to the effect that the Govern- 
ment of India do not take any responsibility 
for the financial soundness of the undertaking 
or for the correctness of any of the statements 
miade or opinions expressed in regard io it. 
Attention was called to Ext. P4, the applica- 
tion for a substantial expansion of business - 
Company; to the exemption 
granted by order dated 20-7-1966 (seen at 
page 768 of Berarwalla’s Book ‘Industrial 
Licensing, Monopolies and Restrictive Trade 
Practices’); to the ‘carry-on business’ licence 
dated 28-11-1972 — C. D. B. licence, as it is 
called — issued under S. 29-B (2) of the In- 
dustries (Development and Regulation) Act; 
to the cancellation of the exemption order in 
Feb. 1970 (vide page 768 of Berarwalla); to 
the order dated 18-7-1970 seen at page 803 of 
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Berarwalla’s book; to the letter dated 9-2- 
1971 of the Government of India to follow 
the press-note issued by the Ministry of the 
Government of India; to the letter of the Goy- 
ernment of India dated 31-3-1972 rejecting 
the Comipany’s application for expansion (Ext. 
P18 (2)); to the expansion licence dated 21-1- 
1977 for the Kumarapatanam plant (Ext. P20); 
to the Government of India’s letter dated 
22-1-1977 (Ext. P13); and many other mate- 
rials to show the functioning of the Industry 
under the guidance and control of the Govern- 
ment of India. These were relied on to show 
that the Industry was one which had beet 
completely taken over by the Parliamentary 
declaration and by item 24 of. Sch. I of the 
Industries (Development and Regulation ) Act. 
We have been impressed by these facts mar- 
shalled by counsel for the petitioners. We 
' think that these sufficiently establish that the 
suject-matter of the Ordinance was outside 
the legislative competence of the State Legis- 
lature. 


19. Throughout our discussion we have 
proceeded on the basis that Ordinance is “law’. 
The definition of ‘law’ in Art. 18 as specifi- 

` cally including an Ordinance is limited for the 
purpose of that Article. But we have Art. 366 
where the term “existing law” is defined to 
include an Ordinance. Quite apart from these 
definitions, we think, on general jurispru- 
dential grounds an Ordinance will pass as law. 

20. As a result of the above discussion 
we summarise our conclusions as follows: We 
are of the opinion, that the subject-matter of 
the Ordinance falls fairly and squarely within 
Entry 52 of List I of the VIIth Sch. to the 
Constitution and not either within Entry, 24 
or 27 of List II of the said Schedule or within 
Entry 23 or 33 of List DI of the said Sche- 

jdule of the Constitution. Being so, we are 
clearly of the opinion, that the State Legis- 
lature had no legislative competence in regard 
to the subject-matter of the Ordinance, and 
ex-hypothesi, the Governor had no authority 
to promulgate the Ordinance. Legislation on 
the same subject-matter as the Ordinance 
would have required the previous assent of 
the President as envisaged by Art. 213 (1) ©) 
and the Ordinance could therefore not have 
been passed without previous instruction from 
the President as required by the proviso to 
Art. 213 (1) of the Constitution. Assuming 
that there was legislative competence to pro- 
- mulgate the Ordinance, we are of the opinion 
that it violates Art. 19 (1) (f) and Arti- 
rele 81 (2) of the Constitution and is 
not saved by Article 31-A thereof. We 
‘express no opinion, whether the Ordin- 
lance should fail by reason of its being 
inconsistent with, and repugnant to the pro- 
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visions of the Companies Act, and therefore} 
void under Art. 254 (1) read with Art. 254 (2) 
of the Constitution. For the reasons stated, 


-we allow this writ petition and declare the 


Ordinance void. There will be no order as 
to costs. i 
We record our appreciation of the able and 
learned arguments of counsel for the pet- 
tioners and the learned Additional Advocate- 
General. 
Petition allowed. 
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V. P. GOPALAN NAMBIYAR, 2. J. 
V. BALAKRISHNA ERADI, 
V. KHALID, K. K. NARENDRAN 
AND G. BALAGANGADHARAN 
NAIR, JJ.* 


P. Sundari Bai, etc. etc., Petitioners vs- 
State of Kerala and another, Respon» 
dents. 


Original Petns. Nos. 1333 of 1977 H; 
3909 etc. of 1974; 1147 ete. of 1975 and 
4899 ete. of 1976, D/- 12-6-1978. 


(A) Kerala Building Tax Act (7 of 
1975), Pre. Ss. 2 (£), 5, 6 — Validity of 
Act — Levy of tax on building — ‘Capi- 
tal value’ — Computation of, at a mul- 
tiple of 16 times the annual valus can= 
not be said to be unreasonable or arbi- 
TEA (Constitution of India, Arts. 14 and 
19). i 

Per Majority’ (Balakrishna Eradi, J. 
Contra): Valuation on the basis of the 
annual letting value is a well-known 
and well-accepted principle of valuation. 
The annual letting value represents a 
fair measure of the income from the 
land. Capitalisation at 16 times of this 
fair measure of income cannot, in the 
circumstances, be said to be umreason~ 
able. The multiple chosen cannot be 
said to be unreasonable or high or arbi- 
trary. Valuation by capitalisation of 
the income is a well-known method; and 
in land acquisition cases for instance, 
very often a higher multiple of zapitali- 
sation has been adopted. (Case law dis~ 
cussed). (Paras 6, 9) 


*(Note: In this case, the Judges of the 
Full Bench differ in their views. The 
majority view is taken by Gopalan Nam- 
biyar C., J., V. Khalid, K, K. Narendran 
and G. Balagangadharan Nair, JJ. and - 
the minority by V, Balakrishna Eradi, J. 
—Ed.) 
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The underlying basis of the tax is on 
sound’ and well-accepted principle of 
taxation. The tax cannot be objec:ed 
to on the ground that it is excessive or 
oppressive or that it mounts a harsh end 
crushing burden on the camel’s back. . 

(Para 5) 

The contention that both residen-ial 
and non-residential buildings have been 
dealt with by the same yardstick of 
sixteen times multiple of the annual Fet- 
ting value, is baseless and fallacicus. 
Whilst the multiple in both the cases 
remains constant, the basic factor, narme~ 
ly, the annual letting value, is a varieble 
one. The annual letting value of a non- 
residential building in an important 
commercial town or city is bound to re- 
flect the fair measure of the income de- 
rivable from it. (Para 12) 

Further the absence of judicial super- 
vision and control cannot by itself  m- 
port a violation of Art. 14 of the Con- 
stitution. (Para 13) 

The Act does not place unreasoneble 


_ restrictions on ‘the right to acquire, kold ` 


and dispose of property under Art. 19. 
(Para 13) 


Per Balakrishna Eradi, J.. Contra:— 
The provisions of Sections 2 (f), 5 and 6 
of the Act are violative of Art. 14 of 
the Constitution and are unconstituticnal 
and void for that reason. . 
. The levy of the building tax is relat- 

ed to the capital value of the building 
and the ‘capital value’ is to be arrived 
at by multiplying the ‘annual value’ of 
the building by 16 times. But there is 
no machinery provided under the Act 
for determination of the ‘annual value’ 
of a building for the purposes of the 
Act. Any levy of tax without providing 
necessary machinery for a just and fair 
adjudication and determination of the 
tax liability amounts to imposition of 
unreasonable restriction within the m2an- 
ing of Article 19 (5) of the Constitution. 
Further, discrimination is writ large in 
subjecting the assessees whose buildings 
are situated within the areas of the dif- 
ferent types of local authorities to dif- 
ferential treatment. No justification: at 
ali has been made out for classifying 
the buildings situated within the areas 
of the different types of local authori- 
ties into distinct groups so as to war- 
rant such discriminatory treatment as 
between the owners .of such buildings in 
regard to the vital matter concerning 
the procedure of the determination of 
the annual value for the purpose of 
levy of the impugned tax, (Paras 23, 34) 


A 


0 


P. Sundari Bai v, State (FB) 


. Constitution. 


(Para 34). 


Ker. 69 


Further, statute does not contemplate 
any determination of the tax base by 
assessing authority constituted under this 
Act on the application of his own mind 
after affording to the assessee an oppor- 
tunity to state his case. The absence of 
such a minimal procedural safeguard ren- 
ders the taxing provisions contained in 
the statute unreasonable restrictions on 
the fundamental rights of the assessees 
guaranteed under Art, 19 (1) (f) of the 
(Para 35) 

Anno: AIR Comm. Const. of India. 
(2nd Edn.), Art. 14 N. 1, Art, 19 N. 69. 

(B) Kerala Building Tax Act (7 of 1975) 
Pre. and S. 5 — Validity of the Act — 
Retrospectivity of operation of the Act 
is no ground for invalidation — Fixing 
of the date for the commencement of 
the Act viz. 1-4-1973 cannot be said ` to 
be arbitrary, AIR 1963 SC 1667, Foll. 
(Per Majority) (Constitution of India, 
Arts. 246 and 245). (Para 5) 


Anno: AIR Comm. Const. of India, 
(2nd Edn.), Art. 245 N. 12, 


(C) Kerala Building Tax Act (7 of 
1975), Pre. — Validity of Act — Provi- 
sions of the Act do not violate Art. 301 
of Constitution (Per Full Bench) (Con-. . 
stitution of India, Art. 301). ` 


The freedom of trade and commerce 
guaranteed by Art, 301 can be invaded 
only if the legislation complained of di- 
rectly and immediately affects the move- 
ment part of the trade, AIR 1961 SC 
232; AIR 1962 SC 1406 and AIR 1964 SC 


925, Foll. ‘(Paras 14, 47) 
Anno : AIR Comm. Const. of. India 
(2nd Edn.), Art. 301, N. 2. 
Cases Referred : Chronological Paras 
AIR 1978 SC 597 : (1978) 1 SCC 248 33 
AIR 1977 SC 302 10 
ATR 1977 SC 1825 13 
AIR 1975 SC 583: 1975 Tax LR aa 
AIR 1975 SC 1187 13 
AIR 1975 SC 1234 : 1975 Tax LR m 
1 
AIR 1974 SC 1306 | 5 
AIR 1974 SC 1779 . 8 
ATR 1974 SC 2009 — _ 13, 34 
AIR 1973 SC 106 33 
AIR 1973 Ker 254: 1973 Ker LT 573 
(FB) 6 


(1973) 411 US 1: 36 L ed 2nd 16, San. 
Antonio School District v. Rodrigues 
5 

AIR 1972 SC 1061: 1972 Tax LR 449 
37, 40 

AIR 1971 SC 353 — 8 
AIR 1971 Ker 65:1971 Ker LT 948 5 
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GOPALAN NAMBIYAR C. J. 
himself and on bebalf of V. Khalid, 
X. K. Narendran and G. Balaganga- 
dharan Nair, JJ. — Majority view) :— 
The Kerala Building Tax Act, 1975 (Act 
f of 1975) has been assailed in these 
writ petitions as violative of Arts, 14 
and 19 of the Constitution and also of 
Art. 301. The Act has a history. The 
first Building Tax Act 1961 imposed a 
tax on a uniform basis ‘depending on 
the floorage or the plinth area of the 
pbuilding. The levy was struck down as 
unconstitutional by a learned Judge of 
this Court in Kunhali Haji v, State 
(1965 Ker LT 390). The decision was 
confirmed on appeal by a Division 
Bench — vide State of Kerala v. Haji 
K. Kunhipokker (1966 Ker LT 694): 
(AIR, 1967 Ker 114); and again on fur- 
ther appeal by the Supreme Court — 
Vide State of Kerala v. Haji K. Kutty 
(1968 Ker LT 649 : AIR 1969 SC 378). 
Almost similar legislation in Mysora 
was struck. down in Bhuvaneswariah v, 
State of Mysore (AIR 1965 Mys 1i70)3 
and in Bombay, in Lokmanya Mills v. 
Barsi Municipality (AIR 1968 Bom 229), 
The impugned Act was preceded by 
Ordinance 10 of 1974, replaced by Act 
16 of 1974, 


2. The Act has been passed under 
entry 49 of List II — Taxes on Lands 
and Buildings. The heading of the Act 
is : “An Act to provide for the levy of 
a tax on Buildings.” It comes directly 
within the scope of the entry. Indeed, 
the legislative competence was hardly 
disputed. In substance the Act levies a 
tax on the construction of buildings 
completed on or after the ist April, 
1973, the “capital value” of which ex- 
ceeds 20,000/- rupees, The tax is on a 


(for 


1978 
graded scale provided in the Schedule, 
Section 2 is the definition Section, Sec. 3 
is the exemption Section. Factories end 
workshops are among the exempticns, 
The definitions of ‘annual value’ end 
‘capital value’ under Ss, 2 (a) and 2 (f} 
may be noted. 

“2, Definitions—~ In this Act unless 
the context otherwise requires,— 

{a) ‘annual value’ of a building means 
the gross annual rent at which the 
building may at the time of completion 
be expected to let from month to month 
or from year to year; 

xx XX XX xx 

(f) ‘capital value’ of a building means 
the value arrived at by multiplying the 
annual value of a building by sixteen,” 
Section 5 is the charging Section, Cl. (1} 
of the said Section charges the tax at 
the rates specified in the schedule in 


respect of every building, the construc-. 


tion of which was completed on or 


after the ist April, 1973, and the cepi- 


tal value of which exceeds Rs, 20000/-. 
Section 6 enacts that for determining 
the capital value, the annual value cf a 
building shall be the annual value fixed 
for that building in the assessment 
books of the local authority within 
whose area the building is situate. By 
definition in Section 2 (g), local autho- 
rity means a Municipal Corporation or 
a Municipal Council or a Township Com- 
mittee or a Panchayat or a Cantonment 
Board. Under Cl, (2) of S. 6 the assess- 
ing authority is empowered to revise tha 


annual value if in its opinion, the seme: 


is too low, (There is no corresponding 
power of reduction where the annual 
value is felt to be too high). Clause (4) 
of S, 6 specifies the considerations and 
circumstances to which regard shall be 
paid in determining the annual value, 
namely, the location of the building, the 
nature and quality of the structure of 
the building, the capability of the buid- 
ing for profitable use, amenities pro- 
vided in the building ete, Sec, 7 provades 
for the return by the owner in respect 


-of the completion of every building. 


Sec, 8 provides for filing of the return 
after the due date and for amendment 
of the return, 
assessment, by accepting the return if 
it is found to be correct and complete; 
or by notice to the assessee to attend 
in person on a specified date together 
with records in support of the return 
and completing the assessment in the 
light of the enquiry, Section 10 pro- 
vides for a notice ef demand, Sec, 14 
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Section 9 provides for. 
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provides for appeals, An assessee oba 
jecting to the assessment of building 
tax assessed under S, 9 or denying his 
liability, may appeal to the appellate 
authority, No appeal lies unless the 
building tax has been paid, Under Cl. (8) 
of S. 11, the order of the appellate au- 
thority shall be final and shall not be 
liable to be questioned in any court. 
Under Section 12 a provision is made 
for reference to the District Court on 
any question of law if the appellate au- 
thority is satisfied either suo motu or on 
application by the party to an appeal 
that the decision on the appeal involves 
a question of law. Under S., 13, the 
District Collector is given a power- to 
revise the order of the appellate autho~ 
rity, Section 14 gives the Government 


` the power of revision, against the order 


passed by the District Collector under 
S. 13, Section 15 provides for rectifica- 
tion of mistakes by the appellate autho- 
rity or the revisional authority; Sec. 16 
provides ‘for revision of.building tax if 
the annual letting value is revised by 
the local authority; Section 27 provides 
for bar of suits in a civil court to set 
aside or modify any assessment. We 
may extract the Schedule to the Act 
which provides for a' graded rate of 
tax, The schedule is as follows im 


“* THE SCHEDULE 
(See Section 5) 
RATE OF BUILDING TAX 


Capital value Rate of Tax 


1, Where the capital value 
of a building is Rs, 20,000 
or less Nik 
2, Where the capital value 
of a building exceeds Rupees 
20,000/- 
(a) on the first Rs, 5,000 


of such excess 1 per cent 
(b) on the next Rs, 25,008 

of such excess .. 2 per cent 
(c) on the next Rs, 50,000 i 

of such excess .. 5 per ces? 
(d) on the next Rs, 50,000 

of such excess .. 8 per cent 
(e) on the next Rs, 50,000 

‘of such excess ` e. 10 per cent 


(£) on the balanca «. 15 per cent.” 
Such, in substance, are the provisions of 
this Act, 


` 3. The attack against the above pre- 
visions has been on the following grounds. 
The computation of capital value ata 
multiple of sixteen times the annual va- 
jue has been attacked as arbitrary and 
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excessive, It was pointed out that - the 
Bank rate, at the relevant time, was 
10%; and based on the theory of | rea- 
sonable return for investments, the mul- 
tiple of sixteen was very much on the 
high side. Next, it was stated that all 
types of buildings, both residential and 
non-residential, had been ‘subjected to 
the same basis of assessment irrespective 
of the fact that in big commercial 
towns in particular, like Cochin or Cali- 
tut, non residential buildings have . an 
infinitely greater value than the residen- 
lial ones.. Exemption in favour of go- 
downs and factories alone was stressed. 
A further objection was raised on the 
different modes of procedure sanctioned 
by the relevant statutes in regard to 
the ascertainment of annual value to 
which the capital value has been geared 
by definition, The procedural difference 
was pointed out with respect to the pro- 
visions of the Kerala Municipal Corpo- 
rations Act governing the three Corpo- 


_ zations of Trivandrum, Cochin and Cali-. 


zut; the Kerala Municipalities Act gov- 
erning the Municipalities; and the Kerala 
. Panchayats Act governing areas under 
-zhe administration of the different Pan- 
shayats. Under the Kerala Municipal 
Corporations Act, the relevant provisions 
are to be found in Part II Sch, I, Rr. 13, 
14 and 25 of the Act. In the Municipa- 
lities Act, the relevant provisions are 
5. 150, and Sch I Rr. 8 and 9 and 
3. 100 Sch. II Rr, 10, 13, 14, 24 (b) and 
R. 29. In the Panchayats.Act, the re- 
levant provisions are S, 144 (2) of the 
Act and Rr. 10 and HI of the Taxation 
and Appeal Rules (see also S. 68, and 
Rr. 3 and 4 of the Building Tax Rules, 
1963). These provisions have been ex- 
plained in para, 6 of O. P. No. 1333 of 
1977 (to select only one instance). Atten- 
tion was also called to S, 102 of the 
Municipal Corporations Act. Based on 
the above provisions, the inequities 
pointed out were that while the impugn- 
ed Act itself purports to levy a tax on 
buildings —- and not on lands the 
pase of the tax chosen being annual let- 
- ling value, and the procedure for assess- 
ing the same having been sanctioned by 
the provisions of the different statutes 
noticed supra, the value of the site of 
the building also enters into the calcula- 
lion. Further, the procedural inequality 
disclosed by the three statutes was 
stressed. Under the Municipal Corpora- 


tions Act, the annual value to be fixed. 


by the Commissioner is subject fo an 
appeal to a Standing Committee of the 


A.LR. 


Corporation and a further appeal to the 
District Court having jurisdiction — over 
the city, with a further. prospect of re- 
view by the High Court on a reference 
on certain limited grounds, In the case 
of Municipalities and Panchayats on the 
other hand, the annual values are final- 
ly fixed by the executive authority who 
functions also as the revisional authority; 
and further, from the decision of the 
revisional authority the right of appeal 
is provided to the Panchayat or the 
Municipal Council. The decision of the 
Municipal Council is final; and the deci- 
sion of the Panchayat is ‘subject to a 
further appeal, to the Deputy Director 
of Panchayats. Neither under the Pan- 
chayats Act nor under the Municipali- 
ties Act is there any right of appeal to 
“a civil court in respect of the annual 
values fixed by the Panchayat or ‘Muni- 
cipal Council; nor any provision for re- 
-view by a judicial tribunal. The three 
different procedural provisions under 
-the three different statutes in respect of 
the determination of the same concept of 
annual Jetting value to which the tax. 
has been geared, has been attacked as 
discriminatory. An attack was also rais- 
ed on the fixing of the date for the com- 
mencement of the Act, namely, the ist 
April, 1973, as arbitrary, 


4. Apart from the above grounds of 
challenge, much time and effort wera 
spent to demonstrate the oppressive bur- 
den and the crushing effect of the tax, 
To illustrate the same with respect to 
the facts of two connected cases alone . 
— O. P. Nos, 4252 and 4256 of 1974, the 
position disclosed is this: The petitioners 
in these cases are sisters and joint 
owners of Sy. No. 873/3 of an extent of 
4000 sq. ft. in M, G. Road, Ernakulam, 
The buildings thereon have been let ouï 
as godowns for Rs. 2,500/- per mensem. 
The cost of construction was Rupees 
55,160/- as sought to be proved by Ext. - 
Pl valuation certificate by an approved 
valuer. Ext. P2 is the Property Tax As- 
sessment showing the annual value as 
Rs, 35,678/-. The ‘capital value’ under 
the present Act is computed at Rupees 
4,80,000 on the basis of the monthly rent 
and the building tax, at Ks, 69,050/-.- 
The obvious emphasis is that the tax ex~ 
ceeds the cost of construction, This has 
been the burden of the song in most of 
the writ petitions. We do not think it 
necessary to detail the facts in the other 
petitions. But Shri Divan, counsel who 
appeared for the petitioners in some of 
these ‘writ petitions had handed over to 
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us a tabular typed statement shoving 
the cost of construction, the rent, the 
annual value and the tax to demonstrate 
the oppressive nature of the impact of 
the tax on the owners of the buildings, 


5. We may at the outset deal with 
the complaint based on the excessive na~- 
ture of the impost in its incidence and 
operation. In American Law the oft- 
queted dictum of Chief Justice Marshall 
that “a power to tax includes the power 
to destroy” has been flaunted to silence, 
the critics complaining of the strangling 
effect of a measure of taxation. It is a 
debatable proposition whether our cc 
try has gone the whole hog of Chief Jus- 
tice Marshall’s dictum, A Full Bench of 
this Court noticed in Krishnan Thangal 
. V.. State of Kerala (1971 Ker LT 948): 
(AIR 1971 Ker 65) the decision of the 
Supreme Court in Hari Krishna Bhargav 
v. Union of India (AIR 1966 SC 619) 
where it was observed (at p, 623) : 


“A taxing statute may accordingly be 
open to challenge on the ground that it 
is expropriatory, or that the statute pre- 
scribes no procedure or machinery for 
assessing tax, but it is not open to chal- 
lenge merely on the ground that the tax 
is harsh or excessive.” 


It also recalled the observations of the 
Supreme Court in Jagannath Beksh 
Singh v. The State of U. P. (AIR 1962 
SC 1563), as follows. (at p. 1571) : 


“Article 31 (2) would be inapplicable 
to a taxing statute because the taxing 
staiute does not purport to acquire or 
requisition any property. It may be 
that the imposition of. the tax levied by 
the: statute is excessive and may ulti- 
mately lead to the loss of assessee’s pro- 
perty, but even so, it cannot be said -hat 
by virtue of the Act, the property has 
been acquired or requisitioned, Art. 31 
(2-A) clearly brings out the limits 
of the application of Art. 31 (2). Simi- 
larly, Art. 31 (5) (b) (i) specifically pro- 
vides that nothing in Cl. (2) shall affect 
the. provisions of any law which the 
Stafe may hereafter make for the pur- 
pose of imposing or levying any tax or 
penalty. Thus, it is dear that the pro- 
vistons of Art. 31 (2) cannot be invaked 
in impeaching the validity of a taxing 
statute and so, we come back to the 
position that a taxing law which coes 
not. offend against any of the fundamen- 
tal: rights guaranteed by Part TI weuld 
justify the imposition of a tax and 
would meet the requirements of Arti- 
cié 31 (1). Therefore, in our opérion 
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the challenge to the validity of the Act 
on the ground that it contravenes Arti- 
cle 31 (2) is not well founded.” 

In addition to these, we might notice 
the observations of Mathew J. in G. K. 
Krishnan v, State of Tamil Nadu (AIR 
1975 SC 583) paras. 37 and 38 « 


“37, In State of Gujarat v. Ambica 
Mills Ltd., (1974) 2 SCJ 211 at p. 231: 
(ATR 1974 SC 1300 at pp, 1314, 1315), 
this Court said : 

Maias a... In the utilities, tax and eco- 
nomic regulation cases, there are good 
reasons for judicial self-restraint, if not 
judicial deference to legislative judg-. 
ment. The legislature, after all, has the 
affirmatve responsibility, The courts 
have only the power to destroy, not to 
reconstruct. When these are added to 
the complexity of economic regulation, 
the uncertainty, the liability to error,- 
the bewildering.conflict of the experts, 
and the number of times the judges 
have been overruled by events — self- 
limitation can be seen to be the path of 


- Judicial wisdom and institutional prestige 


„and stability (See Joseph Tussman and 
Jacobs ten Breck, “The Equal Protec- 
tion of the laws”, 37 California Law 
Rev, . 341.”) 


38. This approach is consistent with 
the latest reported decision of the Sup- 
reme Court of the U.S.A. in San An- 
tonio School District v. Rodrigues, (1973) 
411 US 1 where the majority speaking 
through Justice Stewart said : 


“Thus we stand on familiar ground 
when we continue to acknowledge that 
the Justices of this Court lack both the 
expertise and the familiarity with local 
problems so necessary to the making of 
wise decisions with respect to the raising 
and disposition of public revenues, Yet, 
we are urged to direct the States either 
to alter drastically the present system 
or to throw out the property tax altoge- 
ther in favour of some other form of 
taxation. No scheme of taxation, whe- 
ther the tax is imposed on property, in- 
come, or purchases of goods and ser- - 
vices, has yet been devised which is 
free of ali discriminatory impact. In 
such a complex arena in which no per- 
fect alternatives exist, the Court does 
well not to impose tao rigorous a stan- 
dard of scrutiny lest alf local fiscal 
schemes become.subjects of criticism un- 
der the Equal Protection Clause.” ` 

Marshall, J. in his dissenting judg- 
ment (with which Douglas, J. concurred), ` 
summed up his conclusion as follows : 
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‘In summary, it seems to me inescap- 
ably clear that this Court has consist~ 
ently adjusted the care with which it 
will review state discrimination in light 
of the constitutional significance of the 
interests affected and the invidiousness 
of the particular classification, In the 
context of economic interests, we find 
that discriminatory state action is al- 
most always sustained, for such inter- 
ests are generally far removed from con< 
stitutional guarantees. Moreover, “tha 
extremes to which the Court has gone in 
dreaming up rational bases for state re- 
gulation in that area may in many ine 
‘stances be ascribed to a healthy revul~ 
sion from the Courts’s. earlier excesses 
in using the Constitution to protect in- 
terests that have more than enough 


power to protect themselves in the le . 


gislative hall: Dandridge v, Williams, 


(1970) 397 US 471 ‘at p, 520.” 


The learned Advocate-General turned to 
Art, 39 (b) and (c) of the Constitution to 
temper the rigour and severity of the 
provisions of the Act and reminded us 
that the impugned Act has been passed 
in accordance with the directive prin= 
ciples of State policy, to prevent cons 
centration of wealth and to secure an 
[equitable distribution of resources, As 
„we shall show, the underlying basis of. 
the tax is on sound and well-accepted 
{principle of taxation. We are not satisfied 
ithat the tax can be objected to on tha 
ground that it is excessive or oppressive 
or that it amounts a harsh and crushing 
burden on the camel’s back, 


6. Turning to the attack on the mul» 
‘tiple of capitalisation at sixteen times 
the annual value, we do not think that 
the multiple chosen could be said to be 
unreasonable or high or arbitrary. Vax 
uation by capitalisation of the ine 
come is a well-known method; and in 
land acquisition cases for instance, very 
often a higher multiple of capitalisation 
has been adopted. Indeed, this court in 
a recent Full Bench judgment in Raru« 
kutty v. Special Tahsildar and L. A 
Officer (1973 Ker LT 573): (AIR 1973 
Ker 254) had reviwed the position re- 
garding the multiple of capitalisation to 
be adopted for valuation for purposes of 
land acquisition, and fixed the same at 
16 times the income, Isaac, J. who dee 
livered the judgment of the Bench no- 
ticed the position accepted by some of 
the High Courts (including the Kerela 
High Court) for arriving at the market 
value by capitalising the income at even 
33 1/3 times on the principle of -the 


- Dealing with the argument 


ALR. 


valuation of gilt-edged securities. Refer- 
ring to this mode of valuation, the learn- 
ed Judge pointed out that it was unsafe, 
Referring to the method of capitalisa= 
tion of annual income, it was observed 
that it was only one of the methods of 
valuation. Observed the learned Judge 
{at pp, 258, 259 of AIR): 


"Whether it is a suitable method in a 
given case, and if so, at what multiple 
of the annual income the market value 
can be fixed would depend on a variety 
of circumstances, To put it briefiy, the 
object is to ascertain what a willing 
vendor might reasonably expect tp ob- 
tain from a willing purchaser, and the 
method that should be adopted to ar- 
rive at that amount should be the one 
most appropriate on the facts and cir- 
cumstances of the case.” 


7. The annual letting value of the - 
land has been recognised as a safe mea- 
sure of the income realisable frorn pro- 
perties, In Corporation of Calcutta v. 
Sm, Padma Debi (AIR 1962 SC 1&1) the 
question arose whether the Corporation 
of Calcutta was justified in assessing 
the assessee at an annual valuation on 
the basis of the standard rent. The 
High Court had dismissed the ccrpora~ 
tion’s appeal holding that the fixation of 
annual valuation on the basis of the 
standard rent was correct, On further 
appeal, it was pointed out by the Sup- 
reme Court that the value of the pro- 
perty to the owner is the standerd in 
making the assessment under the Cal- 
cutta Municipalities Act, It was ‘pointed 
out that a contract for rent at a higher 
rate than the standard rent is nct only 
not enforceable but also that the land- 
lord would be committing an offence if 
he collected rent above the rate of stan< 
dard rent, Under these circumstances 
it was ruled that a landlord cannot rea- 
sonably be expected to lay a plea for a 
rent higher than the standard rent: 
that Sec- 
tion 127 (a) of the Act which wes con- 
strued does not contemplate the actual 
rent received by a landlord but only the 
hypothetical rent which it can reason- 
ably, be expected to fetch if the build- 
ing was let, the Supreme Court observ- 
ed: (Para 7) ` 


“Hypothetical rent may be . described 
as a rent which a landlord may reason- 
ably be expected to get in the open 
market. But an open market cannot in- 
clude a ‘black market’, a term euphem~= 
istically used to commercial transactions 
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entered into between parties in defiance 
of law, In that situation, statutory timi- 
tation of rent circumscribes the scope of 
the bargain in the market. In no cir- 
cumstances the hypothetical rent can 
exceed that limit.” ; $ 

The Court then examined the English 
decision of the House of Lords in As- 
sessment Committee of the Metropo-itan 
Borough of Poplar v. Roberts ((1922) 2 
AC 93) and observed (Para. 8): 

“These passages bring out in bole re- 
lief the distinction between the English 
and the Indian Law which has already 
been pointed out by the Judicial Com- 
mittee in 74 Ind App 1: (AIR 1947 PC 
60). That is why, while in England the 
value of occupation by a tenant is the 
criterion for fixing the standard rent un- 
der the rating law, under the Act the 
letting value of a building to the land- 
lord is the standard in fixing the rental 
value, If this distinction is -borne in 
mind much of the cloud cast in this case 
is dispelled. It would be instructive to 
quote the weighty observations of Atkin 
L. J. as he then was, which were ap- 
proved by Lord Carson in his dissent- 
ing judgment; and they are: 

‘If no higher rent than the standard 
rent and statutory increases is enfcrce- 
able, as a matter of common sense that 
seems to be the limit of the rent a ten- 
ant can be reasonably expected to giva 


‘How ree is the annual rent fo be 
ascertained? It is obvious that the defi- 
nition presupposes that the premises ara 
deemed to be vacant and are deemed to 
be capable of being let’. 

Accepting the said observations, Lord 
Carson proceeded to observe at p, 125, 

‘I cannot persuade myself that it is 
possible to ask the assessment authcrity 
to enter into such super speculative and 
hypothetical regions, and I am of opinion 
that the only rent we have to consider 
is a rent de jure recoverable and not a 
voluntary promise which cannot be en- 
forced,’ 

With great respect fo the other 
learned Lords, we are inclined to agree 
with the observations of Atkin L, J. as 
approved by Lord Carson. That arart, 
the majority view can easily be distin= 
guished on the peculiar principle of rat- 
ing obtaining in England which is fim- 
damentally different from that accerted 
under the Act. There is another difer- 
ence between the English Law and the 
Indian Law. Under the English Ac: of 
1920, payment of rent in excess of the 
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statutory rent was not barred and the 
landlord might receive the same, but 
under the Rent Control Act receipt of a 
higher rent than the standard rent ‘is 
penalised; that is, while in England a 
contract to pay a higher rent may not 
be enforceable in a court of law, it is 
not unlawful, but in India it is both un- 
enforceable and unlawful, This differ- 
ence is of vital importance in judging 
the reasonableness of a landlord’s ex- 
pectations to get a particular rent.” 

Concluding the discussion, the Court rul- 
d : (Para 11) 

“In the result, we hold, on a fair 

reading of the express provisions of Sec- 
tion 127 (a) of the Act in the light of 
the decisions considered, that the rental 
value cannot be fixed higher than the 
standard rent under the Rent Control 
Act” 
In Gordhandas Hargovindas v, Munici- 
pal Commissioner (AIR 1963 SC 1742) 
there is an exhaustive survey and exami- 
nation of the principles of rating with 
special reference to the provisions of 
the Bombay Municipal Boroughs Act, 
1925. It was pointed out that the word 
‘rate’ had come to our country for pur- 
pose of local taxation -from England 
where it had acquired a special meaning 
and content. Surveying the English Law 
of Taxation, it was observed that the 
word ‘rate’ was used with respect to a 
tax which was levied on the net annual 
value or ratable value -of lands and 
buildings and not on their capital value. 
In‘para. 10 of the judgment, wie court 
observed 3 


“(10) The methods in use for the pur- 
pose of arriving at ratable value were 
generally three. Where the land or 


-building was actually let, the valuation 


was based on the rent at which it was 
let. Where, however, the land or build- 
ing was not let, two methods were evol- 
ed for the purpose of finding out the 
ratable value. The first was to assume 
a hypothetical tenancy (such as where 
the same person is the owner and occu- 
pier} and find out the rent at which the 
premises would be let. The second was 
based on the capital value of the pre- 
mises, But the tax was not levied on 
the capital value itself; the capital value 
was determined on the structural value 
of the building to be assessed by what 
was known to be contractor’s method or 
contractor’s test in addition to the mar- 
ket value of the land, Sometimes the 
words ‘effective capital value’ were also 
used since in some cases the actual capi- 
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tal cost of the building plus the market 
value of land might for some reason or 
the other be ineffective ie. it might not 
_be rent producing. Having arrived at 
“the effective capital value it- was neces« 
sary to apply percentages thereto in 


order to arrive at the annual value. In 


England, the usual percentage in the 
case where the property was used for 
commercial purposes, was 5 per centum 
for the building and 4 per centum for 
the land, It was after this annual value 
was arrived at that the rate was impos- 
ed on this annual value: (see Complete 
Valuation Practice by Mustok Eve and 
Anstey, 5th Edn., pp, 253-258).” 
Reference was made to Halsbury’s Laws 
of England, Third Edition Vol. 32, para- 
graphs 9 and 10, which had summed .up 
the present position. At the end of the 
_ examination, the Court observed : 
“Therefore, it cannot be doubted that 
in England from where in this country 
we have borrowed the word ‘rate’, that 
word had acquired a special meaning 
namely that it was a tax on the annual 
value of lands and buildings found in 
one of the three modes we have al 


_- ready indicated.” (para 14) 
The Legislative history and practice in - 


India up to 1925 was next examined. It 
was remarked that all the Indian sta~ 
tutes till 1911 dealing with Municipal 
Taxation, imposed a tax on the annual, 
value of lands or buildings, without al- 
ways using the word rate. Between 1912 
and 1925, the same state of affairs con- 
tinued, although the word ‘rate’ was not 
used in ‘any of these Acts, but the tax 
was stil] imposed on the annual value of 
the lands and buildings. In para. 32 of 
the judgment, the Supreme Court ob- 
served : 


“It has however been urged that by 
virtue of the Explanation to S. 75, it is 
open to the municipality in the case of 
lands to use two bases of valuation, 
namely, either capital or annual letting 
_value. That is undoubtedly so. But it 
’ does not mean that because the munici~ 
pality is empowered to use capital as 
one basis of valuation it has been em- 
powered when fixing a rate to fix it as 
so much percentage of the capital value. 
That Explanation carries in our opinion 
only the meaning which is in accordance 
with the practice in England and also 
in this country and it seems to us that 
it is that meaning which should be 
given when the basis of valution is capi~ 
tal.” ; 
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into account the fact that the word 
‘rate’ has been used in the first clause 
to S. 78 (1), the Explanation when it 
says that in the case of lands basis of 
valuation may be capital, only means 
that that method of valuation which was 
in vogue in England and which we 
have described as the third method of 
valuation may be used to arrive at the 
annual value from the capital value and 
the rate may then be determined as a 
tax on the annual value.” 


In the above case S. 73 (1) of the Bom~ 
bay Municipal Boroughs Act, 1925, im- 


posed a ‘rate’ on buildings and lands 
within the Municipal Borough. ‘The 
argument of the petitioners was that 


rate had assumed a well-known content 
as tax not on capital value but on an- ~ 
nual value. Rule 350-A read with R. 42 
which permitted tax to be at a 2ertain 
percentage of the capital value was 
struck down as beyond the terms of the 
Act and the Sections, : 


8 In Bombay Municipality v. Poly- 
chem Ltd., (AIR 1974 SC 177€) the 
method of valuation of the lands on 
which a building is constructed, again 
came up for consideration before the 
Supreme Court. After noticing the 
decisions in Corporation of Calcutta v, 
Sm. Padma Debi (AIR 1962 SC 151) and 
Gordhandas Hargovindas v. Municipal 
Commr., Ahmedabad (AIR 1963 SC 1742), 
and the three modes of calculation of 
the ‘rate’, it was observed (at p. 1785 of 
AIR 1974 SC): 


“Each mode had necessarily to be dix 

rected to finding out the annual rental 
value of land as that was what was 
taxed and not either the capital or the 
potential value of land.” _ 
Reference was made to Motichanc Hira= 
chand’s case (AIR 1968 SC 441) and to 
the Century Spg. & Mfg. Co. Ltd.’s 
case (AIR 1968 SC 859) and the Bom- 
bay Municipal Corporation v. L. L C. of 
India (AIR 1970 SC 1584), and the Gun- 
tur Municipal Corporation’s case (AIR 
1971 SC 353). It was stated (at p. 1788 
of AIR 1974 S8C) — 


“28. Where the landlord is in actual 
occupation the land does not cease to 
have rateable value. In such a case, 
rateablé value would be determined by 
asking the question: What would of 
could he be reasonably expected to pay 
from year to year if he ‘was not the 
owner but wanted to take it' on rent? 
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The standard of reasonable expectazion 
from a hypothetical tenant, applied by 
contemplating a hypothetical bidding or 
higgling in a market, however, difficult 
and unsatisfactory as a method of valua- 
tion, has to be resorted to in a casee- 
set with such difficulties as the one 3e- 
fore us, In no case, however, could the 
rental value of land being built upor be 
less than that of the same land whez it 
was vacant, 


9$. In the light of the above deci- 
sions, and the principles discussed and 
stated in them, we are definitely of the 
opinion that valuation on the basis of 
the annual letting value is a well-kn=wn 
and well-accepted principle of valuation. 
The decisions have recognised that the 
annual letting value represents a zair 
measure of the income from the lid. 
Capitalisation at 16 times of this air 
measure of income cannot, in the cir- 
cumstances, be said to be unreasone>le. 


10. In Delhi: Municipality v. M. N. 
Soi (AIR 1977 SC 302) the court steted: 


‘11. Thus, whatever may be our 
views on the reasonableness of tying 
down assessment, for the purposes of 
rating, to the concept of a rent which 
has been held to be fair rent in the 
past but does not bear a real relationship 
to the prevailing conditions of the mar- 
ket for accommodation if it was unron- 
trolled, we find it impossible to get sver 
the ratio decidendi of this Court in Smt. 
Padma Debi’s case (AIR 1962 SC 


This was that, if a rent which is hizher 
` than that which can be legally demand- 
ed by the landlord and actually paid by 
a tenant, despite the fact that such vio- 
lation of the restriction on rent charge- 
able by law is visited by penal cons2qu- 
ences, the Municipal authorities ca=not 
take advantage of this defiance of the 
law by the -landlord. Rating cannot 
operate as a mode of sharing the bene- 
fits of illegal rack-renting indulged in 
by rapacious landlords for whose activi- 
ties the law prescribes condign punish- 
ment. 

The learned Advocate-General cited the 
well-known treatise of Ryde on ‘Rat- 
ing’ at pp. 481 to , 483, to show that 
valuation on the basis of the cost o 
construction has been expressly reject- 
ed, that rent actually paid is not the 
measure of the annual letting’ value; 


and that only annual rents where avail- — 


able and where they cannot be impeach- 
ed should be the best guide to the an- 
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(supra) -which we are bound to follow.-. 
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nual. letting value. We were referred 
to Halsbury’s Laws of England Vol. 32, 
paras. 107 and 109, American Jurispru- 


‘dence Vol. 72 para. 761, and to Corpus 


Juris Vol. 84 pp. 780 and 782. In view.’ 


-of the discussion in the Supreme Court 


decisions noticed, we are not making co- 
pious extracts from these treatises, 


11. In the midst of this plethora of 
Supreme Court decisions and acknow- 
ledged treatises, we place only some- 
what low in the scale, a Full Bench de- 
cision of this Court in Kunhammad Keyi 
v. Premalatha (1962 Ker LT 366 para- 
graph 7), which has stressed that pro- 
perty tax is a ready and reasonably ac- 
curate means of finding out what rent 
the building can be reasonably expect- 
ed to fetch. 


12. We shall then deal with the pro- 
cedural inequalities complained of. The 
charge that both residential and non-re- 
sidential buildings have been dealt with 
by the same yardstick of sixteen times 
multiple of the annual letting value, ap- 
pears to us to be baseless and fallacious. 
Whilst the multiple in both the cases 
remains constant, the basic factor, name 
ly, the annual letting value, is a vari- 
able one; and we have little doubt that 
the annual letting value of a non-resi- 
dential building in an important com- 
mercial town or city is bound to reflect 
the fair measure of the income deriv- 
able from it. We see no room for com- 
plaint on this score. 


13. Next, as to the procedural dis- 
crepancies or differences as between the 
provisions of the three statutes referred 
to. The complaint is that in the Pan- 
chayat Act and the Municipalities Act, 
there is no provision for review by an 
independent judicial tribunal, which, to 
a limited extent at least, is available in 
the case of the Municipal Corporations 
‘Act. Attention was also called to the 
difference in the cycle of appeals and 
revisions provided in the various statu-. 
tes. These differences in the provisions 
appear to us to be inconsequential and 
do not affect the core of the measure of 
taxation. 
have been provided with one round of 
attack against the assessment. It is now 
well-recognised that the absence of 
judicial supervision and control cannot 
by itself import a violation of Art. 14 
of the Constitution; see for instance, 
Manavedan v. Commissioner, H. R. and 
C. E. (Admn.) Trivandrum (1960 Ker 
LJ 1445) : (AIR 1961 Ker 87). See also — 


The assessees in all the cases . l 
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‘M. Chhagganlal v. Greater Bombay 
Municipality (AIR 1974 SC 2009 para- 
graph 39); Ahmedabad Municipality v. 
Ramanlal (AIR 1975 SC 1187 para. 26); 
Fatechand v. State of Maharashtra (AIR 
1977 SC 1825 paras, 50 and 51). That 
the Act allows an appeal only after the 
. tax is paid, is again, a provision that 
has passed the pale of challenge: see for 
instance Anant Mills v. State of Guja- 
jrat (AIR .1975 SC 1234)... Objection. was 
raised to the date of commencement. of 
tthe .Act as 1-4-1973 on the ground of 
the retrospective nature of the provision, 
and the arbitrariness of the date. Re- 
trospectivity of operation is no ground 
for invalidation — see Rai Ramakrishna 
v. State of Bihar (AIR 1963 SC 1667). 
There is a legislative history for choos- 
ing the date of commencement. When 
the Act was in the Bill stage as Bill 
146/73, the date of commencement was 
‘1-4-1970, The Select Committee modi- 
fied it to 1-4-1973. It is not for us to 
cavil at this legislative wisdom or po- 
licy. A conspectus of the provisions of 
the Act does not justify our holding 
that it places unreasonable restrictions 
on the right to acquire, hold and dis- 
pose of property under Art, 19. 


14. The attack based on Art. 301 -of 
the Constitution of India does not at: all 
appeal to us, It is well-recognised that 


the freedom of trade and commerce 
guaranteed by this Article can be 
invaded only if the legislation com- 


plained of directly and immediately af- 
fects the movement part of the trade. 
(see the Atiabari Tea Co.’s case (AIR 
1961 SC“ 232); The Rajasthan Transport 
Co.’s ‘case (AIR 1962 SC 1406); and 
Kyerbari Tea Co,.’s case (AIR 1964 SC 
825)) — not to refer to the other subse- 
quent decisions. We see nothing in the 
provisions ef the impugned Act which 
violate the provisions of Art. 301 of the 
Constitution, 


15. In the result, we repel 
tack raised against the constitutionality 


the at- 


' -of the impugned Act, and dismiss these 


writ petitions with no order as to costs. 
16. Stay petitions dismissed. 


- BALAKRISHNA ERADI J, (Minority 
view):— 17. I have had the advantage 
of perusing the judgment prepared by 
the learned Chief Justice. I regret J 
am unable to agree with the conclusion 
reached therein that the provisions of 


the Kerala Building Tax Act 1975 do not 


offend Articles 14 and 19 of the Consti- 


tution of India, and that. the original l 
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petitions have therefore only to be dis- 
missed. In my opinion the attack level- 
led by the petitioners against the pro= 
visions of the impugned Act on the 
ground of infringement of Arts, 14 and 
19 (1) (£) of the Constitution is well- 
founded and has to succeed and the ori- 
ginal petitions have to be allowed on 
that ground. 

18. The history of the legislation now 
under challenge has been succinctly set 
out in the judgment of the learned Chief 
Justice and hence it is unnecessary for 
me to re-state the same in this judgment. 


19. For a proper appreciation of the 
contentions urged by the petitioners it is 
necessary to set out in brief the sub- 
Stance and effect of the relevant provi~ 
sions contained in the impugned Aci, 
The preamble to the Act states that the 
Statute has been enacted as it was con- 
sidered expedient to provide for the levy 
of a tax on buildings. The expression 
‘building’ has been defined in clause (e) 
of Section 2 as meaning a house. out- 
house, garage, or any other structure or 
part thereof, whether of masonry, bricks, 
wood, metal or other material, but as 
not including any portable shelter or any 
shed constructed principally of ‘mud, 
bamboos, leaves, grass or thatch or a 
latrine which is not attached to the main 
structure. I; is to be noted that this defi- 
nition takes in only the structure proper 
and not the land on which it stards nor 

‘the site appurtenant to the structure, 
Section 5 which is the charging section 
~is in the following terms: 


“5. Charge of building tax.— (i) Sub< - 
ject to the other provisions contamed in 
this Act, there shall be charged a taw 
(hersinafter referred to as ‘building tax’) 
at the rate specified in the Schedule ip 
respect of every building the construc- 
tion of which is completed on or after 
the Ist day of April, 1973, and the capi~ 
tal value of which exceeds twenty thou- 
sand rupees. 


(2) Every major repair of, or improve- 
ments to, a building constructed before 
the Ist day of April, 1973, made on or 
after that date shall be liable to the 
building tax at the rate referred to in 
sub-section (1) on the difference batween 
the capital value of the building befora 
effecting the major repair or improve- 
ment, as the case may be, and the capi- 
tal value of the building after effecting 
the major repair or improvement. 

(3) A building the construction of 
whith is completed. on or after the is 


1979 


day of April, 1973, and which is mot 
liable to be taxed under the provisions 
of this Act on account of its having a 
capital value of nat more than twemty 
thousand rupees, shall become liable to 
be so taxed if the capital value of he 
building subsequently increases to m3re 
than twenty thousand rupees by naw 
constructions or additions or combina- 
tions or as a result of repairs or im- 
provements to the building. 

(4) Where the capital value of a build- 
ing which has already been taxed under 
this Act, is subsequently increased by 
more than ten thousand rupees by new 
constructions or additions or combina- 
tions or as a result of repairs or improve- 
ments, building tax shall be compuied 
on the capital value of the building in- 
cluding that of the new constructions or 
additions or combinations or, as the case 
may be, of the building as so repaired 
or improved, and credit shall be given 
to the tax already levied. 


(5) Where there are  out-houses, 
garages or other structures appurtenant 
to the main building, the capital value 
of such structures shall be determined 
in the manner specified in Section 6 and 
the capital value so obtained shall be 
added on to the capital value of the 


main building. = 


(6) The building tax shall be payeble 
by the owner of.the building. 

Explanation 1.— For the purposes of 
this Act, the construction of a builcing 
shall be deemed to have been completed 
when it is ready for occupation or has 
been actually occupied, whichever is 
earlier. 

Explanation 2,— For the purposes of 
assessment under sub-section (3) or sub- 
sec, (4), capital value of a building shall 
be the capital value on the date of com~ 
pletion of the new constructions or addi= 
tions or combinations or, as the case 
may be, on the date of completion of the 
repairs or improvements.” . 


‘It is also necessary to extract the sche- 


dule referred to in sub-section (1) of 
the aforesaid section. It reads:— 


“RATE OF BUILDING TAX 


Capital Value Rate of tax 
I. Where the capital value of 

a building is Rs. 20,000 or 

less Nit 


2. Where the capital value 
of a building excee 


Rs. .20,000 E 
(a) on the first Rs. 5,000 of 
such excess = i per cont 
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(b) on the next Rs. 25,000 of 
_ such excess 
(c) on the next Rs. 50,000 of 
such excess 4 
(d) on the next Rs. 50,000 of 
such excess ` 
{e) on the next Rs. 50,000 of 
_ such excess 10 per cent 
(f) on the balance 15 per cent” 


While the tax is in respect of the build- 
ings, the levy is. correlated to the capital 
value of the buildings. The expression 
‘capital value’ is defined as follows in 
clause (f) of Section 2, 

"(f ‘Capital value’ of a building means 
the value arrived at by multiplying the 
annual value of a building by sixteen”. 
That takes us to the definition of ‘annual 
value’ contained in clause (a) of Sec. 2 
which is in the following terms: 

“(a) ‘annual value’ of a building means 
the gross annual rent at which the build- 
ing may at the time of completion be 
expected to let from month to month or 
from year to year”. 

The mode of determination of capital 
bes is prescribed by Section 6 which 
reads:— 


“6. Determiniation of capital value— 
(1) For determining the capital value 
for the purposes of this Act, the annual 
value of a building shall be the annual 
value fixed for that building in the as- 
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2 per cent 
5 per cent 


8 per cent 


sessment books of the local authority . 


within whose area the building is situate. 


(2) Notwithstanding anything contained 
in sub-section (1), if the assessing autho- 
rity is of opinion that the annual value 
fixed for a building in the assessment 
books of the local authority is too low, 
it may, after. giving the person or per- 
sons affected thereby an opportunity of | 
being heard, fix the annual value of the 
building. 

(3) Where the local authority has ` not 
fixed the annual value of a building in 
any case falling under sub-section (2) or 
sub-section (3) or sub-section (4) of Sec~ 
tion 5 within a period of six months. 
after the completion of the repair or 
improvement or the construction or addi~ 
tion or combination, as the case may be, 
the assessing authority may, after giving 
the person or persons affected thereby an 
opportunity of being heard and after in~ 
forming the local authority concerned, 
assess the annual value of the building. 

(4) In determining the annual value 
under sub-section (2) or sub-section (3), 
the assessing authority shall have regard 
te the following factors, namely,— 
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(a) the location of the building; 

(b) the nature and quality ‘of the 
structure of the building; 

(e) the capability ` of the building for 
profitable use; 

(d) amenities provided in the building; 

(e) access to the building from public 
roads or waterways; 

(£) the value of the land on which the 
building is constructed; 

(g) the estimated cost of construction 
of the building; 


(h) such other factors as may be pre- 


scribed.” 
The expression ‘local authority’ has been 
defined in clause (g) -of Section 2 as 
meaning a municipal corporation or a 
municipal council or a township com-< 
mittee or a panchayat or a cantonment 
board. The Act extends to the whole of 
the State of Kerala. (See Section 1 (2)). 
Subject to the exemption limit specified 
in sub-section (1) of Section 3, the charge 
under Section 5 is attracted in all cases 
where either the construction of new 
building is completed on or after ‘1st 
April 1973 or major repairs or improve- 
ments to buildings constructed prior to 
the said date are made on or after that 
date in such a way as to bring about an 
increase in the capital value of the build- 
ing, The owner of every building, the 
construction of which is completed on or 
after ist April 1973 or to which major 
. repairs or improvements are made after 
the .said date, is required by Section 7 
of the Act to furnish to the assessing 
authority a return in the prescribed 
form, verified in the prescribed manner, 
and containing such particulars as may 
be prescribed in the section within the 
` period indicated in sub-section (2). The 
- procedure for assessment is laid down in 
‘Section 9, which is in the following 
terms:— 


"9, Assessment.— (1) if the assessing 
authority is satisfied that a return made 


by an owner under Section 7 or Sec. 3 _ 


is correct and complete, it shall assess 
the amount payable by him as building 
_tax on the basis of the return, 


`> 2, If the assessing authority is not so 
satisfied it shall serve a notice on the 
assessee either to attend in person at its 


'. Office on a date to be specified in the 


notice or to produce or cause to be pro- 
duced on that date any evidence on 
which the assessee may rely in support 
of his return. i , 

` 3. The assessing authority, after hear- 
ing such evidence as the assessee -may 
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produce and such other evidence as it 
may require on any ‘specified point and | 
after conducting such inquiries or inspec- 
tion as it may consider necessary, shall, 
by order in writing, assess the amount 
payable by him as building tax, 

4. For the purpose of making an as- 
sessment under this. Act, the assessing 
authority may serve on any person who 
has made a return under sub-section (1) 
of Section 7 or Section 8 or upon whom 
a notice has been served under sub-sec- 
tion (3) of Section 7, a notice requiring 
him to produce or cause, to be produc- 
ed on a date specified in the notice such 
records or other documents as the as- 
sessing authority may require. 


5. If any person fails to make a return 
in response to any notice under sub-sec- 
tion (3) of Section 7, or fails to comply - 
with the terms of any notice issued un- 
der sub-section (2) or sub-section (4) of 
this section, the assessing authority shall 
assess the amount payable by the person 
as building tax to the best of its judg- 
ment.” 


Section 10 provides for the issue of a 
notice of demand in pursuance of an 
order of assessment made under the pre- 
ceding section. A provision for appeal is 
contained in Section 11 which states that 
an assessee objecting to the amount of 
building tax assessed under Section 9 or 
denying his liability to be assessed under 
this Act or objecting to any order of the 
assessing authority under this Act may 
appeal to the appellate authority against 


the assessment or against such order... _ 


There is however a previso to the sec- 
tion which lays down that no such. ap- 
peal shall lie unless the building tax 
has been paid. 


20. Sub-section (8) of Section 11 con- 
fers finality upon orders passed by the 
appellate authority and declares them to 
be immune from being questioned in 
any court of law. Under Section 12 it is 
provided that where the decision on the 
appeal pending before an appellate au~ 
thority involves a question of law, the 
appellate authority may, if it is satisfied 
either stio motu or on application by any 
party to an appeal, draw up a statement 
of the case and refer it to the District 
Court. The District Court is to decide 
the question of law raised therein and 
deliver a judgment containing the 
grounds on which such decision is found- 
ed and forward a copy thereof to the 
appellate authority, which is enjoined 
to pass orders on the appeal in conform- 


1979 - 


ity with the judgment of the District 
Court. Section 13 confers on the District 
Collector a revisional power to call for 
and examine the record of any order 
passed by the appellate authority or the 
assessing authority and to pass such 
order in reference thereto as the Col- 
lector thinks fit. However, the proviso to 
the section states that no order passed 
by the appellate authority on the basis 
of a reference made to the District Court 
under Section 12 to the extent covered 
by the answer to such reference shall be 
subject to the revision by the District 
Collector, A further power of revision 
is conferred on the State Government 
under Section 14. That section states 
that the Government may on application 
by any person aggrieved, call for and 
examine the record of any order passed 
by the District Collector. Section 15 coa- 
fers on the assessing authority as well 
as the appellate and the revisional au- 
thorities a power of rectification of ms- 
takes, the said power being exercisable 


at any time within three years from the ' 


date of the order passed by the concern- 
ed authority. 


21. Section 16 lays down that where 
the annual value of a building fixed by 
a local authority is enhanced or reduced 
under the law governing that local su- 
thority orf the ground that the annual 
value originally fixed was excessive of 
low, the building tax levied under «he 
Act shall be revised by the assessing 
authority in conformity with such en- 
hancement or reduction. There is, hcw~ 
ever, a proviso which lays down that an 
assessment to building tax made under 
sub-section (2) or sub-section (3) of S2c- 
tion 6 shall not be revised under this 
sub-section. 


22. The next section which is mate- 
rial is Section 27 which lays down taat 
no suit shal] be brought in any cvil 
court to set aside or modify any assess- 
ment made under this Act and no pro- 
secution,. suit or other proceeding shall 
lie against the government or any autho-~ 


rity or officer for anything in good feith 


done or intended to be done under this 
Act. The only other provision which 
needs to be noticed is Section 29 where- 
under it is declared that in fixing -he 
fair rent of a building under: Sectior. 5 
of the Kerala Buildings (Lease and R=nt 
Control) Act, 1965. (Act 2 of 1965), the 
| rent control court shall not take into 
consideration the building tax that is 
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“no corresponding power vested in 
‘assessing authority 
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payable in respect of the building under 
the provisions of this Act. 


23. From the above summary of the 
provisions of the impugned Act it will be 
seen that the levy of the building tax is 
related to the capital value of the build- 
ing and the ‘capital value’ is to be arriv- 
ed at by multiplying the ‘annual value’ 
of the building by 16 times. But there 
is no machinery provided under the Act 
for determination of the ‘annual value’ 
of a building for the purposes of the 
Act. Instead, what Section 6 states is 
that in ‘all cases where the local autho- 
rity, within whose area the building is 
situate, has fixed the annual value of 
the building in its assessment books the 
value so fixed by the local authority 
shall be taken as the annual value of 
the building for purposes of calculation 
of its capital value, It is only in cases 
where the local authority has not fixed 
the annual value of a building within 
the period of six months after the com- 
pletion of its construction, repair or im- 
provement etc. that the assessing autho- 
rity functioning under this Act is re- 
quired to assess the annual value of the 
building. (See sub-section (3) of Sec. 6). 
Thus if the local authority has fixed the 
annual value of the building in its as- 
sessment books, such fixation is to be 
automatically adopted by the assessing 
authority functioning under this Act for 
the purpose of determination of capital 
value. If the assessing authority is of 
opinion that the annual value fixed by 
the local authority is too low, it is em- 
powered to fix the annual value of the 
building for the purpose of the Act after 
notice to the parties. There is however 
the 
to refix the annual 
value even if the valuation made by the 
local authority is shown to be excessive 
and arbitrary. The resultant position is 
that except in cases where the annual 
value fixed by the local authority is 
proposed to be enhanced by the assessing 
authority functioning under the Act, no 
enquiry, investigation or independent 
determination of the annual value of the 
building is required to be made by the 
assessing authority functioning under this 
Act; and the owner of the building is 
not entitled to` any opportunity to con- 
tend that the annual value fixed by the 
local authority is arbitrary or high. In 
respect of such a vital matter pertain- 
ing to.the incidence of the tax the as- 


sessee is pegged down to the determina~ 
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tion made by an extraneous authority 
and is denied the ordinary right to have 
his liability to tax under the Act fixed 


by the assessing authority functioning 
under the Act on the -basis of an objec- 
tive determination by it of the capital 
value of the building, which forms the 
very base for quantification of the liabi- 
lity under the Act. The provisions for 
appeal and revision do not in any way 
alter the above unhappy situation since 
the appellate and the revisional autho- 
rities are both necessarily bound by the 
provision contained in sub-section (2) of 
Section 6 which lays down that the fixa- 
tion of. the annual value made by the 
local authority shall be adopted for de- 
termination of the capital value under 
the Act except in cases where it is con- 
sidered too low. Thus in cases not cover- 
ed by sub-section (2) of Section 6 the 
procedure laid down in the Act for de- 
termination of the capital value and for 
making an assessment amounts to nothing 


more than a mere mechanical process of « 


multiplying by sixteen the figure relating 
to annual value entered in the assess- 
ment register of the local authority and 
calculating the amount of tax by apply- 
ing thereto the rates mentioned in the 
schedule. The authorities constituted 
under the impugned Act have no kind of 
control whatever over the manner of 
functioning of the different types of local 
authorities in the matter of fixation of 
the ‘annual value’ of the buildings by 
the latter, such fixation being effected by 
them for a totally different purpose, 
namely, the levy of property tax under 
the provisions of the statutes governing 
those local authorities. 


24. There are 5 types of local autho- 
rities in the State, namely, Municipal 
Corporations constituted in respect of 
the citits of Trivandrum, Calicut and 
Cochin under the Kerala Municipal Cor- 
porations Act, Municipal Councils set up 
under the Kerala Municipalities Act in 
respect of areas constituted into munici- 
palities, township committee, Panchayats 
constituted under the Kerala Panchayats 
Act and cantonment boards governed by 
the Cantonments Act (Central Act II of 
1924), These different types of local au- 
thorities are governed by the provisions 
of the respective statutes whereunder 
they are constituted. Divergent proce- 
dures have been laid down in the first 
three statutes for the determination and 
finalisation of the annual value of build- 
ings situated within their respective local 
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limits. There. is therefore no guarantee . 
at all of the applicability of any uniform 
principle or standard by the different 
authorities functioning under these dif- 
ferent statutes in the matter of fixation 
of the annual value of the buildmgs, The 
Cantonments Act does not contain any 
provision for levy of property tax, 


25. The method of assessmen= of pro- 
perty tax under the Kerala Municipal 
Corporations Act, the provisions 3f which 
are applicable ‘in respect of buildings 
situated in cities of Trivandrum, Calicut 
and Cochin, is laid down in Section 102 
thereof which is in the following terms:— 


"102, Method of assessment f pro- 
perty tax:— (1) Every building shall be 
assessed together with its site and other 
adjacent premises occupied as a>purten- 
ances thereto unless the owner of the 
building is a different person from the 
owner of such site or premises, 


(2) The annual value of lends and 
buildings shall be deemed to be the 
gross annua] rent at which they may at 
the time of assessment reasonsbly be 
expected to let from month to month or 
from year to year a deduction :n the 
case of buildings of ten per cent of that 
portion of such annual rent which is 
attributable to the buildings alone apart 
from their sites and the adjacent lands 
occupied as an appurtenance thereto and 
the said deduction shall be in lieu of all 
allowances for repairs or on any other 
account whatever: 


Provided that— 
(a) in the case of— 


(i) any Government or railway build~ 
ing; or 


(ii) any building of a class nct ordi- 
narily let, the gross annual rent of which 
cannot in the opinion of the Commis- 
sioner be estimated, the annual value of 
the premises shall be deemed to be six 
per cent of the total of the estimated 
market value of the land at the time of 
assessment and the estimated cost of 
erecting the building at such time after 
deduction for depreciation a reasonable 
amount which shall in no case be less 
than ten per cent of such cost, ard 


(b) machinery and furniture shall be 
excluded from valuation under this sece. 
tion: 
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Provided further that where the an- 
nual value of any land or building is 
‘attributable partly to the use of such 
land or building or any portion thereof 
for the display of any advertisement or 
advertisements and tax is levied under 
this Act in respect of such advertisement 
or advertisements, the annual value of 
such land or building for the purpose of 
assessing the property tax thereon shall 
be ascertained as if such land, building 
or portion is not used for the display of 
such advertisement or advertisements. 


(2) The Government, shall have power 
to make rules regarding the manner in 
which, the person, or persons by whem 
and the intervals at which the value of 
the land, the present cost of erecting the 


building and the amount to be deducted . 


for depreciation, shall be estimated or 
revised in any case or class of cases to 
which clause (a) of the first proviso to 
sub-section (2) applies, and they ‘may, by 
such rules, restrict or modify the appli- 
cation of the provisions contained in 
Schedule II to such case or class of 
cases.” 


Part 2 of Schedule 2 of the said Act ccn- 
tains detailed rules of procedure to be 
adopted in making the assessment of 
property tax. The determination of the 
annual value is to be made in the’ ficst 
instance by the Commissioner and he is 
to enter the same in the assessment book. 
Rule 7 provides for revision petitions, 
being filed before the Commissioner >y 
persons aggrieved by such fixation. R, 13 
makes it obligatory for the Commissioner 
to give a reasonable opportunity to the 
revision petitioner to appear before him 
either in person or by authorised agent 
to represent his case before the revision 
petition is disposed of. Where the objec- 
tor is not satisfied with the order passed 
by the Commissioner on his revision pe- 
tition, he is allowed by Rule 23 to file an 
appeal aganist such order to the Stand- 
ing Committee. Rule 24 provides that an 
appeal shall lie to the District Court 
having jurisdiction over the city agairst 
the decision of the Standing Committee. 
Under Rule 26 the District Court is em- 
powered to state a case on any appeal for 
the decision of the High Court and it is 
mandatorily obliged to do so whenever 
a question of law is involved and if the 
Commissioner or the appellant appliss 
in writing in that behalf within the 
time limit prescribed in the said rue. 
Thus, there are various safeguards pr- 
vided under this enactment inclusive of 
/ 
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an appeal on facts to the District Court 
and also a reference on questions of law 
to the High Court. Another significant 


fact to be noted is that under Sec, 102 
every building is to be assessed together 
with its site and also the land appur- 
tenant thereto treating them all as a 
single unit and the annual value requir- 
ed to be determined under the section 
is in respect of the entirety of the said 
composite unit. It is the value so fixed 
for the building and the land together 
that will be entered in the assessment 
register of the Municipal Corporation. 


26. Under Section 100 of the Kerala 
Municipalities Act also every building is 
to be assessed together with its site and 
other adjacent premises occupied as an 
appurtenance thereto unless the owner 
of the building is a different person from 
the owner of such site or premises, The 
procedure for making the assessment to 
property tax is laid down in the rules 
contained in Schedule 2 of the said Act. 
Rule 7 lays down that the value of any 
land or building for purposes of the pro- 
perty tax shall be determined by the 
Commissioner. Rule 8 provides that the 
Commissioner shall enter the annual 
value of all lands and buildings deter- 
mined by him and the tax’ payable 
thereon in- assessment books to be kept 
for the purposes. Rule -10- provides 
for the filing of revision petitions before 
the Commissioner by ‘persons aggrieved 
by the determination made by him. 
Against the order passed by the Commis- 
sioner upon such revision: petition an 
appeal lies to the Council under Rule 24 
clause (b). Rule 29 declares that the 
adjudication of the Council on such ap- - 
peal shall be final, Thus, under this en- 
actment, excepting for a revision peti- 
tion before the assessing authority him- 
self and a right of appeal to the Council, 
there is no further remedy available to 
the party. It is manifest that the proce- 
dure available under this Act-is much 
less advantageous to an assessee when 
compared to the procedure prescribed 
under the Kerala - Municipal Corpora- 
tions Act. Unlike in the Municipal Cor- 
porations Act where the assessee is given 
the right to get final adjudication from 
the District Court and in certain events 
from the High Court also, the. assessee 
to property tax under the Kerala Muni- 
cipalities Act is conferred no right of 
recourse to an independent forum like 
the court and the decision of the Muni- 
cipal Council is declared to be final, - 
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27. Coming to the Kerala Panchayats 
Act, Section 68 thereof contains the pro~ 
vision for hə levy of a tax on buildings 
other than kuts and extended structures 
at such percentage of the annual rental 
value of the building as may be fixed by 
the panchayet subject to a maximum of 
10 per cent and a minimum of four per 
cent, Sub-section (4) of the section states 
that the manner of ascertaining the net 
annual rental value of buildings is to be 
prescribed by the Government by rules 
made in that behalf. Those rules are 
contained in the Kerala Panchayats 
(Building Tax) Rules 1963. Rule 3 there- 
of states that for the purpose of levy of 
building tax under Section 68 every 
building shal] be assessed together with 
its appurtenant structures unless the 
owner of the appurtenant building is 
a different person from the owner of the 
building. Sus-rule (3) of Rule 6 lays 
down that the value of the building for 
the purpose of building tax shall be 
determined by the Executive Authority 
who shall enter the annual value so de- 
termined ty him and the tax consequent- 
ly payable in respect of the building in 
the assessment register kept for the pur- 
pose. Rule 7 provides that revision peti- 
tions may be filed before the Executive 
Authority by persons aggrieved by the 
entries so made in the assessment books. 
Under Seczicn 144 (1) of the Act an ap- 
peal lies to the Panchayat against the 
decision of the Executive Authority. A 
further appeal to the Deputy Director 
is provided for by Section 144 (2) as 
against the orders passed by the Pan- 
chayat and the decision of the Deputy 
Director is declared to be final subject 
to the provisions of sub-section (3) 
which confer a revisional power on the 
State Government. Thus the position that 
obtains under the Panchayat Act is not 
at all similear either to the one prevail- 
ing under zhe Kerala Municipal Corpo- 
rations Act or to that under the Kerala 
Municipalities Act. 


28. The petitioners contend that the 
rigid method prescribed in the Act for 
the compttetion of the capital value of 
the building on the basis of which the 
tax liability is to be determined is ab- 
solutely arbitrary and that it results in 
patent unsqual treatment violative of 
Article 14 of the Constitution, It is sub- 
mitted on behalf of the petitioners that 
in respect of the buildings situated in 
commercially important centres in the 
cities of Cechin and Calicut where the 
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rents are very high, the product arrived 
at by multiplying the annual rental 
value by 16 as prescribed in the Act has 
no reasonable relation at all to the actual 
market value of the building. It is fur- 
ther contended on behalf of the peti- 
tioners that the prescription of the 
multiple of 16 for capitalisation of the 
‘annual income’ at a time when the pre- 
vailing rate of interest allowed by na- 
tionalised banks on fixed deposits for 
five years was about 10% is manifestly 
arbitrary. The petitioners urge that it 
is not open to the Legislature to lay 
down such a mode of computation of 
capital value which has no reasonable 
relation to the realities pertaining to 
the interest rates prevailing in respect 
of sound securities like National Savings 
Certificates and Bank deposits. In sup- 
port of the above contention the peti- 
tioners have produced copies of two noti- 
fications issued by the Ministry of Fin- 
ance (Department of Economie Affairs) 
dated 29th July 1974 which show that 
the rate of interest allowed in respect 
of national savings certificates in 1974 
was 10} per cent per annum. Yet an- 
other plea taken by the petitioners is 
that by the adoption of the method pre- 
scribed in the Act for assessing the 
capital value based on the gross annual 
value of the building fixed by the local 
authority, the tax in effect falls not ` 
only on the building but also on the 
site on which the building is construct- 
ed as well as the land appurtenant 
thereto, whereas the charge and the levy 
authorised by the Act is in respect of 
the building alone. Another point very 
seriously pressed on behalf of the peti- 
tioners was that the owners of buildings 
situated within the jurisdiction of differ- 
ent types of local authorities, namely, 
Panchayats, Municipal Councils and City 
Corporations are subjected to dissimilar 
and discriminatory treatment in regard 
to the vital matter of procedure for 
fixation of the ‘annual value’ which 
forms the base for calculation of ‘capi- 
tal value’ for the purpose of levy of 
the tax. While the owners of buildings 
situated in areas governed by the Kerala 
are given 
the right under the said Act to have the 
final fixation effected by the concerned 
District Court to which an appeal is pro~ 
vided as against the orders passed by 
the Corporation Council, and a further 
remedy by way of reference to the High 
Court is also available to them, the 


owners of buildings in areas governed 


1979 


by the Kerala Municipalities Act have 
only a right of appeal to the Municipal 
Council, whose decision is declared ta 
be final. The position that obtains in 
regard to owners of buildings in Pan- 


chayat areas is that as against the deci- 


sion taken by the Panchayat they have 
only a right of appeal to a Departm=n- 
tal Officer, namely, the Deputy Director 
whose decision is to be treated as final. 
The counsel for the petitioners contend 
that while providing for the levy cfa 
tax on Buildings the Legislature ought 
to have prescribed a machinery under 
this Act itself for determining the capi- 
tal value of the building which the sza- 
tute has declared to be the base for 
computation of the tax liability. Counsel 
contended that in -stipulating that the an- 
nual value fixed by the concerned local 
authorities functioning under other total- 
ly distinct and separate enactments is to 
be mechanically adopted by the assess- 
ing authority functioning under this Act 
as the “annual value” for the purp seg 
of the Act without any independent ən- 
quiry or investigation and in laring 
down that the ‘capital value’ of the 
building should be arrived at by a mere 
process of arithmetical multiplication .of 
the annual value entered in the assess- 
ment register of the local authority by 
16, the Legislattfe has completely ignor- 
ed the position that the assessment 3f a 
tax on a person or property is at beast 
of a quasi-judicial character and is not 
to be treated as of a purely administra~ 
tive character. The petitioners submit 
that except in cases where the assessing 
authority considers the annual value fix- 
ed by the concerned local authority to 
be too low, the procedure for so celled 
“assessment” prescribed under the Act 
involves nothing more than a meckani- 
cal adoption by the assessing authority 
of the fixation of the ‘annual value’ 
made by some extraneous authority and 
the making of an arithmetical calculation 
by multiplying such annual value by 16 
and applying to the resultant procuct 
the rate specified in the schedule of the 
Act. Stress was made by counsel on the 
fact that the assessee is to be allcwed 
no opportunity at all under the Act to 
put forward his case before the assess- 
ing authority regarding the true annual 
value of the property and it is only in 
the event where the annual value has 
not been fixed by the local authority 
within the time limit specified in sub- 
sec, (3) of S. 6 or where the assessing 
authority is of the opinion that the an- 
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nual value fixed by the assessing autho- 
rity is too low, that the assessing au- 
thority is required to apply its mind to 
the relevant materials and make a fixa- 
tion of the annual value of the build- 
ing. It is also pointed out by the coun- 
sel for the petitioners that even though 
a right of appeal is provided by Sec. 11, 
that has been rendered illusory by rea- 
son of the incorporation of the condition 
that the entirety of the tax levied should 
be paid by the assessee before filing an 
appeal. Counsel also urged that in any 
event the provisions for appeal and re- 
vision do not improve matters to any 
extent since the appellate and the revi- 
sional authorities are also fully govern- 
ed by the mandatory provisions contain- 
ed in the Act that the fixation of annual 
value made by the local authority is to 
be adopted as the base for the computa- 
tion of the annual value of the building. 
The petitioners contend that arbitrari- 
ness is writ large on the provisions of 
the Act and that it is also inherent in 
the very provisions of the charging sec- 
tion, which completely rule out any ob- 
ligation on the part of the assessing au- 
thority constituted under the Act to ef- 
fect the levy and assessment in a quasi- 
judicial manner. It is, therefore, con- 
tended that the provisions of the Act 
violate Art. 14 of the Constitution and 
also constitute an unreasonable restric- 
tion on the petitioners’ right to hold,pro- 
perty safeguarded under Art. 19 (1) $) 
of the Constitution. As part of the argu- 
ment based on Article 19 (1) (£), coun- 


sel for the petitioners also refer- 
red to Section 16 in the Act which 
states that where the annual va- 


lue of a building fixed by a local au- 
thority is enhanced or reduced under 
the law governing that local authority 
on the ground that the annual value 
originally fixed was excessive or low, 
the building tax levied under the Act 
shall be revised by the assessing autho- 


rity in conformity with such enhance- 
ment or reduction. Counsel urged that 
this provision clearly shows that the 


crucial task of determining the annual 
value for the purpose of imposition of 
building tax is left to a totally extrane- 
ous authority, namely, the concerned 
“local authority” over whom the assessing 
authority or the appellate authority or 
revisional authorities constituted under 
this Act have absolutely no manner of 
control. The petitioners submit that by 
entrusting a non-governmental body 
with the main and basic function ta be 
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discharged in the process of assessment, 
there is a clear infingement of the well- 
recognised principle that such an essen- 
tial statutory function in relation to the 
levy of a tax cannot be left or delegat- 
ed to non-governmental authority. An- 
other ground of attack levelled by the 
petitioners is that even ‘though the sta- 
tute was enacted only in April 1975 the 
date of coming into force of its provi- 
sions has been arbitrarily fixed as st 
April 1973. According to the petitioners, 
there is no rational basis whatever jus- 
tifying a classification of buildings the 
construction of which had been complet- 
ed prior to the said date for excluding 
them from the purview of the Act, Ac- 
cording to the petitioners if the Legisla- 
ture wanted to impose a tax on build« 
ings it should have either provided for 
such a levy only in respect of build- 
ings, the construction of which is com- 
pleted after the coming into force of the 
Act, or in case retrospectivity was pro- 
posed to be given to the enactment, iť 
should have extended the charge to all 
buildings existing on the date of com- 
mencement of the Act unless there bs 
valid grounds justifying a classification 
of buildings constructed prior to any 
specified date. According to the peti- 
tioners the date 1-4-1973 has been arbi- 
trarily picked out of a hat as it were, 
without there being any reason having 
a nexus with the object and purpose of 
the Act for excluding from liability to 
tax buildings constructed prior to the 
said date, On this ground also the peti- 
tioners contend that the provisions of 
the Act are violative of Art. 14 of the 
Constitution, 


29. Lastly, it was contended that by 
reason of the prescription of a totally 
artificial and unrealistic method for com- 
putation of the ‘capital value’ of build- 
ings, the actual effect brought about is 
that the tax is levied on the basis of 
some inflated value far exceeding the 
actual capital value of the building whe- 
ther computed with reference to the 
cost of its construction or its fair sale- 
able value in the market.. The petition- 
ers submit that the result of the im- 
pugned provisions is to impose a tax 
burden of a kind which is economically 
impossible to meet and that the levy is 
manifestly extortionate and confiscatory. 
Detailed facts and figures have been fur- 
nished in the original petitions to de- 
monstrate how, in actual working, the 
application™ of the method prescribed in 
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the Act for the computation of ‘capital 
value” yields results that have ro rela- 
tion at all the real market value of the 


building. Shri Anil Divan, who ‘ed the 
arguments on behalf of the pet‘tioners, 
also filed before us statements ir. tabu- 
lar form showing the particulars regard- 
ing the actual impact of the tax liabi-~ 
lity on the various petitioners in several 
of the writ petitions, 


30. The learned Advocate General ap- 
pearing on behalf of the respondents 
sought to sustain the constitutionzlity of 
the Act by contending that the adop-. 
tion of the annual letting value and the 
capital value as the base for imposition 
of a tax on lands and buildings has 
long been recognised as a perrnissibla 
method for the purposes of rating sta- 
tutes. He contended that in imposing a 
tax on buildings under Entry 49 pf List 
2 of the 7th Sch, of the Constitution, the 
Legislature is free to choose any of 
the recognised methods of valuation and 
that there is nothing illegal or improper 
in the Legislature having prescribed in 
the present statute that the building tax 
shall be levied with reference to the 
capital value of the buildings. Tke Ad- 
vocate General submitted that the levy 
of building tax at 15% on the capital 
value of the building, which is the maxi- 
mum rate prescribed in the schecule to 
the Act, cannot be regarded as ccnfisca- 
tory in nature, He refuted the argu- 
ments advanced on the side of tha peti- 
tioners that discrimination is involved in 
the adoption of the ‘annual value’ of the 
building fixed by the concerned local 
authority as the base for computation of 
the ‘capital value’ and contended that 
the minor differences in the details of 
the procedure prescribed in the three 
different enactments, namely, the Xerala 
Municipal Corporations Act, the Xerala 
Municipalities Act and the Kerala Pan- 
chayats Act for determination of the an~ 
nual value of the buildings are not at 
all sufficient to sustain the plea of dis- 
crimination. In answer to the conten- 
tions advanced by the petitioners that 
the multiple “16” prescribed by S, 2 ($) 
for computation of the ‘capital value’ 
with reference to the ‘annual value’ ofa 
building is arbitrary and unrealistic, the 
Advocate General submitted that for the 
purpose of award of compensation un- 
der the Land Acquisition Act is has 
been held in more than one decision of 
this Court that it will not be unreason- 
able to capitalise the net annual income 
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at 16 times. On this basis it was urged 
that the Legislature cannot be said to 
have acted arbitrarily in fixing the nul- 
tiple at 1€. 


31. Although elaborate arguments 
were addressed by the learned Advccate 
Genera] in support of his argument that 
‘annual letting value’ of land or build- 
ing has all along been recognised in the 
field of Rating law as a safe measure of 
the income realisable from the property 
and a number of text books etc, were 
also cited and relied on by him, I do 
not consider it necessary to deal with 
this matter at any length, because the 
argument advanced by counsel for the 
petitioners was not that it was not open 
to the Legislature to adopt as the base 
for the purpose of levy of tax either 
annual letting value or the capital value 
according to its choice. The crux oi the 
contention taken by the petitioners was 
that while the charging section — S 5— 
purports to authorise the levy of build- 
ing tax based on the capital value of 
buildings and states that the tax is to 
be levied at the rates specified in the 
schedule of such ‘capital value’ the en- 
tire complexion of the levy has seen 
altered by the definition of the expres- 
sion ‘capital value’ contained in S. 2 (f) 
which states that the capital value of a 
building shall mean the value arrived 
at by multiplying the ‘annual value’ of 
a building by sixteen, No doubt coun- 
sel for the petitioners had put forward 
a faint plea that the State is not :om- 
petent to impose a tax on land or build- 
ings based on “capital value” while 
legislating under Entry 49 contained in 
List 2 of the 7th Sch. and that such 
power is vested only in the Parliament 
since the subject-matter falls withir. the 
purview of Entry 86 of List I of the 
said schedule, This contention obvicusly 
cannot stand in view of the pronounce- 
ment of the Supreme Court in Asst. 
Commr. of Urban Land Tax Madres v. 
Buckingham and Carnatic Co, Ltd. “AIR 
1970 SC 169), Apart from the asdo0ve 
plea no argument was advanced on be- 
half of the petitioners that it is not 
open to the Legislature to prescribe the 
capital value of a building as the base 
for levying the tax. Hence I do not feel 
called upon to discuss the effect oi the 
textua] authorities and rulings cited by 
the learned Advocate General relatirg to 
the position obtaining in the law of Rat- 
ing. I may however observe that the 


legislation now impugned before us zan- 
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not strictly be regarded as a “rating sta- 
tute.” In Gordhandas v. Municipal Com- 
missioner (AIR 1963 SC 1742) Wanchoo 
J., as he then was, while dealing with 
the question of interpretation of the ex- 
pression “rate on buildings or lands” oc- 
curring in S. 73 of the Bombay Munici- 
pal Boroughs Act has traced the origin 
and development, of the English rating 
law from which the word rate has been 
borrowed in this country for the pur- 
pose of tax by local authorities, After 
setting out the history of the growth of 
the law in England his Lordship ob- 
served thus (at p. 1746) 3 


“This history will show that the rate 
was assessed generally on the occupier 
of lands and buildings on account of his 
beneficial occupation of such lands and 
buildings. The very fact that the rate 
was assessed on the occupier of lands 
and buildings leads clearly to the infer- 
ence that the rate was to be levied on 
the annual value of the land or build- 
ings to the occupier and .had nothing to 
do with the capital value of the land 
and buildings to the owner. In other 
words, the rate was to be levied on the 
annual value of the land or building de- 
pending upon its letting value and not 
on the capital value.” 


The learned Judge then proceeded to 
examine the legislative history and prac- 
tice relating to rating statutes in India 
and summarised the position thus in 
para, 31 of the judgment, 


“It will be clear further that in India 
up to the time the Act with which we 
are concerned was passed the word 
“rate” had acquired the same meaning 
which it undoubtedly had in English 
legislative history and practice up tothe 
year 1925, when the Rating and Valua- 
tion Act came to be passed consolidating 
the various rates prevalent in England. 
It would therefore be right to say that 
the word “rate” had acquired a special 
meaning in English legislative history and 
practice and also in Indian legislation 
where that word was used and it meant 
a tax for local purposes- imposed by lo- 


cal authorities, and the basis of the tax 


was the annua] value of the lands or 
buildings on or in connection with which 
it was imposed, arrived at in one of the 
three ways which we have already indi- 
cated, It seems to us therefore that 
when in 1925 S. 73 (1) of the Act while 
specifying taxes which could be impos- 
ed by a municipal borough used the 
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word “rate” on buildings or lands 
situate within the municipal borough, 
the word “rate” must have been used in 
that particular meaning which it had 
acquired in the legislative history and 
practice both in England and India be- 
fore that date, The matter might have 
been different if the words in Cl. (1) of 
that section were “a tax on buildings or 
lands or both situate within the munci- 
pal borough”, for then the word “tax” 
would have a wide meaning and would 
not be confined to any special meaning. 
But the use of the word “rate” in Cl. (1) 
definitely means that it was that parti- 
cular kind of tax which in legislative 
history and practice was known as a 
“rate” which the municipality could im- 
pose and not any other kind of tax. It 
is true that in the opening words of 
S. 73 (1) it is said that the municipality 
may impose any of the following taxes 
which are thereafter specified in Cls. (i) 
to (xiv). But when Cl. (1) specifies the 
nature of the tax as a rate on buildings 
or lands or both, we must find out 
what the word “rate” used therein 
means, for it could not be an accident 
that the word “rate? was used in that 
clause when dealing with a tax.on lands 
or buildings. Further if we find that 
the word “rate” had acquired a special 
meaning in legislative history and prac- 
tice in England and India before -1925 
with reference to local taxation, it must 
follow that when the word “rate” was 
used in Cl, (1)-instead of the general 
word “tax” it. was that particular kind 
of tax which was known in legislative 
history and practice as a rate which the 
‘municipalities were being empowered to 
impose.” f A 


` The statute with which we are concern- 
.ed not being one empowering a local 
' authority to impose a levy of the kind 
mentioned above, it cannot be regarded, 
.as a rating Act and the decisions render- 
ed under rating statutes have no direct 
application to the present case. In say- 
ing this, I should not, however, be un- 
derstood to mean that the legislature 
while providing for the levy of a tax 
on buildings was not competent to base 
the measure of the levy on the capital 
value of the buildings. 


32. The decision of the Supreme 
Court in Gordhandas v. Municipal Com- 
missioner (AIR 1963 SC 1742) is itself 
clear authority for the position that the 
Legislature can provide that the tax 
. should be quantified on the basis of the 


ALR. 


capital value of the building. The real 
point to be considered is whether thera 
is substance in the contention of the pe- 


titioners that the mode of computation 
of ‘capital value’ prescribed under Sec- 
tion 2 (f) of the Act is artificial, unrea- 
listice and arbitrary and is such as to 
render the Act violative of Art, 19 (1) 
(£) of the Constitution. 


33. It is now well established that 
the. power of the Legislature to legislate 
for levying tax on lands and buildings 
under Entry 49 of List II in the .7th Sch. 
to the Constitution cannot be used 
arbitrarily and in a manner inconsistent 
with the fundamental rights guaranteed 
to the people under the Constitution. No 
tax may be levied or collected under our 
constitutional set up except by autho- 
rity of law and the law must not only 
be within the legislative competence of 
the State, but it must also not be in- 
consistent with any provision of the Con- 
stitution. The validity of a taxing sta- 
tute is open to question on the ground 
that it infringes fundamental rights. (See 
State of Kerala v, Haji K. Kutty, AIR 
1969 SC 378). In determining whether 
the provisions of the impugned statute 
infringe any of the fundamental rights 
of the citizen, the Court will not con- 
cern itself merely with the phraseology 
employed in the statute but will look 
into the actual results directly brought 
about by the statute in relation to + the 
concerned fundamental rights alleged to 
have been infringed. It is the substance 
and the practical result of the provisions 
of the enactment that should be consi- 
dered rather than the pure legal form. 
(see Dwarkadas v, Sholapur Spg. and 
Wvg. Co., AIR 1954 SC 119, Benett Cole- 
man & Co, Ltd. v, Union of India, ATR 
1973 SC 106, State of Andhra Pradesh 
v. Raja Reddy, AIR 1967 SC 1458, para- 
graph 23 at p. 1469 and Maneka Gandhi 
y. Union of India (1978) 1 SCC 248: 
(AIR 1978 SC 597). The Legislature has 
undoubtedly a very wide discretion in 
the matter of selection of persons and 
things for being subjected to taxation. 
The power of the Legislature to classify 
is of extensive range and flexibility so 
that it can adjust the system of taxation 
in all proper and reasonable ways. (See 
State of Andhra Pradesh v. Raja Reddy, 
AIR .1967 SC 1458, Khandige Sham Bhat 
v. Agricultural Income Tax Officer, AIR, 
1863 SC 591). Where there is more 
than one method of .assessing tax and 
the legislature selects one out of them 
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the court will not be justified to strike 
down the law on the ground that the 
Legislature should have adopted another 
method which, in the opinion of the 
court, is more reasonable, unless it is 
convinced that the method actually 
adopted by the Legislature is capricious, 
fanciful, arbitrary or clearly un‘ust. 
Where objects, persons or transactions 
essentially dissimilar are treated alike 
by the imposition of a uniform tax, dis- 
crimination may result, for refusal to 
make a rational classification may itself 
in some cases operate as denial of equa- 
lity. There cannot be any dissimilerity 
of treatment in matters of essential pro- 
cedure connected with the levy of the 
tax as between. persons subjected to 
such levy unless there be valid grounds 
for reasonable classification having a 
nexus with the object and purpose of 
the enactment. A statutory provision 
may offend Art. 14 of the Constitution 
both by finding differences where there 
are none and by making no differ2ncé6 
where there is one. Decided cases have 
laid down the tests. to ascertain whe-her 
a classification is permissible or not, 
namely, the classification must be found- 
ed on intelligible differentia which dis- 
tinguishes persons or things that are 
grouped together, from those left out 
of the groups and (2) that the differen- 
tia cannot have a rational relation to 
the object sought to be achieved by the 
statute in question, The above principle 
has to be upheld to be fully applicable 
to the case, (See K. T. Moopil Nair v. 
State of Kerala, AIR 1961 SC 552, Zast 
India Tobacco Co. v. State of Anchra 
Pradesh, AIR 1962 SC 1733 and Khan- 
dige Sham Bhat v. Agricultural Income 
Tax Officer, AIR 1963 SC 591). It is, 
therefore, manifest that the court while 
coneeding a larger discretion to the 
Legislature in the matter of fiscal ad- 
justment will insist that a taxing sta- 
tute just like any other staute  car-not 
infringe Art. 14 of the Constitution by 
introducing. unreasonable discrimination 
between persons or properties either by 
classification or, lack of classification. 
The legislature is competent to classify 
persons or properties into different cate- 
govies and tax them differently and if 
the classification thus made is rational, 
the taxing statute cannot be challenged 
merely because different rates of taxa- 


tion are prescribed for different catego- 
ries of persons or objects, But, if in 
its operation, any taxing statute is 
found to contravene Art, 14, it wceuld 
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be open to courts to strike it down as 
denying to the citizens the equality be- 
fore the law guaranteed by Art. 14. 


Similarly, if a taxing statute makes no = 


specific provision about the machinery 
to recover tax and the procedure to 
make the assessment of the tax -and 
leaves it entirely to the executive to 
devise such machinery as it thinks fit 
and to prescribe such. procedure as ap-~ 
pears to it to be fair, an occasion may 
arise for the Courts to consider whether 
the failure to provide for a machinery 
and to prescribe a procedure does not 
tend to make the imposition of the tax 
an unreasonable restriction within the 
meaning of Art. 19 (5). An imposition 
of tax which in the absence of a pre- 
scribed machinery and the prescribed 
procedure would partake of the charac- 
ter of a purely administrative affair 
can, in a proper sense, be challenged 
as contravening Article 19 (1). (£). (See 
Jagannath Baksh Singh v. State of U.P. 
AIR 1962 SC 1563). A taxing statute is 
liable to be struck down also on the - 
ground that its provisions are confisca- 
tory in character and effect. (See K. T. 
Moopil Nair v. State of Kerala, AIR 1961 
SC 552). But the mere fact that a tax. 
is found to be excessive or even oppres- 
sive will not justify its invalidation by 
the court,. When a challenge is raised 
against a taxing statute on the ground 
that its provisions are confiscatory in. 
character the court will have to clearly 
examine. the true nature of the levy 
with a view to find out whether there 
is justification for regarding the impost 
as a colourable device to take away 
from the assessee almost entire value of 
the property in the guise of levying a 
tax thereon, in which event the levy 
ceases to be a tax, The financial bur-. 
den and impact of the tax, the metho- 
dology or the process by which the tax 
liability is determined and the practical 
effect of the tax on the assessee in a 
business sense will all have to be care- 
fully scrutinised by the court. - 


34. I shall now proceed to test the 
validity of the impugned enactment in 
the light of the legal principle enunciat- 
ed above. It has been noticed already 
that the impugned Act does not itself 
provide for an independent machinery 
for the determination of the “capital 
value” of a building, which is the base 
prescribed for the computation of the 
tax liability. As per the definition con- 
tained in S. 2 (f), the capital value of 
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a building is arrived at by multiplying 
the annual value of the building by six- 
teen. Though the expression “annual 
value” of a building has been defined in 
S. 2 (a) as meaning ‘the gross annual 
rent at which the building may at the 
time of completion be expected to let 
fromm month to month or from year to 
year’, it is not left to the assessing au- 
. thority or any other authority function- 
ing under the Act to determine in a 
quasi-judicial manner the “annual value” 
of a building. On the other hand, the 
scheme of the Act as disclosed by Sec- 
tion 6 is that the assessing authority is 
merely to mechanically adopt the “an= 
nual value” fixed for the building in 
the assessment books of the local autho~ 
rity within whose area the building is 
situated, The local authority referred. 
to in S, 6 is not an authority constituted 
under this Act and its manner of func« 
tioning is not under the control of any 
of the authorities set up under this Act. 
The different types of “local authorities” 
existing in the State are governed by 
different statutes whereunder they are 
constituted and the provisions contained 
in those different statutes relating to the 
procedure for fixation of annual value 
of a building are materially divergent. 
The resultant position is that the ‘capi- 
tal value’ which forms the base for 
quantification of liability to tax under 
this Act is to be calculated by the as- 
sessing authority on the basis of the 
fixation of the annual value of the 
building made by some extraneous au- 
thority by applying different forms of 
procedure depending upon the nature of 
the local authority within whose area 
the building is situate, If a building is 
Situated within the limits of a city cor- 
poration, the assessee gets the advan- 
tage of having the final fixation of the- 
annual value effected by the District 
Court or even by the High Court, If 
the building is situated in a municipa- 
lity governed by the Kerala Municipali- 
ties Act, the assessee has only a right 
of appeal to the Municipal Council it- 
self and not to any independent body 
that can be trusted to act objectively 
and judicially like a District Court or 
even an administrative tribunal. The 
decision of the Standing Council is de- 
clared final. The position in respect of 
the building situated in panchayats is 
that the assessment is made by the Exe- 
cutive Authority, who is normally of 
the grade of an Upper Division Clerk 
and cannot be expected to have either 
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the right of appeal first to the Pancha- 
yat itself and thence to the Deputy Di- 
rector of Panchayats, ‘The failure on 
the part of the Legislature to prescribe 
a machinery under this Act itself for 
determination of the capital value of 
building in a judicial manner so as to 
afford to the assessees a full and fair op- 
portunity to state their case in respect 
of their liability if any under the Act 
has resulted in the assessees owning 
building situated within the areas of 
Municipalities and Panchayats without 
even any effective opportunity ta have 
their tax liability determined objectively 
by an authority constituted under this 
Statute, Any levy of tax without pro- 
viding necessary machinery for a just 
and fair adjudication and determination 
of the tax liability amounts to ‘mposi-|. 
tion of unreasonable restriction within 
the meaning of Art, 19 (5) of the Con- 

stitution, Further, discrimination is writ 
large in subjecting the assessees whose 
buildings are situated within the areas 
of the different types of local authori- 
ties to differential treatment. No justifi-| | 
cation at all has been made ot for 

classifying the buildings situated within 
the areas of the different types of local 
authorities into distinct groups sə as to 
warrant such discriminatory treatment 
as between the owners of such buildings 
in regard to the vital matter conzerning 
the procedure of the determination of 
the annual value for the purpose of 
levy of the impugned tax. This is not 
a case where special procedure which is 
at variance with that obtaining under 
the general law is prescribed’ under a 
statute and an authority constituted un= 
der such statute is empowered to ap- 
ply in respect of persons coming within 
the purview of the statute either such 
special procedure or the ordinary proce- 
dure available under the general law in 
the exercise of its unfettered discretion, 
On the other hand, this is a case where 
a taxing statute has not prescribed the 
requisite procedural machinery for the 
working out of its provision but kas 
left the assessees to be governed by 
fixations of annual value effected under 
other different and distinct . enactments 
after following divergent procedures, 
Further unlike in the case before the 
Supreme Court M. Chhagganlal v. 
Greater Bombay Municipality (ATR 1974 
SC 2009) the divergence of procedure in 
the present case is not formal, super- 
ficia] or minor in nature but is scubstan- 
tial, crucial and real, Hence the said 
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decision is clearly distinguishable on 
facts. In respect of the enforcemert of 


the provisions of this very statute dif- 
ferent persons are subjected to material- 
ly divergent procedures for determina- 
tion of the vital factor, namely, the an- 
nual value on the fixation of which 
wholly depends the liability to tax’ un- 
der the Ast. No reasonable basis nav- 
ing any relevance to the obje¢t and pur- 
pose to the enactment is disclosed to 
justify or support such a classificetion 
of persons owning buildings within the 
areas of the different types of local au- 
thorities, I am, therefore, clearly of 
the opinion that the provisions of Sec- 
tions 2 (f), 5 and 6 of the Act are vio- 
lative of Art. 14 of the Constitution and 
are unconstitutional and void for that 


-lveason., 

35. The petitioners are also well- 
founded in their contention that since 
the Act dces not afford to the assessees 


any opportunity to make their represen- 
tations concerning the matter of fixetion 
of the ‘capital value’ of the building and 
to have the said crucial question relat-. 
ing to their liability to tax determ:ned 
in a judicial or quasi-judicial manner 
by some authority constituted under this 
Act the provisions of the statute im ose 
wnreasonakle restrictions on their žun- 
damental right under Art. 19 (1) (f) of 
the Constitution. As already noticed ex- 
cept in cases where the assessing autho- 
rity considers the “capital value” fxed 
by the local authority to be too low or 
where no fixation of the annual value 
has been made by the concerned local 
authority within the time specified, the 
function of the assessing authority is 
only to mechanically calculate the “capi- 
tal value” by multiplying the “annual 
value” fixed by the local authority by 
16. When the expression “annual va- 
lue” has been specifically defined in the 
Act in S. 2 (a) and when the “capital® 
value” on which the measure of the 
tax liability under the statute is made 
to depend, is to be determined with re- 
ference to such “annual value” of a 
building, the assessee has a right to ex- 
pect that before he is subjected to a 
levy of tax, his liability for such levy 
will be determined by thé assessing au- 
thority constituted under the Act ina 
quasi-judicial manner after an indepen- 
dent application of his mind to the re- 
levant facts. But instead of providing 
for such a procedure for assessment the 


Legislature has divested the assessing 
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authority of this essential function and 
made it obligatory for it to adopt the 
fixation of the annual value made by a 


wholly extraneous authority (which is 
not even a limb of the Government) 
namely, the local authority, for a whol- 
ly different purpose, namely, the levy 
of the impost of property tax under tha 
concerned statutes governing the differ- 
ent types of the local authorities Thé 
true effect of the provisions contained 
in S, 6 (i) of the Act is to reduce the 
procedure for assessment contained in 
S. 9 to a mere empty formality. At the 
risk of repetition it may also be pointed 
out that the provisions for appeal and 
revision also do not improve matters in 
any way since the appellate and revi- 
sional authorities are also equally gov- 
erned by the mandatory provisions con- 
tained in S. 6 and the definition of 'capi- 
tal value” contained in S. 2 (£). Thus 
despite the window-dressing attempted 
in Sections. 7 and 9 of the Act in the 
shape of provisions for filing of returns 
and the making of an assessment the 
true position that emerges is that ex- 
cept in the rare cases covered by Sec~ 
tions (2) and (8) of Section 6, the sta- 
tute does not contemplate any determi~ 
nation of the tax base by assessing au~ 
thority constituted under this Act on 
the application of his own mind 
after affording to the assessee an op- 
portunity to state his case. The absence 
of such a minimal procedural safeguard 
renders the taxing provisions contained 
in the statute unreasonable restrictions 
on the fundamental rights of the asses- 
sees guaranteed under Art. 19 (1) (f) of 
the Constitution, , : 


36. There is also force in the con- 
tention put forward by the petitioners 
that even though the charging section— 
Sec. 5 — purports to authorise the levy’ 
of building tax only with reference to 
the “capital value” of a building, the 
character of levy is entirely altered by 
reason of the artificial definition given 
to the expression . “capital value” in 
Section 2 (f) and that the result of ap- 
plying the said definition is to abitrari~ 
ly inflate the so-called capital, value to. 
an extent that renders the levy extor- 
tionate and confiscatory. As pointed out 
by Supreme Court in Sudhir Chandra v. 
Wealth Tax Officer (AIR 1969 SC 59) 
the Legislature may, for the purpose of 
levying a tax under Entry 49 of List II 
of the Seventh Schedule to the Consti- 


tution, adopt for determining the inci- 
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dence of tax the annual or the capital 
value of lands and buildings: But it is 
not open to the Legislature while pur- 
porting to make such levy related to 
the capital value of buildings to give an 


artificial definition to the expression 
“capital value” which is wholly at 
variance with its ordinary connotation 


and content as recognised in judicial de- 
cisions and adopted in legislative prac- 
tice, 


37. The expression “capital value” 
has not been defined in any statute 
aither English or Indian. The meaning 
of the expression “capital value” cama 
in for detailed consideration by the Sup- 
reme Court in Union of India v. H. S. 
Dhillon (AIR 1972 SC 1061), The fol- 
lowing observation of Mitter J: may be 
extracted with great advantage (at page 
1109). 


“158. The expression “capital value” 
has not been defined in Act either Eng- 
lish or Indian, but is a term well known 
to the English Law of Rating. Accord- 
ing to Ryde on Rating eleventh Edi- 
tion, page 433: 


“Where property is of a kind that is 
rarely let frorn year to year, recourse is 
sometimes had to interest on capital 
value, or on the actual costs, of land 
and buildings, as a guide to the ascer 
tainment of annual value.” 


Further, according to the learned author: 


“Where better evidence is in the cir- 
cumstances of a particular hereditament 
impossible, resort may be had io either 
capital value or cost of construction 
either of which can, with appropriate 
corrections, be converted into approxi- 
mately equivalent terms of annual value 
(See p. 436 quoting the rule expressed 
by Scott, L. J. in Robinson Bros, (Bre- 
wers) Ltd. v. Houghton and Chester-le- 
street Assessment Committee, 1937-2 KB 
445, at p. 481).” 


. According to Farady on Rating (5th 
Edition) p. 42. 
“Effective capital value” is a term 


commonly used by valuers, but so far 
no definition of such term appears in 
any text book, and in order to deter- 
mine ‘effective capital value” of any 
building the valuer must appreciate the 
proper significance of the term. The 
learned author then goes on to discuss 
the positive meaning of the expression 


ALR. 


by first explaining its negative meaning 
and at page 43, after noting some in- 
stances, states: 


“The above instences are sufficient to 
illustrate the difficulty of defining “ef- 
fective capital value’. It is sukmitted 
that the substantive definition of this 
expression is “the selling price between 
a willing seller and a willing purchaser 
of the property in question, subject to 
the restriction that it can only be occu- 
pied substantially in its present condi- 
tion.” This takes into consideration all 
the above qualifications but it will be 
observed that it is then no easier to as- 
sess the figure than to. arrive at the 
rental value direct.” 


According to Halsbury’s Laws of Eng- 
land, third edition, Volume 32 at p. 79: 


“Where neither the actual rents nor 
the profits of trad2 afford evidence of 
annual rental value, a percentage on the 
costs of constructicn or structural value 
of the hereditament, or of a substitute 
hereditament, is sometimes taken as evi- 
dence. The value taken is sometimes 
called the “effective” capita] value, that 
is to say, the capital value leaving out 
of account expenditure on unnecessary ` 
ornamentation, or accommodation sur- 
plus to requirements and after allowing, 
if necessary, for age and obsolescence.” 


It is stated further: 


“This method of valuation has been 
applied, for instance, to the directly 
productive parts of public utility under- 
takings (such as water works), to Muni- 
cipal property such as Schools, sewage 
system, a townshall, a fire station, a 
swimming pool, to colleges and univer- 
sity buildings, public schools, a light 
house, an old people’s home etc.” Ex- 
cept in the Law of Rating, the expres- 
sion “capital value” does not seem to 
have been used in any branch of Eng- 
lish Law. There is no reference to it 
in Stroud’s Judicial Dictionary or 
Jowitt’s Law Dictionary. Yet the ex- 
pression was used in the Government of 
India Act, 1935......... ...a statute passed 
by the Parliament of England and 
drawn up by people expected to be fami-~ 
liar with words and expressions known 
to lawyers in England, It will there- 
fore not be improper to interpret the 
expression “capital value of assets” as 
meaning the aggregate value of the as- 
sets which a willing purchaser would 
offer a willing seller for the property in 
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Ets condition at the time of the transac- 
tion. Naturally, a purchaser would en- 
quire into encumbrances on the pro- 
perty and charges thereon created by 
the seller but he would not be conc2rn~ 
ed with any other debts or liabilities in- 
curred by the seller for the purpose of 
acquiring the property or maintaining it. 
So interpreted the expression “capital 
value of assets of an individual” will 
take in only the assets less the charges 
secured but not any other liability.” 


After referring to various decided cases 
dealing with the scope and ambit of 
the Entries 86 and 87 of List I and En- 
try 49 of List II of the 7th Schedul2 of 
the Constitution his Lordship concluded 
the discussion in these words: 


“The various decisions and authorities 
cited above which bear on the . -rue 
meaning of the expression “capital value 
of assets” makes it amply clear that the 
same can only mean the market value 
of the assets less any encumbrances 
charged thereon.” 


Entry 86 of List I of the 7th Schedule 


of the Constitution reads :— 


' “Taxes cn the capital value of the as- 
sets, exclusive of agricultural land, of 


individuals and companies, taxes on. the ` 


capital of companies.’ 


If the definition contained in the Act for 
the expression “capital value” is such 
that its application yields a result which 
is wholly different from its ordinary and 
legal connotation of the said expression 
as recognised and explained in the rul- 
ing of our Supreme ‘Court the base for 
quantification of the levy will then be 
not the “capital value” of the building 
but something wholly different. The de- 
finition clause which in effect is intend- 
ed to disguise the nature of the impost 
must be held to be arbitrary and the 
statute must be regarded as a piece of 
legislation imposing a tax unauthor-sed 
by law in the guise of a levy under En- 
try 49 of List II related to capital va- 
lue of the building.. The principle laid 
down by the Supreme Court in State of 
Madras v. Gannon Dunkerley and Co. 
(AIR 1958 SC 560) is clearly attracted to 


- this case. 


38. At the time of anncimieni of the 
statute in 1974 the prevailing rate of in- 
terest on long term deposits in nation- 
alised banks was about 10% and even 
the interest allowed by the Cen:ral 
Bank in respect of investments in Na- 
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tional Savings Certificates was 104% per 
annum, - While the method of capitalisa- 
tion of the net annual income of a pro- . 
perty is undoubtedly one of the reécog- 
nised modes of computation of its capi- 


tal value, the multiple applied for such 
capitalisation must have a reasonable 


relation to the prevailing rate of inter-` ` 


est on firm securities like Government 
bonds and bank deposits. The fixation of 
any rigid multiple which bears no rela- 
tion to the prevailing rate of interest 
would be wholly arbitrary and any capi- 
talisation by the application of a multi- 
ple so fixed will not reasonably reflect 
the capital value of a building or land. 
The decisions rendered by this Court 
holding that the application of a multi- 
ple of 16 for the purpose of computation 
of the market value of agricultural 
lands, such as, paddy fields, gardens etc. 
by the process of capitalisation of the 
net annual income will not be unreason~ 
able are distinguishable since the income 
from agricultural lands is liable to seri- 


.ous fluctuations by reason of its being 


largely dependent upon various uncer- 
tain factors like weather conditions, 
fluctuations in the market price of agri- 
cultural commodities etc. In respect of 
buildings fétching a regular rental in- 
come, no such considerations of uncer- _ 
tainty or fluctuations enter into the pic- | 
ture and hence the multiple for capita-. 
lisation will have to- be fixed with re- 
ference to the prevailing rate of interest 
on sound securities, In my opinion the 
Legislature has acted arbitrarily in fix- 
ing the multiple for capitalisation at the 
income at 16 at a time when the rate of 
interest allowed even by the Govt. 
of India on investments in nationalised 
banks and National Savings Certificates 
etc, was not less than 10% i 


39. Another important point to be 
noted is that the levy of tax sanctioned 
under the Act is only on ‘buildings’ and 
the definition of the expression ‘build- 
ing’ contained in Section 2 (e} makes it 
clear that the expression connotes only 
the structure proper exclusive of the 
site on which it stands. The capital value 
of a building for the purpose of the Act 
can, therefore be only the capital value 
of the structure alone. The scheme of 
levy of the property tax under the 
Kerala Municipal Corporations Act, the 
Kerala Municipalities Act and the Kerala 
Panchayats Act is entirely different. In 
all these enactments property tax is to 
be levied by taking into account not only 
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the annual‘value.:of the structure . but 
also the Value -of. its: site, and ‘other `ad- 
jacent premises. o¢cupied:,, as an appur- 
tenance thereté. Section-100 (1) of the 
Kerala Municipalities: Act lays down that 
every building shall be- assessed together 
with its site and other adjacent premises 
occupied as an appurtenance thereto un- 
‘less the owner of the building is a dif- 
ferent person from the owner of such 
site or premises, The wording of Sec- 
tion 102 (1> of the Kerala Municipal 
Corporations Act is identical. Rule 3 of 
the Kerala Panchayats (Building Tax) 
Rules, 1963 states that for the purpose 
of levy of building tax under Section 68 
of the Act, every building shall be as- 
sessed together with its appurtenant 
structures, unless the owner of the ap- 
purtenance is a different person from 
the owner of the building. That the land 
appurtenant to the building is also to be 
taken into account for the purpose of 
determination of the annual rental value 


of a building is made clear by the pro-. 


_viso to Rule 4 of the aforementioned 
rules. Thus, for the purposes of assess- 
ment of property tax under all the three 
aforementioned statutes governing the 
` local authorities, a building; the site on 


which it stands and the adjacent land- 


occupied as an appurtenance thereto are 
. all to be treated as forming a single 
composite unit and the annual value is 
to be fixed ‘for the said unit. It is the 
annual value so computed that will be 
éntered in the property register of the 
local authority, Under Section 6 of .the 
impugned Act it is such annual value 
entered in the register of the local au- 
thority that is enjoined to be adopted as 
the base for calculation of the capital 
value of the building for the purposes 
of assessment of building tax under the 
present Act. It requires no discussion 
to show that by this process of calcula- 
tion what we would get is not the capi- 
tal value cf the building, but the capital 
value of the entire composite unit con- 
sisting not merely of the building but 
also its site and the land appurtenant 
thereto, The charge sanctioned under 
Section 5 is only in respect of the build- 
ing; but the result of the application of 
the procedure for computation of ‘capital 
value’ laid down in Section 6 is to im- 
pose the tax not merely on the building 
proper but also on its site as well as on 
appurtenant land. The Legislature having 
made it clear in the charging section 
(Section 5) that the tax is to be levied 
‘only on the building, the nature and sub- 
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ject-matter of the impos? cannct be 
altered or extended by the later rovi- 
sion contained in Section 6 which pur- 
ports to lay down only a procedure or 
machinery for implementation o2 the 
taxing provision contained in Section 5, 
For this reason also the provisions con- 
tained in Section 6 (1) are in my apinion 
illegal and void, . 


40. Going by the meaning of the ex- 
pression ‘capital value’ as explair-ed in 
Union of India v. H. & Dhillon (AIR 
1972 SC 1061) it should represent the 
fair market value of the building. that 
is the price that will ordinarily be fetch- 
ed for the building in a transaction of 
sale as between a willing seller end a 
willing purchaser, Such price is =o be 
ascertained after taking due note of any 
existing encumbrances on the preperty. 
The startling results yielded by am ap- 
plication of the formula laid down in 
the Act for determination of the zapital 
value of buildings are amply de- 
monstrated by the facts pertaining 
to the buildings involved ir. som® 
of these writ petitions, which facts have 
been sworn to by the petitioners and in 
respect of the correctness wherecf no 
serious controversy has been raised on 
the side of the respondents, 


‘41. The petitioner in O. P, No. 3909 
of 1974 is the Managing Partner o= a re- 
gistered firm engaged in the business of 
taking sites on lease, constructing build- 
ings thereon for commercial purposes 
and Jetting them out on rent. Under a 
registered lease deed dated 2nd Novem- 
ber 1972 the petitioner took on lease an 
extent of II cents and 200 sq. lirks of 
land by the side of the M. G.. Road, 
Ernakulam. Ext. P1 is a copy of the said 
lease deed. The period of the lease is 
only 5 years and the annual rent agreed 
to be paid to the lessor is Rs, 10,C00. It 
is stipulated in the lease deed that the 
lessee should surrender possession of the 
land with buildings to the lessor on the 
expiry of the period of five years on 
receiving the value of the structures as 
per valuation of an approved valu2r. The 


petitioner’s firm constructed on the lease- 


hold land a three storeyed building. The 
construction of the said building was 
completed after 1-4-1973. The total ex- 
penditure incurred: by the firm or ths 
construction of the building as bome out 
by the audited accounts of the firm was 
only Rs, 2,79,686.26. The entirety of the 
building has been let out on rert 


“ 
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the total monthly rent for the building 
comes to Rs. 11,200. The annual value 
fixed for the said building by the Corpo- 
ration of Cochin as per the orders Exts. 
P2, P5 ane P6 is Rs. 1,23,810. It is nzed- 
less to re-state that this fixation is not 
only in respect of the building, but also 
in respect of its site and also the apur- 
tenant land. The court can take judicial 
notice of the fact that the cost of land 
on the M. G. Road in Cochin is extreme- 
ly high. The capital value of the build- 
ing calculated under Section 6 of the 
Act amounts to Rs. 19,80,960.00 and the 
tax payable thereon under the Act is 
Rs. 2,'79,194.00. The petitioner has got the 
fair market value of the building 2sti- 
mated by an ‘approved valuer’, w--ose 
report has been produced and marked as 
Ext, P4. As per that report the fair mar- 
ket value of the building as on 1-9-1974 
was only Rs. 3,21,256.00 as against waich 
the capital value determined under Sec- 
tion 6 is 19,80,960.00 The tax demand- 
ed from the. petitioner under the Act 
is almost as much as the whole cost of 
construction of the building since it Zalls 
short of the latter only by Rs. 400 and 
odd, (The cost of construction was Ru- 
pees 2,79,655.26 while the tax demar.ded 
is Rs, 2,779,194), 


42. In O. P. No. 3970 of 1974 the peti- 
tioner owns an extent of 31 cents of jand 
by the side of the M, G. Road Erna- 
kulam, He put up a two-storeyed bvild- 
ing in 10 cents by expending 1,15,300. 
By reason of its advantageous - situazion 
in the commercial area of the city, the 
building has been let out on a monthly 
rent of Rs. 4,312. The annual rental 
value fixed by the local authority, name= 
ly, the Corporation of Cochin is 3u- 
pees 37,820. On the basis thereof the 
capital value of the building has keen 
worked out under Section 6 and fixed 
at Rs. 6,05.120 while the actual cost of 
construction is only Rs, 1,15,000. The 
tax demanded in respect of the builcing 
under Section 5 of the Act is Rs. 72,813. 


43. The petitioner in O. P. Nos. 4252 
and 4256 of 1974 has constructed a go- 
down in a small extent of 3700 sq. feet, 
The cost of construction was only Ru- 
pees 55,160, The market value of the 
building has been got assessed by an 
approved valuer, whose report has b2en 
produced and marked as Ext, Pl. He’ 
has estimated the value of the building 
at Rs. 55,160. The local authority as 
fixed the annual value of the building at 
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Rs. "35, 670. On ‘the ‘Basis: ‘thereof the 
capital value ‘of. the “building: has been 
worked out under. “Section 6 at Ru- 


pees 5,70,720 which’ is more than 10 times 
the actual cost of construction of the 
building as well as the market value 
estimated by the approved valuer,.. The 
tax demanded as payable under Sec, 5. 
is Rs. 67,658. 


44. The petitioner in O. P. No. 4169 
of 1974 owns an extent of 16 cents of 
land lying by the side of the Mahatma 
Gandhi Road in Ernakulam, The said 
property was purchased by him for a 
consideration of Rs, 45,000 with the aid 
of funds borrowed by him from the 
Federal Bank Ltd., by undertaking to 
pay interest at 10% per annum and by 
utilising also some further amount bor- 
rowed from private parties, The peti- 
tioner put up a building on the said 
property and its construction was com- 
pleted only subsequent to ist April 1973. 
The building has. been let out for a total 
monthly rent of Rs. 3,940. The annual 
value of the land as well as the building 
has been fixed by the Corporation of 
Cochin as Rs, 36,220. On the basis of the 
said fixation the capital value of the 
building works out under Section 5 at 
Rs. 5,79,520. The petitioner has got the 
building valued by a chartered architect 
who is also an approved valuer under 
Section 34AB of the Wealth Tax Act. 
Ext. Pl is the valuation report furnish- 
ed by him. As per the said report the 
value of the building is Rs, 1,15,011.22. 
The ‘capital value’ worked out under- 
Section 5 amounts to more than 5 times 
the said figure and it is on the basis of 
the said ‘capital value’ that the tax liabi- 
lity of the petitioner is to be cueapuren 
under Section 5. 


45. The facts set out above clearly 
illustrate how far reaching and arbitrary 
are the consequences flowing from the 
application of the procedure for compu- 
tation of capital value laid down in Sec- 
tion 6 of the Act read with the definition 
contained in Section 2 (f) which pre- 
scribes the multiple of 16 for capitalisa- 
tion of the annual income, I have no 
hesitation to hold that the capital value 
arrived at by the procedure specified in 
Section 6 has no reasonable relation at 
all either to the cost of construction of 
the building or to the capital market 
value of the building and the tax liabi- 
lity itself works out in some cases to as 


much as or even more than the very cost’ 
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of the building, (For example— O, P. 


Nos. 3909 af 1974, 4252 of 1974 and 4256 . 


of 1974).. In my opinion, such a -levy 
cannot but be held to be  confiscatory. 
It also amounts to an unreasonable re- 
striction on the right to hold property 
guaranteed under Article 19 (1) (f) of 


“jthe Constitution. ` 


46. The petitioners are also well- 


founded in their contention that there is ` 


no rational basis for excluding from the 
scope of charge under Section 5 bulid- 
ings, constructed or repaired prior to 1st 
April, 1973 and subjecting to tax only 
buildings onstruction or repairs of 
which is completed after the said date. 
No valid ground for classification, - which 
has the relevance or purport of the en- 
actment, has been shown to exist so as 
to justify the exclusion of buildings con- 
structed or repaired prior to lst April, 
1973 from the levy. While the legislature 
is fully entitled to give retrospectivity 
to a taxing statute, there must be a 
rational basis for grant of exemption 
with reference to any specified date and 
. it is not oven to it to arbitrarily fix .a 
date by picking it out from a hat as it 
were, Inasmuch as no valid significance 
is shown to attach to the date 1-4-1973 
` in relation to any aspect that has relev- 
ance or bearing to the object and pur- 
pose of the enactment, I am inclined to 
uphold the contention of the petitioners 
that the classification so made by sub- 
jecting..to tax only buildings, the con- 
struction or repair of which. was com- 
pleted after 1-4-1973, is discriminatory 
and violative of Article 14 of the Con- 
stitution, 


47;° Although it was contended on 
behalf“of the petitioners that the im- 
pugned Act is violative of Article 301 of 
the Constitution, I do. not see any merit 
in the said contention and I am in res- 
pectful agreement with the reasons 
stated by. the learned Chief Justice in 
his judgment for the conclusion that the 


previsions of the impugned Act do not- 


violate Article 301 of the Constitution. 


Tn the light of what I have said above 
T have no hesitation to declare that the 
provisions of Section 2 (f) and Sections 5 
to 9 of the Kerala Building Tax Act, 
1975 are violative of Articles 14 and 19 
(1) (£) of the Constitution of India and 
are hence unconstitutional and void. I 
would accordingly 
petitions, 


Jobn Guruprakasam v, Yoveľ Nesan: 


: allow the original 
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- 48. In accordance with the majority 
view, these writ petitions are dismissed, 
No ordér as to costs. 


Petitions dismissed, 
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John Guruprakasam, Appellant v, 
Yovel Nesan and others, Respondents, 


Second Appeal No, 1190 of 1974, D/~ 
7-4-1978. 

Specific Relief Act (47 of 1963), S. 34, 
Proviso — Succession Act (1925), S. 213 
— Grant of probate to “B” — Probate 
revoked with liberty to file fresh pro- 
ceedings — “B” filing suit instead, for 
declaration of will in his favour. as valid 
— No prayer for probate or letters of 
administration Held, suit was not 
maintainable. AIR 1925 Mad 1110, held 
no longer good law in view of AIR 1927 
Mad 1054 (FB) and AIR 1962 SC 1471. 


A probate was granted to “B”. On 
filing of caveat by “C” probate was re- 


voked with liberty to file fresh proceed- ' 


ings. “B” instead of filing fresh proceed- 
ings, filed a suit for declaration that the 
will in his favour was genuine and the 
one in favour of “C” was not genuine, 
There was no prayer for grant of pro« 
bate or letters of administration, 

Held, that the suit was not maintain- 
able as it was hit by S. 213 of the Succes~. 
sion Act and also by proviso to S. 34 af 
Specific’ Relief Act. (Paras 6, 7) 

Under S. 213 an unprobated will can 
be used for collateral purposes and not 
for enforcement of the rights thereunder, 
and the declaration as prayed in the suit 
if granted would amount. to establishment 
of “B”’s right as the sole beneficiary 
under the will. It would be contrary to 
S. 213 of the Succession Act. Further, 
even if the declaration as sought for is 
granted it would be ineffective unless 
followed by grant of probate, hence the 
suit was also not maintainable in view of 
proviso to S. 34 of Specific Relief Act in~ 
asmuch as "B’ being able to seek further 
relief in addition to a declaration omitted 
to do so. Moreover, the object of the 
proviso to S. 34 is to avoid multiplicity 
of suits by preventing a person from get~ 
ting mere declaration of right in one suit 
and then seeking in another ‘suit the 
remedy ‘without which the declaration 
would be useless. AIR 1925 Mad 1110 
ied eo rn E aa S 
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held no longer good law in view of. AIR 
1927 Mad 1054 (FB) and AIR 1962 SC 
1471; (1902) ILR 25 ‘Mad.504; AIR 1960 
Andh. Pra 273, Rel. on; AIR 1956. Trav 
Co., 215, ‘Disting, (Paras 5, 6, 7, 9) 

-Arino £ ATR. Manual (3rd -Edn.), (i) Suc- 
cession: ‘Act (1925), .S..213,-N, 1; m Spe- 
cific’ Relief'-Act’. (1963), .S. ‘34... N. 


Cases 'Referréd : irse Paras 


AIR .1962 SC 1471 i eee 
AIR 1960 Andh Pra 273 4 
AIR 1956 Trav Co. 215 : oi, 3 
AIR .1927°.Mad . 1054: ILR 50 Mad 

927 ` (FB). an] 3 
AIR 1925 Mad iio 3 
(1910) ILR 33 Mad M1. 0 3 


(1902) ILR 25 Mad 504 10 
Jacob Muricken and P. K. Joseph for 

Appellant;. P. ‘Sukumaran Nayar and 

A. K. “Chinnan, for Respondent No, 1. 


JUDGMENT i- :— . The guestion involved 
in this ‘appeal is whether the suit brcught 
by the appellant for a declaration o2 the 
validity and genuineness of a will is hit 
by either S. 213 of the Indian Succession 
Act or the proviso to S, 34 of the Sped- 
fie Relief Act, aoe 


22, The facts of the case are as follows: 

Deceased Yovan Samuel was the brother 
of the plaintiff-appellant. . He is szated 
to have executed Ext. P2, a. will. dated 
23-6-1958, registered as Will No. 3 of 
1958. Yovan Samuel died on 31-5-1959 
about a year- after the execution of Ext. 

P2 will. The appellant was granted pro- 
bate by the District Court, Trivandrum 
in Probate Case No, 2 of 1960. No notice 
had been given to the defendant-respon- 
dent who is admittedly a nephew o= the 
deceased being the son of a, deceased 
brother. © On” a_ caveat. being presented 
by the defendant, „the probate was revok- 
ed with liberty to initiate fresh proceed- 
ings. The plaintiff did not file any žresh 
application for probate but instituted a 
suit for a declaration that Exh, P2 will 
is a validity. executed document and that 
Ext, D17, will D/- 20-12-1957 set ù> by 
the defendant | is invalid. The suit was 
contested by the defendant who contend- 
ed that Ext. P2 will ‘was brought into 
existence by misrepresentation, undue in~ 
fluence and ‘coercion. The deferdant 
also challenged’ the | maintainability of 
the suit’ for declaration without a prayer 
for, consequential ‘relief. ‘The’ Principal 
Subordinate’ Judge, Trivandrum. decreed 
the suit with, costs, . In appeal, the defen- 
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dant contended that the suit. was barred 
in view of S. 213 of the Indian. Succes- 

sion..Act. The appellate court upheld 
the plea and dismissed the suit, The 
second appeal is filed challenging the. 
above decree, _ 

.3. Section 213 (1) 

cession Act reads: _. 


‘of the ‘Indian Suc- 


, "No right as executor or legatee . can 
be established in any Court . of Justice, 
unless a Court of competent jurisdiction 
in India has granted probate of the | will 
under which the right is claimed, or has 
granted letters of administration with 
the will or with a copy of an authenti- 
cated .copy of the will annexed.” 

The contention put forward is that in- 
asmuch as the order in the probate 
proceedings stands cancelled, it is not 
open to the appellant to. institute 
proceedings on the basis of the will. 
The. remedy open to him is to initiate 
fresh proceedings under the Indian Suc- 
cession Act for grant of a probate. The 
appellant, however, would contend that 
Section 213 is a bar only for establish- 
ing a claim under the will. The suit in 
the ‘present ‘case was not instituted to 
establish the ‘rights of ‘the appellant 
either as an executor or a legatee under 
the will but only for a declaration that 
Ext, P2 will is a properly executed 
document, Reference was made in the 
course of the hearing to the decision in 
State v. Devassy Lonappan (AIR 1956 
Trav. Co, 215) Though the bar under 
Section 213 of the Indian Succession Act 
was raised by the appellant in that case, 
the High Court held that as the plaintiff 
instituted the suit in his own right, there 
was no question of non-compliance of 
Section 213 of the Indian Succession 
Act. In Caralapathi Chunna Cunniah v. 
Cota Nammalwariah ( (1910) ILR 33 Mad 
91) and Ganta Daniyelu.v. Gunti Yesu 
Ratnam (AIR 1925 Mad 1110) relied on 
by the appellant, what was held was 
that a defendant could set up dn un-. 
probated will in answer to the plaintiff's: 
claim for. testator’s property. These. 
decisions are no longer law in view of 
the Full Bench decision in Ganshamdoss 
Narayandoss v. Gulab Bi Bai (ILR, 50 
Mad 927: AIR 1927 Mad 1054) which 
has been approved and followed in Hem 
Nolini v. Isolyne Sarojbashini (AIR 1962 
SC 1471) The Supreme Court held in 
the latter case that Section 213 of the 
Succession Act creates a bar to the 
establishment of rights under a-will by 


an executor or a legatee unless probate 
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or letters of ‘administration of the will - 
have been obtained, and it is immaterial 
whether the right is.claimed as a plan 
tiff or as a defendant. 


4, In Narasayyamma v. Andhra Bank 


(AIR 1960 Andh Pra 273) cited by the 
respondent, the point involved. was 
whether a person after accepting the 


office of an executor under a will could 
file a suit as heir to the testator as if on 
intestacy. It was held that he should 
obtain probate before filing the suit. ~ 


- 5. The decisions referred to” above 
only lay down that an unprobated will 
cannot be the basis for: -establishing a 
right conferred thereunder- However, the 
language of Section 213 does not war- 
rant a conclusion that an  unprobated 
will cannot be acted upon.for purposes 
other than for enforcement of the rights 
thereunder, The section, does not stand 
in the way of an unprobated will being 
used for collateral ay 


6. So far as the present proceedings 
are concerned, the plaint contains definite 
averments that under the will dated 
23-86-1958 Yovan Samuel bequeathed all 
his properties in favour of the plaintiff, 
that an earlier will executed in favour 
of the defendant is invalid and that the 
invalid will in favour of the defendant 
stands in the way of the plaintiffs valid 
title to the properties comprised in the 
will. The reliefs sought include a decla- 
ration that the will in favour of the 
plaintiff dated 23-6-1958 is the legally 
effective will despite the existence of the 
will dated 20-12-1957, The recitals in the 
plaint taken along with the reliefs 
` {claimed amount to establishment of the 
plaintiff's right as the sole beneficiary 
under the will. The suit,. if decreed, 
- {would defeat the purpose of Section 213 
of the Indian Succession Act. In other 
words, the suit in the form in which it is 
brought is hit by Section 213 of the 
{Indian Succession. Act. Whether a suit 
for a bare declaration that a document is 
the will of a particular person when no 
reference is made in the plaint: to the 
rights conferred on the plaintiff is hit 
by Section 213 of the Act does not arise 
for consideration in this case. 


7. Apart Biomi thẹ above, there is an- 
-other objection to the form of the suit. 
Being a suit for declaration, it is govern- 
ed by Section 34 of the Specific Relief 
Act 1963 which corresponds: to Section 42 
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„therein 


.ing able 


words, a declaration 
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of the earlier Act 1 of 1877 . Section 34 
reads : : 

“Any person.entitled to any legal 
character ` or to any right as to any pro- 
perty, ‘may institute a suit against any 
person denying, . or . interested to deny, 
his title to such character or right, and 
the Court may in its .discretion.. make 
a declaration that he is ‘so 
entitled, and the plaintiff need not in 


_ such suit ask for any further relief: 


Provided that no Court shall make any 
such declaration where the plaintiff, be- 
to seek further relief than a 
mere declaration of title omits to do so.’ 
It is clear from the proviso to the sec- 
tion that in all cases where the plaintiff 
in addition to a declaration is able to 
seek further relief but omits to do so, 
the courts should refrain from passing’ a 
declaratory’ decree.’ The averment: in 
para 3 of the plaint is that under the 
will, Ext. P2, Yovan Samuel bequeathed 
all his properties in. favour of the plain- 
tiff. The declaration sought is that 
Ext, P2 will is legally effective ` and 
Ext, D17 will is not genuine. If Ext. P2). 
will is legally effective, the plaintiff is} 
entitled to probate in respect of the will. 
A declaration regarding the validity of 
the will, will be ineffective if it is not 
followed by.a grant of probate. In other 
without grant’ of 
probate may not enable the plaintiff to 
enforce his rights under the will, The 
suit in the present form: is, therefore, 


hit by the proviso to Section 34 of the 
Specific Relief Act. ' 2, 8 
8. Whether a declaration asked | for 


should be granted or not is a matter 
entirely left to the discretion of the 
Court. It may be that if the declaration 
sought would serve in putting a stop to 
the dispute between the parties it is 
open to the court to'grant the relief. 
But in the instant case, if a declaratory 
decree is passed, it would help the 
plaintiff only in’ securing what is termed 
“a tactical advantage” in proceedings 
that may hereafter be instituted for ob- 
taining a. probate of the will. 


9, The decision in the suit’ will not 
be the final word regarding the genuine- 
ness of the will because the decree in a 
suit of the kind is binding only on the 
parties thereto whereas the decision of 
the Probate Court is a. judgment in rem 
binding also on persons not parties 
thereto, No useful purpose will be serv- 
ed by a decree declaring the validity 
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of the will, if the identical issue is to be 
tried de novo in proceedings for grant of 
probate. A declaratory decree being a 
discretionary relief, the Court is expect- 
ed to take into consideration the above 
aspect in deciding whether relief sould 
be given. The object .of the proviso to 
Section 34 of the Specific Relief Act is 
to avoid multiplicity of suits by prewent- 
ing a person from getting a mere d2cla- 
ration of right in one suit and then 
seeking in .another suit the remedy 
without which the declaration would be 


useless. The object is not served by the, 


present proceedings. On the other hand, 
if the plaintiff, instead of filing the pre- 


sent suit for declaration, had moved for. 


obtaining probate of the will after 
notice to those interested, he would have 
beén in a position to enforce his rights 
under the will, 

10. In Suryanarayanamurti v. Tam- 
manna ( (1902) ILR 25 Mad 504), a suit 
was brought for a declaration that a 
will was illegal and invalid being one 
fabricated by the defendants, The pain- 
tiff contended that the property involved 
. was joint family property while the 
defendant set up a case that it was the 
self-acquisition of the ‘testator, The 
maintainability of the suit was challeng- 
ed on the ground that:it was hit by 
proviso to Section 42 of the Specific 


Relief Act 1 of 1877. A Division Bench 


of the Madras High Court consisting of 
Benson and Bhashyam Iyengar, JJ. upheld 
the objection and held that if the pro- 
perty was joint family ‘property as 
alleged by the plaintiff, he could have 
claimed partition of the property, which 
was a further relief of substantial 
character. The suit was accordingly dis- 
„missed. 


11, The ratio of the above decision 
applies to the instant case. It may not 
be a proper exercise.of the discreticn to 
grant the relief asked’ for by the appel- 
lant in this case when the remedy of 
initiating proceedings under the Irdian 
Succession Act is available to him. I do 
not find. my way to allow this second 
appeal. It is accordingly ‘dismissed with 
costs, f 


Appeal dismissed. 





Dy. S. T, Commr., Ernakulam v. Raja Oil Mills (FB) 


Ker. 98 
AIR 1979 KERALA 99 
= 1979. TAX, L. P, 1707 

FULL BENCH 


V. P. GOPALAN NAMBIYAR, C. J., 
K. BHASKARAN AND 

T. CHANDRASEKHARA | MENON, JJ. 

Dy. Commissioner of Sales Tax, Erna- 
kulam, Petitioner v. Raja Oil Mills and 
others, Respondents, 

- T. R. C. Nos, 22, 23, 74, 76 and 87 of 
1977, D/- 28-8-1978." 

Kerala General Sales Tay Act (15 of 
1963), S. 5A (c}— Inter-State sale— Des- 
patch of goods in container — Question 
whether there is sale of container also — 
Determination — Tests to decide. 


The making out of a separate bill for 
the container in which the goods are 
despatched or its separate itemizing in 
the bill made out, for the goods, or the 
physical or commercial identity of the 
container, or its value in proportion to ` 
the goods, by themselves - would not be 
decisive of the question as to whether 
there is also a sale of the container ` or 
there is an implied agreement for sale 
thereof between the seller and the pur- 
chaser, They are only aids to ‘understand 
the nature of the bargain. Consequently, 
any of these factors by itself would not 
be decisive of the question whether there 
is a sale of the container also along with 
the goods when there is an inter-State 
sale of the goods and the goods are des- 
patched in the container. (1966) 17 STC 
624 (SC) Foil, Case law discussed. 

(Para 23) 

A bill may very often ke a unilateral 
document; and where it is bilateral, it 
may well be that the parties did not 
direct their mind to this aspect and were 
not ad idem on it: For example, if some- 
body indents fifty bags of rice from the 
local market, which are- supplied‘ in fifty 
gunny bags, ‘the test to decide the ques- 
tion urider consideration would be: what 
did the purchaser intend to buy and the 
seller intend to sell?. If, according to 
trade usage and commercial practice, 
rice is sold in bags; that is a circum- 
stance which may point to a particular 
conclusion, But this positicn would not 
be affected by the circumstance that the 
rice is despatched by rail from one State 
to another instead of being supplied 


*(Decided by Full Bench on order of 
reference made by Division Bench of 
this court D/- 23-3-1978.) 
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from the local market, and the value of 
the gunny bags is materially impaired 
during transport.. Nor the circumstance 
that the contaner and the rice were 
separately priced would be decisive of 


the question. (Para 25) 
Cases Referred: Chronological Paras 
1975 Tax LR 2960: 36 STC 487 (Ker) 

: f 3, 6, 19 
(1975) 36 STC 482 (Ker) 3, 6, 19, 21 
(1975) 36 STC 501 (Ker) 6, 19, 21, 24 
1972 Tax LR 1309: (1972) 29 STC 515 
"(Màdh Pra) 16 


1971 Tax LR 1537: -28 STC .214 (Ker) 


4, 5, 6, 8, 19, 20 


(1967) 19 STC -35 (SC) ` > 18 
(1966) 17 STC 624 (SC) 17, 22 
(1964) 15 STC 398 (Ker) 15 
AIR 1961 Ker 236: (1961) 12 STC 80 14 
(1960) 11 STC 321 (Mad) At 
AIR 1958 Madh Pra 16: (1957) 8 . STC 

407 oe hag 
(1958) 9 STC 439 (Punj) i sd 
(1956) 7 STC 486 (Andhra) -17 
(1954) 5 STC 354 (Mad) 17 
AIR 1953 Assam 42: (1953) 4 STC 

129 11, 17 
AIR 1951 Mad 254: 2 STC 1 10, 14, 17 


1915 AC 847: 113 LT 386, Dunlop Pneu- 
matic Tyre Co; Ltd. v. Selfridge & 
Co. Ltd. ; 13 


Advocate General, 
Rama Shenoi, 
karan Nambiyar . and M, C. Nambiyar 
Party, for Respondents. 

CHANDRASEKHARA MENON J. 
These Tax Revision Cases “have come 
befere us on a reference made by a Divi- 
sion Bench of this court by order dated 
23-3-1978. As tae ‘questions that arise for 
consideration are the same in all thesé 
Tax Revision Cases, where the Revenue 
is the Revision petitioner, we would 
refer to the facts in T,.R, C. No. 74 of 


1977 and deal with the questions raised, 


in that case. 

. 2, The assessee-respondent. are dealers 
in copra, cocor.uts.etc. In respect of the 
assessment year 1971- 72 amongst others, 
- a turnover of Rs. 2,07,780.53 representing 
value of gunry bags | purchased ` from 
sundry persons and -used for packing the 
coconuts and copra sold’ inter-State was 
brought to tax under Section 5A of the 
Kerala General Sales Tax: Act, 1963 
(hereinafter referred to as. the Act), .The 
assessee claimed exemption - under’. Sec- 
tion 5A (c) of the ‘Act. The ‘assessing 
authority as w2ll as the appellate autho- 
rity found that what was ‘sold: inter- 
State was only copra. and there. was”. no 


sale of gunny bags which’ contained the 
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copra. In the circumstances, the pur- 
chase tax under Section 5A was held to 
be exigible. On second appeal to the 
Kerala Sales Tax Appellate Tribunal, the 
Tribunal held that the packing materials 
and the gunny bags purchased by the 
assessee `were sold inter-State and,- 
therefore, the turnover in respect of 
them is eligible for exemption cortem- 
plated under clause (c) of Section 5A. 

3. The Tribunal posed the question 
whether there was an express or implied 


agreement -for sale of gunnies in the 
inter-State transactions, When the con- 
tainers are of an appreciable value it is 


possible to infey an implied agreernent to 
pay an extra price for them and the fact 
that the price of the containers is not 
fixed separately makes no differenc2 ta 
the assessment of sales tax. The Tribunal 
said: 

“The value of containers involved in 
these transactions is admittedly substan- 


tial and hence it is possible to infer an 


‘implied agreement for the sale of these 


gunnies”. (underlining ours) 

The Tribunal then referred to the deci- 
sion of this court in A. Sreenivasa Pai v, 
State of Kerala, (1975) 36 STC 482 (Ker) 
and Deputy. Commr. of Agricultural In- 
come Tax and Sales Tax v. Balakrishna 
Pillai, 36 STC 487.: (1975 Tax LR 2060) 
(Ker) in support of the view that when 
the value of the containers involved in 
the transactions is substantial an implied 
agreement can be inferred. 


4. Reference was also made by the 
Tribunal.to the decision in Tushar Trad- 
ing Co, v. State of Kerala, 28 STC 214: 
(1971 Tax LR 1637) (Ker), where a dealer 
in coconuts, pepper, copra etc., was assess~ 
ed to sales tax under the Act at 10 per cent 
on the turnover representing the value 
of empty gunnies, mats, coir etc., used’ 
for packing and transporting copra be- 
cause the price of packing materials had 
been separately shown and the declara- 
tion in form C had not been: furnished 
in support of the said sale. The assessee 
had. argued there that the turnover 
relating to the packing materials could 
be’ taxed’ only at the rate at which copra 
was taxed, viz., 2 per cent on the ground 
that the sale of packing materials-- was 
only incidental to sale of ‘copra. The 
High Court said in that case that the 
mere fact that in making out the in- 
voices, the expense incurred in the use 
of gunny bags for transport of copra 
was separately shown by itself dic not 
mean that there was any contract of 
sale, express or implied, in respect of 
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gunny bags and other packing mazerials 
and the buyer intended to buy the same 
otherwise than as a vehicle for trans- 
port of the copra purchased, The court 
also pointed out that the value o7 the 
packing materials was so insignificent in 
relation to the value of the co=tents 
that it was not possible to imply any 
separate contract of sale regardirg the 
packing materials and that the turnover 
relating to the packing materials should 
be assessed to tax only at 2 per cent and 
not at 10%. 

5. After referring to 28 STC 214: 
(1971 Tax LR 1637) (Ker} inthis cass, the 
Tribunal stated that in the present case 
there is no dispute regarding the fact 
that the value of the . packing ma:erials 
and gunnies is substantial and not in- 
significant. The Tribunal further ozserv- 
ed that if there was no deemed sale of 
the packing materials, there was no 
necessity to direct that the turnover 
relating to packing materials should be 
assessed to tax at 2 per cent, in spite of 
the fact that there was no separate con- 
tract of sale regarding the packing 
materials. On this basis, the Tribunal 
took the view that in the present case 
the packing materials and gunnies pur- 
chased ky the assessee have been sold 
inter-State and if that be so, the turnover 
is eligible for the exemption ccntem- 
plated under clause (c) of Section 5A. 
Therefore, the turnover of Rs, 2,07,780.53 
in question was directed to be excluded 
from the taxable turnover of the assessee 
for the year under appeal, 

6. The questions of law raised în the 
- revision petition are as follows :— 


*(A) Was the Appellate Tribunal justi- 
fied in law in holding “that the value of 
packing materials and gunnies is sub- 
stantial and not insignificant” and that 
“there is an implied agreement for sale 
of them”, on the basis of the ratio of the 
decisions reported in (1975) 36 STC 482 
and 36 STC 487: (1975 Tax LR 2060) 
(Ker). Are the said findings based cn any 
‘material ? 


(B) Is the finding and conclusion of the 
Appellate Tribunal to hold that the pack- 
ing materials and gunnies purchased by 
the assessees have been sold inter-State, 
valid and justified in law in view of the 
decisions of this honourable Court re- 
ported in 28 STC 214: (1971 Tax LR 
1637) and (1975) 36 STC 501 (Ker) 
Mooken Devasia Ouseph’s case. Du the 
earlier decisions reported in (1972) 36 
STC 482 (Ker) and 36 STC 487: (1975 
Tax LR 2060) (Ker) lay down the law 
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correctly in view. of the later decision 
reported in (1975) 36 STC 501 (Ker). 

(C) Is the reasoning and conclusion cf 
the Appellate Tribunal directing exclu- 
sion of the turnover of Rs, 2,07,780.53 
from the taxable turnover of the assessee 
valid and justified in law?” 

7.- The relevant portion of Section 5A 
under which the assessee 
claims exemption from incidence of tax 
reads -as follows :— 

"5A. Levy of purchase tax — (1) Every 
dealer who, in the course of his business, 
purchases from a registered dealer or 
from any other . person any goods, the 
sale or purchase of which is liable to 
tax under this Act, in circumstances in 
which no tax is payable under Section 5, 


-and either — 


(a) & (b) 

(c). despatches them to any place out- 
side the -State except as a direct result 
of sale or purchase in the course of inter- 
State trade or commerce, shall, whatever’ 
be the quantum of the turnover relating 
to such purchase for a year, pay tax on 
the taxable turnover relating to such 
purchase for the year at the rates mens 
tioned in Section 5. 
XX XX XX 


8. Before considering the questions 
raised we would like to point out that 
the Tribunal does not appear to be 
correct in stating that there was .no dis- 
pute that the value of the containers 
involved in these transactions is substan- 
tial. Such an admission cannot be easily 
squared with the reliance placed by the 
State representative before the Tribunal 
on the ruling in 28 STC 214: (1971 Tax 
LR 1637) (Ker). Inany.view we do not 
think that the Revenue should be tied 
down to any such admission alleged to 
have been made before the Tribunal on 
an aspect which depends on the legal in- 
ference to be deduced from the primary 
facts of the. case. 


esusen sosoca soseos 


” 


XX XX. 


‘9. ‘Now we would ‘refer to the various 


decisions cited before us by the learned 
‘Advocate. 


General appearing for the 
Revenue and the learned counsel appear- 
ing for the assessee, revoiving round the 
question whether there was or was not 
asale-. of the containers -or packing 


materials. themselves apart from the sale 


of the contained or packed goods. 


10. The earliest. case is that of Vara- 
suki & Co, v. Province of Madras (1951) 
2 .STC 1: (AIR 1951 Mad 254). The 
appellant in that case was the plaintiffin 
a suit filed against the government for a 


Par 
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declaration that the sales tax collected 
from him on the turnover calculated on 
the price of the gunny bags containing the 
salt sold by him -(excluding the price of 
the salt which was exempted from sales 
tax) was illegally collected and ought to 
be refunded to him as salt could not be 
sold except after being put into gunny 
bags and he had merely purchased the 
gunny bags from dealers for the sake of 
filling them with salt and’ had included 
the cost price of the gunny bags in the 
ultimate’ price charged by him for the 
salt bags. A Division Bench of the Mad- 
ras High Court said that exemption of 
salt from sales tax cannot be relied on 
for the purpose of claiming exemption 
for the gunny bags in which salt is pack- 
ed on the ground that salt cannot be sold 


except after being put into gunny bags. 


Any exemption of an article must be 
strictly construed and confined to the 
exemption itself and not extended, It 


‘might be noted that in that case the 


plaintiff proceeded on the basis that he 
bought the gunny bags and sold them 
(see page 2 of the report). Therefore 
this case may not'be of any help iin 
resolving the controversy here, 


11. In Mohanlal Jogani Rice and Atta 
Mills v. State of Assam, (1953) 4 STC 


"129: (AIR 1953 Assam 42), the question 


arose before the Assam High Court whe- 
ther the turnover from gunny bags in 
which the rice was packed -was liable to 
sales tax when -the assessee,- a regis- 
tered dealer supplied to the Government 
rice which was an exempted commodity. 
It was held there “that the gunny bags 
came within the definition of 
and as the assessee charged the govern- 
ment for the bags which contained the 
rice, the transaction- came within the 
definition of “sale”, The assessee was 
therefore a “dealer” and was liable to 
sales tax on the turnover from bags. 
Held further, “the fact that rice could not 
be supplied without bags or that the 
assessee did not make a profit from the 
supply of gunny bags was not material 
for deciding the question whether the 
assessee. was liable to sales tax on the 
price of gunny bags.” 

12. In Govindram Ramprasad_ v. 
Assessing Authority, (1957) 8° STC 407: 
(AIR 1958 Madh Pra 16) a Division 


_Bench of the Madhya Pradesh High Court 


held that where a dealer sold- kerosene, 
which was an exempted commodity 
under the Madhya Bharat Sales Tax 
Act, 1950 in sealed tins, priced at Rs, 1-9-0 
per four gallons more than the kerosene 


not meant”. 


. where the container 


“goods” 


Rationing Order, 
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sold in sealed tins, there was a sale of 
she tins in addition to the kerosene; and 
as the exemption in respect of the kero- 
sene could not be stretched to. cover the 
containers, the.sale price of tins was 
tiable to sales tax, It was pointed out 
that “a purchaser who buys kerosene in 
bulk knows that he is not paying for 
anything other than the kerosene while 
a purchaser of kerosene in a tin knows 
also that the value of the tin is part of 
the bargain for the price of kerosene. 
There is-in the circumstances an implied 
agreement for the price of the tin The 
person who buys and the person who 
sells are ad idem on the passing of pro- 
perty in the tin and the price of trè tin 
has to be added to the price of kerosene. 
In these circumstances when the exemp- 
tion is given only for the kerosene the 
exemption cannot by any reasonable 
method be stretched to cover a com- 
modity for which the exemption. was 
The learned Judges further 
say: “It may be that when one buys 
shoes and the dealer packs them ina 
cardboard box for carriage, the tox is 
given free and there is no tax on` the 
box. There may not in such a case be a 
sale of the cardboard container, But 
itself is pricec and 
cold and its price is added to the price of 
the commodity it contains, there can be 
no manner of doubt that there is a sale 
of the container. In such event, unless 
there be an exemption of the container 
along with the commodity it con<ains, 
the tax cannot be avoided,” : fe 


13. Another decision referred to was. 
that of a Division Bench of the Punjab 
High Court in Krishna Roller Flour Mills 
v., State of Punjab ((1958) 9 STC 439), 
The facts of the case were: The peti- 
tioners were appointed authorised whole- 
sale distributors under the East Punjab 
1948. They unde-took 
the work as authorised millers for the 
milling of foodgrains and distribution of 
etta within a certain rationed area on 
certain terms and conditions which were 
embodied in a written agreement. They 
had to purchase wheat, gram and barley 
from Government at a fixed price, t-ans~ 
port the same to mill premises, clean the 
same, mill the grain into wholesale atta, 
bag it into standard weight bags and sell 
the bags to authorised depot-holders at 
a certain rate. Under the agreement they 
kad to pay the price of gunny bags to 
government at the rate fixed by: gowern~ 
ment from time to'time and had to trans- 
far these bags to depot-holders at the 
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same price. Although wheat atta was 
exempted. from sales tax the assessing 
authority directed the petitioners t= pay 
sales tax on the sale: to depot-holders of 
guriny bags purchased by them from the 
local market or from government. The 
petitioners contended that although they 
were Hable to pay sales tax on the sele- to 
depot-holders of gunny bags purchased 
by them from the-open market, they were 
not liablé to pay any sales tax on the 
gunny bags supplied to them by gevern- 
ment at a fixed price and transferr=d by 
them to depot-holders at the same. price. 
The court, said : 


“The expression “sale” has been ~efin- 
ed as “a transfer of property in goois for 
cash .or deferred payment”, A sale as 
defined in the statute consists of two sepa- 
rate and’ distinct elements; first, the 
transfer of property and,.second, the pay- 
ment of price in.cash or kind. The facts 
which constitute’ a sale must be deter- 
mined from the evidence.on record and 
the intenzion of the parties. -If it is mani- 
fest from the contract that it was intend- 
ed that title should pass and priez ‘be 
paid, the transaction constitutes the sale. 
The court is not concerned with the’ mo- 
tive which -actuates a person to part with 
his property for a monetary considera- 
tion and a transaction which falls within 
the ambit of the expression “sale” will 
not cease to be a sale by the mere cir- 
cumstance that the profit motive was 
wholly o--partially absent. Whet-er a 
transaction is a sale or not does nes de- 
pend upcn the motive of the transferor, 
but upon the nature .of the transaction. 
If the two factors mentioned above, name- 
ly, the transfer of property and the pay- 
ment of price are present the transaction 
must be dJeemd to be.a sale “within the 
meaning of.the expression as used in the 
Act of 1948, 


Now, were these two ee present 
in the ttansactions.on which the tax is 
sought to be imposed? The answer is 
clearly ‘in the affirmative. The. esence 
of a contract under the East Punjab Ra- 
tioning Order, like any other contrect, is 
’ agreement, -In deciding: whether there 
has been. an agreement -and what 
its terms are the court ‘looks’ fcr an 
offer to do or forbear from doing some- 
thing by one party and acceptance. of that 
offer by the other party turning the offer 
into a promise. If this promise ‘is sup- 
ported by a consideration the contract is 
complete, There is consideration where 
“an act or forbearance of one party or 
‘the promise thereof is the price for which 
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the promise of the other is bought.” 
Dunlop Pneumatic Tyre Co. Ltd. v, Sel- 
fridge and Co. Ltd, (1915 AC 847). 

The .State Government in the present., 
case offered to appoint the petitioners as - 
authorised wholesale distributors on cer- 
tain terms.and conditions and the peti- 
tioners accepted those terms. According 


+ to clause 8 of the agreement the peti- 


tioners were to pay the price of the bags 
to government at the rate fixed by gov- 
‘ernment from time to time and were to 
transfer these bags to dépot-holders at 
the same price.. .The -execution of this 
term of the agreement involved the peti- 
tioners in two separate and distinct trans- 
actions — (a) a purchase by the petitioners 
of a number of. bags. from government at 
a fixed price, and (b) a sale by the peti- 
tioners of a number of bags to depot- 
holders at the same price. On the com- 
pletion of the first. transaction the peti- 
tioners acquired the rights of ownership 
over the bags-in question and on the com- 
pletion of the second transaction they di- 
vested themselves of those rights for a 
monetary consideration and vested them 
in ‘depot-holders. The second transaction 
involved both the elements mentioned in 
the definition of the expression "sale” 
namely the transfer of property and the 
payment of price. There can thus be- 
little doubt that the: sale of gunny bags 
containing wheat atta to depot-holders 
under “instructions of government is a 
sale under the East Punjab General Sales 
Tax Act, 1948.” 


14. ‘The question whether, when bags 


of rice’ were sold, the gunny bags con- 


cerned attract sales tax under the Gene- 
ral Sales Tax Act, 1125, came up ‘for con- 
sideration before a Division Bench of this 
court in Srinivasa Pai v. Sales Tax Ap- 
pellate Tribunal, Trivandrum ((1961) 12 
STC 80) : (AIR 1961 Ker 236). In that 
case the assessees were not charged sepa- 
rately for gunny bags when the bags of 
rice were sold. There was nothing how- 
ever to indicate that the bags were given 
free, and that their value did not form 
part of the price paid by the purchasers, 

The court said that the assessees sell rice 
in ‘gunny. bags and charge a price which. 
must be considered as a composite figure 
containing the price of rice and of the 
bags in which the rice is sold. Neither 
the rice nor the bags were supplied free, 

and it must follow that the ‘assessees are 
dealers not merely in rice but in the bags 
as well. After referring to a number of 
decisions on the point, the court pointed 
out that the cases all evened on the 
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facts and circumstances obtaining in those 
cases. The court then absehven Gt p:.237 
of AIR): 


“The contention T is that the 
rice and the bags form -an integrated 
commodity and the exemption under Sèc- 
tion 5 (vi) of the Act should hence apply 
not merely tọ the rice but to the bags as 
well. 
only in respect of the sale of ‘foodgrains 
and we are not prepared to say that when 
foodgrains are packed in gunny bags, the 
gunny bags lose their: 
mercial identity and form a part of the 
foodgrains themselves. As stated in Vara- 
suki and Co, v, Province of Madras ((1951) 
2 STC 1) : (AIR 1951 Mad 254), “any ex- 
emption of any article’ must be strictly 
construed and confined to the exemption 
itself and not extended.” 


- 15. Another case cited is .that of an- 
other Division Bench of this court in 
West Coast. Weaving Establishment..v. 
State of Kerala ((1964).15 STC 898) (Ker). 
The head-note of the decision reads: 


“Materials in which, bundles of cloth. 


are packed in the usual course of trade 
are not “containers”, Generally goods 
purchased are .wrapped ‘or packed before 
they are delivered to the customers, and 
. traders charge nothing extra for such 
wrapping or packing. Unless there be 
a “sale” of the packing. materials, tax 
will not be attracted, ; 


Where the assessee was assessed to 
sales tax on the value of packing mate- 
rials used for sending handloom cloth 
(an. exempted commodity) to parties out- 
side the State, but the assessee declared 
that it had not charged its consignees for 
the packing of goods consigned to them, 
and that its assertion that the packing 
materials had. no resale value was not 
challenged by the department, which 
only. stated that the price of the cloth 
must in the circumstances be deemed to 
include the price of its “containers” as 
well: Held, that the inference of the 
Sales Tax authorities that the price of 
cloth sold included the cost of its pack- 
ing was not based on any evidence, nor 
was it warranted by the circumstances 
of the case,’ 

16, In a case which came before the 
Madhya Pradesh High Court, Patel Vol- 
kart Pvt. Ltd. v. -Commr. of Sales Tax, 
M.. P. ((1972) 29. STC 515) : (1972 Tax LR 
1909), the assessees were dealers carrying 
on the business of purchase and sale of 
cotton. bales. Under the agreement cf 
sale of cotton bales by the. assessees to 
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physical or, com- . 
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various: mills it.was obligatory on. theas- 
sessee’s part to deliver the cotton: to..the 
purchaser: fully pressed- in the form: of 
bales along with-the -packing materials. 
It was decided in that case on tHe -facts 
therein that there was an implied con- 
tract of sale of packing materials along 
with the sale of cotton bales. It might 
be pointed out however that where. the 
court had found, on the facts and in the 
circumstances of the case, that the sale 
of packing materials was not : casual and 
that the assessees> were dealers in be Rech 
ing materials as well- i 


17. Before we deal with some other 
decisions of this court itself, we think it 
would: be useful. to refer to the decisions 
of the Supreme -Court’on the-point. The 
first of such decisions is the- one’ reported 
in ((1966) 17 STC. 624 (SC)) Hyderabad 
Deccan Cigarette Factory v, State of A. P. 
Sales -or purchases of tobacco and all-its 
products were exempted from: sales tax 
as per.a notification issued by the Andhra 
Pradesh State Government, However, in 
respect of the assessee concerned in that 
case, the department ‘sought to--‘assess 
him on the turnover in: ‘respect ‘of pack- 
ing materials consisting of cardboard and 
deal wood. © The -assessee had ‘contended 
that there was no sale of the packing 
materials as it sold. only cigarettes’ at 
Rs, 8.50 per thousand without charging 
extra for. packing materials and that the 
price was the same“ to whatever. ‘place 
they were sent, It was not in controversy 
that there was. no express contract ‘of sale 
of the packing materials: The’ questions 
that the assessee: raised’: before ‘the Su- 
preme Court, relevant for the purpose of 
this case were: 


(1) Neither the -Sales Tax: “Autftiorities 
nor the High Court had given a definite 
finding on the crucial and important ques- 
tion, namely, whether in fact ‘the asses- 
see, as. it had contended all through, Sold 
the cigarettes at the same rate,” whether 
it sold them- iù cardboard or wooden cases 
and whether in or ‘outside the State .:of 
Andhra Pradesh; if that fact was-held in 
favour of the assessee, the argument pro- 
ceeded, it would be decisive of the. ques- 
tion whether the packing materials were 
the subject-matter of the agreements of 
sale between the assessee and its custo- 
mers. (2) The question whether the pack- 
ing materials- were the subject. of -the 
agreements of sale between the assessee 
and its customers - was a pure question 
of fact-depending upon the nature `of 
the goods sold’and ‘the nature of ‘the 
packing materials and the . purpose for 
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which the said materials were used In 
‘the: present ‘case, it was said, the packing 
materials, namely cardboard and deal- 
wood boxes, were the minimum materials 
‘necessary to give ‘or send the cigarettes 
to the ctistomers‘and that it would not 
have'been possibly the intention of the 
seller to sell or the buyer to buy ‘the 


said materials which had no intrinsic 
worth apart’ from the cigarettes they 
contained.” : -C 

In considering these questions the 


Supreme Court had’ ‘made the following 
A eheervauons at- pages 628 & 
629: 


" “In the instant base, it is not disputed 
that there were no express `` contracts of 
sale of the packing materials between 
the assessee”” and its cuistomers, On the 
facts, could such - contracts be infe-red? 
The ` authority concerned ‘should ask and 
answer’ the question whether the parties 
in the instant case, having regard to the 
«circumstances. of the case, intended to 
sell or buy “the. packing materials, or whe- 
«ther the subject-matter of the contracts 
of sale was only the cigarettes and ‘that 
the packing materials did ‘not form part 
of ‘the bargain at all, but were used by 
the seller as a convenient ‘and cheap 
‘vehicle of transport: He may also have 
‘to consider” the question ‘whether, “when 
a trader in~ cigarettes sold cigarettes 
‘priced at a‘ particular figure for a specifi- 
„ed number and-handed .them ‘over to a 
customer in a’cheap cardboard container 
of insignificant value, -He intended to sell 
the cardboard contained’ and the customer 
intended to buy ‘the same? It is not pos-: 
‘sible ‘to state as a “proposition of law that 
whenever ` particular- goods ‘were sold in 
‘a container ‘the parties did not intend to 
sell and buy thé ‘container ‘also. ` Many 
casési'may Be visualised where the con- 
` tainer is ‘comparatively ‘of high value and 
soriétimes * ‘even higher than. that con- 
tained in it.“Scent or whisky may be sold 
in costly coritdiners, Even cigarettes may 
be sold in ‘silver or gold ‘caskets, It may 
‘be that“in such cases the agreement to 
pay’ an extra- price for the container may 
be more readily implied. In-the- prasent 
case, if we may say so with respec:, all 
the authorities, including ‘the high court 
dealt with the question’as a question of 
law ‘without ‘considering the relevant fac- 
tors which would sustain or negative any 
such- agreement.” 


At pages’ 630 and 631: Har 


“The Tribunal rejected the conteation 
on the ground that the value of the 
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packing materials must have been taken 


‘into consideration in fixing the’ price of 


the cigarettes. But that reasoning does 
not answer the contention that however 
the price was fixed, the cigarettes were 
sold, whether packed in cardboards or 
wooden boxes, in or outside the State of 
Andhra Pradesh, at the same rate, The 
High Court also held that though there 
was no express contract to sell the pack- 
ing materials and the packets separately, 
such a contract was implicit in the con- 
tract for the sale of. the goods, This im- 
plied agreement was based on the fact 
that the packed cigarettes were sold at a 
price and on the surmise that in fixing the 
price the assessee might have taken into 
consideration the cost of all the materials 
used in the packing. The high court also 
ignored the aforesaid contention of the as- 
sessee. It also did not consider the re- 
levant material to come to the conclusion 
that the assessee agreed to sell the pack- 
ing materials to the customers,- ; 


-A perusal of the orders of the.various 
authorities and the High Céurt shows 
that a simple question of fact has been 
sidetracked by copious citations. Whether 
there .was an agreement to sell the pack- 
ing materials is a pure question of fact 
and that question cannot be decided on 
fictions or surmises. That is what has 
happened in this.case, The commercial 
Tax Officer invoked a.-fiction; the. Assist- 
ant Commissioner of Commercial. Taxes - 
relied, upon the doctrine. of “finished 
product”; the Appellate Tribunal relied 
upon surmises; and the High Court, on 
the principle of implied agreement, But, 
none has tackled the real question, The 
burden lies upon the Commercial Tax 
Officer -to prove that a turnover is liable 
to tax. No doubt he can ask the assessee 
to produce the relevant material; and if 
he does not produce the same, he may 
draw adverse inference against him. But, 
he must decide the crucial question 
whether the packing materials were sub- 
ject of the agreement of sale, express or 
implied, To ascertain the said fact he 
can rely upon oral statements, accounts 
and other documents, personal enquiry 
and other relevant circumstances such 
as the. nature -and the purpose of the 
packing materials used.” ; 

At page 631 :— ; 

“The decisions relevant to sales turn 
upon the facts of each case: see Mohan 
Lal Jogani Rice and Atta Mills v. State 
of Assam, (1953) 4 STC 129: (AIR 1953 
Assam 42); Indian Leaf Tobacco Develop- 
ment Co. Ltd. v. State of Madras, (1954) 
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3 STC 354 (Mad): Henumantha Rao v. 


State. of Andhra, (1956) 7 STC 486 
(Andhra); Varasuki and Co, v, Province 
of Madras, (1951) 2 STC 1: (AIR 1951 


Mad 254); and Chidambara Nadar Sons & 
Co. v> State of Madras, (1960) 11 STC 
321 (Mad): The learned Judges, though 
‘they differed on the facts, accepted the 
‘ principle that to attract ‘sales tax’. the 
packing material or the container, as the 


case may be, should have been the sub- . 


ject matter of an agreement to sell. In 
this case the High Court has not arrived 
at that finding on the consideration - of 
the relevan: material, - ; 


We ‘have, therefore, no option. but _ to 
'remand the case to the High Court to 
consider the question whether having 
‘regard ‘to the facts of the case and ‘the 
observations made by us, there was an. 
agreement, express or implied, between 
the assessee and its ‘customers to sell the 
packing’ materials or whether the pack- 
ing materials, which, weré comparatively 
of insignificant value, were.used only. as 
a convenient: vehicle to ‘put the pur- 
chasers in- possession ‘of the cigarettes 
- sold.” 


18. M. A. Razack & z4 v; State “ot. 


‘Madras ((1967) 19 STC, 135 (SC)) is 
another Supt eme Court decision on ‘the 
point, In that “case the’ assessees: were 
dealers carrying on business in chewing 
tobacco, The business was 
` raw tobacco from’ dealers‘‘in the State of 
Madras, converting it into chewing to- 
bacco and selling 
‘assessment for a particular year, ‘they 
had contended ‘before ‘the Sales Tax 
Authorities and .also ‘before the Tribunal 


that the packing’ material used for: pre- 


paring packets of chewing ‘tobacco was 
exempt from sales tax. The authorities 
had rejected this contention. “It had been 
cotitended before’ the authorities that 
packing material becomes unfit for any 
-use after “chewing tobacco” is taken 
out ‘and that it has no resale value. The 
Sales Tax Authorities’ had rejected the 
contention observing that packing ma- 
terial had sale value if it was sold and 
eveh if it had no value after the 
packet of chewing tobacco was purchased 
the packing material was still liable to 
be taxed, The High Court had rejected 
the contentions of the asséssee on the 
ground that the requirements of 
R. 5 (1). (g) (ii) of the Madras General 
Sales Tax (Turnover and Assessment) 
` Rules, 1939 were not satisfied since the as- 
sessee did not specify the charges for the 
“chewing tobacco” and charges for pack- 
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` ete; 
‘purchasing -prices of, packing materials 


it, In respect of the - 
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ing material separately. Justice Shah 
speaking for the Supreme Court cbservéd- 
that it was never suggested that there 
any. contract — express or implied 
ef sale of packing material between the 
assessees and. their . customer. The value 
of the packing :material as compared to 
the value of the contents. of. the packet 
was insignificant. In the circumstances an 
agreement to sell packing material.‘inde- 
pendently of chewing tobacco cannot 
under the general law be implied. | - 

19.. Now we would consider four deci- 
sions of this-court: 


Tushar Trading Co. v. State of Kerala 
(1971-28 STC 214): (1971 Tax LR 1637) 
(Ker); Srinivasa Pai v. State of Kerala, 
(1975-36 STC.482) (Ker); Dy. Commr. of 
Agricultural Income-tax and Sales Tax 
v, Balakrishna Pillai (1975-36 STC -487): 
(1975 Tax LR 2060} (Ker). and: Mooken 
Devassy Ouseph & .Sons v; State of 
Kerala, (1975-36 STC 501) (Ker), 


20. In the first of these cases, (1971). 28 
STC 214: (1971 Tax LR 1637) (Ker), the 
assessee, a dealer.in coconuts; pepper. ` 
copra . ete, was “assessed to sales tax: 
under the Central Sales: Tax Act, 1956 
at 10 per cent on the turnover represent- 
ing the value of empty gunnies, mat, coir 
used for transporting copra, as 
according to the Tribunal, in the invoice 
drawn in favour of the purchasers the 
had been 
separately shown and the declaration in 
form C were not furnished in supportot 
the said sales. The assessee argued that 
the turnover relating ;to the, packing 
materials could be. taxed-only. at the rate © 
at which copra was taxed, viz., n2- per 
cent on the ground that the sale of: pack- 
ing materials was. only incidental.to the 
sale of copra. The court held that sales 
will be attracted in respect of packing 
materials or containers only if they bave’ 
been the subject matter of agreement--to 
sell expressly or by . necessary implica- 
tion, It was said there that the mere fact 
that in making out the invoice, the ex- 
penses incurred:in the use of gunny bags 
for . transport of copra were separately 
shown by itself did not mean there was 
any contract of sale, expréss or implied 
in respect of gunny bags and other pack- 
ing materials and.the buyer intended to 
buy the same except as a vehicle for the 
transport of the copra purchased. If the 
value of the packing materials. was’ so 
insignificant to the yalue of the contents, 
it was not possible to imply any separate 
contract of sale regarding the packing 
materials, pe es 
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‘21. In (1975) 36 STC 482 (Ker), the 
facts that particular packing materials 
are independent commercial commocities 
having substantial’ resale value and that 
they do not lose their physical or com- 
mercial identity when used as packing 
materials are emphasised in determining 
whether there has actually been a sake of 
those materials, This aspect is also again 
high-lighted in 36 STC 487: (1975 Tax 
LR 2060 (Ker)). In (1975) 36 STC 501 
(Ker) the circumstances that the value of 
the gunny bags was only about 1/80th of 
the value of the articles 
them (wheat and rice) was relied on as a 
circumstance -negativing' an implied 
agreement for sale of the gunny bags: 
More than this, the decision is not t> be 
understood as laying down as a proposi- 
tion of law that the question of an impli- 
ed sale must depend on the relatively 
low proportion of the value of the zon- 
tainer to that of the goods sold. 

22. On a conspectus of the authorities, 
we think the law has been succirctly 
stated by Subba Rao, J., speaking for 
himself, Shah and Sikri, JJ. in (196) 17 
STC 624 (SC). We have extracted the 
relevant passage earlier and need not 
repeat the same, The decisions that have 
followed, 
applied the principles in practice, buz in 
some of them, one or other of the ccnsi- 
derations that should cumulatively enter 


the reckoning have been  overstressed, . 


and exalted to a higher level than the 
parent decision would warrant. 


23. Thus we do not think that the mak- 
ing out of a separate bill for the con- 
tainer or its separate itemizing in the 
bill made out, for the goods, or the phy- 
sical or commercial identity of the con- 
tainer, or its value in proportion to the 


goods, would, by themselves be decisive. 


of the question. They are only aids to 
understand the nature of the bargain. 
Mr, Shenoi, learned counsel appearing 
for the assessee strongly contended zhat 
a specific separate fixation of the price 
of the container in the bill. issued for the 
sale of the goods was conclusive evidence 
of the sale of the container; and tha: in 
the case of what may be called compo- 
site sales of the container and the goods 
together, the substantial, as opposec to 
the insignificant, value of the container, 
and its individual and commercial icen- 
tity, would determine the issue. We do 
not think these considerations should 
have any further weight or effect than 
as aids to construe and assess the bargain 
between the parties. A bill may very 


contained in. 


as. we understand . them, have ` 
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often be a unilateral document; and 
where ‘it is bilateral, it may well be that 
the parties did not direct their mind to 
this aspect and were not ad idem on it. 
Let us illustrate what we mean. If we 
indent fifty bags of rice from the local 
market, which are supplied in fifty gunny 
bags, the test would be, what did the pur- 
chaser intend to buy'and the seller in- 
tend to sell? If, according to trade usage 
and commercial practice, ' rice is sold in 
bags, that is a circumstance which may 
point to a particular conclusion. Would 
that be affected by the circumstance that 
the rice is despatched by rail from 
Andhra State instead of being supplied 
from the local market, and the value of 
the gunny bags is materially impaired 
during transport? We think not. Nor 
do we think that the circumstance that 
the container and the rice were separate- 
ly priced would be decisive. 

24. As Mr, Justice Viswanatha Iyer, if 
we may say so with respect, pertinently 
pointed out in (1975) 36 STC 501 (Ker), 
the conclusion . whether there is sale is a 
matter for inference from the various 
circumstances of the case. An agreement 
of sale cannot be implied from one cir- 
cumstance alone, irrespective of its rela- 
tionship or impact on the other circum- 
stances connected with the transaction. 
The fact that the packing materials, 
namely, the gunny bags retain their phy- 
sical or commercial identity after the con- 
tents are removed may not be decisivé of 
the question. We might add that how an 
ordinary customer would view: the trans- 
action concerned, whether he would con- 
sider the transaction as a composite one, 
purchasing the packing materials besides 
its contents, would be of considerable 
significance in the matter. Where the 
containers are of substantial value, it 
might be possible to. infer more readily 
an implied agreement to pay an extra 
price for the containers than when they 
are insignificant in value. 

25. We are afraid that in the cases 


that have come before us the Tribunal 


has not considered this question in all 
its facets which we have indicated above. 
Moreover, the Tribunal proceeds on an 
alleged admission made by the Revenue 
that the-value of the containers is sub- 
stantial — an admission now disowned 
by the government pleader, and which, 


-we are inclined to think was rather in- 


conceivable in the circumstances, 

26. One of the learned counsel for the 
assessees Sri Karunakaran Nambiyar, 
raised an argument that in regard to 
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packing materials of no worth when they 
are used for despatch of the contained 
goods to any place outside tha 
these materials cannot be said to have 
been despaiched, for attraction of the 
purchase tax, This is a matter which is 
not before us as it had not been raised 
before the Tribunal, On the facts and 
circumstances of the case if this is. a 
question which could’ be raised before 
the Tribunal, it is for the assessee to take 
it before that forum. We are not called 
upon to consider that question in these 
revision cases, 

‘27. Therefore, we set aside the orders 
of the Sales Tax: Appellate Tribunal in 
all these cases and. remit back the cases 
to the Tribunal for decision in accordance 
with law and in the light of what we 
have stated above, 

Order accordingly. 
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V. P. GOPALAN NAMBIYAR, C. J., 
V. BALAKRISHNA ERADI AND 
GEORGE VADAKKEL, JJ.) 

Devaki (Died).' Appellant v, 
Respondent, 

A. S. A. No. 11 of 1976, D/- 21- 12-1978.* 

Transfer of Property Act (4 of 1882), 
Ss, 106, 116 — “Contract to contrary” 
— Tenancy at will — Lease of building 
for business for 3 months — Lessee to 
surrender possession after expiry of 
period on demand by lessor — Lessee 
to pay certain amount of rent if he 
continued in possession — ‘Lessor is 
entitled to recover possession during 
such continuance without quit notice 
under Section 106. S. A. No. 332 of 1975 
(Ker) Reversed. AIR 1953 Sau 119 
Dissented, 
f The tenancy created under the deed 
is a tenancy for a period certain. There- 
after if the tenant continues in posses- 
sion, he holds the property as a tenant 
at will. In so far as parties are free to 
create a tenancy at will simpliciter by 


| Alavi, 


mutual consent. and a stipulation to the. 


effect that the lessee shall surrender 
possession of the property leased- on 
demand made in that behalf by the 
lessor, is nothing but a stipulation that 
the lease is determinable at the will of 


*(Against 
S. A. No. 332 of 1975.) 
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State,. 


-deed, Ext, Al, 


Judgment of this Court in| 


AIR. 


the lessor, and ‘a ‘contract to the con- 
trary’ as envisaged by Section 106 of 
the Act. The deed in the instant case is 
a composite document creating a lease 
for a specified term of three ‘months 
during which period neither party can 
except by a bilateral act terminate the 
lease, followed by a tenancy at will 
simpliciter not amounting to a renewed 
tenancy by holding over under Sec- 
tion 116 of the Act, and therefore, nei- 
ther of the two sections, Sectiors 106 
and 116 of the Act, is a bar to a suit for 


. recovery of possession of the property 


leased nor is any notice under Sec- 
tion 106 of the Act required to deter- 
mine the tenancy. A tenancy at will 
stands determined ` by any demand for 
surrender of possession of the property 
made by the landlord and such demand 
may be the one contained in the plaint. 
S. A. No. 332 of 1975 (Ker); Reversed. 
AIR 1953 Sau 119 Dissented. Contrary 
observation in 1966 KLT 765 held obiter. 


(Para 6) 
Anno: AIR Comm. T, P. Aci (4th 
Edn.) ‘S, 106 N. 2, S. 116 N. 11. : 
Cases! Referred: Chronological Paras 
AIR 1973 Ker 51: 1972 Ker LT 914 
(FB) 10, 11 
AIR 1972 SC 819 . 4 
AIR 1970 Ker 40: 1968 Ker LT 865 
9. 10 


1966. Ker LT 765 9 
AIR 1964 Ker 218: 1963 Ker LT 1009 5 
1963 Ker LJ 556 ` 10 


AIR 1953 Mad 884 10, 11 

AIR 1953 Sau 119 

AIR 1928 Mad 687 ` 7, 10, 11 

AIR 1924 All 726 f 7 

1910 Mad WN 794 7, 10, 11 
K. S5, Parameswaran Nair, for Appel- 


lant; T. R. G. Warrier and K. Rama- 
kumar, for Respondent, 

GEORGE VADAKKEL J.:— The mate- 
rial question that survives for corsidera- 
tion in this appeal is as to whether tha 
appellant-plaintiff is entitled to recover 
possession of the leasehold, a tuilding 
let out for doing business, without pro- 
per quit-notice under Section 106 af the 
Transfer of Property. Act, 1882 (herein- 
after referred to as the Act). The lease 
was for a term of three months from 
1-1-1967, It is also provided in the lease 
that after the expiry of 
the term of three months on demand by 
the appellant-lessor, the respondent- 
lessee shall at his expense surrender 
possession of the leasehold without any 
objection and without raising any con- 
test. The parties also agreed that if the 
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lessee continues in possession after. the. 
term, he shall pay to lessor the stipulat- 
ed rent of Rs, 15/- per month, during 
such period. We will quote these rale- 
vant clauses:— 

“J will vacate the premises at my 
expense after settling accounts without 
any dispute or raising objection urder 
law, after three months from 1-1-1367. 
on demand by you. If I continue in 
possession of the premises after the 
period of expiry, the rent will be paid 
at the above :rate for the period in 
posséssion.” : 

2. The appellant - sent Ext, A2 Iaw- 
yer’s notice dated 12-7-1971 stating zhat 
the tenancy is terminated with effect 
from 30-7-1971. This notice reached the 
respondent on 18-7-1971. He sent Ext. A3 
reply notice, It is common case ihat 
rent till and inclusive of that for June 
1971 has been paid and accepted and 


that rent offered was not accepted by 


the appellant thereafter. The suit was 
filed on 23-8-1971, 


3. There is no evidence in this zase 
to support the contention raised on be- 
half of the respondent in the cours2 of 
the argument before us that the: appel- 
lant had made an earlier demand for 
surrender of possession of the leasehold 
at some time after the expiry of the 
term of three months. The evidenc2 of 
P.W. 1, an attestor to Ext. Al and the 
husband of the appellants unzle’s 
daughter, which was relied on by the 
learned counsel for the respondent is: 
‘After 3 months the respondent did not 
surrender possession, I have demanded 
surrender of possession.’ It is not clear 
as to which demand he refers to: 
Ext. A2 demand or any other derrand 
for surrender of possession. Even assum- 


‘ing that the reference is to a demand 


other than Ext. A2 demand, we are 
unable to treat the demand, made by 
P.W. 1 as one competently made‘in the 
absence of proof of his authority to do 
so on behalf of the plaintiff-appellant. 
The respondent as D.W. 1 denies of any 
such demand for surrender after three 
months and prior to Ext, A2 notice. 
According to him the demand for sur- 
render of the leasehold was for the 
first time made only by Ext. A2, lawyer’s 
notice, We will therefore: proceed to 
decide this appeal accepting the zase 
advanced on behalf of the appellant 
that demand for surrender was made 
only as per Ext. A2 notice. 

4. During the continuance of the 
lease, the lessor is.not entitled to recover 
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possession of the property leased. 
He can recover possession cf it only on 
the determination of the lease. A lease 
for a term is determined by efflux of 
time. A lessee remaining in possession of 
the property after the lease nas determin- 
ed is a tenant at will or a tenant at suf- 
ferance depending upon whether his con- 
tinuance in possession is or is not with 
the assent of the landlord. A tenancy 
at sufferance is therefore. obviously, 
not consensual in characte> and arises 
only by implication of law. This term 
is used. to distinguish the quondam 
tenant who came into possession right- 
fully but remains in possession wrong- 
fully from a trespasser whose entry 
into possession as also continuance of 
possession are wrongful, A tenancy 
at will is a new tenancy created by a 
bilateral act of offer and acceptance — 
lessee’s offer of taking a new lease 
evidenced by the lessee remaining in 
possession of the property efter his term 
was over and acceptance of that offer ` 
by the lessor evidenced by ’a definite 
consent to the continuance of possession 
by the landlord expressed by acceptarice 
of rent or otherwise’; Bhawanji v: 
Himatlal (AIR 1972 SC 819). Under the 
English law a tenancy at will is deter- 
minable at the will either of the land- 
lord or of the tenant, and so the expres- 
sion tenant at will, 


“A tenancy at will is a tenancy under 
which the tenant is-in possession, and 
which is determinable at the will of 
either landlord or tenant; and although 
upon its creation it'is expressed to be 
at the will of the landlord only or at 
the will of the tenant only, yet the law 
implies that it shall be at the will of 
the other party also; for every tenancy 
at will must in law be at the will of 
both parties (a), Like other tenancies, a 
tenancy at will arises by contract bind- 
ing both lessor and lessee (b), and the 
contract may be express (c) or implied.’ 
(Hill and Fedman’s Law of Landlord and 
Tenant, 15th Edn, — p. 35). 

“A lessee who, with the consent of the 
lessor, remains in possession after his 
lease has expired, by. effluxion of time 
and othewise than in reliance of some 
statutory provision protecting him from 


eviction, is tenant at will until some 
other interest is created, until, for in- 
stance, the tenancy is turned intoa 


yearly tenancy by payment of rent. 
(Ibid). 
“A tenancy at will is where lands or 


tenements are let by one man to ar- 


AIR. 
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other, to hold at the will of the lessor; would govern their jural relationship of 
in this case the’ lessee is called tenant lessor and lessee, There is nothing 
at will, because he has no certain ‘or objectionable in their entering into 


sure estate; for the lessor may put him 
out at any time he pleases. Either party 
may at any time determine a strict ten- 
ancy at will, although expressed to be 
held at the will of the lessor only, and 
the landlord may determine it by a de- 
mand of possession or otherwise without 


a previous formal notice.” (Woodfall on. 


Landlord and Tenant — Twenty-sixth 
Edition. Para 739, pp. 306-307). 


5. Section 116 of the Act is the law 
‘in India governing tenancy by holding 
over. Theréunder, ‘in the absence of an 
agreement tc the ‘contrary’ the lease 
stands ‘renewed from year to year, or 
from month to month, according to the 
purpose for which the property is leased, 
as specified in Section 106’ of the Act; 
that is to say, in the case of an agri- 
cultural or a manufacturing lease, it shall 
stand renewed as one from year to year 
terminable by six months’ notice expir- 
ing with the end of a year of the ten- 
ancy, and in any other case, as one 
from month to month terminable with 
fifteen days’ notice expiring with the 
end of a month of the tenancy, Turning 
to Section 106 of the Act, it will `be 
seen that a tenancy of deemed or impli- 
ed duration, yearly or monthly as the 
case may be, depending upon the pur- 
pose for which -the property is leased, 


agricultural ‘and manufacturing or any 
other, determinable by six months’ 
notice expiring with a year. of the 


tenancy or fifteen days’ notice expiring 
with a month of the tenancy ‘respective- 
ly, arises thereunder,: however, subject 
to any contrast or local usage to the 
contrary. Marx, both the statutory rene- 
wal under Seztion 116 of the Act, and 
the statutory deeming of duration.under 
Section 106 are subject to any agree- 
ment or contract to the contrary between 
the parties, A contract as regards the 
term df ‘the tenancy, necessarily, in view. 
of Section 11:(a) of the Act, does away 
with the need for statutory notice ta 
terminate such tenancy. So also, 
lessor and the lessee, by mutual’ con- 
sent create a tenancy at will terminable 
at the will of either the landlord or the 
tenant, the contract in that behalf be- 
tween them, ‘which obviously is incon- 
sistent with. = tenancy of deemed dura- 
tion arising under Section 106 of the 
Act and a renewed tenancy arising 
under Section 116 of the Act, would be 
binding on them and the terms thereof 


_ tenancy has, , 


if the, 
-after settling all accounts 


such a contract beforehand, prior to 
the expiry of a current lease for a term 
or even at the time of the creation of a 
lease for a term, stipulating the nature 
of tenancy that is to arise in the event 
of the lessee continuing in possession of 
the property after the expiry of the 
term. As to when to form a contract and 
what, its terms ought to be, are matters 
falling within the autonomous realm of 


-freedom of contract, and are to be test- 


ed only by rules governing contracts. 
That this is so was recognized by this 
Court in Subramonia Iyet v, Madhavi 
Amma (1963 Ker. LT 1009): (AIR 1964 
Ker 218) where Mathew J. (of this Court 
as he then was) speaking for the Bench 
said (at p. 220 of AIR) :— 

“S. 116 of the Transfer of Property 
Act would imply that it is only if a 
tenant remains in possession after the 
expiry of the tenancy that the tenant 
can be said to hold over, In such a case 
if the landlord accepts the rent or other- 
wise assents to the tenant continuing in 
possession a case of tenancy by holding 
over will arise. But according to Ext, Al, 
the tenancy could be determined after 
the expiry of the period of 3 years only 
by a demand by the landlord. So long 
as there is no case that that demand 
was made the tenant must be deemed 
to be in possession under the terms of 
the tenancy created by Ext, Al, As that 
not been determined the 
tenant was not really holding over but 
was in possession by virtue of the ten- 
ancy at will created by that document.” 
(para 9 at p. 1012-1013), : 
The relevant clause in the lease deed 
that was construed in that case is ex- 
tracted earlier in the judgment, and be- 
ing similar to the stipulations in Ext, Al 
lease deed with which. we are concerned 
in this case, we will for easy reference 
read it here : _ ‘ 

“Ext. Al specified a term of three 
years and then it went on to say: 

. “When demanded after three years. 
on the lease 
and receiving the price of the shop 
building, the land along with the build- 


ing and other improvements thereon, 
will be handed over after executing the 
release deed (“Ozhimuri’) at my 
expense,” 


We would usefully read the following 
passages also from that décision:— 
(at p. 219 of AIR) 


af 


quired.” (Mulla’s Transfer 


7 


1979 ` 


“It is clear that neither the landlord 
nor the tenant could have terminated 
the tenancy within the 3 years specified 
in Ext, Al. -To that extent there car: be 
no dispute that ‘the tenancy created 
under Ext. Al was a tenancy for a 
period certain, Thereafter, if the temant 
continued in possession, we think that he 
was holding the property as a tenant at 
will, The clause in Ext, Al that the 
tenant was to surrender possession of 
the property on demand by the land.ord 
would indicate that the tenant if he 


_ continued in possession after the period 


fixed in Ext, Al would be a tenant at 
will who could be evicted at any time 
at the will of the landlord. Therefore, 
it is not correct to say that the tenancv 
created by Ext, Al is a tenancy for a 
period certain. As we understand it, the 
tenancy was one for a period ceriain 
and thereazter a tenancy at will. ” (Para 6 
ati p. 1011); 


We are in respectful agreement with 
the exposition of law as aforesaid in 
Subramonia Iyer v. Madhavi Amma 
(1963 Ker LT 1009): (AIR 1964 Ker 


l 218) and we affirm the same. 


6. “Notice under this section (Sec- 
tion 106 of the Act) is not necessary, 
and a mere demand will suffice if the 
lease is on condition that the land derzis- 
ed should be. surrendered whenever re- 
of Property 
Act, Setalvad’s (Sixth) Edition, p. 663).. 
The.. proposition of law stated above 
is beyond challenge, in so far as parties 
are free to create a tenancy at will sim- 
pliciter by mutual consent., and a stipu- 
lation to the effect that the lessee shall 
surrender possession of, the property 
leased on demand made in that behalf 
by the lessor,’ is nothing but a stipnla- 
tion’ that the lease is determinable 
at the will of the lessor, and a ‘contract 
to the contrary’ as envisaged by’ Sec- 
tion 106 of the Act, Ext. Al in this case 
is a composite document creating a lease 
for a speciñed term of three mor-ths 
during which period neither party can 
except by a bilateral act terminate the 
lease, followed by a tenancy at will 
simpliciter not ‘amounting to a renewed 
tenancy by holding . over under Sec- 
tion 116 of the. Act, and therefore, 
neither of the two sections, Sections 106 
and 116 of the Act, is a bar to a suit 
for recovery ‘of possession of the pro- 
perty leased nor is any notice under 
Section 106 of the Act required to 
determine the tenancy, A tenancy at will 
stands determined by any demand for 
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surrender of possession of the property 
made by the landlord and such demand 
may be the one contained in the plaint, 
By Ext. A2 lawyer’s notice the lease 
was determined with effect from’ 30-7- 
1971 and the landlord-appellant demand- 
ed surrender of possession of the pro- 
perty as on that date. The landlord- 
appellant therefore was entitled to sue) 
for recovery of possession of the! 
property from and after that date, 

7. The statement of law extracted in 
the beginning of the preceding paragraph 
is supported by the decision of Munro 
and Sankaran Nair JJ. rendered as 
early as in Kelu v. Mamad Kutti 1910 
Mad WN 794, wherein the above said 
learned Judges said: | 

“Seeing that in Exhibit 4 there is an 
express provision to surrender on 
demand we think there is a contract to 
the contrary within the meaning of 
Section 106 of the Transfer of Property 
Act. ” 

In Mukat Singh v, Misra Parma Ram 
(AIR 1924 All 726), the Allahabad High 
Court held likewise:— 

i abewes steve and in view of the evidence, 

which goes to show that the defendants 
had agreed’ to vacate the house when 
the plaintiffs wanted, Section 106: can- 
not be made applicable and the omission 
to give the notice cannot be regarded as 
fatal to the present suit”, 
These passages were quoted with ap- 
proval and followed by the Madras 
High Court in Moosa Kutty v. Thekke 
(AIR 1928 Mad 687) wherein it was 
held that in view of the fact that one, 
of the terms of tenancy was that the 
should -be surrendered when 
required, no notice was necessary in 
order to enable the plaintiff to maintain 
a suit in ejectment, 

8 In Keshavlal v. Bai Ajawali. (AIR 
1953 Sau 119) the view has been taken 
that a provision in the rent note ‘that 
the tenant is to deliver vacant posses- 
sion to the landlord without delay when 
at whatever time the landlord makes a 
demand for vacating the leased portion, 
merely means that the tenancy is not 
for a fixed term, but does not amount to 
contract to the contrary to which the 
provisions of Section 106 of the Trans- 
fer of Property Act are subject’, With 
respect, in view of what is stated here- 
inbefore, we are unable to subscribe to 
such a view. 


9. This Court expressed its ` agree- 
ment with the view expressed in the 
Saurashtra decision aforesaid in the 
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decision of- a learned single, Judge of 
this Court in Abdul Hameed Rawther v. 
Balakrishna 
However, that decision as a whole. =: has 
been reversed on appeal by a Division 
Bench of this Court by its decision in 
Abdul Hameed Rawther y. Balakrishna 
Pillai 1968 Ker LT 865: (AIR 1970 
Ker 40). The provision in the lease deed 
considered in those cases did not contain 
any stipulation for surrender of 
possession on demand by the lessor. 
The relévant provision that came up for 
examination’ is extracted at p. 866 (of 
Ker LT): (at p. 41 of AIR) of the. Divi- 
sion Bench decision. The lease consider- 
ed in those cases was for a term of 
one year ‘and the lease deed contained a 
provision that the lessée shall, on the 
expiry of the. term ‘surrender ` possession. 
The term expired on 28-9-1962, The 
lessee remained -in possession thereafter 
paying rent’ as ré-agreed to in thé lease 
deed till September” 1963, He defaulted 
payment ofrent thereafter. The Divi- 
sion’ Bench: held that it was a case of 
holding ‘over ‘under Section 116 of ‘the 
Act, and with respect, rightly so, It was 
further held that the view taken by the 
learned single Judge that Section 116°did 
not apply ‘to a lease which was for a 
fixed period and that in ‘such’a case the 
question of determination of lease, was 
by notice as required by Section 106. did 
not arise, 
- fact no: question ` arose in the above cases 
as to whether there’is a contract to the 
contrary as envisaged'by Sections ‘106 
‘ and 116 of the Act, and the observation 
of the learned single Judge in Abdul 
Hameed Rawther - v, 
(1966 Ker LT 765) that the principle 
stated in the Saurashtra decision is cor- 
rect-is only an obiter dictum which was 
not necessary for the decision of the 
case. The Division Bench has not advert- 
ed to the Saurashtra decision, We have 
already said that we are not in agree- 
ment with the above view. These deci- 
sions are not of any ` assistance to the 
respondent.: ee 


10. In Philip v. State Bank of Travan- 


core 1972 Ker LT 914: (AIR 1973 Ker 
51) (FB), relied on by the learned’ coun- 
sel for the respondent this court was 
invited to examine the question whether 
the provision for surrender on demand 
made after the term runs out would be 


a term of the ‘tenancy by holding over’: 





varose after the expiry of the term. The 
„contention, was that it would be, ‘and it 
would constitute a sufficient “contract to 


Pillai (1966 Ker LT 765). 


was wrong. As a matter of, 


Balakrishna Pillai _ 
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the contrary.” to: exclude - the statutory 
notice required, under Section 106:of the 
Act, This .Court noticed that in Bapayya 
v. Venkataratnam. (AIR 1953 Mad 884) 
and in Moothorakutty v. :Ayissa Bi (1963 
Ker LJ 556) -and also in Abdul. Hamid 
Rawther v, Balakrishna -Pillai 1968 Ker LT 
865: (AIR-1970 Ker 40) a contrary view. has 
been taken, and two of -the; ,learned 
Judges on the Full Bench. (Nambiyar.., J. 
as he then was and Viswanatha Iver J.} 
expressed their doubt whether the- deci- 
sion in Bapayya .v. Venkataratnam (AIR 
1953 Mad. 884) is not in .direct- conflict 
with-the prior decisions of. that -Court -in, 
Kelu v.-Mamed -Kutti, 1910 Mad» WN 
794, and’. Moosakutty.v. Thekke (AIR 
1928 Mad 687) adverted to by. us z2arlier 
in this judgment. _However, the Full 
Bench did not express any final cpinion 
on that question, and left the matter - 
open. - We..may, incidentally.: point. out 
that there was no provision for..surren- 
der on demand in the lease deeds con- 
sidered in Moothorakutty v. Ayissa Bi, 
(1963 Ker LJ 556)“ and Abdul ` Hameed 
Rawther `v, Balakrishna Pillai, (1968 Ker 
LT 865): (AIR 1970: Ker 40), and that 
the latter decision did not refèr to the 
‘Bapayya case, We are unable’. to _ sub- 
scribe to the view ° contended for «on 
behalf of the respondent that the State 
Bank of Travancore . case lays Gown a 
divergent principle. The- question mooted . 
therein’ is not the one that- is raised- 
herein besides, the Full Bench in- the 
State Bank of Travancore case left open 
the question raised therein. ue 


11. ‘There wasi some discussion at the 
bar centering round the conténtion raised 
on behalf of the. rsespondent that’ the’ 
tenancy at will that followed the tenancy. ` 
for three months was detérmined py the 
demand for surrender stated to have. 
been imade by P,W. 1 at” some time | 
prior’ to the issue of Ext, A2 notice, that 
thereafter a statutorily renewed tanancy 
by holding over arose, and the term for 
surrender of possession on. demand can- 
not be imported, to this tenancy | by hold- 


ing ‘over by. applying ` the rule in 
Bapayya’s case. and ‘sdme cases ‘cited 
before us, which follow that. cas2.. We 


have earlier in this judgment (in para- 
graph 3) found against ` the factual “basis 
of the contention, `` and, therefore, . we 
feel that“ we aré not “called upon to 
examine the rule in Bapayya’s case ` at 
any great length, ‘though, however, we 
may™.say\ that we. also share the doubt . 
expressed by. Narnbiyar J. as he “then 
was and Viswanatha Iyer J. in the ‘State 
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Bank of Travancore case whether hat 
rule is not in conflict with ‘the earlier 


decisions cf the Madras High Court in 
Kelu v. Mamad Kutti 1910 Mad WN 794 
and Moosa ‘Kutty v. Thekke (AIR 1928 
Mad 687). We make it clear that we 
have not pronounced thereon. 
12.. In view of what is said herzin- 
_ before the appellant is entitled to 
succeed, We allow this appeal and set- 
ting aside the judgment 
this Court in S, A. No, 332 of 1975 
restore those of-the trial court as affirm- 
ed by the learned Subordinate Judge on 
appeal. The parties shall suffer their 
costs in this appeal-.and second appeal. 
Appeal allowed. 
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State of Kerala, Appellant v. Akhila 
fae Vala Samudaya Samithi, Respon- 
en 


Writ Appeal No, 
5-12-1978. 

Kerala Lands Reforms Act (1 of 1964), 
S. 75(3) — Whether applies.to an ar-ifi- 
cial person like a company — ‘Person’ 
_ and ‘residence’ — Meanings of — (Inter- 

pretation of Statutes — Definition clause 

— Meaning of words used in statute) — 

(Words and. Phrases- —- ‘Person’ and 

‘residence’ —- Meanings of). 

A company falling within the purview 
.of the Companies Act, 1956 is 

entitled to apply to the Government for 

acquisition of land for the ‘purpose of 
shifting a kudikidappu that is on its 
land on the ground that it requires its 
land for ccnstructing a building for its 
residence under Section °75(3) of <he 
Kerala Land Reforms Act, 1963. 
Grete gs - (Paras 1 and 9) 
Section 75 enables a ‘person’, who, as 
owner or a- tenant, holds land less 
than an acre'in extent and, on which 
there is a kudikidappu, to- apply to che 

Government for the acquisition of lend 

to which that kudikidappu may be 

shifted, if he. requires the land occupied 

by such kudikidappu for constructing a 

building for his own ‘residence’, (Para 2) 

The word ‘person’ in Section 75 does 

not mean the same in all places where 
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and it would not be 
that word wher- 
ever it occurs therein attributing -to it 
all the meanings given to it by the 
definition clause, . Section 2(43). of the 
Act, which, after all, is only an inclu- 
sive, definition comprehending juridical 
persons like companies and even non- 
juridical entities like families and 
associations or bodies of individuals, The 
ordinary rule of ` interpretation that a 
word is used in the same sense in 
all places in the same provision ina 
statute cannot be applied here, and it is 
to be. taken. that the opening words: 
‘unless the context otherwise requires’, 
in Section 2 of the Act have their full 
sway and control over the word ‘person’ 
used in several places in Section 75 of 
the Act. (Para 3) 


The word residence in Section 75(3) 
cannot be understood in any other than 
its primary and ordinary sense as apply- 
ing only to men that is, natural persons 
and not artificial persons like a company. 
1929 AC 1 (HL) Rel. dh. 1906 AC 455 
(HL) and (1941) 64 CLR 241, Ref. to. 

(Paras 5, 7, 9) 
Cases Referred : Chronological Paras 
(1975) O. P. No, 2448 . of 1974, D/- 8-1- 

1975 (Ker) 10 
1949 NZLR 177 Egmont National Te 
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(1941) 64 CLR 241 Koitaki Para Rubber 

Estates Ltd. v, Federal Commr. of 

Taxation : 
1929 AC 1: 140 LT 50 (HL) Egyptian 
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Todd. 5, 8 
1921 SC 30 (Scot) Wemyss v. Wemyss 
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(1901) 2 Ir Rep 510, R, v. Tyrone 
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K. K. Usha, for Respondent, . 
GEORGE VADAKKEL J. — It is com- 

mon case that the respondent, a com- 


it is used therein, 
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pany formed and registered under the Tra- 
vancore Companies Act, 1114, is a com- 
pany coming within the purview of the 
Companies Act, 1956. The question for 
consideration is whether it is entitled to 
apply to the Government for acquisition 
of land for the purpose of shifting a ku- 
dikidappu that is on its land on the 
ground that it requires its land for con- 
structing a building for its residence 
under 5. 75(3) of the Kerala Land Re- 
forms Act, 1963, (hereinafter mentioned 
as the Act). An application dated 18-8- 
1970 filed in that behalf by it was as per 
Ext, Pl communication rejected by the 
Government stating that only a natural 
person can invoke S. 75(3) of the Act. 


2. S. 75 of the Act enables a ‘person’ 
who, as owner or as tenant, holds land 
less than an acre in extent and on which 
there is a kudikidappu, to apply to the 
Government for the acquisition of land 
to which that Kudikidappu may be shif- 
ted, if he requires the land occupied by 
such kudikidappu for constructing a 
building for his own residence, It is sub- 

- mitted on behalf of the respondent that 
“a company resides wherever it keeps 
house and does business”, and that there- 
fore, its “requirement of its land on which 
there is a kudikidappu to construct a 
building “to keep house and do its busi- 
ness”, is one for its ‘own residence’ as 
envisaged by S. 75(3) of the Act. This 
argument found favour with the learned 
single Judge. The learned Advocate- 
General impugns the correctness thereof. 


3. The phrase ‘for constructing a 
building for his own residence’ occurs in 
two places in S. 75 of the Act. It is first 
used in S, 75(2)(a) which enables a per- 
son in possession of land on which there 
is a kudikidappu to have that kudikidap- 
pu shifted to a new site belonging to him 
(subject to the conditions stated in sub- 
sec, (2)) ‘if he bona fide requires the land 
for constructing a building for his own 
residence or for the residence of any 
member of his family including major 
sons and daughters’. It is again used in 
sub-sec, (3) whereunder a person holding 
land less then an acre in extent may ap- 
ply to the Government for acquisition of 
land to shift a kudikidappu that is on his 
land ‘if he requires the land occupied by 
such kudikidappu for constructing a 
building for his own residence’ — here 
the words ‘bona fide’ are absent (presum- 
ably because good faith may be assumed 
in such cases) as also the words: ‘or for 
the residence of any member of his fa- 
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mily including major sons and daughters’ 
wherefore, the requirement should be his 
own personal requirement and not ‘of 
any member of his family’. Obviously, 
the ‘person’ mentioned in sub-sec, (2)(a) 
in relation to the words: ‘or for the re- 
sidence of any member of his family’ 
therein can only be a natural person and 
not a juridical person like a compaay or a 
corporation which has neither family nor 
son nor daughter. Therefore, the word 
‘person in S, 75 does not mean the same 
in all places where it is used therein, and 
it would not be proper to understand that 
word wherever it occurs therein attribu- 
ting to it all the meanings given to it by 
the definition clause, S. 2(43) of tne Act, 
which, after all, is only an inclusive defi~ 
nition comprehending juridical persons 
like companies and even non-jurid-cal en~ 
tities like families and associations or bo~ 
dies of individuals, The ordinary rule 
of interpretation that a word is used in 
the same sense in all places in the same 
provision in a statute cannot be applied 
here, and it is to be taken that the open- 
ing words: ‘unless the context otherwise 
requires’, in Section 2 of the Act have 
their full sway and-control over the word 
‘person’ used in several places in 8. 75 of 
the Act. 


4. Can any person other than a natu- 
ral person have residence in a building, 
is the point mooted, ‘Can a company re- 
side in a building? is the question 
that falls for examination. 

5. Stroud’s Judicial Dictionary (Fourth 
Edition — Vol. 4) gives the following 
meanings to the words: ‘Reside’ and ‘re- 
sidence’. 

“(1) ‘Residence’, ‘signifies a mans abode 
or continuance in a place,’ 

(2) ‘What is the meaning of the word 
‘resides’? J take it that that worc, where 
there is nothing to show that it is used 
in a more extensive sense, denotes the 
place where an individual eats drinks 
and sleeps, or where his family or his 
servants eat, drink and sleep” (per Bay~ 
ley J., R, v. North Curry, (1781 4B & 
c 952 (959). “A man’s residence is where 
he habitually sleeps” (per Blacksurn J., 
Oldham, 1 O.M. & H. 158, citing R v. 
Norwood, (1867) 2 QB 457 but see Walcot 
v. Botfeld, (1854) 2 Eq. Rep. 756, infra). 
See further Wemyss v, Wemyss Trustees, 
1921 S.C. 30 (Scot). 

(3) ‘Residence’ has a variety of mean- 
ings according to the statute (cr docu- 
ment) in which it is used” (per Erle C.J., 
Naef v, Mutter, (1862) 31 LJCP 359). It 
isan “ambiguous word” and may receive 
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a different meaning according to the po- 
sition in which .it is found (per Cotton 
LJ, Re Bowie), , ex p. ‘Breull, (1880) 16 
Ch D 484). 

(4) “The words ‘residence’ and ‘place of 
abode’ are flexible, and miist be constr- 
ed according to the object and ‘intent -of 
the particular legislation where they may 
be found: Primarily, they mean the 
dwelling and HOME where a man is sus- 
posed usually to live and sleep; they may 
also include a man’s business. abode, the 
place where he is to be found daily” (per 
Gibaon J., R..v..Fermanagh Justices, (18¢7 
2 Ir, Rep. 559 _(563),. approved by Homes 
LJ, R. v. Tyrone Justices, (1901) 2 Ir Rep 
510, 511). See also Egmont. National Pa-k 
Board v. Blake, (1949) NZLR 177, Sze 
Resident Magistrate.” 

Understood in their primary and. orCci- 
nary sense, these two words cannot 3e 
used in relation to any person other than 
a natural person, for (as stated by Lord 
Buckmaster in Egyptian Delta Land and 
Investment Co. v. Todd, 1929 AC 1 at 
p. 35 (HL), residence is essentially a con- 
dition applicable to men, and the tests 
for its: determination, such as living, and 
sleeping, can have no proper counterpert 
in an abstract entity such as an incorpora- 
ted company which can neither live nor 
sleep. 

6. Are we to understand the word ‘re- 
sidence’ in 'S. 75(3) in any sense othar 
than its primary and ordinary sense, has 
now, to be considered. We think, not. 
The argument advanced before us, and 
that accepted by the learned Single 
Judge, is that ‘a company resides wher- 
ever it keeps house and does business, 
and that, therefore, a company may rz- 
quire its land for constructing a building 
for its own residence, that is to say, ‘to 
keep house and do business’: and that 
if the other conditions mentioned in S. 75 
(3) of the Act are satisfied, a company is 
entitled to invoke that provision, and to 
Fave an alternate land acquired by Go- 
vernment and given possession to it (the 
company) in the manner and in accori- 
ance with the provisions governing tie 
same, sub-secs. (3A) to (3E) (both inclu- 
sive) in the main provision, S. 75 of the 
Act; . 

7. The idiom ‘keep house’ means ‘to 
maintain or manage an establishment’, and 
therefore, the usage ‘keep house’ and ‘do 
business’ only mean ‘to maintain or mæ- 
nage an. establishment and do business’. 
If we accept the argument advanced on be- 
half of the respondent, the result would 
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be that an artificial person like a company 
can seek acquisition of land under S. 75 
(3) of the. Act, for shifting to that land a 


kudikidappu that is on its land 
with the object of constructing 
a building thereon, for the pur- 


pose of maintaining .or managing an 
establishment, and to do business therein; 
but a natural person cannot, for he can 
invoke S, 75(3) of the Act for constructing 
a building on his land only with the ob- 
ject of residence (in its primary sense) 
therein. We do not think that the legisla- 
tive intent is to confer on the artificial 
person a right which the natural person 
has not, under that provision. The alter- 


‘native is to construe S, 75(3) as enabling 


a natural person to invoke that provision 
for constructing a building on his land 
for either of the two objects — to reside}, 
therein or to do business therein — but 
if that was the intention of the legisla- 
ture, the words ‘for his own residence’ 
in that provision are superfluous and 
otiose. Legislature cannot be attributed 
with the intention of using idle words in 
a statute, and the attempt should be to 
give full effect to all the words in a sta- 
tutory provision. So viewed, the infer- 
ence is irresistible that the word ‘resi- 
dence’ in S, 75(3) of the Act is to be 
understood in its primary sense and as ‘a 
condition applicable only to men.’ 

8. The decisions relied on before the 
learned Single Judge have been cited be- 
fore us also on behalf of the respondent. 
Faced with the question whether a foreign 
company having its chief seat of manage- 
ment and main business in England is lia- 
ble to be assessed to income-tax on the 
basis that it is a person resident in Eng- 
land, the English courts evolved a rule 
that a. company resides, for the purpose 
of the income-tax statutes, where its real 
business is carried on and that it can have, 
for that purpose, more than one residence. 
The decisions, De Beers Consolidated 
Mines Ltd. v. Howe, 1906 AC 455 (HL) 
and Koitaki Para Rubber Estates Ltd. v. 
Federal Commr. of Taxation, (1941) 64 
CLR 241, are instances of the applica- 
tion of this rule, The same rule was ap- 
plied to a converse set of facts, namely, 
to, an English company which had the 
whole of its business abroad in Egypt, in 
the third decision, Egyptian Delta Land 
and Investment Co, Ltd. v. Todd, 1929 
AC 1 (HL), referred to us. That the 
courts were constrained to give an ex- 
tended and artificial meaning to the word 
‘residence’ by analogy from natural per- 
sons is clear from the following passage 
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in the judgment of Viscount Summer in 
the last mentioned case, (at p. 12):— 
“At first, perhaps the . Courts might 
have said that, as a corporation could not 
‘reside’ anywhere in any true sense, they 
must leave it to the Legislature to enact 
residence in an artificial sense, but they 
felt bound to make the Acts work as they 
found them and arrived at a compromise, 
under which certain propositions, I think, 
are now well settled. The word ‘resi- 
dent’, it is laid down, has to be applied 
to artificial persons by analogy from na- 
tural persons. With these, residence de- 
‘pends on personal facts. Place of birth, 
nationality and allegiance are not the 
‘tests, nor is domicil, except in a sense 
that makes it barely distinguishable from 
residence. Voluntary choice and habitual 


and repeated action are mainly material,- 


such as making a home, keeping an esta- 
blishment, pursuing a settled object in or 
at a particular place. A man can change 
his residence at will, except that a certain 
duration of time or fixity of decision is 
requisite, and, but for the peculiar cases 
of a convict in gaol or a lunatic lawfully 
detained in a madhouse, I do not think 
that residence is ever determined for a 
natural person simply by the law. Ac- 
cordingly, under the decisions, as well as 
in principle, ‘resident’ is a term exceed- 
ingly unsuited to describe a statutory 
‘person’, which can never be non-resident, 
because, by the law of its being, it is a 
-ixture. The analogy that is really pos- 
sible between a natural person and a 
company is that of carrying on business 
at a place, great or small, and in my 
opinion, for the purpose of income tax, 
both on the words of the Act and on the 
cases, the residence of a foreign company 
is preponderantly, if not exclusively, de- 
termined by this kind of fact.” 


9. In the view expressed by us herein- 
before, we are unable to understand the 
word ‘residence’ in S, 75(3) of the Act, 
in any artificial sense -by analogy froin 
natural persons. We hold that word in 
that provision is to be understood in its 
true and primary sense, and so under- 
stood the same can have no application 
to an artificial person. 

10. We set aside the judgment under 
appeal, and allowing this appeal, dismiss 
the writ petition, O.P. No. 2448 of 1974 
(Ker) but in the circumstances of the 
ease, without any order as to costs here 
or in the said original petition. 

Appeal allowed. 
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Kamalakshi Vasantha Kumari, 
tioner v. Sankaran Sadasivan, 
drum, Respondent. 

Cri. Revn, Petn. 
17-11-1978. 

(A) Criminal P.C. (2. of 1974), Ss. 127 
(3)(b), 125 — Divorced wife receiving 
whole sum payable under personal law — 
Subsequent application for maintenance 
— Barred by S. 127(3)(b) — Wife agree~ 
ing not to claim maintenance — Not a 
pre-condition for applicability of bar un- 
der S. 127(3)(b). 1976 Ker LT 87 Over- 
ruled. N 

In order that S. 127(8)(b), Cr.P.C, may 
operate as a bar to the maintainability of 
an application for maintenance under 
S. 125, it is not necessary that a divorced 
wife who has received the whol2 of the 
sum payable to her on divorce under the 
customary or personal law must have also 
agreed not to claim maintenance or any 
other amount in future. This is further 
clear from the language of sub-cl. (c) of 
§$.127(3), where reference is made to vo- 
luntary surrender of the right to main- 
tenance by the woman. (Paras 3, 4) 

An order under $.488, Cr.P.C. granting 
maintenance was passed in favour of ə 
wife and her children, Both the wife and 
the husband were Ezhavas, The husband 
filed an application under 8.8 of the Tra- 
vancore Ezhava Act for dissolution of 
marriage and ultimately decree for disso- 
lution was passed. The wife was also 
paid the maximum permissible compen- 
sation under the personal law. The ear- 
lier order for maintenance under 5.488 of 
the old Cr.P.C. was also got cancelled. On 
commencement of the New Crim:nal P.C. 
(2 of 1974) the divorced wife filed applica- 
tion for maintenance under 5.125 of the 
new Cr.P.C. f 

Held, the divorced wife had received the 
whole of the sum payable as campensa- 
tion under the personal law on divorce 
and thus S. 127(3)(b) of the new Cr.P.C. 
operated as a bar to the maintsinability 
of the- application under S. 125. 1976 
Ker LJ 87, Overruled, 1977 Cri LJ 1041, - 
(Bom), Rel, on. (Paras 1, 3, 4) 

Anno: AIR Comm. Cr.P.C. (7th Edn.), 
S. 125 N. 8 S. 127 N. 10, 

(B) Criminal P. C. (2 of 1974), Ss. 127 
(3)(b), 125 — Scope — Not restricted to 
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Peti- 
Trivan- 


No. 93 of 1977, D/- 
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ance — Dismissal also can be ordered un- 
der S, 127(3)(b) — The section operates as 
a proviso to S. 125, . (Para 5) 

Anno: AIR Comm, Cr.P.C. (7th Edr.), 
S. 127 N. 2; S5. 125 N. 2, ° 


(C) Criminal P.C, 2 of 1974), S. 127 
(3)(b) — The expression “a sum which 
under the customary or personal law ap- 
plicable to the parties, was payable on 
divorce” occurring in S. 127(3)(b) is not 
restricted to maintenance in the well un- 
derstood sense of the term, but may cover 
ány sum or amount payable on divorce 


under the customary or personal law of. 


the parties. A “reasonable compensation” 
received by a divorced wife under S. 8 of 
the Travancore Ezhava Act is such an 
amount contemplated ` by’ S. 127(3)(b). 
(Travanċore Ezhava Act (3 of 110))}, 
S. 8). . (Para 6) 
_ Anno: AIR Comm, Cr. P, C. (Tth Edn), 
S. 127 N. 10. 


Cases Referred: ‘Chronologisal Paras 
1977 Cri LJ 1041 (Bom) 
1976 Ker LT 87 1, 2, 3, 4 


Pirappancode V. Sreedharan Nair and 
V. N. Achutha Kurup, for ‘Petitioner, H. 
Sivaramakrishna Iyer, for. Respondent. _ 

GOPALAN NAMBIYAR C. J:— This 
Revision was directed to-be placed before 
the Full Bench to consider the correctness 
of certain observations in the ruling of a 


Division Bench of this Court in Kunhi, 


Moyin v, Pathumma, (1976 Ker L T 8"). 
The Revision has been preferred by the 
divorced wife of the respondent. (The par- 
ties are Ezhavas, governed, at the relevant 
time, by the Travancore Ezhava Act 1108). 
She filed M.C. No. 29 of 1967 before the 
I Class Magistrate’s Court, Neyyattinkara, 
for maintenance under Section 488 of the 
Criminal Procedure Code, for herself and 
her three children on the ground of neg- 
lect by the respondent. Maintenance was 
decreed at the rate of Rs. 160/- per men- 
sem for all the four together. The res- 
pondent thereafter filed the Ezhava Sum- 
mary No. 3 of 1968 on the file of the 
Munsiff’s Court, Trivandrum, for dissolu- 
tion of his marriage with the petitioner 
under Section 8 of the Travancore Ezha- 
va Act. A decree for dissolution was 
passed on 31-3-1970.. That Section requi- 
res that the petitioner shall, in all cases, 
offer in the petition, reasonable compen- 
sation to the respondent -except where 
such respondent has changed his or her 
religion. Section 9 further provides that 
the reasonableness of the compensaticn 
is to be determined by the court after en 
enquiry into the petition, and that it shell 
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in no case exceed Rs. .2000/-..where the 
petitioner is the husband, and Rs. 500/- 


. where. the petitioner is,the wife... In this 


case, the maximum compensation of Rs; 
2000/- was ordered against. the respon- 
dent. This amount, was also paid; The 
respondent then filed an application un- 
der Section 488 of the Criminal Proce- 
dure Code for cancellation of the main- 
tenance awarded in fayour of the peti- 
tioner. This application was also allow- 
ed some time in 1970. In the new Crimi- 
nal Procedure Code of 1973, a divorced 
wife was also included within the ambit 
of Section 125(1) of the Code. Sedtion 
125.takes the place of Section 488 of the 
earlier Code. Clause (b) of the explara- 
tion to sub-séction (1) of the said Section 
enacts that a ‘wife’ includes a woman who 
has been divorced by, or has obtained a 
divorce from, her husband and has not 
been re-married. The . explanation ,. was 
squarely . attracted. to ‘the’ petitioner, and 
taking advantage of -thè same, she: filed 
M.C. No, 36 of 1974. for maintenance, ~ ber 
fore. the Sub-Divisional. Magistrate, Ney- 
yattinkara. That application was dis- 
missed by the Magistrate on the ground 
that Section 127(3) of the Code operated 
as a bar to the maintainability of the ap: 
plication., The Magistrate took the view 
that as the petitioner had received the 
whole of the sum papable under the per- 
sonal law on’ divorce, the application was 
not maintainable. We extract Section 127: 

"427 (1) On proof of a change ïn the 
circumstances of any person, receiving 
under Section 125 a monthly allowance, 
or ordered under the same section to pay 
a monthly allowance to his wife, child, 
father or mother, as the case may be, the 
Magistrate may ‘make such alteration in 
the allowance as he thinks fit: _ : 
. Provided that if he increases the -al- 
lowance; the monthly rate of five hund- 
red rupees in the whole soal not be ex- 
ceeded. 

(2) Where it appears A the Magistrate 
that, in. consequence of any, decision of . 


a competent Civil Court, any order made 


under Section 125 should. be cancelled or 
varied, he. shall cancel the order or, as 
the case may be, vary the same accord- 
ingly. 

(3) Where any order has been made 


-under Section 125 in favour of a: woman 


who has been divorced by, or has, ob- 
tained a divorce from, her husband, the 
Magistrate shall, if he is satisfied that — 

(a) the woman has, after the date of 
euch divorce, remarried, cancel such order 
as from the date of her remarriage; 
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(b) the woman has been divorced by her 
husband and that she has received, whe- 
ther before or after the date of the said 
order, the whole of the sum which, under 
any customary or personal law applicable 
to the parties, was payable on such di- 
vorce, cancel such order,— 


(i) in the case where such sum was 
paid before such order, from the date on 
which such arder was made, 

(ii) in any other case, from the date of 
expiry of the period, if any, for which 
maintenance has been actually paid by 
the husband to the woman; 


(c) the woman has obtained a divorce 
from her husband and that she had vo~ 
luntarily surrendered her rights to main- 
tenance after her divorce, cancel ‘the or- 
der from the date thereof, 


(4) At the time of making any decree 

for the recovery of any maintenance or 
dowry by any person, to whom a month- 
ly allowance has been ordered to be paid 
under section 125, the Civil Court shall 
take into account the sum which has been 
paid to, or recovered by such person as 
monthly allowance in pursuance of the 
said order.” 
After the dismissal of M.C. No. 36 of 
1974, the petitioner filed M.C. No. 73 of 
1976, inspired by certain observations 
made by the Division Bench ruling of this 
Court in Kunhi Moyin v, Pathumma 
(1976 Ker LT 87), These observations 
were that the payment contemplated by 
Section 127(3)(b) was alimony or compen- 
sation, the wife agreeing not to claim 
maintenance, or any other amount. The 
application was particularly on the 
ground that in any event there was no 
agreement by the wife not to claim the 
amount as required by the observations 
of the Division Bench in Kunhi Moyin v. 
Pathumma (1976 Ker LT 87). That agpli- 
cation was dismissed by the Magistrate 
and this revision petition is preferred 
against that order. 

2. The Magistrate was of the view that 
as at the time of the dissolution of her 
marriage with the respondent the peti- 
tioner had been granted, and had receiv- 
ed, the amount payable to her under the 
personal law, the application for main- 
tenance by her in the circumstances was 
not maintainable. It was also barrec by 
“reason of the prior order in M.C. No. 36 
,> of1974, and the decision in 1976 KerLT 

87 cannot give the petitioner any fresh 

right. - - : ' 
.` 8. Cqunsel for the revision petitioner 
` contendeď' that the above view of the 
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Magistrate was wrong and could not be 
sustained in the light of the Division 
Bench ruling ın (1976 Ker LT 87). The 
contention was put in two ways; that 
strictly and technically, Section 127(3) 
would allow the Magistrate only to can- 
cel an order for maintenance and not to 
dismiss the application for maintenance 
filed by the petitioner; and next, that 
even a cancellation strictly under Section 
127(3), or’the dismissal of the petition, 
as in this case, would not be justified in 
view of the observations made' by the 
Division Bench in Kunhi Moyin v. Pa- 
thumma (1976 Ker LT 87). The observa- 
tions are as follows: After quoting Sec- 
tion 127(3) the Division Bench cbserved: 


“This. section provides that the Magis- 
trate shall cancel the order for mainten- 
ance if any sum under any custcmary or 
personal law applicable to the parties is 
paid on divorce. This section may be 
pressed into service by some.ingenious 
husbands to defeat the provisions con- 
tained in section 125. We woulc like to 
make it clear that section 127(3)(b) refers 
not to maintenance during the period of 
iddat or payment of dower. Unfortu- 
nately, place of dower is now occupied by 
dowry, payable ‘by the girls’ parents, 
which till 1-6-1961 was paid in public and 
thereafter in private; thanks to the Dowry 
Prohibition Act, 1961. It is therefore not 
a sum of money which under the personal 
law is payable on divorce as expressed 
in Section 127(3)(b). On the other hand, 
what is impliedly covered by this clause 
is such sums of money as alimony or 
compensation made payable on dissolution 
of the marriage under customary or per- 
sonal law codified or uncodified, or such 
amount agreed upon at the time of mar- 
riage to be paid at the time of divorce, 
the wife agreeing not to claim maintenance 


or any other amount. We thought it ne- 
eessary to clarify this position lest there 
be any doubt regarding the scope of S.127 
(3)(b), for, at the first blush, it might ap- 
pear that, it takes away by one hand 
what is given under 8.125 by the other 
hand. This is not so.” 
(emphasis supplied) (p, 96). 








The observations of the Division Bench 
were really unnecessary for the purpose 
of that case and were meant, as the Di- 
vision Bench itself had stated, only to 
clarify the position and resolve any doubt 
that might arise in regard to the applica- 
bility of the Section. Again, after giv- 
ing the matter our careful consideration, 
we find no warrant to interpose in the 
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Section 127(3)(b) words to the effect that 
the wife must have agreed not to claim 
maintenance or any other .amount; and 
we think the Division Bench was wrong, 
in making this a necessary pre-condition. 
to the applicability of the sub-section 
(3)(b) of Section 127. We are fortified in 
taking. that view „when, we look to the 
language of, sub-clatise (©) of sub-section 
(3) of the Section, where reference is 
made to the voluntary sutrender. of the. 
right to maintenance, by the woman. In 
contrast, thé language used in clause (b) 
of sub-section (3) appears significant and 
in the face of the language so used, we 
see no warrant for interposing the words 
that we have emphasised, which the Di- 
vision Bench sought to interpose into the 
Section, 


4, Our attention was drawn to the de- 
cision of a Division Bench of the Bombay 
High Court in Rukhsana Parvin v. Sk. 
Mohd, Husseina (1977 Cri LJ 1041). The 
Bombay High Court there held that while 
there are no words restricting the right 
to’ entertain :an application for mairten- 
ance'in Section 127 itself, the rule of 
harmonious construction required that 
Section 127(3)(b) must be read and un- 
derstood as a proviso to Section 125. So 
understood, Section 127(3)(b) would res- 
trict the power of the Magistrate to en- 
tertain:an application for maintenance at 
the instance of the divorced wife who is 
affected by the disability under Section 
127(8)(b). The Bombay High Court was 
accordingly of the view that. where a 
Mohammedan husband had paid his di- 
vorced wife the mahr and mainterance 
during the period of iddat, an application 
by the divorced wife under Section 127 
(3)(b) was not maintainable. The view 
thus taken by the Bombay High Court 
appears to us quite reasonable and pro- 
per, and commends itself to us. We rẹ- 
cord our agreement with the said view. 
In the view thus taken, the observation 
of the Divisioa Bench in Kunhi Moyin v. 
Pathumma (1976 Ker LT 87) in the para- 
graph which we have quoted and which 
we have emphasised, cannot be sustain- 
ed, and must be held to. be wrong. 


5. The view that we have taken of 
Section 127(3)(b) should provide an ans- 
wer to the argument raised on behelf of 
the revision petitioner that the Magistrate 
had really no jurisdiction to dismiss the 
application for maintenance, but should 
have dealt with the application, and pro- 
ceeded separately under Section 127(3) 
to cancel the maintenance by appropriate 
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proceeding or order. The effect of the 
view indicated by the Bombay High Court 
and accepted by us is that Section 127(3) 
(b) is telescoped into Section 125 and is 
to be read and understood as a proviso to 
the latter Section. The dismissal of the 
application by the court below was there- 
fore correct, and calls for no interference. 
Even if Section 127(3)(b) were to be con- 
strued as an independent Section, it might 
require the entertainment cf an applica- 
tion under Section 125 followed by a can- 
cellation immediately thereafter under 
Sec. 127(3)(b). We are not disposed to 
interfere in revision, if, instead of going 
through this multiplicity of proceedings, 
the Court dis nissed the application. 


. “ft - X% 

6. Counsel for the revision-petitioner 
argued that the amount decreed in Ezhava 
Summary No, 3 of 1968 was not really an 
amount for future maintenance of the re- 
vision-petitioner, but was only compensa- 
tion as provided under Section 8 of the 
Travancore Ezhava Act. For that reason 
counsel for the revision-petitioner argued 
that Section 127(3)(b) of the Code would 
not be attracted. We are unable to ac- 
cept this argument. Section 8 of the Tra- 
vancore Ezhava Act refers only to an ap- 
plication to offer “reasonable compensa- 
tion” and no more, It does not either 
expressly or impliedly designate the 
amount of compensation as maintenance. 
Turning now to Section 127(3)(b), that 
Section only speaks of “a sum, which un- 
der the customary or personal law appli- 
cable to the parties, was payable on di- 
vorce.” This appears to us to be a clumsy 
and circuitous way.of referring to the 
well known expression ‘maintenance’ 
which could certainly have been done if 
such was the legislative intent, in plainer 
‘and simpler, and more direct language. 
We are therefore of the opinion that sum 
referred to by Section 127(3)(b) need not 
be restricted to maintenance in the well- 
understood sense of the term, but may 
cover any sum or. amount payable on di- 
vorce under the customary or personal 
law of the parties, Such was the amount 
in the instant case, and Section 127(3)(b) 
is attracted. The contention contra by 
counsel for the revision-petitioner cannot 
be accepted. 


7. We dismiss this revision petition. 
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M. Madhavan Pillai,“ Appellant v. 
K. A. Balan and others, Respondents. 
Writ Appeal No. 151 ‘of 1978, 

7-12-1978. 

(A) Kerala’ University Act’ (17 of 1974) 
Ss. 60, 34 — University First Statutes 
(1972), Chap. L, ‘Statute 10(1)(c) — Disci- 
plinary proceedings against lecturer of 
private college — Management itself 
accuser — Management’s action in ap” 
pointing an advocate as énquiry officer 
is not 
justice cannot override plain statutory 
provisions. AIR 1961 Key 282, Overruled. 
{Constitution of India, Art. 226), ` 


While a statutory provision can be 
read in appropriate cases so as to square 
with the principles of natural justice, 
it is not to be overridden by such prin- 
ciples. The principle of. natural justice 


D/- 


that no man shall be a judge in his own: 


cause cannot prevail against an express 
Statutory provision, or a consensual 
term. (Case law discussed) 1959 Ker LT 
_ 1147, Foll; AIR 1961 Ker 282, Overruled. 
(Paras 4, 5) 

On the clear language of the statutory 
provision there is no room to read the 
principle’ of natural justice that no man 
shall be a judge in his own cause. into 
Statute 10(1){c) of Chapter L of the 
First Statutes 1972. Statute 10(1)(c) pro- 
vides only two modes of conducting the 
enquiry, one directly by the Manage- 
ment, and the other, by a person autho- 
rised by the Management. No other 
mode of conducting the enquiry is. pro- 
vided, The importation of a disqualifica- 
tion based on the rule of natural justice 
„would result in a total effacement of | the 
Statute, and the creation of a. vacium 
in the manner of conducting the enquiry. 
' The above rule of natural justice should 
. not be let in to override the plain and 
clear statutory provision. (Paras 3, 7) 


The statutory provision in the instant 
case is ad idem, and the importation of 
“the rule of natural justice would lead to 
its evisceration. The 
principle of natural justice results in, 
not, an. attenuation of the statutory 
provision, but in its total effacement or 
extinction. That is not permissible. 

_ (Paras 3. E) 
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application of the 
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Thus there is nothing wrong on prin~ 
ciple in vesting of the disciplinary 
powers and powers of enquiry in the 
management vis-a-vis - the privats tea- 
chers under its employment. (Para 8) 

Anno: AIR’ Comm, Const. of India 
(2nd Edn.), Art. 226, N. 59. 


(B) Constitution of India Art, 226 — 
Writ against educational authority —_ 
Private college though affiliated to uni- 
versity is not -a statutory body — 
Aggrieved teacher. would not be entitled 
to relief under Art. 226, 

There is a ‚well marked distinction 
between a body which is created by. the . 
statute.and a’ body . which after having 
come . into existence is governed. in, 
accordance with the provisions of - the 
statute, In other words the institution 
concerned: must owe its very. existence 
to a statute which would: be the foun- 
tain head of its powers. The question ..in 
such cases to be asked is, if there is nd 
statute would : the institution have any 
legal existence.’ If the answer is in ‘the’ 
negative, then undoubtedly it-is a statu- 
tory body, but if the institution .has a 
separate existence’ of its. own without 
any reference to the statute concerned 
but is. merely governed by the statutory 
provisions it cannot be said to a a 
statutory body. (Case law discussed). 

(Para 9) 

The: college” concerned in the instant 
case is a purely private college,. affiliated 
no doubt to the University but that 
would: not make it a statutory body, nor 
give the teacher a statutory status. In 
the absence of these, it has been well 
recognised that the aggrieved teacher 


‘would not be entitled to relief : under 


Article 226. (Para 9) 
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Advocate General, for Respondents. 


GOPALAN NAMBIYAR C, J:— A 
Physics Lecturer of the S. N. M. Ccilege, 
Meliankara — a private college mazaged 
by a Corporate Educational Agency, the 
H. M. O. P, Sabha, Vadakekara, Parar — 
has preferred this appeal against the 
judgment of the learned Judge dismiss- 
ing his writ petition. The Principal of the 
College made an appointment of the 
Head of the Department -of Physics. The 
appellant was one of those who strongly 
resented the appointment and regerded 
it as ‘an act of favouritism. The form and 
manner of the ‘appellant’s protest led ‘to 
disciplinary -proceedings being iniliated 
against him and to his suspension send- 
ing enquiry, A junior of the Manzger’s 
Standing Counsel was, in the first inst- 
ance, appointed Enquiry ‘Officer. The 
appellant’: protested, and filed D. P. 
No. 3747 of 1975 in this Court. The 
Management agreed for appointment of 
a fresh Enquiry Officer, The-2nd Res- 
pondent, an Advocate of this Court was 
chosen as the fresh Enquiry Officer The 
appéllant repeated his protest alleging 
that the said 2nd Respondent was inti- 
mately: associated with the Standing 


, Counsel for the 


‘tiated’ under 


-order by him, 
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Management. He raised 
the fundamental and basie objection 
that the Management was really the 
accuser against him, and cannot be a 
Judge in its own cause, against the 
fundamental principle of natural justice 
forbidding such a course of action. The 
Management could not, it was added, do 
indirectly through the medium of an 
Enquiry Officer, what it cannot do direct- 
ly, itself. The learned Judge held that 
having regard to Section 60 of the 
Kerala University Act, 1974, the Manage- 
ment’s action in appointing the Enquiry 
Officer was legal and valid and not open 
to challenge, ond dismissed the writ peti- 
tion. 


2. We may extract Section 60 of the 
University Act, 1974, ~ 


"60. Conditions of service of teachers 
of private colleges. — (1) Notwithstand- 
ing anything contained in any law or in 
any contract or other document, the 
conditions of service. of teachers of pri- 
vate colleges, whether appointed before 
or after the commencement of this Act, 
including conditions relating to pay, 
pension, provident fund, gratuity, insur- 
ance and age of retirement, shall be 
such, as may be prescribed by the 
Statutes. 

(2) No teacher of a private college 
shall be.kept under suspension by the 
educational. agency except when disci- 
plinary proceedings are initiated against 
him. . : 

(3) When a teacher of a private college 
is suspended for, .a period exceeding 
fifteen days, the matter,. together with 
the reasons for the suspension, shall be 
reported to the Vice-Chancellor. 

(4) Any disciplinary proceedings ini- 
sub-section (2) shall be 
completed within a period of three 
months or within such further period as 
may be allowed by the Vice-Chancellor 
after hearing the parties concerned. 

(5) Any person aggrieved by an order 
of the Vice-Chancellor under sub-sec- 
tion (4) may, within a period of thirty 
days from the date of receipt of the 
appeal to the Appellate 
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Tribunal, 

(6). No disciplinary action shall be 
taken against a teacher without giving 
him a-reasonable opportunity of showing 
cause against the action proposed to be 
taken against him. - 

(7) Any teacher aggrieved by an order 
passed after the commencement of this 
Act in any disciplinary proceeding taken 
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against him may, within sixty days from 
the date on which a copy of such order 
is served on him or within sixty. days 
after the Appellate ‘Tribunal has been 
constituted under this Act, whichever 
period expires later, appeal to the Appel- 
late Tribunal and the Appellate Tribunal 
may, after giving the parties an opport- 
unity of being heard, and after such 
further ‘inquiry as may be necessary, 
pass such order thereon as it may deem 
fit, including an order of reinstatement of 
the teacher concerned : 


Provided that the Appellate Tribunál 
may admit an appeal presented after the 
expiration of the said period if it is 
satisfied that the appellant had sufficient 
cause for not presenting the appeal 
within the said period.: 


(8) Any order passed by the Appiltate 
Triburial under ‘sub-section (7) may be 
executed through the Subordinate Judge’s 
Court having jurisdiction over the area 
in which the private college:is situate 
as if it were a decree passed by that 
Court. 


(9). Any person, who objets to an 
order passed by the, Appellate Tribunal 
under sub-section (7) may, within sixty 
days from the date on which a copy: of 
such order is served on him, prefer a 
petition accompanied by court-fee stamps 
of the value of ten rupees to the High 
Court on the ground that the Appellate 
Tribunal has either decided erroneously, 
or failed to decide, any question of law. 


(10) The provisions of Section 5 of the 
Limitation Act, 1963, shall be applicable 
to any proceedings under sub-section (9). 


(11) The High Court shall, after giving 
the parties an opportunity of being 
heard, pass such order on the petition, 
as. it deems fit. 

(12) Where -the High Court. passes any 
order under sub-section (11), the Appel- 
late Tribunal shall amend the order 
passed by it in conformity with the 
order of the High Court.” 
The Section provides that 
tions of service of teachers of private 
colleges shall be such as may. be pre- 
scribed by ‘the Statutes. Section 2 
clause (14) defines the expression “pre- 
scribe” to include prescribed by Statutes 
(in view of the definition, the reference 
to prescription by Statutes in S. 60(1) 
seems redundant). Section 34 of the Act 
authorises the framing of statutes. It 
was agreed that the First Statutes which 
had application to the instant case, is 
the First Statutes of 1972, framed ‘under 
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the , condi- . 


AIR: 


the prior Act (vide Section 82(3) of the 
Act). Chapter L deals with disciplinary 
action against teachers of ‘private Col- 
leges. Statute 1(c) defines - disciplinary’ 
authority as follows: ; 

t ‘Disciplinary authority’ in“relaticn to 
the imposition . of a penalty on the 
teacher of a private college means the 
management.’ 
Statutes 8 and 9 provide for imposition 
of minor penalties by the disciplinary 
authority. Statute 10 provides for im- 
position of major penalties. Under 
Statute '10(1) (b), the decision whether a 
formal enquiry may be conducted, is to 
be by the management. We shall extract 
Statute 10(1)(c). 

“10. Procedure for imposing major 
penalties: — ; : 

(1) (a) & b) x x x x X xX 

(c) The formal enquiry may be con- 
ducted by‘ 

{i} the management of the private 
college, or ` 

(ii) any authority. or person authorised 
by the management of private college: 

Provided that the person so authorised 


‘shall be an advocate of ten years’ štand- 


ing or a Professor not below the rank of 
the teacher concerned,” 

Statute 10(5) provides for enquiry; ‘and 
10(7) for finding by the enquiry authority 
in regard to the charges.: Under Statute 
10(9) the disciplinary authority, if it is 
not the enquiry:authority is to consider 
the record of enquiry and record its 
findings. In the light of these provisions 
there is no substance in the contention 
that the Management can only initiate 
the enquiry, but cannot process or proce- 
ed with the same. 


3. The argument of counsel for “the 
appellant. was that in a case where the 
management itself is the accuser or 
prosecutor, it cannot conduct the enquiry 
either directly or indirectly and that the 
rule of natural justice enjoining a p2rson 
not to be a judge in. his own cause, 
should be~ applied. to disqualify the 
Management in such a case, from con- 
ducting or directing the enquiry. It was 
argued: that Statute 10(1){c) should ‘be 
read down so as to conform to this ...... 
fundamental principle of natural justice 
and that the said principle should be 
read into the Statute. Counsel cited the 
well-known passages from the judg- 
ment in Frome United Breweries Co. 
Ltd. v. Bath Justices (1926 AC 586). 
At p 590 Viscount Cave L. C, stated: 
““My Lords, if there is one principle 
which forms an integral part of the 
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English law, it is that ‘every member of 
a body engaged in a judicial proceeding 
must be able to act judicially; ' ‘ani it has 
been held over and: over again that, if a 
member of such a‘bédy is subject to a 
bias (whéther financial or ot-er) in 
favour of or against either: party to’ the 
dispute or is in such ‘a position - that’ a 
bias must be assumed, he ough: not to 
take part in the decision or ever to sit 
upon'the Tribunal. This rule - hes: been 
asserted, ‘not only in the case of Courts 
of justice’ and other judicial tribunals; 
but in the: case of authorities’ which, 
though:iin no sense to ‘be called Courts, 
have to-act as: judges: -of the rights of 
others; > | g ae ig Bh e vey 
‘x t% x° x x X x 
From the ‘above rule it necessarily fol- 
lows that a-member of such a body as I 
have described cannot be both a party 
and a judge in the same dispu:e, cand 
that-if he has made himself a. party, he 
cannot sit or act as a judge, and if he 
does so. the decision of the whcle body 
will be vitiated.” i 
Lord „Atkinson, inter “alia, cuoted a 
passage . from the judgment of Cotton 
C. J. in Leeson , v. General Council of 
Medical Education (1890) 43 Ch D 366 
(379) which was to this effect: 


“Of. course the. rule is, very plain, 
that no man- can’ be” plaintiff, Oz prose- 
cutor, ‘in any action, and at -the same 
time ‘sit in judgment to decide in that 
particular case — éither in his own case, 
or in any case, where he brings’ forward 
the accusation or complaint in which the 
order is made.” 

We refrain from further’ “quotations from 
that classic judgment. ‘Counsel referred 
us to the .Donoughmore Committee 
Report pages 76-77 and 103 and to the 
decisions of the Supreme Court in 
Manak Lal y. Dr. Prem Chand (AIR 1957 
SC 425); Gullappalli Nagesware Rao v. 
Andhra Pradesh State ` Road T>:ansport 
Corpn. (AIR 1959 SC 308); Gullappalli 
Nageswara Rao v. ‘State ~ of Andh’' Pra 
(AIR 1959 SC 1376). Counsel also refer- 
red to the decision of the Supreme Court 
in Union of India v. J. N. Sinta, - AIR 
1971 SC 40). It: was observed: (At p 42) 

a ae As observed by this Court 
in Kraipak v, Union of India, AIR 1970 
SC 150, “the aim of rules of natural 
justice is to secure justice ‘or to ‘put it 


. negatively to prevent miscarriage of 


justice. These rules can operate only in 
areas ‘not covered by any law validly 
made, In other words they do not sup- 
plant the law but supplement t”. It is 
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true that if a statutory provision can he 
read consistently with the principles of 
natural justice, the Court should do so 
because it must. be presumed that the 
legislatures and the statutory ‘authorities 
intend to act in ` accordance with the 
principles of natural justice. But, if on 
the. other hand,.. a statutory. provision 
either specifically or by necessary impli- 
cation excludes the application of any or 
all the rules of principles of. natural 
justice then the Court cannot ignore 
the mandate of the legislature or the sta- 
tutory authority and read into.the con- 
cerned provision: the principles of natu- 
ral justice, Whether. the exercise of a 
power conferred should be made in ac- 
cordance with any of the principles of 
natural justice or not depends upon the 
express iwords of the provision, confer- 
ring the power, the nature of the power 
conferred, the purpose for which it is 
conferred and the effect of the exercise 
of that' power.” oe 
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The appellant argued that, by- reading 
the principle of natural justice in the 
Statute 10(1)(c), .the Management must 
be disqualified either from holding or 
from directing the enquiry. Statute. 10 
(1)(c) provides only two modes of con- 
ducting the enquiry, one directly by the 
Management, .and the other, by a person 
authorised by the Management. No other 
mode’ of. conducting the enquiry is provid- 
ed. To a question from us whether the 
importation of a disqualification based on 
the rule of natural justice would not re- 
sult in a total effacement of the Statute, 
and the creation of a vacuum in the 
manner of conducting the enquiry, Coun- 
sel very fairly admitted that this was so. 
But he pleaded that the omission must be 
made good by judicial intervention, We 
do not, and cannot, think that the rule of 
natural justice pleaded by Counsel, should 


- be let in to override the plain and clear 


statutory provision. A typical example 
of a statutory provision which can be 
read down to’square with principle of 
natural justice, is afforded by the decision 
of a Division Bench of this Court in Ku- 
mara Mannadiar v. Dist. Educational Offi- 
cer, Palghat (1976 Ker L T 639). The Di- 
vision Bench was there concerned with 
the scope of the proviso to Section 12A 
of-the: Kerala Education Act which re- 
quired the Educational Authorities to give 
the first option of taking disciplinary pro- 
ceedings against a teacher to the Mana- 
ger-of a private aided institution before 
taking the action itself. It was ruled 
that the proviso had obviously to be read 
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down so as to be inapplicable to the case 
of a Manager being himself the teacher 
proceeded against. After referring to the 
fundamental principle of natural justice 
that a prosecutor or plaintiff cannot sit 
in judgment over his own case, this Court 
observed: 
To apply the proviso giving to 
it its literal grammatical meaning will 
therefore lead to the position that this 
Court has directed that something should 
be done which is opposed to the principle 
that we have stated. This of course we 
cannot do and we do not think we can 
read the proviso as insisting upon any 
such procedure being followed as such 
procedure would lead only to manifest 
injustice. We cannot therefore accept the 
argument that has been advanced by 
Counsel for the appellant that the order 
Ext. P1 must be set aside on the ground 
that the proviso to Section 12-A had not 
been complied with. In those circums- 
tances, we have to apply another well- 
known principle as has been stated by 
Justice Venkatarama Ayyar in the deci- 
sion in Tirath Singh v, Bachittar Singh 
(AIR 1955 SC 830), The principle is: 
(At. p. 833) 

Where the language of a statute, in its 
ordinary meaning and grammatical cons- 
truction, leads to a manifest contradiction 
of the apparent purpose of the enactment 
or to some inconvenience or absurdity, a 
hardship or injustice, presumably not in- 
tended, a construction may be put upon 
it which modifies the meaning of the 
words, and even the structure of the sen- 
tence.” 

This principle has been relied on by 
the Supreme Court in a number of other 
decisions but we may refer to only one 
more decision in Divisional Personnel 
Officer Southern Rly. v. T. R. Challappan, 
(AIR 1975 SC 2216). Applying this prin- 


ciple, we will read the proviso as non-_ 


applicable to cases where the manager 
happens to be the teacher against whom 
action is to be taken.” 

But in this case an application of the 
principle of natural justice results in, not 
an attenuation of the statutory provision, 
but in its total effacement or extinction. 
On the authorities, that is not permissi- 
ble. 

4. Counsel for the appellant conten- 
ded that in England Parliament is supre- 
me, whereas in our country the law made 
by Parliament is: subject to Chapter IH 
of the Constitution on fundamental rights, 
But even in our country while a statutory 
provision can be read in appropriate cases 
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so as to square with the principles of ra- 
tural justice, it is not to be overridden by 
such principles. 

5. Next, we may usefully refer to a 
case falling on the other side of the line, 
the decision of a Division Bench of this 
Court which has exhaustively surveyed 
whether the principle of natural just:ce 
can override a plain statutory provision. 
We refer to the pronouncement of a Di- 
vision Bench in Chirakkal Devaswam’s 
case Rama Varma Valia Raja v. Inspector, 
H. R. & C. E. (Adn.) Dept.: Cannanore 
(1959 Ker L T 1147), The statutory provi- 
sion there considered was Section 57 of 
the Madras Hindu Religious Endowments 
Act 1951; which empowered the Deputy 
Commissioner to enquire into and decide 
inter alia, whether an institution is a re~ 
ligious institution. The argument was 
that to allow the Deputy Commissioner 
to do so on a petition preferred by his’ 
own department, would be to constitute 
him a judge in his own cause. This Conrt 
observed, 
` "7. There is no doubt that the first and 
most fundamental principle of natural 
justice is that a man may not be a jucge 
in his own cause and that disqualifymg 
interest is by no means confined to a 
pecuniary interest. Halsbury deals with 
bias by interest as follows: 


“It is an elementary principle, that in 
the absence of statutory authority or cen- 
sensual agreement no man can be a Judge 
in his own cause, Therefore where per- 
sons who have a direct interest in the 
subject-matter of an inquiry before an 
inferior tribunal take part in adjudicating 
upon it the tribunal is improperly cons- 
tituted and is without, jurisdiction, and 
the court: will grant an order of prohibi- 
tion to-restrain it from adjudicating or an 
order of certiorari to quash a determina- 
tion arrived at by it. 

Any pecuniary interest however small. 
in the matter in dispute disqualifies a 
person from acting as Judge unless the 
disability is removed by statute. 

Where the interest of the person ad- 
judicating is not pecuniary, the order will 
not be granted unless it is shown that 
his interest is substantial and of such 
character that it will give rise to a real 
likelihood of bias, or that his decision was 
actually - biased. A mere suspicion, or 
even a reasonable suspicion, of bias wil] 
not of itself suffice”. (3rd Edition, Vol. 
Il, page 67). 

-8. In (1954) 2 AN E R 850, Slade, J., 
posed the question for determination as 
follows: a m 4 


e 


ae 
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“What interest in a judicial or quasi- 
judicial proceeding does the law regard 
as sufficient to incapacitate a persoa from 
adjudicating on it or assisting in adjudica- 
ting on the ground of bias or appearance 
of‘ bias?” and answered: 

“It is. of course, clear that any direct 
pecuniary or proprietary interest in the 
subject-matte; of a proceeding,’ however 
small, operates as an automatic disquali- 
fication. In such a case the law assumes 
bias. What interest short of that will 
suffice? In the present case, it is claim- 
ed that a reasonable suspicion of bias is 
enough. It is true that there arz dicta 
and passages 10 be found in judgments 
which lend some colour to this claim, but 
the authorities as a whole are almost 
overwhelming in support of the r2equire- 
ment that, to use the well-known words 
of Blackburn, J., in (1865) 1 QB 2&0 (233) 
“a real likelihood” of bias must be prov- 
ed to exist before proceedings will be 
vitiated on the ground that a person who 
has taken part or assisted in adjudicating 
them was in law incapacitated by interest 
from doing so.” 


9. The “suspicion” test derived consi~ 
derable support from the following pas- 
sage in the well-known judgment of Lord 
Hewart, C. J. in (1924) 1 KB 256 (259): 

“But while that is so, a long line of 
cases shows that it is not merely of some 
importance but is of fundamental impor- 
tance that justice should not only ke done, 
but should manifestly and caouneety be 
seen to be done.” 


Lord Hewart’s dictum — it was invoked 
in this case also — was dealt with as 
follows by Lade J: 


“The frequency with which allegations 
of bias have come before the ccurts in 
recent times seems to indicate that the 
reminder of Lord Hewart C. J. ir (1924) 
1 KB 256 (259) that it is ‘of fundamental 
importance that justice should net only 
be dons, but should manifestly and un- 
doubtedly be seen to be done.’ 

Is being urged as a warrant for quash- 
ing convictions or invalidating orders on 
quite unsubstantial grounds and, indeed, 
in some cases, on the flimsiest pre-exts ot 
bias. While indorsing and fully maintain- 


‘ing the integrity of the principle reasser- 


ted by Lord Hewart, C.J., this Court feels 
that the continued citation of it in cases 
to which it is not applicable may lead to 
the erroneous impression that it t more 
important that justice should appear to 
be done than that it should in fact be 
done.” 
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10. There is no doubt that the legisla- 
ture if it so decides, can dispense with 
all or any of the hallmarks of natural 
justice and make a person a Judge in his 
own cause, Coxe, in his Institutes sugges- 
ted that a statute which violated the prin- 
ciples of natural justice could be held to 
be of no effect but as pointed out by 
Keston in Current Legal Problems, 1955, 
page 30 “such a doctrine was obsolete 
even in his day.” 

11. Herbert, C. J, is reported to have ` 
said that “even an Act olf Parliament 
made against natural equity as tio make 
aman a judge in his own case, is void 
in itself.” Broom’s comment is: 

“Although it is contrary to the general 
rule to make a person judge in his own 
cause the legislature car. and no doubt 
in a proper case would, depart from that 
general rule, and an intention to do so 
being clearly expressed the Courts give 
effect to theiy enactment” Legal Maxims, 
10th Edn, page 72. 

Of course, as pointed out in 1954 AC 

216, if there is any ambiguity in the sta- 
tute, the Court will lean against a cons- 
truction which makes a man a judge in 
his own cause,” 
This Court then examined the Supreme 
Court’s decision in Nageswara Rao’s case 
(AIR 1959 S.C, 308) and commented as 
follows: 

14. The positions of the Secretary of 
the Transport Department who heard the 
objectors in AIR 1959 SC, 308 and that, 
of the Deputy Commissioner under 5, 57 
of the Madras Hindu Religious and 
Charitable Endowments Act, 1951, are 
entirely different. Sub-section (2) of 
S. 68D of the Motor Vehicles Act, 1939, 
under which the hearing was given only 
says that “the State Government may, 
after considering the objections and after 
giving an opportunity to the objector or 
his representatives and the representa- 
tives of the State Transport undertaking 
to be heard in the matter, if they so de+ 
sire, approve or modify the scheme”, It 
does not specify any particular officer as 
is done in S, 57 of the Madras Hindu Re- 
ligious and Charitable Endowments Act, 
1951. In other words, there is no statu- 
tory mandate to the Secretary. of the 
Transport Department under S, 68D of 
the Motor Vehicles Act, 1939, as there is 
to the Deputy Commissioner under S, 57 
of the Madras Hindu Religious and Cha- 
ritable Endowments Act, 1951, 

15. A clear legislative provision will 
certainly prevail as against any canon 
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of: natural. justice. Such a. provision is 
embodied in S. 57. This is apparent -not 
merely from the wording of that section 
but also from the absence of any alterna- 
tive arrangements for .inquiry and deci- 
sion in case it is held that the Deputy 
Commissioner is not competent to act in 
a given case. (emphasis supplied) - 
The decision is directly in point, The 
: statutory provision we are dealing with 
is ad idem, and the importation of the 
rule of natural justicé would lead ‘to its 
evisceration. Equally in point, is the de- 
cision: of another Division Bench of this 
Courtin State of Kerala 'v.' M.C. Joseph 
(1975 Ker L T 551): (AIR 1975 Ker 189), 
which laid down thatthe principles of 
natural justice cannot avail against an 
express contractual term entered into’ by 
‘agreement or consensus of- ‘the parties, 
providing for a particular mode ‘of adju- 
dication of disputes arising - undey thé 
contract. The two decisions in- 1959 
Ker LT 1147 and 1975 Ker LT 551, (AIR 
1975 Ker 189) exemplify the statement 
in Halsbury’s Laws of England, 3rd Edn. 
Vol. II p. 67 that. the principle of natural 
justice that no man shall be a judge in 
his own cause cannot prevail against an 
express statutory provision, or à consen- 
sual term. a 








6. Counsel for the appellant argued 
that while principle of natural justice may 
be overridden by a statutory provision, 
the same result cannot be achieved by ‘a 
subordinate legisiation, such as rules, or 
as in the present case, by the ‘University 
Statutes. We do not think the argument 
is tenable. In Sukhdev Singh v. Bhagat- 
ram Sardar Singh Raghuvanshi (AIR 1975 
SC. 1331) the Supreme Court observed: 

` (At p. 1337) 


“16. In England subordinate legislation 
has, if validly made the full force and 
effect of a statute, but it differs. from a 
statute in that its validity .whether as 
respects form or substance is normally 
open to challenge in the Courts.” | 


17. Subordinate legislation ‘has, if 
validly made, the full force and effect of 
a statute. That is so whether or not the 
statute under which it is made provides 
expressly that’it is to have effect as if 
enacted therein: If an instrument made 
in the exercise of delegated powers di- 
rects or forbids the doing of a particular 
thing, the result of a breach thereof, is, 


in the absence of provision to the con-~ 


trary, the same as if the command or 
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prohibition had been contained in the 
enabling statute itself. Similarly, if such 
an instrument authorises or requires the 
doing of any act, the principles to be ap- 
plied in determining whether: a person 
injured by the act has any right of accion 
in respect of the injury are not different 
from those applicable whether darrage 
results fyom an act done under the dizect 
authority of a statute. Re Langlois and , 
Biden, (1891) ` 1 QB 349 and Kruse v. 
Johnson,,. (1898) QB 91.” 

In view of the position thus stated, we 
see no force’ in the argument of Counsel 
for the appellant. 


.T. Tt is really unnecessary to mult:ply 
citations or authorities, as, on the cear 
language of the : statutory provision with 
which we ‘are concerned : in the inszant 
case, we are, Satisfied that, there is no 
room to read the. principle of natural. jus- 
tice into Statute 10(1)(c) of Chapter L of 
the ,First Statutes 1972, as contended for 
by Counsel for the appellant. . 

-8.. We may refer to the recent (Fouzth) 
Edition of ‘Wade's Administrative Law, 
Chapter 14, page 400 where the maxim 
‘No man shall be a judge in_ his own 
cause’ has been’ fully discussed. “Of par- 
ticular interest is the following passage: 
“Indivisible authorities: cases of heces- 
sity. = | iene oh 

In all the cases so far ' mentioned’ the 
disqualified adjudicator could be dispen- 
sed with or replaced by someone to whom 
the objection did’ not apply. But tkére 
are many ‘Cases where no substitution ‘is. 
possible, since no one else is empowered 
to act. Natural justice then has to give 
way to necessity, for otherwise ther2 is 
no means of deciding and the machinery 
of. justice or administration will Break 
down. , 

9. We may. also observe that we see 
nothing wrong on principle in vesting of 
the disciplinary powers and. powers of 
enquiry ,in ;the management vis-a-vis the 
private teachers under its employment. 
in an allied sphere, relating to the power 
‘to take disciplinary proceedings aga-nst 
teachers of private aided institutions, it 
was ruled by Mathew J of this Court (as 
he then was) in P. R. Mamoo v, Manager, 
Mooveri Mapala L.P. School, (1968 Ker L T 
537) that the right belongs to the ma- 
nagement ,and not to the........educaticnal 
authorities. This was. responsible for the 
introduction of Section 12-A in the Kera- 
la, Education Act. This aspect . of the 
matter apart, we are also not satisfied, 
that at this stage the petitioner has made 
out any case for interference under Arti- 


1979 


cle 226. The college concerned & a 
purely private college, affiliated no dbubt 
to the University but that would not 
make it a statutory body, nor give the 
teacher a statutory status. In the absence 
. of these, it has been well recognised by 
series of decisions that the aggrieved tea- 
cher would not be entitled to relief under 
Article 226. In Vidya Ram v. S. J. N. 
College (AIR 1972 SC 1450), Mathew J. 
surveyed the case law on the subject with 
special reference, in particular to the 
Vidyodaya University’s case (1964-2 Al 
ER 865), and to the decision of the Eouse 
of Lords in Malloch v. Aberdeen Corpn. 
(1971-1 WLR 1578), and the many deci- 
sions of the Supreme Court, and summa- 
rised the position thus: (At p. 1455) 


13. Besides, in order that the third 
exception to the general rule’ that nc writ 
will lie to quash an order terminatng a 
contract of service, albeit illegalky, as 
stated in (1964) 3 SCR 55: (AIR 1964 SC 
1680) might apply, itis necessary thet...... 
the order must be the order of a statutory 
body acting in breach of a mandatory 
obligation imposed by a statute. The 
college, or the Managing Committee in 
question, is not a statutory body and so 
the argument of Mr, Setalvad thet the 
case in hand will fall under the thiri ex- 
ception cannot be accepted. The ccmten- 
tion of counsel that this Court has sab si- 
lentio sanctioned the issue of a writ 
under Article 226 to quash an ordez ter- 
minating services of a teacher pass2d by 
a college similarly situate in (1965) £ SCR 
718 and, therefore, the fact that the 
college or the managing committe2 was 
not a statutory body was no hincrance 
to the High Court issuing the writ pray- 
ed for by the appellant has no merit as 
this Court expressly stated in the judg- 
ment that no such contention was raised 
in the High Court and so it canrot be 
allowed to. be raised in this Court.” 
The principle was reaffirmed recertly in 
Vaish College case (AIR 1976 S.C. 888) 
where the court observed: ` (At p. 892) 


“It seems to us that before an institu- 
tion can be a statutory body it must be 
created by or under the statute and owe 
its existence to a statute. This mast be 
the primary thing which has got to be 
established. Here a distinction mast be 
made between an institution which is not 
created by or under a statute but is 
governed by certain statutory provisions 
for the proper maintenance and acminis- 
tration of the institution, There have 
been anumber of institutions which 
though not created by or undec any 
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statute have adopted certain statutory 
provisions, bui that by itself is not, in our 
opinion, sufficient to clothe the institution 
with a statutory character. In Sukhdev 
v. Bhagatram Sardar Singh Raghuvanshi, 
AIR 1975 SC 1331 at p. 1339 this Court 
clearly pointed out as to wnat constitutes 
a statutory body. In this connection my 
Lord A, N, Ray C. J. observed as follows: 
-A company incorporated under the 
Companies Act is not created by the Com- 
panies Act but comes into existence in ac- 
cordance with the provisions of the Act. 
It is not a statutory body because it is 
not created by the statute. It is a body 
created in accordance with the oe 
of the statute.” 


It is therefore clear that there is a well 
marked distinction between a body which 
is created by the statute and a body 
which after having come into existence is 
governed in accordance with the provi- 
sions of the ‘statute. In other words the 
position seems to be that the institution 
concerned must owe its very existence to 
a statute which would -be the fountain- 
head of its powers. The auestion in such 
cases to be asked is, if there is no statute 
would the institution have any legal exis- 
tence. If the answer is in the negative, 
then undoubtedly it is a statutory body, 
but if the institution has a separate exist- 
ence of its own without any reference to 
the statute concerned but is merely 
governed by the statutory provisions it 
cannot be said to be a statutory body. 

In Arya Vidya Sabha Eashi, v. K. K. 
Srivastava, (AIR 1976 S.C. 1073) the same 
position was repeated in regard to the 
Dayanand Mahavidyalaya Degree College, 
Varanasi, an institution affiliated to the 
Banaras Hindu’ University. It was said 
that it was not a creature of the statute 
but an entity like a company or a co- 
operative Society or other body created 
under the statute. The matter arose out 
of proceedings in a suit. The same was 
the position in regard to the Vaish 
College. 


10. In Commr. Lucknow Divn. v. 


Prem Lata (AIR 1977 SC 334) the ques- 


tion directly arose in writ proceedings in 
regard to Colvin Taluqdar College, Luck- 
now, run by a society registered under 
Societies’ Registration Ac. .The discipli- 
nary action taken by the college against 
a teacher was sought to be quashed in 
writ proceedings. It was observed (At 
p. 336): 

“It is not correct to think that since the 
college has-..to have.a committee of ma- 
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nagement as ‘required by Section 16-A 
a managing committee that looks after 
the affairs of the basic section of the 
college must also be functioning as a 
statutory body discharging duties under 
the Intermediate Education Act: and 
governed by the Regulations 
thereunder. The ‘Division -Bench sought 
support for the view it had taken from 
some provislons in the Educational Code 
of Uttar Pradesh but, as, pointed out by 
the learned-single Judge, the Code is only 
a compilaticn of the various administra- 
tive rules and orders relating to educa- 
tional institutions in the State and has 
no statutory force.” 

The decision is directly applicable. 

11, It remains for us to examine the 
correctness of the decision in Akhileswara 
Iyer’s case (1961 Ker LT 290): (AIR 1961 
Ker 282) on which the strongest reliance 
has been placed by the counsel for the 
petitioner, The. dispute was between the 
Principal and the Management of Sri 
Kerala Varma College. Trichur a private 
college run and administered by the Co- 
chin Devaswom. Board, vested with autho- 
rity over the College under section 62 of 
the Hindu Religious Institutions Act, 18h, 
which is as follows: 


“62, (1) The administration of incorpo- 
rated and unincorporated Devaswoms and 
Hindu Religious Institutions which were 
under the Management of the Ruler of 
Cochin immediately prior to the first day 
of July 1949 either’ under Section 50-G 
‘of the Government of Cochin Act, XX of 
1113 or under the provisions of the Co- 
chin Hindu Religious Institutions Act, I of 
1081, and all their properties and funds 
and of the estates and all - institutions 
under the management of the Devaswom 
Department of Cochin, shall, vest in the 
Cochin Devaswom Board. 

(2) Notwithstanding the provisions con~ 
tained in sub-section (1) the regulation 
and control of all rituals and ceremonies 
in the temple of Sree Poornathrayeesa at 
Trippunitture and in the Pazhayannur 
Bhagavathy Temple at Pazhayannur shall 
continue to be exercised as hitherto by 
the, Ruler of Cochin.” 

‘Sri Akhileswara Iyer was appointed in 


1947 as Professor and Head of the De- 


partment of History and Economics. In 
June 1951 he became the Vice-Principal; 
and from ist December 1951 he was 
appointed the Frincipal. There was dis- 
satisfaction in the Devaswom Board 
about his administration of the. College, 
which resulted in the Principal being 
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‘served in October 1958. with a resolution 
by ‘the Board.. In regard to the resolu- 
tion of the Board Sri‘Iyer countered. An 
explanation was démanded from the 
Principal. This was. followed up by 


‘memorandum from the Secretary to the 


Board directing that the College or 
Library be. checked: ` This. resulted in a 
number’ of questions, being put to the 
Principal and in his suspension in Decem- 
ber 1958. This was challenged and _ the 
order was quashed by. learned Judge. 
One .of the appeals was against the said 
order.. After the quashing of the man- 
agement’s . action aforementioned, the 
Principal ‘demanded arrears of salary 
from 1st October : 1958. The . Devaswom 
Board then issued a notice asking the 
Principal to substantiate the allegations 
made by him against the Board in the 
affidavit in his writ petition. Explanation 
was also ‘demanded in - respect of the 
charge drawn up after the Library 
checking. After consideration of the 
explanations the Principal was dismiss- 
ed. A writ petition was filed to quash the 
crder and the main ground ‘taken was 
that the order was vitiated because. the _ 
Board was, a Judge- in its own cause. A 
learned J udge of this Court held that the 
Board had no jurisdiction to pass orders, 

or proceedings and charges, intended to 
be taken at-one time, but closed , long 
ago. The second of the appeals disposed 

of in Akhileswara Iyer’s case was against 
this judgment of the learned Judge. 


12, The Principal sent a letter to the 
Board requesting reinstatement and 
repeating that if the disciplinary proceed- 
ings were .to be continued, the Board 
should refer.the matter to an indepen- 
dent Tribunal under the University Act. ~ 
The Board rejected the request and call- 
ed from the Principal to file his explana- 
tion. The Principal théreupon filed a 
writ petition to restrain the Board from 
proceeding with the enquiry. On behalf 
oz ‘the Board the argument advanced was 
that no writ of certiorari or’ prohibition 
could be issued against it. The learned 
Judges posed the question for determi- 
nation in paragraph - -5 of the judgment 
thus : n ‘ 

-“In our opinion, the question inviting 
adjudication in the two appeals is whe- 
ther the proceedings ‘complained against 
were of an authority exercising quasi- 
judicial power and. whether they were 


vitiated by failure to observe principles 


of natural’ justice. It is not disputed that 
the appellant asked the principal to fur- 
nish statements under. Rule 18 of the Con- 


Pe 


a 


3 being dismissed the 


6, 


ste A 
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ditions of Service - ~of ` teachers. in: “the 
College,. of which, the. relevant. extracts 
read as ‘follows:— eG 

“18, @ The: Management shall. ‘heve:. 
the power to terminate the’ services . 
any... teacher’ - - when’ he 
manent member of, the: Statt of: the. ‘seid 
College: §. `~ 


following reasons, 

i Wilful neglect of duty; ‘serious ‘ mis~ 

* conduct; gross insubordination; menzal 

{ unfitness; 

‘| (by With three months’ notice or three 
months' salary in lieu thereof for the 
» following reasons:— 

Incompetence; retrenchment; physical 
unfitness of any other good cause: 

' Provided that :— 

(a) The Management shall not ternis 

' nate the services of any teacher whether 

, summarily or otherwise without inform- 

. fing him in writing of the grounds on 

' which they intend to take’ action end 
giving him what, in their view, is a rsa- 
sonable opportunity for stating his, case 
in writing and before coming to a final 
decision, shall duly consider his stace- 
ment, and if he so desires, give him. a 
personal hearing.” 

It is clear that Rule 18(1) conf=rs 

} authority on the Board to determcne 


{ questions affecting the rights of teachers; 


f: 


and, when exercising such power, . the 
Board is under the duty to act judicially, 
That duty is further emphasised by “he 
proviso requirfiig’ the action under beth 
Rules 18(1)f) and (b) to be after writ~ 
ten information of the grounds and afer 
affording opportunity for representat.on 
:against the action intended, There is 
1 again the requirement of considering 
\ the representation before coming 
| final ‘ decision. It follows that in detar- 
j mining the liability of the Principal for 
appellant would 
be acting judicially, and any decis.on 
by biased minds would be neither a 
proper performance of the duty, nor a 
. fair compliance with the proviso. The 
decision would be so treated, becanse 
` the rule is well settled that no man shall 
' be Judge in his own cause, and interest 
} disqualifies.” 
-The learned Judges then examined cər 
! tain English and Indian decisions to 
‘Which it is not necessary to refer, and 
4 Stated as follows: 


It follows that ‘proceedings by 
\Tribunals under duty to act judicially 
* sere governed by principles of natu-al 
y 


nog 
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becomes ‘a per=. application and proceedings 


(a) Without notice or any or all af the. 
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justice, and one such principle excludes 
-persons with biased minds from being 


. Judges in- th cases where their minds 


be not. open -or impartial, It is further 
clear that the -principle is of general 
of contrac- 
tual domestic tribunals cannot claim be- 


‘fing exempted. In support we would. refer 


to what Maugham, J., has. said in.Maclean 
v. Workers’ Union, (1929) £ Ch D 602, ` 
The learned Judge at p. 626 says: 

“That some members of the tribunal 
may go out of their way tc up them= 
selves in a special’ position as prose 
cutors and thus to x x x _ disable . 
themselves from sitting ir- a quasi- 
judicial capacity at the inquiry cannot be . 
denied.” 

Therefore, contractual domesżie tribunals 
are also under obligation to inquire with 
minds that are not biased, and the point 
to be determined in the two appeals is. 
whether the minds of the deciding 
authority were not biased, . 

It was held that the decision was vitiat~ 
ed by bias and that the order of suspen- 
sion was void, The Division Bench sub- 
stituted a declaration for the relief of 
certiorari that had been granted by the 
learned Judge. 


. I3. The first comment that we make 
on the decision is that it is unfortunate 
that the attention of the learned Judges 
was not drawn to the earlier pronounce- 
ment of the Division Bench in the 
Chirakkal case (1959 Ker LT 1147). No 
arguments either, seem to have been 
addressed to the learned Judges, that the 
principle of natural justice cannot over- ` 
ride an express statutory provision, We 
shall assume, without deciding, that 
Rule 18 quoted in _Akhileswara Iyer’s 
case (AIR 1961 Ker 282) was a statutory 
rule, although we have some doubt whe- 
ther the same would fall within Sec- 
tion 62(d) of the Travancore-Cochin 
Hindu Religious Institutions Act; and- 
if so, whether it would make the 
management of the Kerala Varma Col- 
lege a statutory body. In the light of the 
decisions in Vidya Ram v, S, J. N. Col- 
lege (AIR 1972 SC 1450), Vaish College 
Case (AIR 1976 SC 888) and Commr. 
Lucknow Division v. Prem Lata (AIR 
1977 SC 334), we think the learned 
Judges were wrong in interfering in 
Akhileswara Iyer’s case. We are further 
of the view that the learned Judges 
were wrong in importing the require- 
ment of the principle of netural justice 
against the statutory rule (assuming 

that such it was). bini on principle, 
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nor on the - authorities ‘that -we have 


noticed were the Jéarned - -Judges justified 


in doing so. _ 
In the result we have: no hesitation in 


declaring that Akhileswara Iyer’s -case 


(1959 Ker LJ 816) (Sic) [(1961 Ker LJ 
290)]: (AIR 1961 Ker 282) was wrongly 
decided end in overruling the same, It 
follows that the appellant cannot derive 


“= any advantage from the said decision. 


In the result, we confirm the judgment 
of the learned Judge and dismiss this 
appeal, with no order as to costs. 


- Appeal dismissed. 
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(A): Kerala Land Reforms Act (1 of 
1964), S. 3(1) Cl. (iv) 2nd Proviso sub- 
cl: (b); (as inserted by Amending Act (35 
of 1969) ) — Leases by Court Receivers — 
- Exemption from provisions in Ch, II — 
‘Separate possession allowed by partition 


decree to a co-sharer — Sub-cl. (b) of 
2nd proviso operates as a bar against 

_ exemption. . 
Though a co-sharer is entitled to 


joint possession of the family land with 
other members of the family before 
partition, it is the partition decree 
which entitles him to get separate and 
exclusive pcssession of the land allotted 


~ to him therein. In the decree, in a way 


: the court declares or fimds that he is 
entitled to such separate possession as 
different from the original joint posses- 
sion. Until partition nobody can claim 
that he is entitled to be in possession 
over any specific portion or items of the 
joint properties and it is the partition 
decree which gives the respective allot- 
tees the right to be in possession of the 
item or items allotted to them, There is 
no reason why sub-cl. (b) of. Second 
' Proviso to Section 3(1) Cl. (iv) should 
not apply to such cases where separate 
~- possession is allowed by the partition 
decree. (Para 3) 


LV/AW/F352/78/GDR 


N 
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. sub-el, 
. Act (35 of 1969) ) + Provision as amend- 
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(©) Kerala Land Reforms Act (1 of 


1964), Section 3(i) Cl. (iv) 2nd . Proviso 
(b) (as inserted “by Amending’ 


. (Kerala 


ed operates _ retrospectively. 
(35 ‘of 


Land Reforms (Amendment Ac, 


1969), S, 108(3) ).. 


` In regard to pending PTO N in 
courts ete., the amending Act — Act 35 
of 1969 — carries’ a specific provision 
under Section 108(3) which requires the 
retrospective operation of the ‘provi- 
sions of the Act or the Act as amend- 
ed, AIR 1976 SC 2363 Referred. 
~(Para 12) 
(Amen4- 


(C) ‘Kerala Land Reforms 


‘ment)-Act (35 of 1969), Section 108(3) — 
amended `` 


Expression “principai Act as 
by this Act?” means principal Act as 
amended by Act 35 of 1969 and not 
principal Act as amended by Act 25 of 
1971. 1974 Ker LT 67, Overruled, 

Section 108(3) as it now stands is a 
substitution of the previous provision by 
the amending Act 25 of 1971. -S, 108(3) 
as amended says “the principal Act as: 
amended by this Act.” Section 108 being :. 
a provision of Act 35 of 1969 the expres- 


_sion could only mean the principal Act 


as amended by Act 35 of 1969. It does 
not mean the principal Act as amended 
by Act 35 of 1971, 1974 Ker LT 67, 
Overruled. (Para 14) 


(D} Kerala Land Reforms Act (1 of 
1964), Section 3(1) Cl. (iv) 2nd Proviso 
sub-cl, (b) as inserted by Amending 
Act (35 of 1969) and Section 32 — Com- | 
putation of period of five years under., 
sub-cl, (b) — Period during which filing `: 
of suit was barred under Section 32 need“ 
not be excluded, (Para 16) 
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CHANDRASEKHARA MENON, J.:— 
The appellants are the plaintiffs in the 
suit from which this second appeal 
arises. The properties scheduled to the 
plaint in the suit belonged to the family 
of the husband of first plaintiff. There 
was an earlier suit for partition of the 


14, 15 . 


- Trichur as O. A. 3566 of - 1961. 


profits, 
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assets of this - family: — O. S. 134/1114 


M. E) of the District Court, Trichur, 
During ‘the ‘pendency of: the suit a 


Receiver appointed by the Court was in. 
involved ` 


management: of the properties 
fn the litigation. The ‘properties, now 
the subject matter of the present suit 
had been leased out by the Receiver to 
óne. Velappen on an aggregate rent of 
57 paras of paddy amd one bunch of 
bananas per year. During the pendency 
of the partition suit, first plaintifi’s hus- 
band had died and the plaintiffs In the 
present action had been impleaded- as 
his legal heirs in the partitién suit. By 
the decree in the partition suit, which 
was fimally confirmed in appeal on 27-10- 


. , 1958, the properties had been set apart 


to these persons. 


. 2 After the death of the original 
lessee from the Receiver, Velappan, the 
first responcemt herein, the defendant in 
the suit came into possession of the pro- 
perties holding the same under the 
same lease arrangement, He filed m 
22-5-1961 an application for fixation of 
fair rent before the Land Tribunal, 
This 
application filed under the Kerala Agra- 
rian Relation Act was subsequently re- 
numbered as O, A. 1767/64, after coming 
into force of the Kerala Land Reforms 
Act (hereinafter referred to as the Act). 
The appellants here resisted the proceed- 
ings. before the Land Tribunal contend- 
fing that the applicant being a tenant 
from a Receiver appointed by Court, he 
is not entitled to get fixation of feir 
rent in the nature of the exemption 


‘granted in respect of such class of ten- 
Act, - 


ants. under Section (1)(iv) of the 
This contention was accepted by the 
Land Tribural.and the fair rent appli< 
cation was dismissed. Thereafter, the 
present suit, of which the appeal arises, 
was filed by the plaintiffs for recovery 
of possession of properties from the 
defendant with apas and future mesme 


3. The defendant took up the plea 
that his lease was even prior to the 
partition suit and he is entitled to fixity 
of tenure and other rights under the 
Act. It was also contended that he hed 
directly attorned as a lessee to the plain- 
tiffs who were hence disentitled to dery 
his right as a lessee. 


4. Both the Courts below have heki 
against the plaintiffs in respect of ther 
claim for recovery of possession, It was 
held that though the defendant could 
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only claim to bs a lessee -inducted by 
the Court receiver, under the proviso to 
6. 3(1)(iv) of the Act, the exemption 
claim would not be - applicable and 
hence the defendant is ‘entitled to claim 
fixity of tenure. It was also held by 
the lower Courts that defendant’s liabi- 
lity for rent will only be in accordance 
with Section 73 of the Act, 

5. The only question that. 'arises in 
the appeal is” whether .the defendant 
could escape from the exemption clause 
in Section 3(1)(iv) of the Act which 
exempts tenancies of land or of build- 
ings or of both created by the Admin- 
istrator-General or the Official _ Trustee 
or an Official Receiver or officer ap- 
pointed by a Court under the provisions _ 
of any law or by the Court of Wards ` 
or by any person holding under or 
deriving title from any of the officers 
or the Court aforesaid in respect of the 
provisions regarding tenancies provided 
under Chapter II of the Act. The rele- . 
vant portion of the clause is sub-cl. (by 
of the second proviso to Section 3(1)(iv) 
of the Act which reads: 

“Provided further that the provisions 
of this clause shall not apply or shall 
cease to apply to 

xx xx XX xx 

(b) any tenancy created by an officer 

appointed by a court under the provi- 
sions of any law, where the persons de- 
clared’ or found by the Court to be 
entitled to possess the land or any per- - 
son acting on his behalf has not institut- 
ed or does not institute legal proceedings 
to put him in possession 
within a period of five years from the 
date on which such declaration or find- 
ing became final’. 
This proviso with the relevant sub- 
clause referred to above had been in- 
serted in the Act only by the Amending 
Act 35 of 1969. Before that leases by 
Court Receivers were totally exempt as 
regards the provisions in Chapter II of 
the Act. 

6. In view of the importance of the 
question, the Division Bench before 
which the case had come up on reference 
by a learned Judge of this Court, consi- 
dered that the matter should be decid- 
ed by a Full Bench of this Court. That 
is how the second appeal has come be- 
fore us. i 

7. It was argued on .behelf of the 
appellants that the courts below have 
not properly understood the real nature 
of a suit for partition’ and the effect of 
the decree in a partition suit among co- 


of such land . 
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sharers of the property. It was urged 
that as a co-sharer the plaintiff -has 
already got the right . to possession’ and 
the said right is not declared for the 
first time by the partition suit, Accord- 
ing to the appellant sub-clause (b) of 
the second proviso to Section 3(iv)' is 
not applicable to such a case and the 
bar imposed by the proviso to avail of 

- the exemption will not operate in this 
instance. 

' 8. We are not able to agree with ‘this 
contention. Though a co-sharer is entitl- 
ed to joint possession of the. family land 
with other members of the family be- 
fore partition, it is the partition decrea 
which entitles him to get separate and 
exclusive possession of the land allotted 
to him therein. In the decree, in a way 
the Court declares or finds that he is 
entitled to such separate possession as 
different from the original joint posses- 
sion, Until partition nobody can claim 
that he is entitled to be in possession 
over any specific portion or items of the 
joint properties and it is the partition 
decree which gives the respective allot- 
tees the right to be in possession of the 
item or items allotted to them. There is 
no reason why the provision concerned 
should net apply to such cases where 
separate possession is allowed by the 
partition decree. 


9, It was strongly contended that the ~ 


Courts below erred in assuming that the 
amendments to the Act as such by Act 
35 of 1969 will - apply to proceedings 
which were pending at the time when 
they were introduced in the original 
statute so as to deprive the suitor of the 
rights which he admittedly had on the 
date of suit. The provision as amended 
cannot have any retrospective operation 
so as to affect vested rights, 


10. No doubt it is a well-settled rule 
of construction that no provision in a 
statute should be given retrospective 
effect unless the legislature by express 
terms or by necessary implication has 
made it retrospective and that where a 
provision is made retrospective, care 
should be taken not to extend its retro- 
spective effect beyond what was intended. 
The learned counsel for the appellants 
referred us in this connection to the de- 
cision of the Supreme Court in State of 
Kerala v. Thomas (1976 Ker LT 566): 

. (ATR 1976 SC 2363) where the decision of 
this court in 1973 Ker LT 701: (AIR 1974 
Ker 28) had been affirmed. The question 
that arose for consideration in that case 
was whether voluntary transfer of lands 
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which are kayal padasekharams o? Kutta- 
nad area between September 15, 1963 and 
January 1, 1970 was valid or noz. S. 84 


‘is the provision in the.Act whica deals 


with the validity of voluntary transfers. 
It reads thus: 

"84. Certain voluntary transfers to be 
null and void.— (1) Notwithstanding any- 
thing contained in any law for the time 
being in force, all voluntary transfers 
effected after the date of publication of 
the Kerala Land Reforms Bill, 1963, in 
the gazette, otherwise than — 

(i) by way of partition; or 

Gi) isis loestbense care 

(iii) In favour of a person who was a 
tenant of the holding before the 27th 
July, 1960 and continued to be sc till the 
date of transfer; or 

(iv) xx XX XxX 
by a family or any member thereof 
or by an adult unmarried person own- 
ing or holding land in excess of vhe ceil- 
ing area or otherwise than by way of 
gift in favour of his son or dauzhter or 
the son or daughter of his pre-Jeceased 


son or daughter, by any person owning ` ` 


or holding land in excess of the ceiling 
area shall be deemed to be transzers cal- 
culated to defeat the provisions of this 
Act and shall be invalid: 


Provided that, without prejudice to any 
other right of the parties to any such 
transfer, when any purchase price is 
payable under section 56 or any :ompen~ 
sation is payable (under section 72-H or 
section 88) for any land covered. by the 
said transfer, it shall be competent for 
the Land Tribunal to award tn the trans~ 
feree, out of the purchase price or com- 
pensation amount in respect of such land, 
such sum as the land tribunal may con- 
sider just and proper. 

(2) Notwithstanding anything contained 
in any law for the time being <n force, 
all voluntary transfers effected by any 
person (other than a family or ary mem- 
ber thereof or by an adult unmarried 
person) owning or holding, land in excess 
of the ceiling area after the ist July, 
1969, otherwise than — 

(i) by way of partition; or 

Gi) in favour of a person who was a 
tenant of the holding before the 27th 
July, 1960 and continued to be so a the 
date of transfer; 

(iii) xx xX xx 
shall be deemed to be transfers calculated 
to defeat the provision of this Act and 
shall be invalid: 

Provided that without prejudice to any 
other right of the parties to any such 
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transfer when: any purchase price is pay- 
able under Section 56. or any compensa- 
tion is payable under section 72H or sec- 


‘tion 88 for. any: ‘land covered by the said 


transfer it “shall be competent for the 
Land Tribtinal to award to the transferee, 


-. out of the purchase ‘price or compensation . 


„amount in respect of such land sucp, sum 
as_ the Land Tribunal may consider just 
and proper, 


(3) For the removal of doubts, :t is 
hereby clarified that the expression 
“ceiling area” in sub-sections (1) anc (2) 
means the ceiling area specified in sub- 
section (1) of section 82 as amendec by 
the Kerala Land Reforms Cae 
Act, 1969 (35 of 1969).” 


11, Clause 1 of sub-section (1) of S. 81 
as it originally stood specifically provided 
that provisions of Chapter III, which deals 
with restriction on ownership and posses- 
sion of land in excess of ceiling area and 
disposal of excess lands (in which Chap- 
ter S. 84 comes), “shall not apply to 
-kayal padasekharams of Kuttanad area 
specified in Schedule IV, so long as such 
padasekharams are used for the culciva- 
tion of paddy or such other crops as the 
government may by the notificatior. in 
the gazette direct”, It was not in contro- 

. versy in that case that the kayal lends 
concerned therein are of the category 
mentioned in clause (1) of sub-section (1) 
‘of S. 81. They were, therefore, exempt 
from the restriction on ownership pre- 
ecribed by various sections of Chapter III 
` including S. 84. The Supreme Court 
pointed out in that case that even though 
by virtue of S. 84 of the Act all vel 
tary transfers effected after- September 15, 
1963 (date of publication of the Kerala 
Land Reforms Bill, 1963, in the gazette) 
were invalid, such invalidity will not 
` attach to kayal padasekharams of Kutta- 
nad area, because of S. 81 (1) (1). Thaugh 
this exemption was withdrawn by S. 65 
Act 35 of 1969 that amendment was not 
brought into force until January 1, 1970. 
Hence the Supreme Court points out, the 
voluntary transfers made between Sep- 
tember 15, 1963 and 15th January, 1970 
were valid. The Supreme Court in that 
case rejected the contention of the Advo~- 
ecate-General of the State that S. 65 
should be given retrospective effect from 
April 1, 1964 as Ss, 82 and 84 of the Act 
were brought into force on that day 
pointing out that S. 65 of Act 35 of 1969 
was neither curative nor merely declara- 
tory and a statute is not to be read re- 
trospectively except of necessity. 
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12, Not only are we bound by that 
decision bu; there could also be no two 
opinions on the well-settled principles of 
law stated therein. The difficulty is in 
applying the same to the facts of the pre~ 
sent. case. In regard to pending proceed 
ings in courts ete, the amending Act — 


‘Act 35 of 1969 — carries a specific pro- 


vision which requires the retrospective 
operation of the provisions of the Act 
or of the Act as amended, This is embo- 
died in S. 108 (3) of tha Amending Act 
—Act 35 of 1969 — which reads as follows 
(substituted as per S. 22(b) of the Kerala 
Land Reforms Amendment <Act, 1971 (Act 
25 of 1971): ; 


"(3) If in any suit, application, appeal, 
revision, review, proceedings in execution 
of a decrea or other proceedings pending 
at the commencement of this section be- 
fore any court, tribunal, officer or other 
authority amy person claims any benefit, 
right or remedy conferred by any of the 
provisions of the principal Act or the 


` principal act as amended by this Act, 


such suit, application, appeal, revision, 
review, proceedings in execution or other 
proceedings shall be dispcsed.of in ac- 
cordance with the provisions of the prin- 
cipal Act as amended by this Act.” 

13. It is apparent that we will have 
to dispose of the case in accordance with 
the provisions of the Act as amended by 
Act 35 of 1969. Here is a case where the 
Receiver’s tenant — the defendant — is 
claiming a benefit or right conferred by 
the principal Act as amended, 

14. - In this connection the learned 
counsel for the appellants referred us to 
a Division Bench ruling of this court in | 
Parameswaran Nambudiri v. Kalyani 
(1974 Ker LT 67) to which one of us (the 
learned Chief Justice) was a party. The 
facts of that case were as follows: 

In execution of the decree in O.S. 623 
of 1954 of the Munsiff’s court, Wadakkan- 
cherry, as modified by the decree in 
A.S, 55 of 1956, District Court, Trichur 
the rights of the Ist respondent in the 
revision petition before this court as- a 
tenant were sold and purchased by the ` 
revision petitioner, who was the decree- 
holder. The property was delivered over 
to the purchaser. The ist respondent 
filed an application for restoration of pos- 
session under S. 6 of Act 9 of 1967. The. 
same was filed on -27-1-1968. Act 9 of 
1967 was a temporary enactment, which 
remained in force till 31-12-1969. S. 1, 
Clause (4) of that Act enacted that on 
the expiry of the Act, the provisions of 
S. 4 of the Interpretation and General 
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Clauses Act 1125, shall apply as if the 
Act had been repealed by an Act of 
Kerala State Legislature, Act 35 of 1969 
was passed into law with effect . from 
1-1-1970. The same contained a provision, 
S, 13B, substantially on the same terms 
as S. 6 of Act 9 of 1967, with a provisa 
superadded, The proviso said that . an 
. application for restoration of possession 
by the dispossessed tenant which was con- 
‘ templated also by S, 6 of Act 9 of 1967 
would not He against a bona fide purcha= 
ser for value after the date of dispossess 
sion and before the date of publication of 
the Land Reforms Amendment Bill, 1968, 
It was contended by the revision petitioner 
in that case that after the delivery of 
possession in execution of the court-auc~ 
tion sale amd purchase, he had entered 
into an agreement with a stranger, receiv- 
edapart of the consideration and put the 
stranger in possession on 31-12-1967, The 
courts below held that the réspondent’s 
application for restoration was liable to 
be dealt with under the provisions of Act 
9 of 1967 unaffected by the provisions of 
the subsequent Act 35 of 1969, This was 
challenged by the revision petitioner. 
According to him the application should 
have been dealt with under the provisions 
of the said later Act of 1969, and in par- 
ticular, of the proviso to S. 13B of that 
Act. This was based upon S. 108(3) re- 
ferred to above, Before its amendment by 
Act 25 of 1971, the section was differente 
Ty worded. The scope of the pré-amend= 
ment section fell to be considered by a 
Full Bench of this court in K, P, Muham=~ 
med v, Maya Devi (1971 Ker LT 284): 
{AIR 1971 Ker 290) There it was poimt- 
ed out that clause (3) of S. 108 applies 
only in respect of any matter, arising 
under and provided for by the principal 
Act which underlined expression, on the 
express provisions: of S. 1 of Act 35 of 


1969, meant, Act 1 of 1964. The Division 


` Bench referring to that decision rightly 
said there was nothing in Act 1 of 1964 
which conferred upon a tenant in cir- 
cumstances such as what had been dis- 
closed in the case, the right of restoras 
tion. The court further added nor is the 
position improved by the amendment of 
S. 108(3) introduced since the Full Bench 
decision; because, there was no applica- 
tion pending at the commencement of 
the section in which a right or remedy 
conferred by the provisions of the prin- 
cipal Act as amended by Act 25 of 1971, 
was pending adjudication. We- feel that 
in assuming that S. 108(3) of Act 35 of 
1969 as amended refers to “a right on 
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remedy conferred by the provisions of 
the principal Act as amended by Act 25 
of 1971”, a mistake was committed by 
the Division Bench. What has to be con- 
sidered was whether the right or remedy 
conferred by the provisions of the prin- 
cipal Act has amended by Act 35 of 
1969 was pending adjudication, S, 108(3) 
as it now stands is a substitution of the 
previous provision by the amending Act 
25 of 1971, S. 108(3) as amended says 
“the principal Act as amended by this 
Act,” S, 108 being a provision of Act 35 
of 1969 the expression could only mean 
Paapa Act as amended by Act 35 
of 1969. . 


15. Even otherwise we are not able to 
understand how_ the decision fin Para- 
meswaran. Nambudiri’s case (1974 Ker 
LT 67) would be of any help te the ap- 
pellants, because in this case the benefit 
or right that is claimed by the defendant 
fis something that is. conferred by the 
provisions of the principal Act itself, 


16. The learned counsel for the ape- 


pellant also put forward a plea that in’. 


applying. the amended provision of sec 
tion 3 üv) of the Act to the facts of this 
case, in computing the period of five 
years for filing a suit, the courts below 
had wholly overlooked the provision of 
Section 32 of the Act which barred the 
filing of the suit during the pendency of 
the application for the fixation of fair 
renf. It was pointed out that the courts 
below ought to have held that in com- 
puting the period of 5 years, the period 
during which the filing of a suit was’ 
barred under Section 32 of the Act, should 
have been excluded; the plaintiff has filed 
the suit within 5 years mentioned in the 
amended provision even assuming that 
they are applicable, and hence the courts 
ought to have decreed the suit. This 
argument is based on a mistaken assump- 
tion. Nowhere in the Act there is any 
provision which requires such period ta 
be excluded in computing the five years. 
It might be noted that in spite of the 
Kerala Stay of Eviction Proceedings Act, 
1967 and the Kerala Agrarian Relations 
Act the plaintiffs could have filed the suit 
for eviction. Under those Acts or even 
under the Act (Kerala Land Reforms Act, 
1963) -before the amendment in 1969, a , 
Teasa by a Receiver is not a Tease under 
the ordinary sense, The “lessee” under 
a court Receiver fs not a tenant as such. 
The law on the matter has been discussed 
in detail in Jacob v. Subramania Iyer 
1960 Ker LT 68: (AIR 1960 Ker 312), 
Summing up the principles Mr, Justice 


_.-@d to the court, unless 
*<strong grounds to believe, that this was 
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Velu Pillai’ speaking for the Bench 
states (at p. 214): . 


“The position may now be summet -up. 
A court or receiver taking possession 
of property ir suit does not thereby derive 
any title to it, much less any interest in 
it, not even a right of possessign, except 
for administering or managing or preserv~ 
ing it for the benefit of the party right- 
fully entitled to it; if so, there is no in- 
terest to transfer or to convey. In ad- 
ministering the property, a court cannot 
act directly, but has perforce to function 
through the agency of other; in this re- 
spect unlike the court, a receiver car, if 
he so intends or if the circumstances ‘var- 
rant, act by himself, but in the generality 
of cases he may find it necessary or ex- 
pedient mot to do so, but only through 
others. To us, it seems inconceivable, 
that the legislature had intended, by 
enacting a provision like S. 4 of the Act, 
to interfere with and thereby paralyse the 
administration of the properties committ- 
there are very 


intended. The reasons which might con- 
ceivably have induced the legislature to 
curtail or suspend a landlord’s rigkt of 
eviction, do not appear to us to have any 
application, to that of a- court or its offi- 
cer, who is in no sense a landlord but 
who,merely preserves the property for 
the benefit of the party who may be 
found entitled to it. Confronted with 
this, the learned counsel for the petitioner 
had to contend, that the so-called ‘lease’ 
subsists only during the continuance, and 
must come to an end upon the termina- 
tion of the receivership relying on the 
observations of the Tranvancore-Cachin 
High Court in Eappen Mathen v, Nara- 
yana. Iyer, (AIR 1953 Trav. Co 268) that 
lease by a mortgagee will be determined 
upon the redemption of the mortgage by 
the mortgagor. We are not called upon 
to make a pronouncement on this, but 
must state, that we are by no means cera 
tain, as the learned counsel appeared ‘to 
be, that once the provisions applicable 
fo a lease are extended to transactions of 
the character before us, there can be 
a half-way house in that process, asart 
from clear legislative provisions.’ 


Therefore, nothing prevented the plain~ 
tiffs from taking possession: of the Dro- 
perty immediately after the final decree, 
in the pariition suit, 


In the above view, the decisions of the 
courts beloy are correct, We dismiss the 
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second appeal, but ‘in the circumstances 
of the ease without- costs, 
i Appeal dismissed. 
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V. P. GOPALAN NAMBIYAR, C. J, 
V. BALAKRISHNA ERADI AND 
GEORGE VADAKKEL, JJ. 

R. P. Nair and another, Appellants v. 
Kerala State Electricity Board and 
others, Respondents. 

Writ Appeals Nos. 281 and 294 of 1974, 
D/- 14-11-1978. 

(A) Constitution of India, Art, 309 
Proviso — Kerala State Electricity Board 
(Employees’ Disciplinary Proceedings 
Tribunal) Regulations (1969) Regn. 6(c) 
— Disciplinary proceedings against 
Superintending Engineer of Kerala State 
Electricity Board — No decision of Board 
to refer to Tribunal — Board expressing 
itself against reference pending investi- 
gations on criminal side — Board leav- 
ing matter to Government to be dealt 
with — Requirements of Regn: 6(c) not 
complied with — Regulatior. does not ap- 
ply to person no longer in service of 
Board, | (Paras 4, 11) 

Anno: AIR Comm, Constitution of 
India (2nd Edn.) Art. 309 N. 7. 

(B) Constitution of India, Art, 309 
Proviso — Kerala Service Rules, Part DI, 
Ch. 1 R. 3 — Scope of — Disciplinary 
proceedings against employee after his 
retirement — Permissibility, 

Rule 3 allows only a limited type of 
enquiry to be proceeded with, namely 


-an enquiry in regard to withholding or 


withdrawing pension, or ordering re- 
covery from pension by reason of any 
misconduct or negligence during the 
period in service of the employee. Under 
clause (a) of the proviso zo R. 3, the 
departmental proceeding, if instituted 
during the service of the employee is 
to be deemed to be a proceeding under 
the Rule and may be continued and 
completed even after his retirement, To 
this limited extent alone is provision 
made under the rule for eccntinuance of 
a disciplinary enquiry beyond retire- 
ment. That too is by transmuting it by 
fiction to be an enquiry under the Rule. 
Beyond this, R. 3 does not in any way 
permit the authorities either to launch 
or to continue disciplinary prooredmea 
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_. -AIR 1978 SC 1109: 1978 Lab IC 824 
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after the ‘Fetirement of the employee. 
That would be destructive of the con- 
cept of relationship of employer and 


employee which has come to an end by 


reason of the retirement of the employee, 

beyond which disciplinary contro]. can- 

- not extend, AIR 1964 SC 72, AIR 1966 
SC 447 and AIR 1978 sc 1109 Rel. on. 

o. (Para 5) 
Ș Anno: AIR Comm, ` Constitution of 
‘India (2nd Edn.) Art. 309 N. 7. 


Cases Referred: Chronological Paras 


1978 Lab IC 1751: 1978 Ker LT 696 
AIR 1970 SC 214: 1970 Lab IC 271 
AIR 1970 SC 1494: 1970 Lab IC 1332 
. AIR 1966 SC 447 

AIR ‘1964 SC 72 

AIR 1954 SC 245: 1954 SCR 786 

. George Varghese Kannanthanam, 
“Thomas V, Jacop, Abraham Vakkanal, 
S. Narayanan Poti and S. Sankarasubban, 
for Appellants; N. Raghava Kurup and 
Advocate General, for Respondents. 


GOPALAN NAMBIYAR C. J.:— These 
writ appeals were referred to a Full 
Bench to consider the question whether 
disciplinary proceedings started while 
an employee was in service can be 
continued after . his retirement or termi- 
nation of-service, As the question has 
important and far-reaching effects on the 
service conditions of employees and 
disciplinary. proceedings tg be pursued 
against them, it was felt desirable and 
. necessary that the matter should be con- 
sidered and pronounced upon by a Full 
~- Bench; We shall first examine the facts 
-in W. A. No, 294 of 1974 in which the 
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“. main arguments were advanced, 


W. A. No. 294 of 1974; 


_ The appellant (writ petitioner) was a 
Superintending Engineer of the Kerala 
State Electricity Board, who entered on 
450 days’ leave and retired voluntarily 
“at the end of it on 15-1-1969. Normally 
he should have retired on 30-7-1970, By 
Ext, P4 memo dated 16-12-1969 issued 
_ by the Board he was called upon to 
-answer certain charges of misconduct. 
Ext.. P5 dated 13-1- 1970 is a copy. of his 
‘reply in answer, By Ext, P6 order dated 
1-9-1971 the Government referred the 
charges to the ‘Tribunal for disciplinary 
proceedings under Rule 3 of Part IM, 
“Kerala ‘Service . Rules, (K. S. R. for 
short) for enquiry. and report, Ext, P7 
is a copy of the summons issued by the 
Tribunal to the appellant, His writ peti- 
© tion was to quash Exts, P6 and P7, which 
“was demas by the learned Judge, The 
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learned Judge was of the. view that an 
“employee” for purposes of Reguletion 9 
of the Kerala State Electricity “Board 
(Employees’ Disciplinary Proceedings 
Tribunal) Regulations 1969 (referred to 
as the Regulations, for short) inzluded 
an “ex-employee” and that Rule 3 Part 
NI of the K. S. R. only supportec this 
conclusion. 

2. On behalf of the petitioner two 
contentions were raised: first that the 
petitioner having already retired on 
30-7-1970 the proceedings commenced 
against him while in service could not 
be continued either under the Regula- 
tions of 1969 or under the Disciplinary 
Proceedings Tribunal Rules, (the Tribu- 
nal Rules, for short), Next, that ir any 
event the Board, under the Regulations, 
is the competent authority to decide the 
question of referring the case to the 
Disciplinary Tribunal and of requesting 
the Government to formally make the 
reference; and that no such decisicn by 
the Board and no request to the Govern- 
ment to formally make ‘the reference 


had been formed or made in compliance . 


with the Regulations. . 

3. Rule 2 of the Regulations states 
these rules apply to all regular emplo- 
yees in the service of the Board. 

4. Rule 6(b) and (c) of the 
tions read: 

“6(b) The Board may, after examining 
the records and after making such con- 
sultation as may be deemed necessary 
decide whether the case shall be proceed- 


Regula- 


ed with and if so whether it shall bə 


tried by the Tribunal. 

(c) If the Board decide that the case 
shall be tried by a Tribunal the Board 
through its secretary shall forward all’ 


. the records to Government with a speci~ 


fic request to refer the case to tke Tri- 
bunal for trial and Government im turn 
shall refer the case to the Tribunal and 
call upon the Board to render such 
assistance as is required unless for. 
specific reasons to be advised to the 
Board, the Government find that it is a 
case not fit for reference to the Tris 
bunal.” 


From the above clauses, it wotld ba,- 
seen that the decision whether the case 
shall be proceeded:with by the Tribunal 
has to be taken by the Board; and after 
the Board has taken the decision.on the 
point, it is to make a specific reqt-est for 
reference of the case to the Tribunal by 
the Government.. Ext. P6 order of the 
Government refers -as Item No, 6 recited 


` 


-on before 
‘while criminal investigations were pro- 
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at the top of it, to a letter dated 23-3- 
1970 from the Board to the..Government. 


, Referring to the said letter the Govern- 


ment recited in paragraph 1 of Ext, Pé 
that the Board had recommended to the 
Government that the case against the 
appellants in the two writ appeals be- 
fore us, and others, be referred to the 
Tribunal for Disciplinary Proceed-ngs 
as contemplated in 1969 Regulations, 

If Ext. P6 embodies a correct state- 
ment of the position, there would be due 
compliance with ‘the provisions of the 
Regulations. We have examined the 
letter dated 23-3-1970, which was made 
available to us from the files by the 
leamed Advocate-General, The. said 
letter completely belies the statemen; in 
Ext. P6. That letter of the Board pcints 
out that in answer to an earlier letter 
dated 1-1-1970 of the Board, the Govern- 
ment had pointed out that certain 
charges against the appellants in the two 
Writ Appeals and others were pending 
criminal investigation and it would be 


_fnadvisable to have parallel enquiry by 


way of disciplinary proceedings before 
the Tribunal, The Board was therefore 
asked to consider whether the reference 
to the Tribunal was really necessary 

the context, This was strictly within the 
power of the Government, as would be 
seen from the concluding words in 


` Clause (c) of Rule 6 of the Regulatiors. 


In answer thereto, the Board- stated 
(by their letter dated 23-3-1970) hat 
they . would leave the matter to the 
Government to be dealt with, The Board 
also stated its view that it was not desir- 
able to allow parallel proceedings to go 
the Disciplinary Tribunal 


ceeding. This surely, cannot be regarded 
as due compliance with the provis-ons 
of Regulation 6(c). There is neither a 
decision by the Board to refer the ease 
to the Tribunal, nor any specific request 
by the Board to the Government to ior- 
mally refer the matter, The Board did no? 
take any decision to refer to the Tribunal; 
it expressed itself against a reference 
while investigations on the criminal side 
were pending, and left it to the Govern~ 


“ment to take such action as it might deem 


fit to take, This does not satisfy the 
requirements of Regulation 6(c). 


5. We shall examine the position from 
the point of view of Rule .3, Par; III, 
Chapter I of the K.S.R, That rule reads: 


“3. The Government reserve to them= 
selves the right of withholding or with- 
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drawing a pension or any part of it, whe- 


- ther permanently or for a specified period, 


and the right of ordering the recovery 
from a pension of the whole or part of 
any pecuniary loss caused to Government, 


-if in a‘ departmental or judicial proceed- 


ing, the pensioner is found guilty of grave 
misconduct or negligence during the >- 
period of his service, including service 
rendered upon re-employment after re- . 
tirement. i 

Provided that — 

{a) Such departmental proceeding, if 
instituted while the employee was in ser- 
vice, whether before his retirement or 
during his re-employment, shall after the 
final retirement of the employee, be 
deemed to be a proceeding under this 
rule and shall be continued and conclud- 
ed by the authority by which it was com- 
menced (in) the same manner as if the 
employee had continued in service; 

(b) such departmental proceeding, if 
not instituted while the employee was in 
service, whether before his retirement or 
during his re-employment,— 

(i) shall not be instituted save with the 
sanction of the Government; 

(Zi) shall not be in respect of any event 
which took place more than four years 


before such institution; and 


(iii) shall be conducted by such autho- 
rity and in such place as the Government 
may direct and in accordance with the 


- procedure applicable to departmental 


proceedings in which an order of dismis- 
sal from service could be made in rela- . 
tion to the employee during his service; 


(c) no such judicial proceeding, if not | 
instituted while the employee was in . 
service whether before his retirement or 
during his re-employment shall be im- 
stituted in respect of a cause of action 
which arose or an event which took 


place more than four years before.such . 


institution; and . 
The Rule does not authorise the conti- 
nuance of disciplinary proceedings as 
such, against a Government Servant after 
his retirement, Both on principle and on 
authority, such a position cannot be 
easily countenanced. It allows only a 
limited type of enquiry to be proceeded 
with, namely an enquiry in regard — 
to withholding or withdrawing pen-| - 


sion, or .of ordering recovery from 
pension by reason of any mis- 
conduct or negligence during the 


period in service of the employee. Under; - 
clausa (a) of the proviso to the Rule, the). 
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departmental: proceeding, if instituted 
during the service of the employee is to 
be deemed to be a proceeding under the 
Rule and may be continued and- com- 
_|pleted-even after. his retirement. To this 
limited extent alone is provision made 
under the rule for continuance of a dis- 
ciplinary enquiry beyond retirement, 
That too is by transmuting it by fiction 
to be an enquiry under the Rule, Beyond 
this, we cannot understand the rule as 


in any way permitting the authorities. 


either to launch or to continue disci- 
plinary proceedings after the retire- 
ment of the employee. That would be 
destructive of the concept of relation- 
ship of employer and employee which 
has come to an end by reason of the 
retirement of the employee, beyond 
which, disciplinary control cannot | ex« 
tend, In S. Partap Singh v. State of 
Punjab (AIR 1964 SC 72) it was pointed 
out by the Supreme Court (at p. 81) 


“We should, however, add that wa 
should not be taken to have . accepted 
the interpretation which Dayal J, has 
‘placed on each one of the several rules 
which he has considered. Besides, we 
should not be taken to have accepted 
the submission of the learned Attorney- 
General who appeared for the respon- 
dent-State, that the provision in Art. 
310(1) of the Constitution that “members 
of a Civil Service of a State hold office 
“during the pleasure of the Governor”, 
conferred a power on the State Govern- 
ment to compel an officer to continue in 
service of the State against his will 
apart from service rules which might 
govern the matter even after the age of 
superannuation. was reached, or where 
he was employed for a defined term, 
‘even after the term of his appointment 
was over, We consider that to construe 
the expression “the pleasure of the 
Governor” in that manner would be 
patently unwarranted besides being con- 
trary to what. this Court said in State 
of Bihar v. Abdul Majid, 1954 SCR_786 
at p. 799: (AIR 1954 SC 245 at pp. 249= 
250).” 


The same principle was restated in The 
State of West Bengal v, Nripendra Nath 
Bagchi (AIR 1966 SC 447). We find the 
same principle being also repeated in 
-B. J. Shelat v. State of Gujarat (AIR 
1978 SC 1109). 


6. In State of Punjab v. Khemi Ram 
(AIR 1970 SC 214) and also in V.P., 
Gindroniya v. State of M. P. ATR 1970 
. SC 1494) the Supreme Court stated the 


principle that if disciplinary. action is to 
be taken against an employee it must be 
taken before he retires from tha ser-, 
vice, and that the proper course to fol- 
low is to suspend’ the employee before 
his retirement and refuse to permit him 
to retire so as to complete the Ciscipli- 
nary proceedings, We may quote the 
relevant observations from the earlier 
of these decisions (at p. 217): 

“There can be no doubt that if disci- 
plinary action is sought to be taken 
against a Government servant it must 
be done before he retires as provided 
by the said rule. If a disciplinary en- 
quiry cannot be concluded before the 
date of such retirement, the course open 
to the Government is to pass an order 
of suspension and refuse to permit the 
concerned public servant to retire and 
retain him in service till such enquiry 
is completed and a final order is passed 
therein.” 


In Somasekhara Menon v, State of 
Kerala (1978 Ker LT 696): (1978 Lab IC 
1751) a Division Bench of this Court, to 
which one of us (Eradi, J.) was a party, 
had occasion to consider the position. 
It was remarked that a formal Ciscipli- 
nary enquiry‘inder Rule 15 of the Civil 
Services (Classification, Control and Ap- 
peal) Rules for the imposition of a ma- 
jor penalty against a person who retired 
from service was not contempleted by 
Chapter I, Rule 3, Part III of the Kerala 
Service Rules, 


7. These are the decisions which have 
discussed the principle of initiating or 
continuing disciplinary proceedings, 
against a person after his retirement from 
service, Having regard to the principle 
expounded in them, and particularly to 
the fact that action taken has no: been 
in conformity with Regulation 6 of the 
Board’s Regulations, we are of opinion 
that Exts, P6 and P7 cannot be sustained, 

8 The learned Advocate-General 
argued with reference to the provisions 
of Rule 3, Part-II, Chapter I of the 
K. S. R. that for the limited purpose of 
the enquiry contemplated by the said 
Rule even an ‘ex-employee’ must be 
deemed to be an ‘employee’. We are una 
able to go so far, We cannot agrze with’ 
the learned single Judge who was pre- 
pared to make this extension 2m the 
ground that there was nothing in the 
Rule against excluding an ex-employee, 
That would not be a correct approach . 
in defining the scope and content of the 
Rule, Even assuming that Rule 3 of 
Par, III, Chapter I of the K. S. R, can 


1979 


be stretched to this extent, we certainly 
cannot make any such extension in res- 
pect of the provisions of the Regulations ` 
in view of the clear and categorie prcvi-~ 
sions of Regulation 2, 

9. We allow this writ appeal and sef 
aside the judgment of the learned Judge 
and direct that O, P. No. 4483 of 1371 
will stand allowed and Exts, P6 and P7 
will stand quashed. There will be no 
order as tc costs. 

W. A. No, 281 of 1974: 

10. It will be enough to notice the 
facts in the writ appeal, as this case 
seems to stand on a stronger footing 
than the previous writ appeal, which we 
have just disposed of, and is governed 
by the same principle as was involved 
in the previous appeal. The appellant 
before us was the Chief Engineer of tha 
Kerala State Electricity Board, who 
retired on 17-10-1968 on superannuatjon, 
Some time ‘before his retirement viz. 
on 1-5-1967, he had been appointed 
Chairman of the Electricity Board for a 
term of two years, which would expire 
. On 30-4-1969, After the expiry of the 
` said term, Ext, Pl memo of charges 
dated 8-1-1970 was served on him for 
explanation in respect of certain mis- 
conduct alleged to have been committed 
during his term as Chief Engineer under 
the Board. He submitted his explanation 
and by Ext, P2 order dated 1-9-1971 
(same as Ext, P6 in the other writ ap- 
peal) the Government referred the case 
to the Tribunal. As we indicated while 
dealing with the other Writ Appeal, zhe 
Government’s order of reference is a 
common order covering the appellants 
in the two Writ Appeals and some 
others. 


li, For reasons which we have indi- 
cated while dealing with Writ .Appzal 
No. 294 of 1974 we are of opinion. the 
order cannot stand. The case stands on 
a stronger footing than the previous 
writ appeal, as the very initiation of 
proceedings against the appellant was 
subsequent to his retirement, namely, 
only on 8-1-1970, The jmitiation itself 
was completely without jurisdiction as a 
disciplinary proceeding. A reference to 
the Tribunal was wholly incompetent by 
reason of the infirmities pointed cut 
oe dealing with the earlier Writ Ap- 
peal. 

In addition there is the further strong 
ground that under Regulation 2, the 
[Regulations themselves apply only to 
those under the service of the Board. 
They cannot have application to thcse 
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like the appellant who had retired and 
were no longer in service of the Board. 
The result is that the proceedings started 
against the appellant in this writ appeal 
are wholly void, We allow this Writ Ap- 
peal and set aside the judgment of the 
learned Judge. O. P. No. 4513 of 1971 
will stand allowed and Ext. P2 order of 
the Government will stand quashed, 
There will be no order as te costs. 


Appeals allowed. 
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FULL BENCH 
V. P. GOPALAN NAMBIYAR, V. BALA« 


KRISHNA ERADI AND G. BALA- 
. GANGADHARAN NAIR, JJ.* 


Narayana Pattar, Petitioner v, State of — 


Kerala and others, Respondents, 


Civil Revn, Petn. No. 1234 of 1975, D/- 
3-12-1976. 


(A) Kerala Land Reforms Act (1 of 
1964), Ss, 84, 82 — Scope and effect of 
S. 84(3) (as inserted by Kerala Act 17 of 
1972) — Validity of transfers — Deter- 
mination — Test —- AIR 1974 Ker 28 
Partly Overruled, 


Per Majority (Gopalan Nambiyar, J. 
contra): The effect of sub-set. (3) of 
S. 84 as inserted by Kerala Act 7 of 1972 
is that in every case where subsequent to 
the coming into force of the said sub- 
section a question as to the validity of a 
transaction of voluntary transfer comes 
up for determination under sub-sec, (1) or 
sub-sec, (2) of that Section, the said 
question will have to be decided on the 
basis of the clarification given by the 
legislature in sub-sec. (3) regarding the 
meaning of the expression “ceiling area” 
occurring in sub-secs, (1) and (2); in other 
words, the ceiling area of the transferor 
will have to be reckoned on the basis of 
the revised limits prescribed by sub-sec, 
(1) of S. 82 as amended by Act 35 of 
1969 and not with reference to the terms 
of the said sub-section as they originally 


*(Note : In this case, the Judges of 
the Full Bench differ.in their views, The 
majority view is taken by V. Balakrishna 
Eradi and G. Balagangadharan JJ. and 
the minority by Gopalan Nambiyar J. The 
fludgments in the case are, however, print- 
ed in the order in which they are given 
in the certified copy. The first judgment 
is not, therefore, necessarily the judgment 
i jori Ed.). 


AW/BW/A262/79/SSG 


140 Ker. [Prs. 1-2] Narayana Pattar v. State (FB) (G. Nambiyar J.) ` 


stood prior to 1-1-1970. Therefore, sub-s. 
(3) of S. 84 is a declaratory. provision in~ 
tended to explain and clarify the existing 
legal ‘position regarding the meaning of 
the expression “ceiling area” occurring in 
sub-secs,. (1) and (2) of S. 84 and it has, 
_ therefore,.to- be given retrospective ope- 
ration. The ‘provisions of sub-sec, (3) of 
S. 84 have therefore to be applied in de- 
termining the question of validity of 
voluntary transfers effected subsequent 
to 15-9-1963 whenever such a question 
arises.for consideration subsequent to the 
coming into force: of the Kerala Land 
Reforms (Amendment) Act, 1972 which 
introduced the ney sub-sec, (3) in S, 84 
of the Act. AIR 1974 Ker 28 Partly 
Overruled, 1976 Ker LT 427 Dist., 1976 
Ker LT 362 (FB) and AIR 1977 SC 311 
Foll. 


The provision contained in S. 84(3) does 
not have any repercussion at all on the 
exemptions granted under S, 81(1) of the 
Act.” There is nothing in the sub-section 
which: affects, to any extent, the opera~ 
tion and effectiveness of the exemption 
that had been granted under cl. (1) of 
S. 81(1) in favour of Kayal lands in res- 
pect of the period prior to the deletion 
of the said clause by the amendment 
brought about by Act 35 of 1969. AIR 
1976 SC 2363 Explained. (Para 23) 


(B) Interpretation of Statutes — Decla- 
ratory provision — Retrospectivity. 

Where & statutory provision is in its 
_nature declaratory it will be presumed to 
be retrospective unless a contrary inten- 
tion is clearly indicated by the legisla- 
ture, the reason being that its underlying 
- purpose of explaining or clarifying the 
existing law will be effectively served 
only by giving it such a retrospective 


construction. (Para 18) 
Cases Referred: Chronological] Paras 
AIR 1977 SC 311 21 


AIR 1976 SC 2363: 1976 Ker LT 566 11A, 
a 12, 20, 21, 22, 24 


1976 Ker LT 362 (FB) 7, 9, 10, 21 
1976 Ker LT 427 11A, 20, 25 
1976 Ker LT 632 (FB) 10, 11A, 20 


AIR 1974 Ker 28: 1973 Ker LT 701 1, 3, 

i 4, 5, 3, 9, 11, 11A, 12, 19, 20; 21 
1973 Ker LT 356 5 
AIR 1971 Ker 98: 1970 Ker LT 659 CR 


AIR 1970 SC 398 6 
AIR 1967 SC 930 6, 12 
AIR 1962 SC 50 5. 
AIR 1959 SC 475 5, 6 
(1890) 63 LT 705 Jones v. Bennet at 


< (1584) 76 ER 637 Heydon’s case 


(Paras 18, 19, 27). 


` excess land.” 


A.LR. 


T. R. Govinda Warrier and K. Ramaku- 
mar, for Petitioner; M. M. Abdul Khader 
“Advocate General, for Respondents; 
GOPALAN NAMBIYAR, J.:— The 
question that squarely arises in thjs re- 
vision petition is whether in determining. 
the validity of the alienation in excess 
of the ceiling area.effected after 15-9-1963 
(date of publication of Land Reforms Bill, 
1963), and before 1-1-1970 (date of coming 
into force of Act 35 of 1969), the ceiling 
is to be reckoned with respect to the pro- 
visions of the Amending Act 35 cf 1969, 
or with respect to the prior Jaw. In 
Joseph v. State of Kerala (1973 Ker LT 
701): (AIR 1974 Ker 28) a Division Bench 
consisting of myself and Viswanatha Iyer, 
J. held that the validity of the alienations 
had to be judged with respect to the law 
as to ceiling area in force on the date of 


’ the transfers and not the law on the 


effectuation of the ceiling area by notifi- 
cation issued under S, 83 of the Act, viz., 
1-1-1970, f 

Viswanatha Iyer, J. who referred this 
case to a Division Bench recorded his 
view that although the learned Judge was 
aparty tothe decisionin 1973 Ker LT 701: 
(AIR 1974 Ker 28) he had not expressed 
any opinion either agreeing or disagreeing 
with my judgment. The Division Bench 
(Eradi & Vishwanatha Iyer, .JJ.) has not 
expressly doubted the correctness of the 
earlier ruling of ours, but has left it to 
be implicit from the reference to the Full 
Bench. This was made amply ‘clear at 
the hearing of this revision petition. The 
judgment delivered by’ me in 1973 Ker 
LT 701: (AIR 1974-Ker 28) was not my 
individual judgment, but one on behalf 
of the Division Bench, and had been sign- 
ed also by my learned brother Viswana- 
tha Iyer, J. It would not be correct to 
state that the learned Judge had not ex- 
pressed any view. That would, of course, 
not preclude him from doubting the cor- 
rectness of the earlier view. 


2. The scheme of the provisions of the 
Act regarding ceiling, may be briefly 
noticed. The expression “ceiling area” is 
defined in S. 2(3) of the Act, as the extent 
of land specified in S. 82 as the ceiling 
area. Chapter III is titled: “Restriction 
on ownership and possession of land in 
excess of ceiling area and disposal of 
Broadly stated, the scheme 
of the sections in this Chapter is this. 
S. 81 provides for categories of lands 
exempted in reckoning the ceiling area. 
S. 82 lays down the ceiling area in the ' 
case of an adult unmarried person, fami~ _ 
ly of two or more, family of more than 


ae 
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five, and any other person, S. 83 makes 
unlawful the holding or possessior. of 
lands in. excess of the .ceiling area with 
effect from such date as may be notified 
by the Government. -The notified date is 
121-1970. S. 84 provided that all vo-un= 


‘tary transfers effected after the date of 


publication, of the Kerala: Land Refcrms 
Bill 1963 (viz, 15-9-1963) in excess of the 
ceiling area shall be deemed to be trans- 
fers calculated to defeat the provisions of 
the Act and shall be invalid. S. 85 ro- 
vided for surrender of excess lands to the 
Government, ie. lands in excess of the 
ceiling area on the date notified under 
S. 83. The rest of the sections are im~ 
material, ‘ 


3. In the light of the above provis‘ons, 
the question for decision, is, whether the 
invalidating Section viz, S. 84 is to be 
applied to ari alienation effected priar-to 
1-1-1970 with reference to the determi~ 
nation of ceiling effected by the notifica~ 
tion dated 1-1-1970, or whether the same 
is to be adjudged with respect to the 
ceiling area provided in S, 82 of the Act, 
as it stood on the date of the alienation. 
The Division, Bench in 1973 Ker LT 701: 
(AIR 1974 Ker, 28) held in favour of the 
latter. The correctness of the view has 
been canvassed. 


-4. The definition of the ceiling area in 


"S. 2(3) as “the ceiling area specified in 
S. 82 of the Act” and the equitable prin- 


ciple that the validity of a transfer is to 
be judged with respect to the law in Zorce 
at the time of the transfer seem to zom- 
mend the view in 1973 Ker LT 701: [AIR 
1974 Ker 28). As against that, it was 
argued for the State that there was no 
law in force relating to ceiling area till 
the issuance of the notification on 1-1- 
1970 prohibiting transfers in excess of 
ceiling area; and therefore the validity 
of a transfer under S. 84 of the Act 
must be judged with respect to the law 


-. as to ceiling on 1-1-1970. The petitioner 


would state that the prescription of ceil- 
ing contained in S, 82 was meant to be 
effective immediately, as the provisions 
for resumption would show. Under S. 18 
(1) no application for resumption in res- 
pect of tenancies subsisting on the date 
of coming into force of the Act was to be 
made after a period of one year from the 


*. commencement of the Act. The ceiling 


provision was thus not an ineffective pro- 
vision having nothing more than a “con- 
stitutional” existence in the Statute, but 
was real and effective for certain pur- 
poses of the Act. So ran the argument 
of Counsel for the petitioner. 
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5. There is another aspect of the mat- 
ter. The object of S, 84 seems to be to 
prohibit and to invalidate transfers. meant 


` to defeat the provisions. of the Act. The 


Section is categoric thdt it: applies to 

transfers effected since the date’ of the 

publication of the Bill, ie. 15-9-1963, The 

transfers are not made illegal as against 

Government or the tenant in possession 

alone, but generally. The -motive . for 

such transfers would be the strongest, 

immediately after the publication of the 

Bill on 15-9-1963 and before the ceiling 

area got crystallised by issuance of the - 
notification on 1-1-1970. To hold that 

ceiling area got fixed only on 1-1-1970 

would be to hold that transfers effected 

from 15-9-1963 to 1-1-1970 would get in- 

validated from and after 1-1-1970 and - 
would remain in a state of suspended 

animation till then. These considerations 

are in favour of giving an interpretation 

to the Section in the same way as was 

done in 1973 Ker LT 701: (AIR 1974 

Ker 28). That was how my learned ’ 
brother Poti J. also understood “the 

section in Sivaramakrishnan v. State 

of Kerala (1973 Ker LT 356). The obser- - 
vations of the Full Bench in para 50 of 
Narayanan Nair’s case (1970 Ker LT 659). 
(AIR 1971 Ker 98) also are in support of 
this view. Observed the Full Bench fat 
p. 115 of AIR): 


"50. By S. 84 all P e e P 
after a certain date made by persons 
holding land in excess .of the ceiling area 
(with certain exceptions as, for example, 
transfers by way of partition or in favour 
of a person who has been a tenant of 
the holding since the 27th July 1960, the 
date when the Agrarian Relations Bill was 
returned by the President] are declared : 
to be transfers made to defeat the provi- 


. sions of the Act and accordingly invalid. 


Sub-sec. (1) deals with transfers made 
after the publication of the Kerala Land 
Reforms Bill, 1963 (the Bill of. the origi- 
nal Act) while sub-sec, (2) deals with. 
transfers effected after the Ist July 1969 
on which date the report of the Select 
Committee on the bill of the amending 
Act was expected to be published. Hav- . 
ing regard to the fact that sub-sec, (2) is 
virtually a repetition of sub-sec. (1) (ex- 
cepting that transfers on account of na- 


tural love and affection come within the - . 


exceptions in the former but mot in the. 
latter) and that sub-sec, (1) covers the: 
period covered by sub-sec, (2) we should. 
think that the ceiling area referred to in” 


‘the former is the ceiling area under the 
Bill of 1963, while the ceiling area of the 


*. section is necessary for the 
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„| datter is-the ceiling area under the amend- 


“i zed ‘Act, However. that might be—we are 
~! @Xpressing no final opinion on the point -- 


“the? effect of the, section is to. deprive the 
transferee of his - rights in the.. 
(which land constitutes an’ estate). and. 
.make pim- eligible for such compensation 
as the Land Tribunal thinks fit to award 


out of the compensation payable for the 
in cases © 


land covered by the transfer 
where the land has te be surrendered by 
reason of the transferor holding land in 
excess of the ceiling, the land having 
becomé once more the transferor’s land. 
(It is said, on behalf of the State that, 
-. as far as possible, ït will be the untrans- 
ferred land ‘that will be chosen for sur- 
-render under S. 85(5) and that S. 84 


.. Which -only annuls transfers: to the ex~ 
“tent they defeat the 


; provisions of the 
_ Act. does not affect title as between the 
` transferor and the transferee, With all 

this we are not here concerned). The 

‘scheme of 

_ land reform, since, obviously, persons 

holding land in excess of the ceiling must 


have been making transfers (mostly be<- 


n nami) to evade the legislation that was 
on the anvil, The section therefore comes 
" within the protection of Art. 31A — the 
- right affected thereby is the tranferee’s 
right in the land, namely, 
bought by him — and is saved from 
attack under Arts. 14, 19 and 31; see in 
this connection Raghubir Singh v. State 
of Ajmer ` AIR 1959 SC 475 and 


State. of Bihar v. Umesh Jha AIR 


1962 SC ‘50 where like provisions 
for invalidating anticipatory transfers de- 
signed to defeat agrarian reforms were 
. upheld on the ground that they were en= 
titled to the protection of Art, 314.” 

. The above view, no doubt was merely 
tentative and not final. 

6. As against these consideration, the 
learned Advocate-General argued that 
‘Ss. 81 to 86 form an integrated. scheme 
of provisions dealing with the ceiling area 
and the surrender of lands in excess of 
the same to the Government and that the 
law as to ceiling area for working out 
. these provisions became complete and 

effective only on the issuance of the noti- 
fication dated 1-1-1970 under S., 83 of the 
Act. Till then it was said the ceiling pro- 
visions would have been effective as pos- 
session and ownership of lands in excess 
of ceiling area was tabooed only from 
1-1-1970. For this purpose, the strongest 
reliance was placed on the decision in 
State of Orissa v. Chandrasekhar Singh 
(AIR 1970 SC 398), We may extract para 
5 of the judgment. 


k 


Jand 


the estate, 


ALR. 
“5 Before the High Court it was 


‘urged on behalf of the land-holders that 


when the principal Act was enacted it 


” became law in force, and the ceiling limit 


prescribed thereby. became effective, even ` 
though Ch. IV was not extended" by a 
notification under S, 1(3) of the Act, and 
since the subsequent legislation seeks to 
restrict the ceiling limit and to vest the 
surplus land im the Government under — 
S. 45 as amended, there is compulsory 
acquisition of land which may be valid 
only if the law provides for payment to 
the land holder for extinction of his in- 
terest, the market value of that part of 
the surplus land which is within the ceil- 
ing limit under the principal Act. This 
argument found favour with the High 
Court. In their view the expression “law 
in force” must be “construed only in the 
constitutional sense and not in the sense 
of its actual operativeness”, and -on that. 
account it must be held that “there was 
a ceiling limit already provided by the 
principal Act as it was ‘law in force’ 
within the meaning of that expression as 
used ‘in the second proviso to Art, 31-A”, 
They proceeded then to hold tha; S. 47 
of the Act as amended provided for pay- 
ment of compensation at a rate which is 
less than the market value of the land 
falling within the ceiling limit as origi- 
nally fixed under Act 16 of 1960, and the 
guarantee of the second: proviso to Art, 
31-A of the Constitution is on that account 
infringed. We are unable to accept this 
process of reasoning. The right to com- 
pensation which is not less than the mar- 
ket value under any law providing for 
the acquisition by the State of any land- 
in an estate in the personal cultivation 
of a person is guaranteed by the second 
proviso only where the land is within 
the ceiling limit applicable to him under 
any law for the time being in force. A 
law cannot be said to be im force unless 
it is brought into operation by legislative 
enactment, or by the exercise of autho- 
rity by a delegate empowered to bring it 
into operation. The theory of a statute 
being “in operation in a constitutional 
sense” though it is not in fact in opera- 
tion has, in our judgment, no validity.” 

The decision is undoubtedly helpful to 
the Government. But could it be said 
that the ceiling provisions in this case 
have existence only in a constitutional 
sense in view of the definition of “ceiling 
area” in S, 2(3) of the Act, and the pro- 
visions of S. 82(1) and 18(1)? I think, 
not. The other decisions cited by the 
learned Advocate General are really dis< 


ce 


\, 


_alienations 
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tinguishable on the language of the Sta- 
tutes considered. Thus, in the Ajmer 


Abolition of Intermediaries and Land Re-. 


forms Act case (AIR 1959 SC 475) there 
was no automatic invalidation of trans- 
fers asin our S, 84, but the cancellation 
was to follow an enquiry by the Colec- 
tor amd only if he was satisfied that the 
transfer was with the object of defeating 
the provisions of the Act. In Pritam 
Singh v. State of Punjab (AIR 1967 SC 
930) the Section declared the transiers 
invalid not generally, but only as against 
the Government. 


7. I then come to the Full Bench de- 
cision in Ayidru vy. State of Kerala (1978 
Ker LT 362). My learned brother Ezadi 
J. in his judgment observed that Sec 84 
was enacted to render effective the oro- 
visions of Ss, 83 and 85 and that the 
scheme of the Act is to peg down to the 
notified date the rights and obligations 
relating to the fixation of ceiling area and 
surrender of excess land. The view treats 
S. 84 as more a machinery section than a 
substantive and independent provision: by 
itself, 


8. The question as to whether the 
quantum of the ceiling area has te be 
worked out with respect to the date of 
the transfer or with respect to the date 
when the ceiling provisions were enforced 
by notification issued on 1-1-1970 did not 
actually arise for consideration in 1973 
Ker LT 701: (AIR 1974 Ker 28). The 
question there was whether the aliena~ 
tions having been effected prior to 1-1-70 
in respect of kayal lands which were then 
exempt from the ceiling area, the said 
stood retrospectively invali- 
dated by the removal of the exemption 
of Kayal lands by Act 35 of 1969 passed 
on 1-1-70. It was in discussing this aspect 
that the observations were made, The 
question whether the quantum of the 
ceiling area had to be fixed with respect 
to the date of the tramsfer or 1-1-1970 
was never discussed or considered. 


9. The considerations against the view 
that we took in 1973 Ker LT 701: (AIR 
1974 Ker 28) are presented in 1976 Ker 
LT 362. My learned brother Eradi J. 
observed: 


"Bocce From the setting in which 3. 84 
appears it is perfectly obvious that the 
legislature has enacted this Section only 
with a view to render the provisions of 
Ss. 83 and 85 (1) fully effective. This is 
the objective sought to be achieved by 
the Section by providing that for pur- 
poses of calculation of the ceiling area 
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and the déterinination of the extent of ` 
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excess land to be surrendered by a-per-. ; > 


É 


son account will .be taken not merely of. : 


‘the land actually owned and possessed ‘by os 
him on the notified date’ (1-1-1970) but 


also of lands voluntarily transferred by 


him subsequent to the date of: publica- 


tion of the Kerala Land Reforms Bill, 
1963 by transactions not falling within 
the excepted categories mentioned in that 
Section, When we look at S. 84 in its 
correct perspective there is absolutely no 
scope for interpreting or uncerstanding its 


provisions as conferring on p2rsons a right. _ . 
to transfer away their excess lands after ` 
the notified date by effecting transactions. `: 


of the excepted categories epee R in the ` 


said Section. 

7. As already observed by ‘us, the 
scheme of the Act is to peg down to a 
date certain, namely the notified dete 


the rights and obligations relating to the’ -- 


fixation of the ceiling area and the sur- 


render of excess land, S. 33 lays down 
in unambiguous terms that with effect - 


from the notified date no person shall be 
entitled to own or hold or possess under a 


. mortgage, lands in the aggregate in excess 


of the ceiling area. The direct result of 


this provision is that the extent of land 


which a person is entitled to own or 
hold on the basis of the principles laid 
down in S. 82 became statutorily fixed 
on the notified date, Any land ownéd, 
held or possessed by him beyond the 
permissible extent automatically became 
‘excess land’ in his hands with effect 
from the notified date. Sub-sec, (1) of 
S. 85 creates a mandatory obligation that 
every person should surrencer to Govern- 
ment all the ‘excess land’ whic, was bẹ- 
ing owned or held by him on the date 
notified. This liability to surrender the 
excess land irrevocably accrued on the 
notified date on the basis of the state of 
things obtaining on that date. We find 


it impossible to construe S, 84 as a pro- | 
persons who 


vision designed to enable 
have already incurred the aforesaid sta- 
tutory liability to surrender to Govern- 
ment the excess lands which were owned 
or possessed by them or 1-1-1970 to 


escape from that obligaticn by effecting _ 
voluntary transfers of such excess lands ` 


by transaction of the excepted types 
enumerated in S. 84.” | 

10. In CRP Nos. 1269, 1503, 1642 of 
1974 and 33 of 1976* a Full Bench con- 
sisting of the Chief Justice,’ Narayana 
Pillai and Poti JJ, considered the mean- 
ing of the expression “commencement of 


*(Reported in 1976 Ker LT 632), 


eae 
a 
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this “Act” in S. 82 


-`~ 


`- The above decision has, 


“> Construing the amendment in 


. tha ceiling area 


(4).- There oceurs ‘the 
following observation: `- .- a 

“Counsel for the petitioners contended: 
that there was no law prohibiting the 
holding of land ‘in excess of. the ceiling 
.aréa -at any time, before 1-1-1970 “when 
the notification-undet" Ss 83 -of the Act 
prohibiting the. holding or owning. of land 
in excess of the-céiling area was issued, 
It has to be:remembered that the ceiling 
-area had been fixed by S, 82 with effect 
from 1-4-1964. The exemptions were also 
applicable with reference to the state of 
affairs as on 1-4-1964, S, 81 of the Act 
‘having come into force also on 1-4-1964." - 
since been rex 
ported in 1976 Ker LT 632 (FB), 


‘IL. It is mow necessary to notice the 


Se 


provisions of the amended sub-sec, (8) of 
§:°84 which reads as follows: 

... “(3):— For the removal of doubts, % is 
. hereby clarified that the expression “ceil- 
ing area” in sub-secs. (1) and (2) means 
specified in sub-sec, (1) 
of S, 82 as amended by the Kerala Land 
Reforms (Amendment) Act, 1969 (35 of 
_1969).” 
the light. 
of the well-known principle in Heydon's 
case (1584-76 ER 637), by having regard 
to the state of the previous law, the mis- 
chief disclosed by it, and the remedy de- 
vised to avoid the mischief, there is force 
in the contention that the amendment 
was declaratory and should have retro- 
spective effect. The decision in 1973 Ker 


. LT 701: (AIR 1974 Ker 28) contains no 








a 


advertence to this aspect. Whatever be 
the feasibility of the two views discussed 
earlier, as to the time when the ceiling 
-area becomes effective, it appears fairly 
reasonable and easy to hold S. 84 (3) to 
be declaratory and retrospective, and 
thus to effectively resolve the contro- 


- versy. 


—: 1976 Ker 


. LIA. It was while these considerations 
were agitating my mind that counsel 
sought a reposting of the case for further 
arguments. The matter was accordingly 
“reposted and further arguments were 
-heard on 8-11-1976. By that time the 
Full Bench decision in CRP. No. 1455 of 
"1974 on which counsel wanted to rely 
had been reported in 1976 Ker LT 427. 
The decision in CRP Nos, 1269, 1503, 1642 
of 1974 and 33 of 1976 (referred to in 
‘para 10 Supra) had also been reported in 
LT 632 (FB). Besides these, 
the decision of this Court in 1973 Ker 


À sA 701: (AIR 1974 Ker 28) had been 
ON ` . 


CA 





.„ affirmed by- the Supremé .“Coust (wide 
-` State of Kerala v, M. J. Thomas, *1976: Ker 


“LT 566 : (AIR. 1976 SC 2363). Supple- 


’ mental arguments in the ‘light’ of these 


decisions were addressed on 8-11-1976. 


12. In the course of the judgment in 
1976 Ker LT 566: (AIR 1976 SC 2363) the 
Supreme Court observed; Ne 


_ “It is not in controversy that the Kayal 
lands which are the subject matter of 
these appeals are of the category men- 
tioned in cl. (1) of sub-s, (1) of S, 81. 
They were therefore exempt from the 
restriction on ownership prescribed by 
the various sections of Chapter III refer- 
red. to above. So even though by virtue 
of S. 84 of the Act all voluntary trans- 
fers effected after Sept. 15, 1963 (date of 
publication of the Kerala Land Reforms 
Bill, 1963 in the Gazette) were invalid, 
the transfers made in respect of Kayal 
padasekharams in Appeals Nos, 907-909 
could not be held to be imvalid for the 
simple reason -that they were exempt 
from the provisions of Chap, III. That 
exemption was no doubt withdrawn by 
S. 65 of Act 35 of 1969 which amended 
the Act, but it is not disputed before us 
that the section was not brought into 
force until Jan, 1, 1970. The voluntary 
transfers made between September 15, 
1963 and Jan. 1, 1970 were therefore 
valid, and there is mo force in the argu- 
ment of the Advocate General that the 
amendment brought about by S, 65 of 
Act 35 of 1969 should be given retro- 
spective effect from April, 1; 1964 as 


Ss, 82 and 84 of the Act were: brought ~~ 


into force from that date. There is also 
no force in the other argument of the. 
Advocate-General that S. 84 had the 
effect of invalidating the transfers effect- 
ed after Sept. 15, 1963 for that was the 
date of publication of the Kerala Land Re- 
forms Bill is the Gazette. The argument 
overlooks the fact that, as has been men- 
tioned, Kayal lands were exempt from 
the provisions of Chapter IIT until as late 
as Jan. 1, 1970. In this view of the mat- 
ter Pritam Singh Chahil v. State of Pun-. 
jab (1967) 2 SCR 536: (AIR 1967 SC 930) 
cannot avail the appellants. The amend- 
ment cannot also be said to be curative 
or merely declaratory of the previous 
law.” (pp. 569-570 of Ker LT): (At p 
2367 of AIR SC). . a 


My learned brother Eradi J. has dealt 
with the above decision of the Supreme: ` 
Court in paras 9, 10 and 11 of his judg- - 
ment, With. respect, I feel difficulty in- 
explaining the decision of the Supreme 
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: 1978": oe 


gmert- of- 
‘this. Court in 1973 Ker LT 701; (AIR 1974. 


Ker 28) which. was. the subject-matter oÈ.. 
the appeal to the Supreme Court had ex- ~ 
-pressly held that S, 82(4) cannot, be ‘res 


garded as declaratory or ` retrospective, 


-If it was retrospective, on that one ground 


the appeal before the Supreme Court 
should have been- allowed and the judg- 
ment in 1973 Ker LT 701:"(AIR 1974 Ker 
28) should have been reversed, I find if 
difficult to explain away the décision on 
the ground that it related only ta the 
question of the exemption in favour of 
kayal lands from the computation of 
ceiling area, and was not concerned with 
the scope of the expression ‘ceiling area’, 
The fact of the matter is that if S. 32(4) 
were to be held to be retrospective, the 
conclusion of the Supreme Court would 
be unsustainable, In this view, I would 
hold, in agreement with the view pre~ 
viously expressed in 1973 Ker LT 701: 
(ATR 1974 Ker 28) that S, 82(4) is not 
retrospective in its operation, 


13. I would therefore hold that the 
Land Board was wrong in determ‘ning 
the validity of the transfers by teking 
into account the ceiling limits under 
S. 82(1) of the Act as amended by Acô 
35 of 1969. I would therefore allow this 


_ revision and remand the matter back to 


the Land Board for refixation of the ex- 
tent of Iland that the petitioners ara 
liable- to surrender, fn accordance with 
law and in the light of the observa-ions 
contained in this judgment. I would 
direct the parties to bear their costs. 


BALAKRISHNA ERADI, J. (On behalf 
of himself and Balagangadharan. Nair, 
J.) 14 :— This case has been referred to 
a Full Bench since it involves an im- 
portant question concerning the interpre- 
tation and scope of S, 84 of the Kerala 
Land Reforms Act, 1963 (Act I of 1864), 
hereinafter referred to as the Act. The 
poiat arising for decision is whether in 
determining under Section 84(1) the 
validity of a transfer effected between 
15-9-1963 (the date of publication of the 
Kerala Land Reforms Bill) and 1-1-1970 
On which date Act 35 of 1969 came into 
force the ceiling area of the transferor 
is to be reckoned with reference to the 
provisions. of Section 82(1) as amerded 
by Act 35 of 1969 or & should be with 


reference to the terms of the said cub-. 


Section as they stood prior, tó oe amends 
ment, 


- 15. ‘Section: 82 of the Ast R 
the ceiling area. of. land `- “that | „ mey: :be 
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owned- or . ‘held, ‘or possessed: “under 
` miortgage ` by.-adult -unmarried pérsons, 


families etc, with effect from the notified . 
date, viz, 1-1-1970, Sectior. 83 prohibits 
persons from holding Jand in excess. of 
the ceiling ‘area with effect from. the 
notified: date, Sub-section (1)' of S. 84° 
declares that all .voluntary transfers 


effected - by a family or any member `` 


thereof or by an adult unmarried person 
owning or holding land in excess of 
the ceiling area after the Jate of publi- 
cation of the Kerala Land Reforms Bill, 
1963 in the gazette otherwise than in 
the modes specified in the Section shall 
be invalid. Sub-section (2} of the said 
Section contains a similar provision in- 
validating voluntary transfers effected 
by persons other than those covered by 
the description in sub-section (1) owning 
or holding land in excess of the ceiling 
area after the ist July, 1969 otherwise 
than in the modes aoe in that sub» 
section, 


16. Section 83 of the Act was brought 
Into force only with effect from 1-1-1970 
on Which date the Kerala Land Reforms 
(Amendment) Act, 1969 (Act 35 of 1969) 
came into force. By Section 66 of the 
amending Act which came into force 
on 1-1-1970 sub-section (1) of S. 82 
which prescribes the ceiling limits appli- 
cable to different categories of persons 
was amended by substituting a new 
provision in the place of the original . 
sub-section and as a result thereof there 
was a substantial reduction in the ceiling 
areas specified in respect of the different: 
categories of persons, During the period 
between, 1-4-1964 ‘(the date of commence- 
ment of Section 82 as originally enacted) 
and 1-1-1970 there have been several 
transactions of voluntary transfer mot 
falling within the excerted varieties 
specified in the Section, On the terms of 
Section 84 the validity of those trans- 
fers would depend upon whether the 
transferor was “owning or holding land 
in excess of the ceiling area”. The ques- 
tion raised before us is whether for the 
purpose of such determination the ceil- 
ing area of the- transferor is to be. 
reckoned with reference ta the provi~<- 
sions of Section 82 as they stood on the 
date of the transfer or whether the 
calculation should be on the basis of the 
reduced ceiling limits prescribed by. the 
substituted provisions of sub-section (1). 


.of Section 82 which‘ were operative: on 


1-1-1970 on which date alone S. 83. g 


the: Act ‘was 3 brought Ento -force, 


146 Ker. — [Prs, 17-18] 


17. Before we proceed to discuss the 
question of law aforementioned it is 
necessary to set out in brief the facts 
which have given rise to the said ques- 
tion of law, The revision petitioner had 
filed a statement dated 12-1-1973 before 
the Land Board intimating the location, 
extent and other particulars of the lands 
> owned and held by him under subs 
section (1) of Section 85-A of the Act. 
In accordance with the provision con- 
tained in sub-section (3) of the said Sec- 
tion the papers were forwarded by the 
‘Land Board to the Taluk Land Board, 
Ottapalam for disposal 
with law, After conducting a verification 
and holding an. enquiry, in the course 
of which the petitioner -was afforded a 
hearing through counsel, the Taluk Land 
Board by its order dated the 29th May, 
1975 directed the petitioner to surrender 
an extent of 3.89 acres from survey 
Nos, 47/4 and 47/5 as excess land held 
by him and declared that the ownership 
and possession of the said land shall 
vest in the Government free from all 
encumbrances with effect from the data 
of the said order, 


In passing that, order the Taluk Land 
Board had treated as invalid certain 
transfers effected by the petitioner in 
respect of an extent of 4.27 acres during 
the period between 15-9-1963 and 1-1- 
1970. According to the petitioner, on the 
dates of those transfers he was not “a 
person owning or holding land in excess 
of the ceiling area” since the total 
extent of land owned or held by the 
petitioner -was well within the ceiling 
limit prescribed by Section 82(1) of the 
Act as it then stood, It is contended by 
the petitioner that the Taluk Land Board 
went wrong in adjudging the validity 
of the transactions of transfer entered 
into prior to 1-1-1970 on the basis of 
the altered ceiling limits prescribed by 
the amended provisions of Section 82(1) 
which came into force only on 1-1-1970. 
The question therefore arises whether 
for determining the validity of the 
transfers effected by the petitioner be- 
tween 15-9-1963 (the date of publication 
of the Kerala Land Reforms Bill) and 
before 1-1-1970 the petitioner’s ceiling 
area is to be reckoned with reference to 
the provisions of Section 82(1) as amend- 
ed by Act 35 of 1969 or whether. the 
ceiling area is to be calculated on the 
basis of the provisions of Section 82(1) 
. as they stood at the time of the transe 


fers. 
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in accordance . 
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18. The legislature seems to have 
considered it necessary to clarify the 
position im regard to the aforesaid 
matter and for that purpose it amended 
Section 84 by the Kerala Land Reforms 
(Amendment) Act, 1972 (Act 17 of 1972) 
by inserting sub-section (3) which is in 
the following terms:— 

“For the removal of doubts, it is here- 
by clarified that the expression ‘ceiling 
area’ in sub-sections (1) and (2) means 
the ceiling area specified in sub-sec, (1) 
of Section 82 as amended by the Kerala 
Land Reforms (Amendment) Act, 1969 
(35 of 1969).” 


It is, however, contended on behalf 
of the petitioner that since sub-s, (3) of 
Section 84 came into force only with 
effect from the 2nd Nov, 1972 it cannot 
have any application in respect of trans- 
actions of transfer effected prior to the 
said date. We see no merit in this argu~ 
ment, The provision contained in sub- 
section (3) of Section 84 is clearly decla- 
ratory in mature and the very object and 
purpose. sought to ‘be achieved by the 
legislature by the insertion of this new 
sub-section is to clarify and explain the 
frue scope of sub-sections (1) and (2) by 
removal of doubts as to the meaning of 
the. expression ‘ceiling area’ used in 
those sub-sections, As held by Coleridge, 
C.J, in Jones v, Bennet, (1890) 63 LT 
705, 

"A declaratory Act means to declare 
the law, or to declare that which has 
always been the law, and there having 
been doubts which have arisen, Parlia~ 
ment declares what the law is and 
enacts that it shall continue what i? 
then is.” 

Where a statutory provision fs fn its 
nature declaratory it will be presumed 
to be retrospective unless a contrary 
intention is clearly indicated by the 
legislaturé, the reason being that its 
underlying purpose of explaining or 
clarifying the existing law will be effec- 
tively served only by giving it such a 
retrospective construction. The effect of 
sub-section (3) of Section 84 is that in 
every case where subsequent to ‘the 
coming into force of the said sub-section 
a question as to the validity of a trans- 
action of voluntary transfer comes up 
for determination under sub-section (1) 
or sub-section (2) of that Section the 
said question will have to be decided on 
the basis of the clarification given by 
the legislature in sub-section (3) regard- 
ing the meaning of the expression ‘ceil- 
ing area’ occurring in sub-sections (1) 
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and (2); in other words, the ceiling area 
of the transfer will- have to be reckoned 
on the basis of the revised - limits pres- 
cribed by sub-section (i) of Section 82 
as amended by Act 35 of 1969 and not 
with reference to the terms of the said 
sub-section as they originally stood 
‘prior to 1~1-1970, 


19. In support of his contention that 
sub-section 
have retrospective effect the petitioner’s 
learned advocate relied strongly on cer- 
tain observations contained,in the jidg~ 
ment of a Division Bench of this Court 
in M, T, Joseph v, State of Kerala, 1973 
Ker LT 701 at p. 711: (AIR 1974 Ker 
28 at p. 34), In the passage relied om by 
the counsel there is no doub; an obser- 
vation by the Division Bench to the 
effect that sub-section (3) of Section 84 
“cannot be regarded as really declaratory 
or clarificatory of the law” and thst it 
cannot have retrospective effect, But on 
a careful reading of the whole j.dg- 
ment it becomes clear that the question 
regarding the scope and effect of sub- 
section (3) of Section 84 had not directly 
arisen for consideration before the Divi- 
sion Bench and that the observations 
relied on by the petitioner’s advccate 
which were made only by way of pass< 
ing ‘remarks could not have been intsnd~ 
ed as a final pronouncement on. -the said 
question, 


Hewever that may be, in order fo 
place the matter beyond doubt we zons 
sider it necessary to state, with respect, 
that the’ observation ..contained in that 
Judgment that Section 84(3) .is not a 
declaratory provision and that.it has no 
retrespective. ‘effect is not a correct 
statement of the legal position. We old 
that sub-section (3) .of Section 84 is a 
declaratory provision intended to explain 
and clarify the existing legal Position 
regarding the meaning of the expression 
‘ceiling area’ occurring in sub-sections. (1) 
and (2) of Section 84 and that it has, 
therefore, to be given retrospective 
operation, The provisions of sub-sec. (3) 
have therefore to be applied in deter- 
mining the question of validity of 
voluntary transfers effected subsequent 
to 15-9-1963 whenever such a question 
arises for consideration subsequent to 
the, coming into force of the Kerala 
Land Reforms (Amendment) Act, 1972 
which introduced the new sub-sec, (3) 
in Section 84 of the Act.. 


20. The arguments In this case were 
originally closed on 29-6-1976 on which 
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date judgment was reserved, Shortly 
hereafter, counsel appearing for the peti- 
tioner filed a memo submitting that on 
8th July, 1976 another Full Bench of 
this court has pronounced a judgment 
wherein the question relating to. the 
scope and effect of Section 84 has been 
elaborately considered and requesting 
that an opportunity may be given to 
‘counsel to address some further argu- 
ments in the case in the light of the said 
judgment rendered by the Full Bench. 
We considered this request to be reason- 
able and accordingly we gave directions 
for reposting the case for further argu- 
ments. The Full Bench decision referred 
to in the memo filed by the counsel has 
since been reported in Kesavan Namboo- 
diri v. State, 1976 Ker LT 427, 


Another decision by the same Full 
Bench which was unreported at the time 
when the arguments were originally 
heard has also since been reported in 
Ramunni Nair v. State of Kerala, 1976 
Ker LT 632, Before this case could be 


reposted for further arguments the 
Supreme Court has also rendered its 
decision in Civil Appeals Nos, 1354 and 


1355 of 1975: (reported in AIR 1976 SC 
~2363) confirming the judgment of the 
Division Bench of this Court reported in 
M. T. Joseph v., State of Kerala, 1973 
Ker LT 701: (ATR 1974 Ker 28). This 
decision of the Supreme: Court, has been 
reported in State of Kerala v. M. J. 
Thomas, 1976 Ker LT 566: (AIR 1976 sc 
2363), The case was reposted before us 
on 8-11-1976 and further arguments 
were addressed by both sides -in the 
light of the aforementioned pronounce- 
ments by the Supreme Court and by an- 
other Full Bench of this court, 


21. It was strongly contended for the 
revision petitioner that since the deci- 
sion of the Division Bench in M. T. 
Joseph v, State of Kerala, 1973 Ker LT 
701: (AIR 1974 Ker 28), has been con- 
firmed by the Supreme Court the obser- 
vation contained in the judgment of the 
Division Bench that sub-section (3) of 
Section 84 of the Act is not declaratory 
in nature and that it has no retrospec- 
tive effect must be regarded as having 
been accepted as correct by the Supre- 
me Court, We have carefully gone 
through the judgment of the Supreme 
Court in State of Kerala v., M. J. Thomas 
1976 Ker LT 566 : (ATR 1976 SC 2363), 
and: we find nothing therein which sup- 
ports the above argument of the coun- 
sel for the petitioner. Counsel pressed 
before us that the Supreme Court has 


- .. effect from 1-4-1964 
held in the Full Bench „decision of this- 
court’ in Ayidru v. State of Kerala, 1976 . 
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upheld the. view expressed by. the Divix 
sion Bench that in determining the. ques. 
tion: of validity: of a transfer under Sec= 
tion 84 of the Act what is materia] is the. 
law relating to ceiling area as it existed 


on the date of the transfer and not the 


law relating to ceiling area that is.in 
‘force on amy subsequent date, 


Counsel contended that it must auto- 
matically follow from the above dictum 
that the question: whether the person 
who made the transfer was owning or 
holding land in excess of the ceiling 
area at the time of the transfer has also 
to be decided only with reference to 
the provisions of Section 82 prescribing 
the ceiling limits as they stood at the 
time of the transfer. We are unable to 
accept this contention, In State of Kerala 
v, M. J. Thomas, 1976 Ker LT 566: (AIR 
1976 SC 2363), the Supreme Court had 
mo occasion at all to consider the effect 
of sub-section (3) of Section 84 of the 
Act. The point that arose to be decided 
by the Supreme Court in that case was 
only. whether transfers of kayal lands 
that had been effected at.a time when 
kayal lands stood totally exempted from 
the purview of the provisions contained 
in Chapter III of the Act could subse-- 
quently be treated as invalid under Sec- 
tion 84 by reason of the fact that the 
exemption in favour of kayal. lands 
that was originally contained in cl. (1) 
of sub-sec, (1) of Section 81. was later 
deleted by the amendment. brought about 
by Section 65 of Act.35 of 1969, .. > 

“Tt was in the said context, While deal- 
ing with the question of validity of 
transfers of lands belonging to a category 
which stood wholly exempted from the 
purview. of the ceiling provisions con- 
tained in Chapter HI at the time when 
the transfers were effected, that the 
Supreme Court upheld the view taken. 
by the Division Bench of this Court that 
the validity of such alienations had to 
be judged with reference to the law 
relating to the ceiling area that was in 
force ‘on the date of the transfer, It has 
to be remembered that in the case ‘of 
kaya] lands Section 84 of the Act- had 
no application at all till the amending 
Act 35 of 1969 came into force on 
1-1-1970. The position is entirely differ- 
ent in regard to the lands involved in 
the present case since they were govern= 
ed by the provisions of Section & with 
itself,’ -It has. been 


Ker LT 362, as also in the. recent - ‘pro~ ; 


ALR, 
nouncement of the. Supreme Court - in: 
‘Civil Appeal No, 1177 of 1975: (reported 
in: ATR 1977 SC 311)- that. Section’ 84-is - 
only a machinery section, the purpose of 
which is to render, the- provisions of 
Ss, 83 and 85 fully effective and that 
under the. scheme of Chap, Iy of the. Act 
the rights and liabilities . regarding the 
extent of land that may be owned and 
possessed by a person and the quantum 
of land to be- surrendered to Govern- 
ment by way of excess land were to be- 
come crystallised only on 1-1-1970, 

22. All that the Supreme -Court has 
held in State of Kerala v. M. J. Thomas, 
1976 Ker LT 566: (ATR 1976 SC 2368), is 
that the amendment brought’ about in 
S. 81 of the Act by S. 65 of Act 35 of 
1969 as a result of which the exemption 
fn favour of kayal lands was withdrawn 
had no retrospective effect and that hence 
the transfers of kayal lands effected prior 
to 1st Jan. 1970 on which date alone the 
said amendment came into force eould 
net be invalidated under ` S. 84. We do 
not see how the said decision fs of any 
assistance to the revision petitioner in 
this case. It is worthy of notice that in 
the judgment of the Supreme Court it is’ 
specifically mentioned that the. only 
question that was pressed before their 
Lordships for their consideration was the - 
one relating to the validity. of transfers 
of kayal lands and that there was- no 
controversy before the. Supreme Court 
regarding the scope of the . expression 
"ceiling area’. This is what the Supreme 
Court has stated (at p. 2365): - ; 

“The only. question which has been 
pressed for our consideration by- the 
Advocate-General, on behalf of the ap= 
pellants, is that relating to the validity 
of the transfers of Kayal lands. between 
Sept. 15, 1963 and Jan, 1, 1970. The writ _ 
petitioners in the High Court urged that 
they were exempt. under S, 81 (1)(1). of 


- the Act and could not be held to be im- 


valid with effect from Jan. 1, 1970 because © 
of the subsequent amendment to the Act, 


„end included in their ceiling area. 


- The term ‘ceiling area’ has been defin- 


. ed in S, 2(3) of the Act to mean ‘the ex- 


tent of land specified in S. 82 as the eeil- 
ing area’ and. there is no controversy 
about its extent or content.” = ` i 

In the force of these observations i. is 
futile ‘for the petitioner to contend that- 
the Supreme Court has pronounced: upon 
the content of the expression. ` ‘ceiling 
area’ “occurring in ~ sub-sees.. ‘(1} and. (2) 


_or about the scope ahd: effec; of sub-sec, 
43) of S, 845056. UO a ee ETa a T 
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23, Sub-see;. (3) of -S,. ‘84. 
down - that. the expression: 


only ‘lays 


said Section. should be understood to 
mean: the .cefling area specified in sub= 
sec, (1) of S. 82.as amended by. Act 35 
of. 1969. The - provision contained - in 
S. '84(3)' dozs not have any. repercussion 
at: all on the exemptions granted under 
5. 81(1) of the Act. There is nothing in 
the sub-section which affects, to any 2x= 
tent, the operation and effectiveness of 
the exemption that had been granted 
under. cl. (1) of S. 81(1) in favour of Ka- 
yal lands in respect of the period prior 
to the deletion of the said clause by the 
amendment brought about by Act 35 of 
1969.. Hence it was held that there was 
no occasion or necessity for the Supreme 
Court to deal with the scope or effect of 
this sub-section în the decision aforecited. 

24,. The following observations made 
by :the Supreme Court at page 569 of the 
report 1976 Ker LT 566 : (AIR 1976 Ker 
2363)-while dealing generally with the 
intendment, scope and effect of S. 84 of 
the Act are of great relevance for. decid- 
Ing the present case:-— 


` "So even if a transfer was found to 
have been made after Sept. 15, 1963 zut 
before January” 1, 1970 (date notified 
under S. 83 prohibiting the owning or 
holding or to possessing under a mortgage 
lands ‘in the aggregate in excess of the 
ceiling area) the ceiling area for purpcses 


of S. 83 and. bringing about the surrender 


of the excess land under S, 85 had to be 


determined with reference to the position 


as: on. Jan, -1, 1970 as that, was the date 


notified under S. 83. The reason is that 


the ‘prohibition of S. 83 applied‘ with res, 


ference to that date and. that -in turn, 
required. a surrender of .the ‘excess land 
as:‘on: ‘that: date”. (uriderlining is ours). 
These ‘observations clearly: go to demolish 
the theory propounded by the counsel for 
the petitioner that in the decision afcre= 
cited the Supreme: Court has impliedly. 
laid down -that..in determining the vali- 
dity of. transfers effected even in resrect 
of lands not. covered by any of the exernp- 
tions granted. under S. 81 of the Act, zhe 
ceiling: area of the transferor has to be 
calculated with reference to the provisions 
of S, 82.as they -stood at the.time when 
- -the‘transfer was effected. The fact that 

- the, above. observations were made. . by 


their -Lordships eyen- . without reference. 
to; the: provision contained. im- -sub-section. 
(3)-of Section 84. goes to. substantiate. ihe- 


` correctness. of : our conclusion... . that, the 


Narayana -Pattar v, State (FB) (Eradi JJ- : 


“‘eeiling area" 
occurring in sub-secs,. (1) and (2) of zhe: 
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said sub-section-is only declaratory in 
nature and merely -explains -or clarifies 
the existing legal position, It will thus 
be. found that far from being of any 
assistance to the. revision petitioner for- 
sustaining his contentions, the indications 
such as are contained in the judgment of 
the Supreme Court in State of Kerala v. 
M. J. Thomas, 1976 Ker LT 566: (AIR 
1976 SC 2363), in respect of the points. 
raised before us go to support the stand 
taken by the. Advocate-General that the 
provision contained in sub-see, (3) of 
S. 84 is declaratory in nature, 

25. In Kesavan Namboodiri v, State, 
1976 Ker LT 427, the Full Bench was 
concerned only with the question whether 
a transfer hit by S. 84 is invalid in toto 
or whether it is invalid only to the ex- 
tent to which it operates to defeat the 
provisions of the Act, We find nothing 
in that judgment which is of any mate- 
rial relevance for deciding the questions 
arising in the present case regarding the 
scope and effect of sub-sec. (3) of S. 84. 


26. In view of our having come to the 
conclusion that sub-sec, (3) of S. 84 of 
the Act is applicable to the present case 
it is unnecessary for us to consider the 
larger question whether even on the 
terms of sub-secs. (1) and (2} of S. 84 the 
validity of the transfers is to be deter- 
mined with reference to the ceiling limits 
specified in:sub-sec, (1) of S, 82 as amend- 


ed by Act 35 of 1969 which became ope= > - 


rative on: 1-1-1970 when alone the pro- 
visions of: S, 83 -prohibiting: the holding 
of land in excess of the ceiling limits were 
brought into force, ` 

. 27. In the result, We. hold that the 
Taluk Land Board acted rightly, in de- 
termining the validity - of the. transfers 
effected by the petitioner by taking’ inte 
account the ceiling limits applicable . toj 
him. under. S. 82(1) of the Act as amend» 
ed’ by Act 35 of 1959. Though counsel for 
the petitioner attempted to urge certain 
other minor points. on the ground that 
they had. been omitted to be .properly 
considered by the Taluk Land Board they 


. relate to pure questions of fact and do 


not, therefore, properly arise for consi- 
deration before this court in a revision 
petition filed under S, 103 of the Act. 

- 28. The revision petition accordingly 
fails. and it is- dismissed but in the cir- 
cumstances we do. not. make any order as 
to costs: 


; ORDER OF THE COURT . 


re 


129; ‘In. the light’ of the conclusion re- ` = 
Re corded . in. ‘the. ` majority judgnieiit - 


the "= 
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civil -revision petition is dismissed. The 
parties will bear their respective costs. 
Petition dismissed, 


p 
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vV. P. GOPALAN NAMBIYAR, C. J, 
AND G. BALAGANGADHARAN 
NAIR, J. 

The Principal, Government Engineer- 
ing College, Trichur, Appellant v. John 
K. Kurien and another, Respondents. 


Writ Appeal No, 75 of 1976, D/- 
‘24-10-1978. 

Constitution of India, Art, 226 — Ac- 
ademic disciplinary proceedings — Prin- 
ciples of natural justice — Ap- 
plicability. 1976 Ker LT 215 Reversed. 


In academic disciplinary proceedings 
fin the instant case, for ragging) the 
principles of natural justice should not 
‘be applied with strict standards, pro- 
vided the proceedings are substantially 
fair. 1976 Ker LT 215, Reversed, (Case 
Jaw discussed), (Para 3) 


Anno: AIR Comm, Constitution of 
India (2nd Edn.) Art. 226 N. 59 Œ). 
Cases Referred: Chronological Paras 
41979 Ker LT 45 AEE a KS 
1976 Ker LT 215 . : 4 
(1976) O. PP. No, 2147 of 1976 (Ker) 4 


(1976) C. M. P, No, 3710 of 1976 
(Ker) 4 
(1976) C, M. P. No, 7060 of 1976 
(Ker) © 4 
AIR 1973 SC 1260 3 
(973) 3 All ER 569, Herring v. Tem- 
pleman - -3 
(1971) 1 WLR 487: (1971) 2 All ER 89, 
Glynn v. Keele University 3 


Govt. Pleader, for 
Kuruvilla and Jose 
Respondenfs, 


GOPALAN NAMBIYAR C, J.:— The 
appeal is against the judgment of a 
learned Judge of this Court to quash 
the order of suspension from the Col- 
lege passed against the two writ peti- 
tioners and the order of expulsion from 
the hostel passed against them, in view 
of their involvement in the ragging in< 
cidents at the Government Engineering 
College, Trichur during the year 1975. 
The ragging incidents complained of 
were on the 5th and 6th Nov. 1975. A 
er r CL RG A 


AW/AW/A270/79/AMG/MVJ 


Appellant; P, M, 
Vithayathil, for 


ALR 


preliminary enquiry was done by the 
Warden of the hostel who was a Pro- 
fessor in the College. Charge was fram- 
ed and served on the students concern- 
ed and their statements in answer to 
the charge framed were also taken, An 
enquiry was conducted by two Profes~ 
sors of the College, one of being the 
warden himself. Victims of ragging 
wére examined in the presence of the 
writ petitioners and were Cross examin~< 
ed by them, At the end of the enquiry 
a report was submitted which was con- 
sidered by the College Council and by 


“Ext, R. 2 proceedings the College Co- 


uncil accepted the enquiry report and 
passed the proceedings leading to the 
suspension of the petitioners till the 
next semester in June 1976, and to their 
expulsion from the. College hostel, In 
Ext. R2 proceedings the College Coun« 
cil stated as follows:— 


“@) Based on the enquiry commis« 
sfon’s report and other evidence it was 
recommended that the following 
students (who were kept under suspen» 
sion from 6-11-1975) may be suspended 
from the College till the beginning of 
the next semester in June 1976 and 
permanently dismissed from the Engi- 
meering College Hostel as a punishment 
for the ragging incidents. 

1, Sri. John K. Kurien ITI Semester (Electrical) 

2, Sri. Aacharia Thomas III +» (Chemical 
8. Sri. Thomas Rajan II yy (Chemical 


2. The learned Judge who heard the 
writ petition was of the view that the 
College Council had referred to the 
Commission’s Report “and other evi- 
dence” in support of its, finding, that 
there was nothing to show what the 
“other evidence” locked into by the 
Council was; and that în so far as the 
“other evidence’ was kept secret and 
not disclosed or made clear either to 
the writ petitioners or to the Court, 
the principle of nafural justice had 
been violated and the resultant ac- 
tion of suspension and a aaa canm 
not be sustained, 


3. We are unable fo sustafn the rea- 
soning or the judgment of the learned 
Judge. We think that in the circumstan< 
ces and against the background of the 
facts which we have detailed the Col- 
Tege Council's reference to the - Com~ 
mission's Report and “other evidence” 
can only have reference to the Enquiry 
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Report and to the evidence collected at 
the enquiry. We do not think it is rea- 
sonable to understand that the College 
Council referred to and acted upon 
certain undisclosed and secret evidence, 
There is no foundation in the pleadings 
‘for coming to such a conclusion. The 
_ files were made available to us by the 
learned Government Pleader. And, we 
are satisfied, having regard to the rat- 
ure of the ' complaint that had to be 
enquired into, and in particular, to the 
principles laid down by the Supreme 
Court in Hira Nath v. Rajendra Medi- 
cal College, Ranchi (AIR 1973 SC 1260) 
and bythe recent decision of this Court 
in O. P. Nos, 2740, 2741, 2742 of 1378 
etc..* that the enquiry has been fairly 
conducted in accordance with the prin- 
ciples of natural justice which have 
been recognised to have application in 
this sphere of enquiries. The learned 
Judge has referred to the decision in 
Glynn v, Keele University ((1971)1 WLR 
487). The applicability of the rules of 
natural justice in matters of academic 
discipline has come in for a good 
amount of discussion. As Professor 
Wade remarks in his ‘Administrative 
Law’ (4th Edn. P. 478), the Courts have 
in general held that academic discipli- 
nary proceedings require the observance 
of the principles of natural justice, vut 
equally they have refused to apply m= 
duly strict standards, provided the pro- 
ceedings are substantially fair. In the 
English Courts, the pronouncement in 
Herring v, Templeman (1973) 3. All ER 
569) has highlighted this aspect. The 
principle of the decision in some of the 
earlier decisions, came in for critical 
comment In the journals (See for inst- 
ance, 85 Law Quarterly Review p, 468, 
1971 Canadian Bar Review 624, 1374 
Law Quarterly Review p. 6). In parti- 
cular, in cur country the Supreme 
Court has recently laid down the 
|principle in Hira Nath’s case (AIR 1373 
SC 1260), that the principle of nattral 
justice does not apply in its full vigour 
to those enquiries. In view of this. we 
cannot accept the reasoning or.the con- 
clusion of the learned Judge that the 
enquiry offended the principle of natu- 
ral justice. We think the enquiry was 
fair and there was substantial compli- 
ance with natural justice. l 


4. Counsel for the Respondent sub- 


mitted that the matter has now beccme. 


*Reported in- 1979 Ker LT 45 


Govt, Engg, College, Trichur v, John K. Kurien 
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infructuous as the period of suspen- 
sion and: expulsion. visited on the writ 
petitioners has expired, We do not 
think that the submission made by 
counsel for the writ petitioners is cor- 
rect, We granted an adjournment to. 
enable the Government Pleader te ob- 
tain specific instructions whether, in 
view of the developments, and the ex- 
piry of the period of suspension and 
expulsion, this appeal had to be press- 
ed. The Government Pleader submitted 
that his instructions were to press the 
appeal, Along with this writ appeal, on 
C. M.P. No. 3710 of 1976 (Ker) an 
order of interim stay of suspension of 
the judgment of the learned judge for 
three weeks was passed on 9-3-1976, 
On 29-3-1976 the following order was 
passed :— ' 


“The stay order on 9-3-1976 is ex- 


. tended until further orders.” 


But the stay ordered on 9-3-1976 and 
continued by this order will not pre- 
clude the respondents from moving the 
Calicut University for permission to sit 
for the examination fixed to commence 
on the 8th April, 1976.” 


This was on 29-3-1976, We felt diffi- 
culty to understand as to how the writ 
petitioners against whom the order of 
suspension and expulsion became ef- 
fective by reason of the stay order of 
this Court, could write the examina- 
tion. But we were informed that O. P. 
No. 2147 of 1976 (Ker) was filed in this 
Court by the writ petitioners for a writ 
of mandamus directing the respondents 
to permit them to sit for the third 
examination commencing on the 8th 
April 1976 and for other reliefs. On 
C. M. P. No. 7060 of 1976 a learned 
Judge of this Court passed an interim 
order on 5-4-1976 which is as follows: 


“The respondents shall allow the 
petitioners to sit for the examination 
commencing on the 8th April 1976, pro- 
vided that the result: of their examina- 
tion shall be subject to the result of 
this O. P, and shall be withheld until 
further orders, Issue carbon copy to the 
petitioners at their cost immediately.” 
We are surprised and distressed that 
the -writ petition still remains on the 
file of this Court, and no attempt has 
been made to vacate. the interim order 
or to expedite the hearing of the peti- 
tion. And we marvel at the ingenuity 
with which the writ. petitioners wrote 
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` the. .Semester,:-. without -attending the 
College — as we ‘are told with an ‘ap- 
plication. for exemption from: attend- 
ance, which still awaits 
sel for the Respondents. submitted that 
the respondents. have written the exa- 
mination and that the results have also 
been published, (contrary to the direc- 
tion In the order noticed above), and 
` that the writ petitioners. have passed 
so far. six semesters and written tha 
seventh. The result of the seventh is 
awaited, These are matters which we 
cannot, and do not propose to, consider 
in this writ petition. We are concerned 
only with the validity of the action 
taken against the writ petitioners and 
evidenced by Ext. R2. On that, we have 
little doubt for reasons already explain- 
ed that the decision of the learned 
Judge cannot be sustained. We allow 
this appeal, set aside the judgment of 
the -learned Judge and direct that 
O. P. No. 5604 of 1975* will stand. dis- 
missed. We make no order as to costs. 


5. Issue carbon copies of this judg- 
ment to Counsel, 
Appeal allowed. 


*Reported in 1976 Ker LT 215 
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GEORGE VADAKKEL, J. 
G. Madhavan’ Nair, Petitioner v, 
S. Radhamony and "another, Respon= 
dents. 


Civil Revn. Petm, No. 
D/- 8-11-1978. 


1484 of 1977, 


Hindu Marriage Act (25 of 1955), 
Ss. 4, 29 — Petition for dissolution of 
marriage under Ss. 4 and 5, Travancore 
Nair Act, 1100 pending — Repeal of 
Travancore Act by Kerala Joint Family 
System (Abolition) Act, 1975 (30 of 
1976) — Petition abates — Effect of 
S. 29, Hindu Marriage Act (25 of 1955). 


A pending petition filed on 27-8-1976 
for dissolution of marriage, invoking 
Ss. 4and 5of the Travancore Nair Act, 
1100, was held to have abated or laps- 
edon account of the repeal of the Tra- 
vaneore Act, by S.-7 (2) of the Kerala 
Joint. Hindu Family System (Abolition) 
Act 1975, which came Into force on 
1-12-1976. i '. (Paras: 6, 7) 


“Eviawirsso/aBB 


: G. Madhavan Nair v. S,)Radhamony  - 


tive on the law 
orders, Coun-. ah 
in effect ‘supersedes all 


i containèd. in S, 29 of that Act, 


A.I. R. 


- The- Hindu Marriage “Ack; 1955, which . 
was in force from 18-5-1955 is exhaus=- 
relating to marriage 
among Hindus including Nairs, That Act 
. existing Jaws, 
Statutory and `| customary, on marriage | 
among . Hindus. . ‘However, this is sub= `’ 
fect to the express ` saving provisions ` 
0 (Pata 2) 
Section 29 (2) of the Hindu Marriage 
Act in’ general terms saves the ‘custo~ 
mary and statutory right to obtain dis< 
Solution of a Hindu marriage, irrespec« 
tive of when that marriage took place, 
before or after the commencement, of 


the Hindu Marriage Act, 1955, and cer- 
tainly therefore, irrespective of whether 


. such a right has been acquired by any- 


one, or has accrued and has become 
vested in any one before the date’: of 


‘commencement of that Act. It is as if 


the right to obtain dissolution of a . 
Hindu marriage, recognized by custom 
or conferred by a special enactment 
like the Travancore Nair Act, 1100, i.e, 
everything necessary to obtain dissolu< 
tion — the grounds therefore. recogniz~< 
ed by custom or stated in the special 
enactment and the machinery available 
under the custom or that provided in 
the special enactment in that behalf:— 
become incorporated in the Hindu Mar- 
riage Act, 1955, and would remain as 
Ef so incorporated till the custom Te- 
cognizing such a right is. abrogated- or 
so long as the special enactment con- 
ferring the right is on the statute book, 
From the moment the custom fis abro- 
gated and the special enactment is re- 
pealed, there is no such right recogni- 
zed by custom nor any such right con- 
ferred by that special enactment to. at- 
tract S. 29 (2) or for that provision to 
operate upon, Thereafter, the provisions 
ofthe Code — the Hindu Marriage Act, 
1955 — which is intended to contain a 
full and complete statement of the law 
of Hindu marriage, alone would govern 
dissolution of Hindu marriage, and the 
rights of parties as regards any one of 
the matters in respect of which provi- 
sion is made therein. have to be “ascer= 


‘tained and determined with. reference 


to those provisions, AIR 1971 Ker 44 
ŒB), Discussed. | (Para 5) 


- But in proceedings to- obtain. dissolu- - 
tion of a Hindu marriage on the’ basis 


‘of a-.right in that behalf. conferred. by 
special enactments and saved by.. S,-29 


1979 - - G., Madhavan Nair `v; S, 


(2) of the Hindu. .Marriaga: Act, ‘1955, 
: where añ order of dissolution of mar 


‘riage has not been passed prior to the ` 


repeal of the special enactment, such 
an order cannot be passed thereafter 
exons im `- accordance and conformity 
with the provisions of the Hindu Mar- 
riage "Ac, 1955, be it that the matter îs 
pending in the’ court of' first instance, 
or in the appellate court, or in the re- 
visional court: AIR 1971 Ker 44 ‘FB) 
and C. R. P, No, 1629 of 1976 (Ker), 
Ref. (Para 7) 
Anno :! AIR Manual (8rd Edn,) Hindu 
M. Act, S. 4 N. 1; S. 29, N. L 
Cases Referred: Chronological Faras 


(1978) C R. P. No. 1629 of 1976 (Ker) 7 
AIR 197L Ker 44: 1970 Ker LT 442 
© ŒB) 3, 6 
P. Kesavan Nair and N. Balakrishna 
Pillai, for Petitioner; Krishnan Nair, for 
Respondents. . 


ORDER :— The revision petitioner fis ` 


the husband of the Ist respondent, 
Their marriage was on 4-12-1975. A 
child was born to them, as stated inthe 
Ist respondent’s objections on 30-10- 
1976, a son, Alleging mental derange- 
ment and incompatibility .of tempera- 
ment, and invoking Ss. 4 and 5 of 
the Travancore Nair Act, 1100, the peti- 
tioner on 27-8-1976 filed a petition in 
the lower court for dissolution of his 
marriage to the Ist respondent, That 
court on 14-3-1977 dismissed this peti- 
tion stating that it has abated or lapsed 
on .account. of the - repeal of the Tra- 
vancore Nair Act, 1100. by S. 7 (2) of 
the Kerala Joint Hindu Family System 
{Abolition} Act, 1975, which came into 
force on 1-12-1976, This is the order 
under revision, ` 

2 The Hindu Marriage Act, 1953, fs 
in force from 18-5-1955, It, as seen 
from its preamble, was enacted ‘to 
amend and codify the law relating to 
marriage among Hindus,’ 

“A codifying statute is one “which 
purports to state exhaustively the whole 
of the law upon a particular subject, 
` the draftsman attempting to subsume 
in his code both the pre-existing stati- 
tory provisions (as in a consolidation 
Act) and also the ‘common law rules. 


relating to the matter.’ (Maxwell on 
Interpretation of. ‘Statutes, 12th. Edition 
p. 25). 


Fa Hindu” Marriage. “Act, 1955, is, theres 
fore,- exhaustive oii the: “law relating to - 


” Radha mony 


` The resulf of 
‘any subject is that the- provisions con- 
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mariage among “ Hindus fncluding Nairs, 
‘codification of law’ on 


tained in the Code ‘will have an over- 


‘fiding effect over any law in respect of 


the matters dealt with im the Code. 
This rule finds: expression in S. 4ofthe 
Hindu Marriage Act, 1955, whereunder 
that Act is to have an overriding effect 
over any other law ‘in force at the 
commencement of that Act, and any 
such law ‘shall cease to have effect in 
so far as fit is Inconsistent with any 
of the provisions contained’ in that Act. 
That Act in effect supersedes all exist- 
ing laws, statutory and customary, on 
marriage among Hindus. However, this 
fs subject to the express saving provi- 
sions contained in that Act, and Sec- 
tion 29 therein deals with ‘savings’, 

3. Section 29 (2) of the Hindu Marri~ 
age Act, 1955, reads:— 

_ “Nothing contained in this Act shall 
be deemed to affect any right recognis~ 
ed by custom or conferred by any spe- 
cial enactment to obtain the dissolution 
of a Hindu marriage, whether sol- 
emnized before orafter the commence 
ment of this Act.” 

About this provision, a Full Bench of 
this Court said as follows: 

“It fis important to note that what 
fs saved is the right to obtain the dis- 
solution -—- the emphasis is mine 
not the right of dissolution or the 
grounds for dissolution, and, having re- 
gardtothe plain language of the statute 
as to its purpose, the right saved in- 
cludes everything necessary, call it sub- 
stantive, remedial or procedural, to ob- 
tain the dissolution, The right prosecu- 
ted in this particular case is the right 
In the Travancore Nayar Act, Ss, 4 
and 5, by which a marriage may be 
dissolved by a formal order of dis- 
solution obtained on a petition pre- 
sented by either spouse in the court of 
the Munsiff having jurisdiction’ — the 
dissolution can be on one or the other 
of the grounds specified in Section 5. 
It seems to me abundantly clear that 
this right to obtain a dissolution -on.a 
petition presented in the court of the 
Munsiffii having Jee on the 
grounds specified In S. 5, remains un- 
affected by any of the provisions of the 
Hindu Marriage Act by reason of the 
saving In: sub-sec, (2) of S. 29 of that 
Act, and that the principal contention 
of the appellant husband in this appedl 
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brought under S. 7 of the Travancore 
Nayar Act against an order of dissolu- 
tion made by a Munsiff, namely, that 
the Munsif had no jurisdiction to en= 
tertain the proceeding, must fail.” (Kri~ 
shna Pillai vy, Subhadra . Amma (1970 
Ker LT 442 at p. 444) : (AIR 1971 Ker 


' 44 at pp. 45, 46) (FB)). 


4. S. 4 of the Nair Act, 1100, con= 
ferred on either party to a Nair mar- 
riage the right to obtain dissolution of 
his or her marriage by mutual consent 
evidenced by a registered instrument as 
also by a formal order of dissolution 
passed by a District Munsiff’s Court on 
the grounds mentioned in section there- 
of, viz., insanity, incurable disease. im- 
potence, incompatibility of tempera- 
ment, habitual cruelty, adultery or 
change of religion. The question that 
arises for consideration here is, as to 
how long would the right to obtain dis- 
solution of a Hindu marriage recogni- 


zed by custom or conferred by a spee 


cial enactment like the Travancore Nair 
Act, 1100, continue to be saved — is it 
that such right is saved indefinitely 
jand remains saved even after the cus- 
tom recognizing such right is abrogated 
by enactment of a statute In that be~ 
jhalf or the special enactment conferr- 
ving such right is abrogated by repeal 
‘thereof, or, only till the abrogation of 
the custom or the repeal of the special 
enactment? And a further question arises 
as regards the impact of the abrogation 
of the custom or the repeal of the spe- 
cial enactment on proceedings pending 
in court for dissolution of Hindu mar- 
riage on the basis of customary righ? 


‘or statutory right conferred by a spe- 


cial enactment, 


5. Section 29 (2) of the Hindu Mar-« 
riage Act, 1955, is not a provision an= 
alogous to 5. 6 of the General Clauses 
Act, 1897, in that it has no reference to 
any acquired, accrued or vested right 
to have one’s marriage dissolved by 
previous operation of any law. The pro- 
vision In general terms saves the cus- 
tomary and statutory right to obtain 
dissolution of a Hindu marriage, irre« 
spective of when that marriage took 
place, before or after the commences 
ment of the Hindu Marriage Act, 1955, 
and certainly therefore, irrespective of 
whether such a right has been acquir- 
ed by anyone, or has accrued and has 
become vested in any one before the 
date of commencement of that Act, It 


G. Madhavan Nair v, S. Radhamony 


A.L R 


is as if the right to obtain dissolution 
of a Hindu marriage, recognized. by 
custom or conferred by a special enact- 
ment like the Travancore Nair ' Act, 
1100, i, e, everything necessary to ob- 
tain dissolution — the grounds there- 
for recognized by custom or stated in 
the special enactment and the machi- 
nery available under -the custom or that 
provided în the special enactment in 
that behalf — become incorporated in 
the Hindu Marriage Act, 1955, and 
would remain as if so incorporated till 
the custom recognising such afright is 
abrogated or so long as the special en- 
actment conferring the right is on the 
statute book. From the moment the cus- 
tom is abrogated ‘and the special en- 
actment is repealed, there is no such 
tight recognized by custom nor any 
such right conferred by that special 
enactment to attract Section 29 (2) or 
for that provision to operate upon. 
Thereafter, the provisions of the Code 
— the Hindu Marriage Act, 1955 — 
which is intended to contain a fulland 
complete statement of the law of Hindu 
marriage, alone would govern dissolu- 
tion of Hindu marriage, and the rights 
of parties as regards any one of - the 
matters in respect of which provision 
is made therein have to be ascertained 
and determined with reference to those} 
provisions, 

6. To consider the 
formulated above. it is necessary to 
notice Section 29 (3) of the Hindu 
Marriage Act, 1955, which reads:— 


“Nothing contained in this Act shall 
affect amy proceeding under any law 
for the time being in force for declar- 
ing any marriage fo be null and void 
or for amnulling or dissolving any 
marriage or for judicial separation 
pending at the commencement of this 
Act, amd any such proceeding may be 


second question 


continued and determined as if this 
Act had not been passed.” 

As regards this provision the Full 
Bench in Krishna Pilal v. Subhadra 


Amma (1970 Ker LT 442 at P. 445): 
(AIR 1971 Ker 44 at p. 46) said as 
follows:— : 


‘It only plays în relation: to the 
overriding provision In Section 4 the 
role : played by Section 6 of ‘the 
General Clauses Act fn relation to 
a repeal in so -far as certain - kinds 
of proceedings pending at the commens= 
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cement of the Act are concerned, and 
saves such proceeding from the ovesmid- 
ing effect S. 4 might have over the law 
under which the - proceeding was brought. 
Such a proceeding can be conticued 
and determined under the law under 
which it was brought as if the Hmdu 
Marriage Act had not been passei — 
S. 6 of the General Clauses Act it will 
be remembered does not in terms ap- 
ply to anoverridden enactment. It might 
be that to some extent pending pro- 
ceedings for dissolution come within the 
saving in. both sub-sec, (2) and sub- 
sec. (3) but this overlapping cannot 
mean that the saving in sub-sec (2) 
does not apply to the right to take legal 
proceeding for obtaining a dissolution,” 


Section 29 (3) governs only proceed- 
fngs pending on 18-5-1955 and the case 
on hand is not one such. Section & of 
the General Cleuses Act, 1897 (S. 4 of 
the Interpretation and General Clauses 
Act, 1125) does not apply to an overrid- 
den enactment, as stated in the ebove 
passage, but only to a repealed ezact- 
ment. Chapter II of the Travamcore 
Nair Act, 1100, which deals with Nair 
marriage and its dissolution was over- 
ridden by the Hindu Marriage Act, 
1955. Thereafter the right conferred by 
ChapterII of the first mentioned statute 
to obtain dissolution of a Nair marriage 
on the grounds and in the menner 
stated therein can be enforced oniy in 
view of the saving of that right by 
S. 29 (2) of the latter mentioned Act. 
The subsequent formal repeal oi the 
already overridden provisions of Chap- 
ter II of the Nair Act, 1100, would not 
attract S. 6 of the General Clauses Act, 
1897, to those provisions, especally 
when the effect of such repeal is that 
the right conferred by those provikions 
which till then was saved by S. 29 (2) 
of the Hindu Marriage Act, 1955, no 
more so saved, If S. 29 (2) were not in 
that Act, would, on subsequent repeal 
of the Travancore Nair Act, 1100, S. 6 
of the General Clauses Act, 1897. be 
attracted to the provisions in Chapter 
II of the Travancore Nair Act, 1109? I 
think, the answer is, no. I suppose the 
answer would ke same when S, 29 (2) 
ceases to operate upon those provisions 


by reason of repeal of those provi- 
sions, Even ctherwise the conjoint 


effect of Ss. 4 (b), 29 (2) and 29 (3) of 
the Hindu Marriage Act, 1955, is zuch 
that it suggests a different intention 


.— the Parliament, This 
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on the part of a competent legislature 
legislative in- 
tent appears to have been to save the 
right conferred by a special enactment 
only .so long as that eractment is in 
force in contrast to the clear indication 
given by S. 29 (3) which in relation to 
the status repealed by S. 30 of the 
Hindu Marriage Act, 1955, does the 
function of S. 6 of the General Clauses 
Act, 1897. The result is: proceedings 
under the provisions in Chapter II of 
the Travancore Nair Act, 1100, for dis- 
solution of marriage and pending at 
the time of its repeal lapse. 


7 The learned counsel for the re- 
spondent relied on the decision in 
C. R. P, No. 1629 of 1976 (Ker). In 
this case, the court of first instance, 
as held in that case, wrongly constru- 
ing the provisions of the Cochin Nair 
Act, 1113. dismissed the petition for 
dissolution of marriage. This order was 
passed prior to the repeal of the Co- 
chin Nair Act, 1100. That order was 
taken up in revision to this Court. Be- 
fore the revision came up for disposal 
the above said Act was repealed by 
the Kerala Joint Hindu Family System 
(Abolition) Act, 1975. Taking the view 
that law generally leans in favour of 
continuance of marital relationship, 
that nobody has a vested right to have 
his marriage dissolved according tothe 
law in force at the time of his marriage 
even after its repeal, that dissolution 
of marriage is governed by the law in 
force at the time dissolution takes ef- 
fect and that in the absence of a sav- 
ing clause in the repealing statute pro- 
ceedings under the repealed Act can 
be continued only till the repeal takes 
effect and not thereafter, this Court 
held that— 


- "In cases of refusal of the court to 
order a dissolution of marriage, it is 
not open to the appellate court or re- 
visional court to continue the proceed- 
ings so as to order dissolution under 
the repealed law. In such cases the 
court loses its jurisdictior. to apply the 
law as a result of the repeal............ 
In the instant case,. as the application 
for divorce was dismissed, the marriage 
still subsists and it can be dissolved 
only according to the law in force at 
present.” 


Radhamony 


The propositions stated a little too 
broadly and the law laid down in gene- 
ral terms as applying to all cases of 
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dissolution ` of “marriage may, require 
a closer scrutiny and further examina- 
tion, but confining the same to proceed: 
ings .to- obtain dissolution of a Hindu 
marriage on the- basis of a right in that 


behalf conferred by special enactments ` 


and saved by Section 29 (2) of the- 
Hindu Marriage Act, 1955, with re- 
spect, I agree that where an order of 
dissolution of marriage has not been 
passed prior to the repeal of the spe- 
cial enactment, such an order cannot be 
passed thereafter except in accordance 
and conformity with the provisions of 
the Hindu Marriage Act, 1955, be it 


that the matter is pending in the court . 


of first instance, or in the appellate 
court, or in the revisional court. 
8. I disrhiss this revision petition 
without any order as to costs. 
Petition dismissed 
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Baselious Ougen I, Catholics Metropo- 
litan, Malankara, Respondent, 

Second Appeal No, 708 of 1975 
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oj T. P. Act (4 of 1882), Ss. 108 (e) 
and 4 — Contract Act (9 of 1872), Sec- 
tion ` 56 ~ Doctrine of frustration — 
Not -applicable | to leases. -— 


By: the: destruction: of the building 


which. was leased, the lease cannot be. |: 


said to have. become void and thus dise 
charged. AIR 1968 - SC 1024, Foll. : 


(Para 10) - 


Anno: AIR ‘Manual (3rd Edn.) Cons 
tract “Act, -S. .56,-N. 2; AIR Comm.. 
T. -P. “Act (4th Edn), S. 108 (e), N. 1 
and: S. 4, N. 2. 


(8) T. P. ‘Act a of 1882), ‘Ss. ‘108 (ej 
and ~ 111 Termination - of lease — 
Leased building completely destroyed 

' through. lessee’s ‘negligence 
held terminated. . 


Where a leased building is completely 


destroyed due to negligence of the lessee 
and it is not established that what had ` 
been ledsed out was not only the build- . 
ing but also theland on which ftstood, _ 


~ thè lease would terminate.. The lease 
` being a transfer to enjoy. the property 


transferred, with the” total. destruction, 5 
ge ee 


BW/BW/A789/79/IR/WNG © 


of. the. 


Moram Mar . 


ALR 


property ‘the lease cannot: be 
considered as continuing. There cannot 
be a lease. subsisting in regard to a 
property not in existence, AIR 1961 
Cal 70, Rel on.. . 

A lease as such could determine only 
fn one of the ways pointed out in Sec- 
tion 111 of the T. P. Act. These. ways 
of determination denote the continued 
existence of the subject matter of the 
lease, Under Section 108 (e) even if a 
material part of the subject matter of 
lease is destroyed or rendered sub- 
stantially -or permanently unfit for 
the purposes for which it was 
let out and such injury is not 
caused by the lessee, the lease 
though continuing can be treated as 
void by the lessee and he can thus get 
rid of his liabilities under the demise. 
But it would be too much to say that 
if there is a total destruction of the 
- subject matter of the lease, and that 
too on account of the wrongful ast of 
the lessee he cantreat the lease as eon- 
tinuing, and either construct the build- . 
ing in the place of the destroyed build- 
ing or require the landlord to yeeon- 
struct the building. (Para 13) 

Anno: AIR Comm, T.. P. Act (4th - 
Edn:), S. 108 (e). N. 4 and §. 111, N. 1 


Mar Basélious” (Menon ” J.) ` 


Cases Referred : Chronological Paras 
1976 Ker LT 859 7 , 12 
AIR 1968 SC 1024 - > 40 
AIR: 1961" Cal. 70 14 


Panicker - and Poti, for. Appellant. 


ÍUDGMENT:— ; 
in `a suit for arrears’ of rent, for evic- 


. Hon and recovery of damages as well 


as for an injunction restraining the first . 
defendant. from constructing any un- 


. authorised structures" in ‘the: leased pro- ` 


perty is the ‘appellant.. “ The‘ plaint. 
schedule ‘property and the workshop 
building therein belong ‘to the plaintiff, 
‘Catholics’ and “Metropolitan, Malankara 
Church, The ‘workshop was entrusted 


on lease to the first defendant ` ‘on 1-2- - 


1969 on a monthly rent of Rs. 85/-. 
The first defendant was conducting a 
Motor-workshop therein. A bus K. L, K, 
7475 belonging to the second `` de= 
fendant ‘was brought . to the’ work- 
shop on ` 5-7-1969 for repairs. 

ing . to the plaintiff; the “brake and 
engine of ‘the vehicle were in disorder 


v which’ fact’ was: well known -to the de-. © 
: fendants-- 1 “and 2 and their’. 
= The. plaintitff ; would: allege.. that. ; withe., . 


‘servants. - 


“out taking: necessary - precatitions, ‘care 


The first defendant 


Accord- - 


1978 . Thomas v: Moram, Mar BaseEous, 
or caution. the vehicle: when moved in. 


fha premises went out of control pad : 


hig against the workshop - building. The 


building was completely destroyed. The ` entire ahed was:destroyed by tha dcd= 


plaintiff seeks to ‘make liable defene 
dants I and 2 jointly and severally for 
the ‘damages caused to the plaintiff by 
the. alleged carelessness and negliger-ca 
on their part and on the ‘part of their 
servants, Though the plaintiff would 
state that he spent more than Rs. 5000/- 
for the reconstruction of the building 
and that he has suffered a loss to that 
extent, he limits his claimto Rs. 4000/+ 
He sent a registered notice to defen- 
dants 1 and 2 on 14-7-1969. It is the 
ease of the plaintiff that after the re- 
ceipt of the notice the first defendent 
has put up a shed without the know- 
ledge of the plaintiff. Therefore he is 
entitledto get it demolished. The plan- 
tiff ‘has also gof a case that the ficst 
defendant had defaulted payment of 
rent from. August 1969 and therefcre 
he ‘had claimed arrears of rent together 
with 6 per cent interest. He further 
claimed a perpetual injunction restrain- 
ing the first defendant from construct- 
ing néw. buildings and also claimed 
damages for use- -and occupation at the 
rate’‘of Rs, 50/- per month. These re- 
liefs are besides the claim for damages 


2. In resisting the- suit. the ‘first Ce- 
fendant had contended that there. was 
no total destruction of the building. He . 
had also ‘denied the construction of 
any unauthorised’ structure. What he 
did was only. repair of the roof of. 


the. building. The bus was alleged to. 


have been driven by the. second defens 
dant’s employee , atthe time the ac- 
dent happened and not by the first ée- 
fendant or his employees, The first Ce-.. 
fendant also denied the forfeiture or 
termination of the lease as cet up by 


the plaintiff. The construction effected. 


after. the -accident fs. alleged to. be with 
the- consent of the painun, , 


3. In. _ the "written ee the. 
second defendant had contended. that 
the _ accident. occurred, on account of 
the neglience of are first defendant’s - 
employees and. that any event the 


plaintiff:.is entitled to ag ie fd only -to © 


the extent of Rs... 1500/-. He had aso, 
contended.. that.. the plaintiff .. _has -no . 
- cause .of action: and that, the ‘suit.-vras © 


instituted without, _ any ‘bong. ‘fides : Egle 


, Menon, J) 


‘the plaintiff was fixed at 


: defendant what. he- 
-~ there is no total destruction of -the 
‘ building, As per the 


. tended. that assuming ` 
. Portion - of the: building was. destroyed; 
‘as..the accident. did. not happen dtie™ ‘to 
any- E 
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only, to evict tha. first defendant from | 
the premises, 


4: The triat ‘court held | that the: 


dent and that defendants 1 and 2 wera 
lable. for damages jointly and severally. 
Damages were fixed at Rs. 4000/-, the 
amount claimed in the plaint, ‘The 
court held that the Tease had not been 
terminated. The first defendant was 
directed to remove the shed put up by 
him. The plaintiff was given a decree 
by the trial court for recovery of dam- 
ages of Rs, 4000/- together with interest 
at-6% from defendants 1 and 2, Evic- 
tion of the first defendant as prayed 
for. was disallowed. However, the first 
defendant was restrained from putting 
up any structures and further he was 
directed to remove the structure put 
up within 30 days from the date of the 
judgment. Against this deeree and judg- 
ment the plaintiff filed A. S. 55/1973 to 
the extent that the decree and judg- 
ment of the trial court were against 
him. Defendants I and 2 also filed 
A. S. 58 of 1973 and A. S. 76 of 13973 
respectively as against the reefs 
granted against them before the Dis- 
trict court of Kottayam. 


-5. ‘The appellate court held thatthe 
building’ was completely destroyed and 


` that. the accident occurred due to the- 


negligence of ‘the first defendant’s em- 
ployees alone: The ~ second defendant. 
was exonerated ‘from liability, The 
court also held that the: first defen- 
dant’s occupation after - destruction of 
the building was unauthorised and that 


‘the plaintiff was entitled to get the first 


defendant vacated. from the premises. 
The quantum of damages sustained by 
Rs, 1500/-. 
The plaintiff was also allowed to re- 
cover profits at the rate of Rs. 589. per. 
month from.the first defendant, 

6. In this second appéal by the first 
contends fs that 


evidence: in the 
case the court below has grossly mis- 


` read and misunderstood the same. Ftis 


urged that there is no, forfeiture or 
termination of lease as was. wrongly - 
held by the court below. It is also con- - 
that a material 


-a ale default. Mi 
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the first defendant, the 
fendant has the option to continue 
the lease. According to the appellant, 
the court below should have held that 
the first defendant is entitled in law to 
repair and put up mew structure in the 
place of the old one and carry on his 
businessin the premises, He would also 
put forward a plea that his continued 
occupation is not unlawful. He is nota 
trespasser and is not liable to be evic- 
ted. It is also pointed out that 
the accident happened due to the neg- 
ligence of the employees of the 
second defendant and mot due to the 
negligence of the first defendant or his 
employees, In this respect it is his case 
that the burden of proving negligence 
or default or wrongful act on the part 
of the first defendant is heavily on the 
plaintiff and he has not discharged the 
burden. Therefore, the first defendant's 
liability for damages would not arise 
in the case, 


7. In regard to the question whe- 
ther the building was completely de« 
stroyed or not, a commissionhad been 
taken out in the case and the commis- 
sioner had filed his report marked as 
Ex-Cl. When the Commissioner visited 
the spot, the original building was not 
there. The Commissioner has noted a 
new construction there. He also point- 
ed out that the bottom portion of the 
present pillars appeared to be part of 
the prior construction, But that was 
only toa height of a few lines of bricks. 
Above that a fresh construction had 
been made. The lower court has said 
that the report of the Commissioner 
justifies the conclusion that the entire 
roof of the building and also the ori- 
ginal pillars are not now existing af 
the site and it is evident that the major 
portion of the old construction had 
been destroyed, The court then would 
State that in any case at least the en- 
tire roofing and a good portion of the 
pillars were destroyed and by what- 
ever means it happened, it îs establish- 
ed in this case that the old building is 
not existing mow. I have no difficulty 
in accepting this finding on the facts 
and circumstances brought out by the 
evidence in the case. The evidence has 
been fairly summed up by the lower 
court. The court then turns tothe ques- 
tion as to who fs responsible for the 
destruction of the building and conse- 


quently Liable for damages. 


first de- 


‘ A. L R. 


8 The court below accepted the 
evidence of D W 4 the second defen- 
dant’s witness in the matter. The se- 
cond defendant’s case is that the bus 
was taken to the workshop on 4-7-1969, 
that it was left in the custody of the 
first defendant, that the first defendant 
and his servants moved the vehicle in 
the premises of the workshop end cau- 


sed it to hit against the building there- 


by causing damage, so much so, the 
responsibility for the damages ‘lies on 


‘the first defendant and his servants, 


The District Judge also points out that 
the evidence of DW 4 would support tha 
case that the bus was taken to the 
workshop on 4-7-1969. The first defen~ 
dant sent a reply notice in the matter 
Ex. A-9 where it fs stated that the bus 
was taken to the workshop for repair 
and when it was moved in the premis- 
es it accidentally came into contact 
with one of the pillars and the pillar 
was brought down. From this the lower 
court would say that the only conclusion 
possible would be that the acciden? 
happened while the bus was moved in 
the premises after it was entrusted 
with the first defendant by the second 
defendant. Therefore the accident could 
have happened only when the bus was 
in the custody of the first dsfendant 
and his servants. The second defendant 
could not have control of ‘the vehicle 
after its entrustment with the first de- 
fendant. On no account can It be said 
that the accident.took place at a time 
when either the second defendant was 
or his servants were, present or while 
they were dealing with the bus. In the 


' light of these conclusfons arrived at by 


the court below which according to me 
are fully supported bythe evidence the 
first defendant and his servants alone 
could be made responsible for the acci- 
dent and the first defendant is Iiable 
for the damages. f 


9. What was strongly contended be- 
fore me is that in the light of the pro- 
visions of Transfer of Property Act the 
Tease should be taken to continue and 
the first defendant was not Hable to be 
evicted in this suit. Mr. Balakrishnan, 
the learned counsel for the appellant 
placed reliance on S. 108 of the Trans« 
fer of Property Act which deals with 
rights and liabilities of lessor and les- 
see. There is a provision therein to tha 
effect that if by fire, tempest or flood, 


er violence of an army or of a mobor 
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other irresistible force, any material 
part of the property be wholly destro- 
yed or rendered substantially and per= 
manently unfit for the purpose fr 
whichit was let, the lease shall, attae 
option of the lessee, be void. A proviso 
to this part would indicate that if tae 
injury be occasioned by the wrongful 
act or default of the lessee, he shall 
not be entitled to avail himself of the 
benefit of his provision. According to 
Mr, Balakrishnan this would indiccte 
that only the lessee had got the right 
of option to treat the lease as vcid 
which benefit he cannot avail of if he 
is responsible for the wrongful act or 
default resulting In the destruction of 
the material part of the leasehold. Eut 
he would state that the lessor has no 
right to treat the lease as having come 
to an end by the destruction of tha 
material part of the leased property. 


10. As the learned counsel for the 
appellant pointed out the doctrine of 
frustration embodied in S> 56 of the 
Indian Contract Act which renders. a 
contract void by reason of the impose 
sibility of performing the act required 
on account of some event which fhe 
promissor could not prevent, would not 
apply in the case of a lease, The rigs 
of the parties after a lease was granted 
rest not in contract. Though under S, 4 
of the T. P. Act, the chapters and sce 
tions of the said Act relating to co- 
tracts areto be taken as part of Ind-an 
Contract Act, that does mot mean that 
the. provisions of the Contract Act are 
to be read into the T. P, Act, See 
Dhruv Dev v, Harmohinder Singh (AIR 
1968 SC 1024). As this decision lays 
down there is a clear distinction be 
tween a completed conveyance and an 
executory contract, and events which 
discharge a contract do not invalidate 
a concluded transfer. By its express 
terms S. 56 of the Contract Act djes 
mot apply to cases in which there is a 
completed transfer as in the case of a 
concluded lease. A covenant unde? a 
lease to do an act which after the 
contract is made, becomes impossible or 
by reason of some event which the pro- 
missor could not prevent, unlawful, be- 
comes void, but on that account the 
transfer of property resulting from the 
lease granted by the lessor to the Jese- 
see is not declared void. Therefore, by 
the destruction of the building -the lease 
cannot be said to have become. void 


- Thomas v. Moram Mar Baselous (Menon J.} 


[Prs, 9-13] Ker. 159 


and thus discharged, One must also note 
from the Supreme Court decision cited 
supra, that S, 56 of the Contract Act 
must be considered to be exhaustive of 
the law relating to frustration of con- 
tracts in India and the courts cannot 
travel outside the terms of that section 
fn the matter. -< 


11. Clause (e) of S, 108 fs in tha 
following terms :— 


“Ii by fire, tempest or flood or viol- 
ence of any army or of a mob, or other 
frresistible force, any material part of 
the property be wholly destroyed or 
rendered substantially and permanent- 
ly unfit for the purposes for which it 
was let, the lease shall, at the option 
of the lessee, be void :— 


Provided that if the injury be oc- 
casioned by the wrongful act or default 
of the lessee, he shall not be entitled 
to avail himself of the benefit of this 
provision,” 


12. As Justice Namboodiripad, if T 
may Say so with respect, rightly point- 
ed out in George v. Varghese (1976 
Ker LT 859) it îs presumably to avoid a 
contingency of the lessee being fasten- 
ed with the lability of payment of 
rent even if a material part of the pro- 
perty be wholly destroyed or rendered 
substantially and permanently unfit for 
the purpose for which if was let, that 
the tenant is conferred an option by 
S. 108 (e) to treat the contract as void. 
That doesnot mean that in a case where 
the subject matter of the lease like the 
building here is totally destroyed, the 
tenant is entitled to squat on the ground 
where the building was situate or con- 
struct a new building fn its place or 
require the Iandlord to put up a new 
structure, 


13. A Tease as such could determine 
only in one. of the ways pointed out in 
S. 111 of the T. P. Act. These ways of 
determination denote the continued 
existence of the subject matter of the 
Tease, Under S, 108 (ej even If a mate- 
rial part of the subject matter of lease 
is destroyed or rendered substantially 
or permanently unfit for the purposes 
for which it was let out and such in- 
jury is not caused by the lessee, the 
lease though continuing can be treated 
as vold by the lessee and he can thus 
get rid of his liabilities under the de- 
mise. But it would be too much to say 
on the basis of these decisions that if 


- 160. Ker, 


ject matter of the. lease, and that-too 
jon. account of ‘the wrongful. act: of: thè 


lessee he can treat the: lease -as continu- ed. 
‘construct the building 


ing, and either 
in the place of the destroyed building 


—— the subject matter of the lease — or. 


require the landlord to reconstruct. the 
building., A lease is defined in S, 105 of 
fhe T. P. Act as follows:— 


“A lease of immovable property is a. 


` fransfer of a right to enjoy such pro- 


perty, made for a certain time, express - 


orimpliedor in perpetuity, in considera- 
tion of a price paid or promised, or 
of money, a share of crops, service or 
any other thing of value, to be render- 
ed periodically or on specified. occas 
sions to the transferor by the transfe- 
ree, who accepts the transfer on such 
terms,” 


14. The lease being a transfer to en- 
joy the property transferred, with the 
total destruction of the property the 
lease cannot be considered as continu- 
ing, There cannot be a lease subsisting 
in regard to a property not Inexistence, 
In this case the appellant has not been 
able to establish that what has been 
leased out is not only the building but 
also the land on which the building 
stood. I express agreement with the 
following observations of Chatterjee, Jņ 
‘fn Mahadeo Prosad v. Calcutta D & G, 
Co. (AIR 1961 Cal 70 at p. 75):— 


“Having held that the lease. has not 
‘heen frustrated because of demolition 
of one of the structures and having 
further held the petitioner tenant is 
entitled to restitution the ques- 
tion is to which property the ten- 
ant may be restituted. I would make if 
clear that there is mo question of res- 
titution with regard to the demolished 
structure. The structure has been de- 
molished and is not in existence so no 
question of tenant’s option arises with 
regard to the non-existing properties, 
“The structure was leased ouf, not tha 
land underlying and after the structura 
was demolished, the tenant cannot be 
put in possession of that structure asa 
matter of fact even if he would like to 
.be so put in possession; he has no right 


to building on the Iand another struct~ 


ure mor has’ he any right to compel tha 
fandlord to raise a similar structure for 
him; he may have some right for abate- 
‘ment of reng but that’ is not for me to` 


.: George Joseph v. Medical College, Trivandrum ` 
ithere dsa total destruction of the sùbë--` 


stage. 
‘Rules evolved. and stated’ in the pros- 


LA: L R. 
decide, : “He would- ‘be therefore, : -pestitu- ; 


~ ted ‘to’ possession of ` other - property 


Waed. our. than the structure demolish- 
In this view I: dismiss the second appeal 


with - “costs, 
«Appear distnissed, 
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. AND TE.: CHANDRASEKHARA, 
MENON J. 
George Joseph, Petitioner v ` The 
Principal, Medical College, Trivandrum 
and another, Respondents. 


O. P. Nos. 3693, 3754 and 3769 of 
1978, D/- 20-12-1978, 


Constitution of India, Art, u — Ad- 
mission to medical colleges — Eligibility 
== Requirement that Science graduate 
should also secure minimum qualifying 
marks of 50% in ‘the optional ‘subjects 
in Pre-Degree Examination — Not: viola- 
tive of Art. 14 — Candidates belonging 
to Backward Classes muet also satisfy 
this requirement, 


The requirement that a Science grad- 
uate must secure minimum 50% marks 
in optional subjects in Pre-Degree for 
being admitted to medical college’ even 
when he has secured first class în the 
degree examination and ‘also when he 
belongs to Backward Class is not’ viola- 
five of Art. 14 of Constitution.’ “There 
fs certainly sufficient reasonableness 
and equity underlying the insistence on 
a minimum number of marks (50%) in 
the basic subjects at the Pre-Degree 
stage, even in the case of degree can- 
didates, It might be to ensure that the 
foundation in the basic subjects was 
well laid, It may well be that, the per- 
formance at the degree level does not 
afford a safe test of the proficiency in 
all the three basic optional subjects 
like as the degree-holder may not cover 
one of the subjects at degree’ level, 
Indian Medical Council recommended 
that degree-holders seeking admission 
must satisfy the requirement of having 
obtained at least 50% of the marks. in 
the optional subjects at the pre-degree 
From the recommendation the- 


pectus are rot unreasonable deductions 


and the- rule cannot-be said to. be un= 
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reasonable or arbitrary, having no nexus 
to the object of securing admission 
ofthe best talent. It cannot be said that 
the only inference possible from the 
recommendations is that the pre-degree 
candidates should be judged solely and 
exclusively on their performance at the 
pre-degree stage, and the degree hol- 
ders exclusively with respect to their 
performance at the degree stage. 
(Para 1) 

Anno: AIR (Comm.) Constitution of 
India (2nd Edn.) Art. 14 N. 34. 

M. N. Sukumaran Nayar, N. A. Mu- 
raleedharan, B. Raman Pillai, K. K. 
Dinesan, N. S. Menon and Sunny Yar- 
ghese, for Petitioner; M. M. Abdul 
Khader Advocate General, for Respon- 
dents. l 

GOPALAN NAMBIYAR C. J.:— The 
petitioner challenges certain ‘conditions 
in Ext. P-1 Prospectus for admission to 


-the Medical Colleges in the State and 


prays for a declaration that the insist- 
ence in clause 1 (b) that Science gra- 
duates should also satisfy the require- 
ment of minimum qualifying marks of 
50% in the Optional Subjects in the 
pre-degree examination, provided for 
by clause 1 (a), is unreasonable, arbi- 
trary and violative of Art. 14 of the 
Constitution; and for a writ of manda- 
mus to consider his application for ad- 
mission, unhampered by the above said 
insistenc€ in clause 1 (b). The petitioner 
had passed the pre-degree examination 
in 1972 obtaining an aggregate of 47% 
in the optional subjects, viz., Physics, 
Chemistry and Biology. On the strength 
of the pre-degree qualification, the 
minimum marks in these optional sub- 
fects required for admission to the 
Medical College is 50%. On the strength 


of his pre-degree performance, the peti-. 


tioner had no chance of being consider- 
ed for admission. But the petitioner 
had passed the B. Se. examination in 
1976 obtaining a I Class and securing 
69% of marks in the aggregate. His 
subjects were Botany (Main), and 
Chemistry and Zoology (Subsidiary). He 
further passed the M. Se. degree exa- 
mination in First Class in 1978. On this 
record he claims to be entitled to ad- 
mission, and would contend that the 
same cannot be negatived by the re- 
cord of his performance at the pre- 
degree stage. 


- The- relevant rules in the Prospectus 
are extracted below: : 
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“1, Eligibility for admission.— 

(a) Candidates who have passed the 
Pre-degree examination of the Kerala/ 
Calicut University with Physics, Che- 
mistry and Biology as optional subjects 
or an examination declared equivalent 
thereto shall be eligible for admission 
if they have secured 50% marks or 
above for the optional subjects men- 
tioned above. Relaxation of 10% marks 
will be allowed in the case of the op- 
tional subjects, to candidates belong- 
ing to Scheduled Castes/ Scheduled 
Tribes and 5% to Socially and Edu- 
cationally backward classes: 

OR 

- (b) Candidates who have qualified 
themselves for B. Sc. Degree (3 years 
course) of the Kerala/Calicut Univer- 
sity or any other University recognis- 
ed by the University of Kerala/Calicut 
with Physics/Chemistry/Zoology/Botany 
as main and any one or two of the 
above subjects as subsidiary, shall be 
eligible for admission. Such candidates 
should satisfy the qualification require- 
ments in (a) above as well. 


Note—— Marks for each subsidiary 
subject should be given separately. 
Marks for Mathematics taken as one 
of the half subsidiary subject will not 
be reckoned, i.e. marks for Mathema- 
tics will be deducted and the rest cal- 
culated out of a maximum of 1000. 
Candidates coming under sub-clause (b) 
should have not less than 50% marks 
in the main and subsidiary subjects put 
together. Relaxation of 10% marks will 
be available to candidates belonging 
to Scheduled Castes/Scheduled ‘Tribes 
and 5% to socially and educationally 
Backward Classes. 

XXX XXX XXX XXX 


7. Allocation of seats— The 483 seats 
available after deducting 42 seats for 
mandatory admission as -provided in 
clause 6 will be distributed among the 
students of the Kerala and Calicut 
Universities in the ratio of the candi- 
dates who have registered for the pre- 
degree and B. Sc. courses in the two 
Universities, taking the average of the 
number of candidates registered for 
the courses with eligibility for admis- 
sion to Medical Colleges for the last 
three years. Accordingly, for the year 
1978-79, 347 seats are allocated for can~ 
didates belonging to the Kerala Uni- 
versity and 136 seats for candidates be- 
longing to the Calicut University. Out 


~“ 
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of the 347 seats allocated for the stu- 
dents of the Kerala University, 2% 
of the seats viz., 7% seats will be reserv- 
ed for candidates from Universities 
other than Kerala and Calicut who are. 
Indian citizens of Kerala origin and 
who are otherwise eligible for admis- 
sion. Similarly out of the 136 seats al- 
located for the students of the Calicut 
University, 2% viz, 2 seats will be re- 
served for candidates from Universities 
other than Kerala and Calicut who 
are Indian citizens of Kerala origin 
and who are otherwise eligible for ad- 
mission, If the seats set apart for can- 
didates from the other Universities re- 


ferred to above remain unfilled, they 
will be filled up by the candidates 
selected on the basis of merit from 


the respective group. Candidates seek- 
ing admission to the Medical Colleges 
against the above seats should submit 
along with their application -a certifi- 
cate in the prescribed form obtained 
from the Tahsildar of the concerned 
Taluk to the effect thtat he/she belongs 
to the Kerala State. 


8. The seats allocated to the Kerala 
and Calicut Universities as specified in 
clause 7 will be distributed between 
science Graduates and pre-degree can- 
didates, in the ratio of 3:2. 


XXX XXX XXX XXX - 


13. In the case.of science graduates, 
merit will be assessed on the basis of 
the total marks secured for the op- 
tional subjects for the degree examina- 
tion. The marks obtained for mathe- 
_tmatics will be deducted from the total 
and the rest will be calculated out of 
a maximum of 1000. 


14. In the case of pre-degree can- 


didates, merit will be assessed on the 
basis of the total marks secured by 
them in part II (i) optional subjects, 


is. Physics, Chemistry, Biology at the 
pre-degree examination or its equiva- 
lent examination calculated on a maxis 
mium of 450 marks. 

(underlining in Rule 1 (b), ours) 
XXX XXX XXX XXX 
Having regard to the requirement 
în Rule 1 (by that candidates relying 
on degree qualification should satisfy 
the requirements of clause 1 (a) as 
wall, it is obvious. that the petitioner 
would not stand a chance of admission, 


as he did not satisfy the 50% of marks. 


for optional subjects: in the pre-degree 
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examination. The petitioner’s. complaint: 
is. that this insistence is unfair, inequit- 
able and arbitrary. It was argued that 
the scheme of the Rules was. to divide 
the candidates into under-graduates and 
degree-holders and to distribute the 
total number of seats available for ad- 
mission between these two sets of can-. 
didates in the ratio of 3:2, as done by 
Rule 8; .and that thereafter, the eligi- 
bility’ for admission of each group must 
be judged solely and exclusively with 
reference to the merits of the perfor- 
mance of the candidates in the respec- 
tive examinations on the basis of merit, 
namely, either the pre-degree or the 
degree examinations. There was, it was 
said, no justification for tacking on the 


‘performance at the pre-degree . stage to 


that at the degree level. Whatever be 
the merits of the argument, the portion 
of Rule 1 (b) that we have underlined, 
is clear that the requirements of 
clause 1 (b) are cumulative to those of 
Rule 1 (a), although the juxtaposition. 
of the two clauses linked by ‘OR” gives’ 
the impression that the -clauses are 
alternative. Nor can it be said that this 
provision is so inequitable or arbitrary 
and unreasonable as to warrant our 
interference under Article 226. 


sufficient ré- 
equity underly- 
on a minimum. 


There ïs certainly 
asonableness and 
ing the insistence 
number of marks, (50%), in 
the basic subjects at the Pre-degree 
stage even im the case of Degree can- 
didates. It might be to ensure that the 
foundation in the basic subjects was 
well laid. Again, it may well be, —- as 
will be seen from the case of the peti- 
tioner — that the performance at the 
Degree level does not afford a safe 
test of the proficiency in all the three 
basic: optional subjects. 

The petitioner, for instance, did not 
cover Physics at the degree stage. This 
aspect apart, in the counter affidavit, 
the stand taken is that the Indian Medi- 
cal Council had recommended that this 
aspect of the qualifications was neces- 
sary, and that degree-holders seeking to 
obtain admission for the I M.B.B.S. 
must satisfy the requirement of hav- 
ing obtained at least 50% of the marks 
in the optional subjects at the pre- 
degree stage. The ‘Minimum recom- 
mendations of the Indian Medical Coun- 
cil -on -under graduate medical educa- 
tion, adopted by the Medical Council 


. 
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of India on 15th and 16th April, 1377’, 
were made available to us. Under, what 
‘we may call, the first lead of these re- 
commendations headed ‘Admission to 
the Medical Course’, the Council re- 
commended that no candidate shall be 
admitted to the Medical curriculum un- 
til he thas passed (a) the intermeciate 
examination in Science with’ Physics, 
Chemistry and: Biology or (b)' the pre- 
professional medical examination -vith 
the same subjects or ({c) the first year 
of the three years degree course of a 
recognised University with Physics, 
Chemistry and Biology or (d)theB Sc. 
examination of an Indian University 
etc. (We leave out the other alterna- 
tive qualifications recommended). There 
is a note which reads as follows: 


“Note: A student who has passed the 
B. Se. examination with one or more of 
the subjects mentioned earlier would 
be admitted to the Medical Course if 
he had passed the remaining subjects 
of the Medical group (Physics, Che- 
mistry and Biology) in the pre-prafes- 
sional/intermediate examination.” 


The second head of recommendation. 


deals with ‘Selection of Students’. 
Under this head, it is stated that the 
selection shall be based solely on merit 
and for the determination of merit, the 
following criteria were to be adopted. 
In laying down the criteria, it is stated 
that the Candidate for admission to the 
‘Medical course must. have obtained not 
less than 50% of the total marks in 
Science subjects taken together, (a) at 
the qualifying examination or at the 
higher examination in the case of madi- 
cal colleges where admissions are made 
on the basis of marks obtained at these 
examinations or (ii) 50% of the total 
marks in Science ` subjects taken to- 
gether at the competitive entrance ex- 
aminations where such examina- 
tions are held for selection. In 
evaluating the content of these recom- 
mendations of the Indian Medical.ccun- 
cil, we are mot certainly in the regions 
of construing a statutory provision; and 
we cannot scan the terms of the re- 
commendations with that meticulous 
care and punctiliousness required in 
statutory constructions. All that we are 
able to say, and all that we propose to 
say is this: that from the recommernda- 
tions of the ‘Council the Rules -evolv- 
ed and stated in the Prospectus are 
not unreasonable deductions; and that 
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the insistence on 50% of the marks in 
the three optional subjects at the pre- 
degree stage in addition to 50% at the 
degree level cannot be said to be un- 
reasonable or arbitrary, having no 
nexus to-the object of securing admis- 
sion of the best talent. We-are not pre- 
pared to say, as submitted by counsel 
for the petitioner, that, the only infer- 
ence possible from the recommenda- 
tions of the Medical Council is that the 
pre-degree ‘candidates should be judged 
solely and exclusively on the merits of 


their performance at the pre- 
degree stage, and the degree- 
holders exclusively with respect 
to their performance at the degree 
stage. In this view the petitioner can 


have no grievance. We dismiss this writ 
petition, but in the circumstances with- 


‘out any order as to costs. 


O. P. No. 3769 of 1978 


2. The petitioner is also an applicant 
for admission to the Medical College. 


‘He obtained only 40% in the optional 


subjects in the pre-degree examination. 
In the B. Sc. examination he secured 
708 out of an aggregate of 1000 marks. 
He is a Muslim candidate and belongs 
to one of the ‘Backward Classes of this 
State, But even as a member of Back- 
ward Class, it was admitted by his 
counsel that the minimum qualifying 
marks for admission. of candidate be- 
longing to this class is 732. That being 
so, it is. quite plain and obvious that 
the petitioner’s writ petition for admis- 
sion must fail, and has little chance to 
succeed. On the merits, the petition 
must fail for reasons given in O. P. 
No. 3693 of 1978. We dismiss this writ 
petition with no order as to costs, 


O. P. No. 3754 of 1978 


8. The petitioner stands in the same 
position as the petitioner in O. P. 
No. 3693 of 1978. That is to say, he 
has no chance for admission on the basis 
of his performance at the pre-degree 
stage, although he stands a chance on 
the basis of his. performance in the 
degree stage. But the prospectus re- 
quires that the performance at the pre- 
degree stage and at the degree stage to 
be taken as cumulative conditions as 
far as the marks in the basic subjects 
are concerned. We have held in O. P. 
No. 3693 of 1978 that there is nothing 
unreasonable or inequitable in the cum- 
ulative requirement of marks at the 
two stages. It follows that this writ 
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petition must be dismissed. We do so, 


with no order as to costs. 
Petitions dismissed, 
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Smt. Sumithra, Petitioner v, Smt, 
Kamala Bair and others, Respondents. 


Civil Revn. Petn, No. 383 of 1977-I, 
D/- 6-12-1978, 

Kerala Court-fees and Suits Valua- 
tion Act (10 of 1960), Sec. 12 (5) — 
Re-assessment of market value of pro- 
perties for levy of additional court- 
fee or determining pecuniary jurisdic- 
tion — Not competent after case enter- 
ed stage of recording evidence, 


Where the case has not only entered 
the stage of recording evidence, but 
evidence has been closed and argu- 
ments are over, the court is not com- 
petent and has no jurisdiction to reas- 
sess the market value of properties for 
the purpose of either levy of additional 
court fee or determining the question 
whether the suit is outside its pecuniary 
jurisdiction. (Para 11) 


Sub-section (5) of Section 12 of the 
Kerala Act read with the Explanation 
leaves no room for doubt that issues, 
raised on the contention advanced by 
the defendant that the plaintiff has 
deliberately under-valued the plaint 
Schedule properties, that the valuation 
for the purpose of court-fee and juris- 
diction is incorrect, and that if pro- 
perly valued the suit would be beyond 
the pecuniary jurisdiction of the court 
in which the suit has been instituted, 
are to be heard and decided before evi- 
’ dence, on the substantial questions aris 
ing in the case, is recorded. (Para 7) 


S. 13 is mot of any assistance to have 
the valuation of the suit-ré-assessed af 
ter the suit has entered the stage of 
recording evidence. 1978 Ker LT 463 
and (1968) 2 Andh WR 616 (FB), Rel. 
on, (Para 10} 


Referred : Chronological Paras 


1978 Ker LT 463 3, 4,8 
(1968) 2. Andh WR 616 (FB) 3, 5 

C. S. Ananthakrishna Iyer, for Peti- 
tioner; T. S. Venkiteswara Iyer, for 
Respondent No. 1. 
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-Sumithra v: Kamala. Bair -(Vadakkel'.J.)... . 


ALR 


ORDER:— The plaintif in the suit 
out of which this revision arises is the 
revision petitioner. The suit is one for 
partition of the plaint schedule proper- 
ties and for separate allotment of 1/4th 
share which the plaintif claims she is 
entitled to. Defendants 2 and 3 have 
filed written statements supporting the 
plaintiff's case. First defendant conteste 
the suit. The suit is still pending and 
it is common case before me that evi- 
dence has been closed in the case and 
arguments are over. At that stage it 
seems the lower court passed the order 
under revision, by which it took the 
view that issues 5 to 7 should be an- 
swered before the suit is disposed of. 
Taking that view the learned Munsiff 
further said that a finding on these 
issues could be recorded only after 
obtaining a Commissioner's report. By 
the order under revision the lower 
court directed the plaintiff to deposit 
Rs. 300/- as Commission batta, and said 
that on deposit of the above said 
amount a commission would be issued 
for assessing the market value of the 
plaint schedule properties. 


2. Issues 5 to 7 are as follows: 

“5. What is the value for the pur- 
pose of jurisdiction? 

6. Whether the suit is within the 
pecuniary jurisdiction of this Court? 

7. Whether court-fee paid is correct? 
These issues have been raised on the 
contention raised by the ist defendant 
that the plaintiff has deliberately 
under-valued the properties, that if the 
properties are properly valued the suit 
will. not be maintainable in the Munsiff 
Court and that the valuation for the 
purpose of court fee and jurisdiction is 
incorrect.” 


3. It is contended before me on be~ 
half of the plaintiff-revision petitioner 
that in view of the provisions contain< 
ed in the Kerala Court Fees and Suits 
Valuation Act, 1959— shortly stated the 
Act— and particularly the provisions 
in Chap. III thereof, the lower court 
has no jurisdiction to reassess the mar- 
ket value of the properties, be it for 
the purpose of determining the correct 
court fee payable on the plaint, or be 
it for ascertaining its pecuniary juris= 
diction. Learned counsel referred me 
to the decision of this Court in Janaki 
Amma v. Krishnan (1978 Ker LT 463) 
and the Full Bench decision of the 
Andhra Pradesh High. Court - reported 


1978 


fn C. C. Reddy v: K. C. Reddy ((1938) 
2 Andh WR 616): ILR (1969) Amdh Pra 
1042. These decisions seem to support 
the contention as aforesaid, 

4. In 1978 Ker LT 463, I had. 3c 
casion to consider the provisions ofthe 
Act contained in Chap. IJ, I said 
therein that the court can take up che 
question of correct court fee payableon 
a plaint only at specified stages, fiva 
in number. Therein I said:— 

“Firstly, the court has to decide that 
question before ordering registration 
of the plaint, and at this stage -he 
court cannot travel outside the maæte= 
rials and allegations contained in ~he 
plaint and the materials contained in 
the statement, if any, filed under S2c~ 
tion 10 of the Act — Section 12 ‘1). 
Secondly, thereafter the court can take 
up this question for decision onlyif a 
defendant raises the same by his writien 
statement filed before the first hear-ng 
or before evidence is recorded on che 
‘merits of the claim’ (as defined in -he 
Explanation to S. 12) and when so 
raised, the court has to give a decision 
thereon before evidence fs recorded af- 
fecting such defendant —- Sec. 12 (2). 
Thirdly, a person added as a defendant 
after framing of issues (but not as.a 
successor or representative in interest 
of one already on record and who kad 
opportunity to raise the question) may 
with the permission of the court, reise 
it again, and if so raised, the court can 
determine the sufficiency . of the court 
fees paid before recording of evidence 
affecting such defendant on the merits 
of the claim — S. 12 (3). Fourthly, 
whenever a party becomes liable to pay 
‘additional fee’ by reason of an issue 
framed in the suit, the court can de- 
termine and levy such ‘additional ee’ 
(S. 13) in accordance with the provi- 
sions of Section 12 wevicecasececccce 
Fifthly, further review of the decision 
on the question of deficiency of court 
fee paid is possible only on receipt of 
report from a court fee examiner de- 
puted by the High Court under Sec- 
tion 18 (1) of the Act.” 


5. The same view has been express- 
ed by the Full Bench of the Andhra 
Pradesh High Court in C.C. Reddy v. 
K. C. Reddy, (1968) 2 Andh WR 316 
which was not noticed by me in the 
decision of this Court. The questions 
referred for decision of the Full Bench 
fn the Andhra case aras - 
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"(1) Whether in a suit governed by 
Ss, 32 and 33 of the Andhra Court Fees 
and Suits Valuation Act, 1956 in which 
the plaint is registered, the amount 
estimated in the plaint is liable to be 
reviewed and as a consequence tha 
plaintiff is bound to amend the valua= 
tion and pay higher court fee? 

(2)‘If the answer to the first ques- 
tion is in the affirmative, whether the 
liability to amend the plaint and pay 
the additional court fee should be con- 
fined only to cases of deliberate under- 
estimation of the amount or sham 
valuation or extends to every case 
where the defendant contends that the . 
amount sued for is inaccurate and not 
approximate; and also whether the in- 
vestigation can extend beyond the 
averments in the plaint? 

(3) Whether, if, as a result of the re- 
view under Section 11 (b), the amount 
estimated in the plaint exceeds the 
pecuniary jurisdiction of the court 
which the suit is instituted, the court 
would lose its Unsere to try the 
suit?” 

The first question was answered fn the 
affirmative . with a rider thereto viz., 
‘where the question of valuation affects 
the jurisdiction’ of the court it must be 
decided before the hearing of the suit.’ 


6. The Andhra Pradesh High Court 
made specific reference to S. 11 (4) of 
the Andhra Pradesh Court Fees and 
Suits Valuation Act, 1956 which ‘is as 
follows:— 

“XXX XXX XXX XXX 


(4) Any question relating to the 

value. for the purpose of determining 
the jurisdiction of courts shall be 
heard and decided before the hearing 
of the suit as contemplated by order 18 
in the First Sch. to the Civil P. C; 
(Vol. 1908).” 
Referring to that provision and ` the 
other provisions in S. 11 which corres- 
pondtoS. 12 of the Kerala Act the Full 
Bench said that sub-sec, (4) casts aduty 
on the court to decide the question re« 
lating to the value for the purpose of 
determining the jurisdiction, but this 
must be done before the commence~ 
ment of the hearing of the suit. 

7 S. 11 (4) of the Andhra Act cor- 
responds to S. 12 (5) of the Kerala Act, 
As per it, 

“All questions as to value for the 
purpose of determining the. jurisdiction 
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of courts arising on the written state- 
ment of a defendant shall be heard and 
decided before evidencé is recorded 
affecting such defendant, on the merits 
of the claim.” - 


As pointed out by the Full Bench inthe 
Andhra case, it is imperative that all 
questions relating to value for the pur- 
pose of determining the jurisdiction of 
the court which are raised by a writ- 
ten statement have to be heard and de- 
cided by the court before the suit en- 
ters evidence stage as regards the 'merits 
of the claim’ which expression as per 
the Explanation that follows sub-sec. (5) 
‘jof S. 12 means ‘matters which arise 
for determination in the suit, not be- 
ing matters relating to the frame ofthe 
suit, misjoinder of parties and causes 
of action, the jurisdiction of the court 
to entertain or try the suit or the fee 
payable but inclusive of matters aris- 
img on pleas of res judicata, limitation 
and the like.’ Sub-sec. (5) of S. 12 of 
the Kerale Act read with the Explana- 
tion leaves no room for doubt that issues 
5 to 7 in the instant case raised on the 
contention advanced by the defendant 
that the plaintiff has deliberately un- 
der-valued the plaint schedule proper- 
ties, that the valuation for the purpose 
of court fee and jurisdiction is incor- 
rect and that if properly valued the 
suit would be beyond the pecuniary 
jurisdiction of the court in which the 
suit has been instituted are to be heard 
and decided before evidence on the sub- 
stantial questions arising in the case is 
recorded, 


8. As stated by the Full Bench of 
the Andhra Pradesh High Court, this 
isso for obvious reasons, viz., that after 
the suit has entered the evidence stage 
and the trial has proceeded the defen- 
dants should not be allowed to agitate 
that the suit is not maintainable in 
that court for want of pecuniary juris- 
diction. The scheme of the provisions 
contained in S. 12 of the Kerala Actis 
thatthe same does not permit the plain- 
tiffto be the sole arbiter of the amount 
on which the relief sought is valued 
and the defendants are also given a 
voice. If the defendants avail of the op- 
portunity io raise those questions, they 
are matters to be determined at speci- 
fied stages, viz, at the 2nd, 3rd, 4th 
and 5th stages mentioned in the deci- 
sion of this Court in 1978 Ker LT 463, 
and at no stage after the suit has en= 
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tered the stage of recording evidenca 
on the merits of the claim. 

9. When the arguments began I had 
some doubt as to whether S. 13 of the 
Kerala Act would not enable the court 
to reassess the market, value of the 
subject matter of the suit after the 
suit has entered the stage of recording 
evidence. S. 13 reads: 

“Where a party becomes liable to pay 
additional fee by reason of an issue 
framed in the suit, the provisions of 
the last foregoing section shall apply to 
the determination and levy of such ad- 
ditional fee subject to the modification 
that where the party does not pay such 
additional fee within the time allowed, 
the court shall strike off the issue and 
proceed to hear and decide the other 
issues in the case.” 


10. On a closer examination of the 
provisions, it appears to me that the 
issues contemplated by S. 13 cannot be 
issues relating to questions as to valua- 
tion of the suit either for the purpose 
of levy of court fee or for the purpose 
of determining the pecuniary jurisdic- 
tion of the suit either for the purpose 
on the merits of the claim as defined 
in the explanation that follows sub- 
sec. (5) of S. 12 of the Act. This is so, 
because that provision is a self-con- 
tained provision which does not enable 
the court to reject the suit for failure 
to comply with payment of additional 
fee as determined under that section. It 
enables the court only to strike off the 
particular issue or issues and requires 
the Court to proceed to hear the other 
issues in the case. Obviously, S. 13 
would not enable the court to return 
the plaint for want of pecuniary juris- 
diction.. Moreover, if Section 13 of 
the Act is taken as empowering 
the Court to re-determine the valua- 
tion of the suit, or to re-assess 
the valuation of_ the suit for the 
purpose of levy of court-fee or juris- 
diction of the court, sub-section (5) of 
Section 12 would become otiose, in so 
far as all questions as to value for the 
purpose of determining the jurisdic- 
tion of the court arising on the writ- 
ten statement of a defendant have to 
be heard and decided by the court be- 
fore the evidence is recorded on the 
merits of the claim. In that view I 
do not think that Section 13 would be 
of any assistance to have the valuation 
of the suit — reassessed after the 
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suit has: entered the stage of recording 
evidence. 


11. The Andhra Pradesh High Court 
by the decision aforesaid, on the basis 
of the answers received from the Full 
Bench, dismissed the revision on the 
ground that the trial has already .be- 
gun, There, as in this case, an issue kad 
been framed as to ‘whether the court 
fee paid is correct and whether the 
court has got jurisdiction to try the 
suit.’ It was contended on behalf of the 
respondent-plainti7f therein that the. 
trial of the suit has commenced and 
therefore the question of under-valua- 
tion should not be permitted to be 
agitated. This contention was noticed 
by the Full Bench which said that 
that is a matter to be dealt with by 
the court which disposes of the revi- 
sion matter in accordance with the 
answers given by the Full Bench. Ob- 
viously in view of the answer to ihe 
first question wherein the Full Berch 
pointed that whether the question of 
valuation affects the jurisdiction of ihe 
court must be decided before the hear- 
ing of the suit. the court where the 
revision matter finally came up for dis- 
posal dismissed the same on the ground 
that trial has already begun. That 
means that the court has no jurisdiction 
to take up the question after the case 
enters the stage of recording evidenze, 
The position is the same under the 
Kerala Act also and that is so in view 
of S. 12 (5) of the Act. As stated in the 
beginning of this judgment, the case 
has not only entered the stage of re- 
cording evidence; but evidence has been 
closed and arguments are over. At this 
stage the lower court is not competent 
and has no jurisdiction to reassess the 
market value of properties for the pur- 
pose of either levy of additional court 
fee or determining the question whe- 
ther the suit is outside its pecunicry 
jurisdiction. 


The revision petitioner fs entitled to 
succeed. The order under revision is 
set aside and the lower court is direct- 
ed to proceed with the disposal of the 
suit in the light of what is stated here- 
fn before, The parties will bear their 


costs, . 
Petition allowed, 
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K. Samkaranarayana Pillai, Petitioner 
v. M/s, Mysore Fertiliser Company, Re- 
spondent, 

Civil Revn.. Petn. No, 1191 of 1978-B, 


- D/- 22-12-1978. 


(A) Civil P. C. (5 of 1908), S. 20 
Expln. II (prior to amendment in 1974) 
— Scope and applicability. 

Explanation II to S. 20 ‘of the Civil 
P. C. 1908 has no ‘relevance to clause 
(c) of that section whereunder, a suit 
can be instituted in the court within 
the local limits of which the cause of 
action, wholly or in part arises, and 
it (the Explanation) only enlarges the 
meaning of the words ‘carries on busi- 
ness’ occurring in clauses (a) and (b) 
of Section 20 where the defendant (not 
the plaintiff) is a Company. 

(Para 3) 

Anno: AIR Comm. C, P. C. (9th Edn.), 
S. 20 N. 2. 


(B) Civil P. C. (5 of 1908), 0. 3 R. 4 
— Advocate — Privileges and rights — 
Duties towards client. (Advocates Act 
(25 of 1961), S. 33). 


An advocate ‘acting in court’ for his 
client by ‘practising the profession of 
law’ there, is not a mere agent or a 
power-of-attorney-holder. An advocate 
cannot refuse to accept a brief except 
on the ground of a proper fee, and 
to that extent (which is almost to the 
full extent) his freedom of contract is 
curtailed. Nor is it — acceptance of 
brief — a matter of his going. out into 
the market place and canvassing for it, 
but entirely a matter of choice resting 
with the client. Therefore, the legal 
capacity of an advocate to practise the 
profession of law in court and his com- 
petency to act in court for his client 
are not derived from any contract but 
from his legally recognised status as an 
advocate, On account of this, his status, 
his duties are threefold — to the client, 
to the court and to the public. AIR 1968 
Ker 213 (FB), Foll. (Para 4) 


Both kinds of moneys come to the 
advocate’s hands in his capacity as advo~ 
cate, first kind, for spending, if neces- 
sary, while acting for the client and on 
his behalf; and the other, by way of 
realisation, again, while acting for the 
client and on his behalf. ‘Clearly he 
is not a debtor as regards either, In 
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both cases the client is the owner 
even while the amounts are in the 
hands of the advocate. The borrowed 
debt in the hands of the borrower is 
his, and not the creditor’s. Nor is the 
advocate a bailee as regards either of 
‘these kinds of amounts. But he is under 
a liability to satisfy the client that the 
withheld portion has been spent on 
behalf of the client, or in other words, 
he is liable to render an account to the 
client and to handover the balance, if 
any, to him. He cannot be characteris- 
ed as a bailee, (Para 6) 


Anno: AIR Comm. C. P. C. (9th Edn.), 
O. 3, R. 4 Notes 3, 12, 13. 


(C) Civil P. C. (5 of 1908), S. 20 — 
Cause of action — Place where money 
is payable — Suit against advocate by 
his client — Territorial jurisdiction of 
forum — Determination — Mode. 


An advocate’s liability to his client as 
regards the client’s money in the advo- 
cate’s hands is a liability to account, 
and that liability arises not out of any 
contract between them. ‘The essential 
factor that determines the cause of ac- 
tion is possession of the property by 
the person liable to account within 
ownership thereof which is in the, per- 
son seeking the aid of the court to make 
the former to account to him. An advo- 
cate receives moneys from his client in 
his chambers and realises money on 
his behalf as fruits of litigation in the 
court where he acts for the client, or 
shortly put, he receives both kinds of 
moneys at the place where he carries 
on his profession, that is, where he 
practises the profession of law. 
This determines the place where the 
cause of action in such suits arises and 
consequently, the territorial jurisdiction 
of the forum for institution of a suit 
against him by his client to account the 


moneys paid by the client to him and 


realised by him on behalf of his client. 

(Para 7) 

Anno: AIR Comm. C. P, C. (9th Edn.), 
S. 20 N. 14, 19. 

Cases Referred: Chronological Paras 

AIR 1968 Ker 213:1968 Ker LT 1 (FB) 

4 


(1967) 1 QB 443: (1966) 3 All ER 657 
Rondel v. Worsley ' 4 
(1910) 20 Mad LJ 494 5 


I. Gopalakrishnan Potti, for Petitioner; 
T. L. Viswanatha Iyer, for Respondent. 
ORDER:— The respondent-Company 
appointed the revision petitioner as its 
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advocate. for conducting its cases in the 
different courts in Alleppey. It has 
instituted the present suit against its 
former advocate for recovery of amounts 


that may be found due to it on 
rendition of accounts by him of 
all sums paid by it to him, as 


also of all sums realised by him on 
its behalf and of the amounts spent by 
him on its behalf. He resides and car- 
ries on his profession in Alleppey. The 
respondent-Company instituted this suit 
in the Munsiff’s Court, Palghat within 
the jurisdiction of which Court it has 
a branch office. The revision petitioner 
questioned that Court’s jurisdiction to 
try the suit. That Court held that it 
has no jurisdiction. On appeal by the 
respondent-Company the learned Dis- 
trict Judge held that the suit was pro- 
perly instituted and that the Munsiff’s 
Court, Palghat has jurisdiction to enter- 
tain the same. The defendant has com@ 
up in revision, 

2. According to the lower appellate 
court the defendant’s ‘accountability to 
the Palghat branch of the Company is 
apparent from the correspondence be- 
tween the parties’, and therefore ‘part 
of the cause of action at least had 
arisen, within the limits of the Palghat 
Munsiff’s Court’, The learned District 
Judge then proceeds to say that ‘if any 
cause of action has arisen at Palghat, 
by virtue of Explanation II to Section 
20 of the Code of Civil Procedure, 1908 
the Company shall be deemed to carry 
on business at Palghat’ and that there- 
fore ‘the Palghat Munsiff’s Court has 
jurisdiction to try the instant suit.’ 


3. First of all, it has to be pointed 
out that Explanation II to Section 20 
of the Civil P. C., 1908 has no relevance 
to clause (c) of that section. whereunder, 
a suit can be instituted in the court 
within the local limits of which tha 
cause of action, wholly or in part arises, 
and it (the Explanation) only enlarges 
the meaning of the words ‘carries on 
business’ occurring in clauses (a) and 
(b) of Section 20 where the defendant 
(not the plaintiff) is a Company. There« 
fore, the only question that falls for 
consideration is as to whether the cause 
of action for the suit has arisen, whol- 
ly or in part, within the local limits of 
the Munsifi’s Court, Palghat. ` 

4. Under Sections 29 and 33 of tha 
Advocates Act, 1961 only advocates are 
entitled to ‘practice the profession of 
law’ in any court. Rule 4° (1) of Order 
TI of the Civil P. C., 1908 requires that 
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a pleader, (who. as per Section 2 (15) 
of the Code means any person entitled 
to appear and plead for another in 
court, and includes an advocate) shall 
be appointed by a document in writing, 
signed by the client and says that other- 
wise the pleader cannot ‘act’ for the 
client in. any court. The Act does not 
define ‘what is practising the profession 
of law jin court’ nor the Code, what 
is ‘acting for the client in court’. How- 
ever Section 32 of the Act enables. the 
court to permit a person not an advo-~ 
cate ‘to appear before it in any partix 
cular case’ and Rule 1 in Order [II of 
the Code says that recognised agents 
as defined in Rule 2 may make or do 
any appearance, application or act in 
or to any court on behalf of .a party. 


Recognised agents are holders of spe- 
cial power-of-attorney in that behalf, 
and persons carrying on trade or busi- 
ness for and in the mames of parties to 
litigation residing outside the territorial 
jurisdiction of courts in matters con- 
mected with such trade or business, It 
follows that an advocate ‘acting in 
court’? for his client by ‘practising the 
profession of law’ there, is not a mere 
agent or a power-of-attorney-holder. 
When it is remembered that, in the 
words of Lord Denning M, R. in Rondel 
v. Worsely (1967-1 QB 443, 502, (as 
quoted in Chengan Souri Nayakam Ve 
A. N. Menon, 1968 Ker LT 1 at p. 5: 
ATR 1968 Ker 213 at p. 216) (FB):— 

“A barrister cannot pick or choose 
his clients. He is bound to accept a 
brief for any man who comes before 
the courts, No matter how great a 
rascal the man may be, No matter how 
given. to complaining. No matter how 
undeserving or unpopular his cause, 
The barrister must defend him to the 
end. Provided only that he is paid a 
proper fee, or in the case of a dock 
brief, a nominal fee. He must accept 
tthe brief and do all he honourably can 
on behalf of his client, I say “all he 
honourably can’ because his duty is not 


only to his client.” 


It will be clear that an advocate can- 
not refuse to accept a brief except on 
the ground of-a proper fee, and to 
that extent (which is almost to the full 
jextent) his freedom of contract is cur- 
tailed, Nor is it — acceptance of brief 
— a matter of his going out into the 
market place and canvassing for it, but 
entirely a matter of choice resting with 
he client. Therefore, the legal capa- 
city of an advocate to practise the pro- 
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fession of law in court and his com- 
petency to act in court for his client 
are not derived from any contract but 
from his legally recognised status as 
an advocate. On account of this, his 
status, his duties are threefold — to 
the client, to the court and to the pub- 
lic. The Full Bench in Souri Naya- 
kam’s, case emphasised this in the fol- 
lowing passage (at p. 216 of AIR):— 

“Counsel has a tripartite relationship; 
one with the public, another with the 
court, and the third. with his client. 
That is a unique feature. Other pro- 
fessions or callings may include one 
or two of these relationships but no 
other has the triple duty. Counsel’s duty 
to the public is unique in that he has 
to accept all work from all clients in 
courts in, which he holds himself out 
as practising, however unattractive the 
ease of the client.” 

5. This.case concerns one of the 
obligations of the Advocate to his client, 
perhaps, the most important, from the 
client’s point of view. The client pays 
an advocate moneys for meeting the 
expenses of litigation, The advocate 
may also realise amounts as fruits of 
litigation on behalf of the client. What 
is the nature of his liability to the 
client as regards these moneys. It ap- 
pears that formerly it was thought that 
an advocate is a debtor so_far as pay- 
ments received by him for expenses 
are concerned, and a bailee, in respect 
of sums realised by him on behalf of 
the client as fruits of litigation. In re a 
High Court Vakil, (1910) 20 Mad LJ 
494 P. R. Sundara Aiyar (later Justice) 
representing the Vakils’ Association said 
as follows: 


“A Vakil who is asked to sell land 
and who receives the purchase money 
ought to treat that money distinct from 
other money and from outfees as it 
stands in a different position. Outfees 
are considered as debts. Misappropria- 
tion of such purchase money even tem- 
porarily, whether the Vakil acted as 
Vakil or not, is not justified.” 


Referring to this decision Sri K. V. 
Krishnaswami Aiyer in his lectures — 
‘Professional Conduct and Advocacy’ 
2nd Edn. 1945 at p. 163 says as follows: 


“As regards amounts received by 
counsel on behalf of the client, the 
decision in. the case above quoted, 
which ruled that the advocate was not 
entitled to use the money even tem- 
porarily, shows that he was not a deb-. 
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tor but only a bailee. I do not think, 
therefore, that it need still be consider- 
ed as a matter of doubt. It cannot be 
that the advocate is a bailee for one 
purpose and a debtor for another, 


Regarding moneys received for out- 
fees, I do not see why any difference 
should exist in respect of the legal 
relation between counsel and client, If 
anything, the fact that the moneys are 
-handed to counsel for a specific pur- 
pose ought to decide in favour of his 
character as a bailee. If he were mere- 
ly a debtor he ought to be entitled to 
-make use of the money which would 
only result in his having a civil liabi- 
lity for it. The obligation, to keep the 
client’s money available at any time for 
use on behalf of the client can only be 
consistent with his being a bailee there~ 
of. Further, the advice that is general- 
ly given — to keep the clients out- 
fees money in a separate account — 
can only be understood as meaning that 
the advocate is not antitled to use it, 
which means again that he is a bailee 
and not a debtor.” 


6. Both kinds of moneys come to 
the advocate’s hands in his capacity as 
advocate, first kind, for spending, if 
necessary, while acting for the client 
and on his behalf; and the other, by 
way of realisation, again, while acting 
for the client and on his behalf. Clearly 
he is not a debtor as regards either, 
for in one case, he receives the amount 
from the client for spending it on his 
behalf, and in the other, he receives it 
from one who is obliged to pay it to 
the client, on the latter’s behalf and 
for transmission to him, In both cases 
the client is the owner even while the 
amounts are in the hands of the advo~ 
cate, The borrowed debt in the hands 
of the borrower is his, and not the 
creditor’s, Nor is he a bailee as regards 
either of these kinds of amounts, He 
can spend the amount received from 
the client for expenses to meet which 
it has been paid, and where he has 
spent, and to that extent, he is under 
no liability to pay back the amount. 


But he is under a liability to satisfy 
the client that the withheld portion has 
been spent on behalf of the client, or 
in other words, he is liable to render 
an account to the client and to hand 
over the balance, if any, to him, He. 
cannot be characterised as a bailee, at 
any rate, as a mere bailee, even as 
{regards amounts realised by him on 
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behalf of his client. It should be re~ 
membered that a bailment involves. 


two elements, a proprietary aspect and 
a contractual aspect, and that the latter 
is missing here in that the advocate 
realises the amount not under a con- 
tract either with the payer or with the 
ultimate payee, his client, but by and 
while acting for his client. Here again 
his liability is to account. 

“An attorney-at-law who collects 

money for a client is bound to pay it 
over to his client at the earliest op- 
portunity; and in the meantime he 
must not mix it with his own money. 
A bill for an account will therefore lie 
against him.” (C. C. Langdell — A 
Brief Survey of Equity Jurisdiction — 
Harvard Law Review, Vol, II, 1888-89, 
P. 241 at 266), 
He receives both kinds of amounts in 
his capacity as his client’s advocate; 
and that jural relationship ought te 
determine the nature amd character of 
his liability to his client as regards the 
latter’s amounts in the hands of the 
former, This jural relationship is not 
founded, so much on a contract, as 
already seen, but arises from the status 
and the choice of the particular advo~ 
cate by the client. Therefore, his liabi- 
lity to account to his client is not found- 
ed on any contract, and the principles 
governing institution of suits arising 
from and in respect of contractual obli- 
gations including those related to 
agency are of no assistance in the mat- 
ter of deciding the question as to: where 
the cause of action or part thereof 
arose; nor is the principle that debtor 
should seek out his creditor and repay. 
the debt, of any help to contend that 
the cause of action or part thereof 
arises where the client resides. And, I 
suppose, it will be a bad day for the 
profession, if it were that an advocate 
can be made to defend himself by his 
former clients in different courts for 
acting on their behalf not in these 
courts, but somewhere else, 


7. Having found that an advocate's 
liability to his client as regards thef 
client’s money in the advocate’s hands} 
is a Hability to account, and that liabi- 
lity arises not out of any contract be-i 
tween them, it falls to be decided as} 
to when and where that liability arises,’ 
for it is only then that a cause of ac- 
tion accrues to the client to ask the 
advocate to account, and’ it is only there 
where it arises, can he seek the aid of 
the court fo compel the advocate ta 
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account to him. ‘The foundation of the 
liability to dccount that arises in law, 
and not. out of a contract, is that. the 
person sought to be made liable to 
account, receives and/or comes by pro- 
perty of some kind including moneys 
and is thus in possession and control 
of it, (mot mere . custody) but, mark, 
only possession and not ownership, 
which is in the person seeking to make 
the other liable to account to him, and 
the former’s possession of it is not-as 
a mere bailee, and, further, there is 
some sort of privity, in the sense, idu< 
ciary relation, between the two. 
Therefore, the essential factor that 
determines ‘the cause of action is pos- 
session of the property by the person 
liable to account without ownership 
‘thereof which is in the person seeking 
the aid of the caurt to make the former 
to account to him. That the latter can 
compel the former to account only if 
the latter ‘has ownership of ‘the pro- 
perty, and only if there is privity be- 
tween the two, is a matter affecting his 
competency to sue for account, as also, 
that the former’s possession of the pro- 
perty is not merely that of a bailee. 
If the last mentioned factors are estab- 
lished, the former is liable to account 
and this liability arises as and from 
the time former is in possession of the 
property and that liability arises where 
the former comes ‘by possession of it. 


An advocate receives moneys from his 
client in ‘his chambers and realises 
moneys ‘on his behalf-as fruits of litiga- 
tion..in the court where he acts for 
‘the client, or shortly put, he receives 
both kinds of moneys at the place 
where he carries on his profession, that 
is, where he practises the profession of 
law. ‘This, in my view, determines the 
place where the cause of action in such 
suits arises and consequently, the terri- 
‘torial jurisdiction of the forum for 
institution of a suit against him by his 
client to account the moneys paid by 
the client to him and realised by him 
fon behalf of his client. 


8. The result is the learned Munsiff 
is right in holding that his court ‘has 
no jurisdiction to entertain the suit, and 
the learned District Judge, worng in 
holding. otherwise and reversing the 
finding entered on issue No. 1 in the 
case, I set aside the judgment of the ap- 
pellate court in C. M. A. No. 28 -of 1978 
on ‘its file which is under revision, and 
restore. that of the Munsiff’s Court in 
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O. S. No. 250 of 1976 on-its file, This 
Civil Revision Petition is- allowed as 
indicated above. The revision petitioner 
is entitled to his costs in the C. M. A. 
and this Civil Revision Petition. 
Petition allowed. 
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vV. P. GOPALAN NAMBIYAR, C. J. 
AND M. P. MENON, J. 
R. C. Thampan and’ others, Petitioners 
v. The Principal, Medical College, Cali- 
cut, Respondent. 


‘O. P. No. 2740 ete, etc. of 1978, Dj- 
6-9-1978. 

(A) Calicut University Act (Kerala Act 
24 of 1968), S. 23 Cis. (xiii), (xix) — 
First Statute Chap. 6, R. 3 (xxvi) — 
Powers of supervision of syndicate — 
Powers of Principal or Mangaging Com- 
mittee of Medical ‘College to suspend 
senior students for “ragging” the junior 
students in the Campus — (Constitution 
ef India, Art. 226). 


The provisions of the Act and statute 
only enable the Syndicate to exercise 
powers of supervision and control under 
certain circumstances and conditions 
specified in them, - But they do not 
in any way destroy the authority and 
jurisdiction inherent in the Principal 
of a College, as the head of the insti- 
tution, to deal with matters affecting 
the discipline of the college. That is 
inherent in the mature of his autho- 
rity and the performance of his func- 
tions. AIR 1965 Ker 75 (FB), Rel. on. 

oe ; (Para 2). 


The inherent right and the quasi- 
parental authority of a teacher to pro- 
ceed by way of disciplinary action 
against a pupil under -his charge has 
been well recognised over the years; 
and itis ingrained.in the habits of 
thought and philosophy of our country, 
AIR 1922 Mad 200, Rel, omn . 

(Para 3) 


There is no force in the plea that 
the Principal or the Managing Com- 


‘mittee of a college has no disciplinary 


powers over its students. (Para 4) 


Anno: AIR Comm. Const. of India, 
(2nd Edn.), Art. 226 Notes 122, 183, 184. 

(B) Constitution of India, Art. 226 — 
Natural justice. 

It is now -settled beyond.doubt that 
the norms of natural. justice are not to 
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be encased in the 
any rigid rule of formula, but must 
be tailored to suit the requirements of 
the situation and the exigencies of the 
ease, AIR 1973 SC 1260, Rel, on, 
(Para 7) 
On the facts and circumstances of 
the instant case it was held that there 
was no violation of the principles of 
natural justice. (Para 8). 


Anno: AIR Comm. Const. of India, 
(2nd Edn.), Art. 226 N, 59, 122, 


(C) Constitution of India, Art, 226 — 
Clemency from punishment awarded to 
students by Managing Committee. of 
College — Power of Court. 

The question of clemency must be 
for the Government or the authorities 
eoncerned, and not for the High Court. 

(Para 10) 

Anno: AIR Comm. Const. of India, 

(2nd Edn), Art. 226 Notes 122, 183, 184 


Cases Referred: Chronological Paras 


AIR 1973 SC 1260 - 4,7 
(1970) O. P. No, 352 of 1970, D/- 31-3- 
1970 (Ker) 5 
AIR 1965 Cal 32:1965 (1) Cri LJ 24 3 
AIR 1965 Ker 75:1964 Ker LT 791 
(FB) 2 
AIR 1949 Bom 226:50 Cri LJ 789 3 
AIR 1947 Bom 193 3 
(1929) 2 KB 416:141 LT 563, 
Newport (Salop) Justices 
AIR 1926 Rang 107:27 Cri LJ 636 4 
AIR 1922 Mad 200:ILR 45 Mad 548 3 
(1908) 1 KB 160, Mansell v, Griffin 3 
(1908) 1 KB 947:99 LT 132, Mansell v, 
Griffin 3 
(1893) 1 QB 465: 68 LT 349, Cleary v. 
Booth -3 
(1865) 4 F & F 665:176 ER.734, Fitz- 
gerald v. Northcote 3 
(1860) 2 F & F 202: 1975 ER 1024, Regina 
v. Hopley 3 


T. P. K. Nambiyar, S. A. Nagendran, 
V. Bhaskaran Nambiyar and P. A 
Mohammed (T), for Petitioners; K. P, 
Radhakrishna Menon and Govt. Pleader, 
for Respondent, 


GOPALAN NAMBIYAR, C. J.:— These 
writ petitions are directed against the 
disciplinary action taken by the Manag- 
ing Committee of the Medical College, 
Calicut, - against the writ petitioners, 
students of the College, resulting in 
their suspension from the College for 
varying terms. The reason for the 
action was the “ragging” indulged in 
by the petitioners who may be broadly 
referred to as the senior students `of 
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the College, against the “freshers” or 
the junior students, “Ragging” has pass- 
ed so much into popular parlance that 
we feel that any elucidation of the 
term would be unnecessary, The peti~ 
tioners were charged with “ragging”* 
of different grades and varieties ranging 
from abusing in filthy and obscene 
language or demanding the repetition 
of obscene language by the freshers, to 
beating, manhandling and other debas- 
ing forms of behaviour, The incidents 
are stated to have happened in the 
College and the hostel campus during 
the ragging season from 13-11-1977 to 
3-12-1977, We shall state the facts in 
O. P. No. 2740 of 1978, with respect to 
which the principal arguments, were 
advanced. Ext. P-1 dated 19-6-1978 is 
the memo of charge, The petitioner is 
a student of the IV Year M. B. B.S. 
Class, The charge was for having man- 
handled, beaten, illtreated and abused 
the seven named students; and having 
inflicted physical and mental harm by 
forcing them to do violent exercises to 
the point of exhaustion, making them 
do obscene acts like masturbation, ex- 
posure of private parts of the body, 
forcing them. to take bath in filthy 
water in the dead of night, teasing, 
making them dance naked, sing obscena 
songs and the like. It was recited that 
the petitioner had threatened the vic« 
tims with dire consequences for non= 
compliance with their demands and 
forced them (threatened?) to do the in~ 
decent acts against their will. The acts 
complained ‘of are stated to have been 
committed during the period between 
14-11-1977 and 3-12-1977, either alone 
or in company with senior students. 
The notice indicated that it was meant 
to give the petitioner an opportunity of 
defending himself and that no further 
opportunity for such defence would be 
afforded. The abstract of. evidence at 
the foot of Ext. P-1 set down the names 
of the seven victims referred to ear< 
lier in the body of the notice, and in- 
dicated against each, the acts of 
humiliation or embarrassment visited 
on him. For instance, one of them was 
beaten on the back, the second was 
beaten, the third was asked to mastur- 
bate, the fourth was asked to do vigor- 
ous exercises, and so on. We have set 
out the contents of Ex. P-1 to afford 
as picture of the charge and the show 
cause notice served on the petitioner. 
Ext. P-2 is a copy of the explanation 
submitted by -the petitioner, He took 
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vague and indefinite, that the students 
had not adduced any evidence in sup- 
port of the charge, and so on, Ext, 
R-1 is the enquiry report submitted by 
a Committee of three Professors of t318 
College, namely, Dr, P, Jacob Abrahem, 
Professor of Anatomy, Dr. P, N. Neel= 
kantan Achary, Professor of Physio« 
logy, and Dr, M. S. P. Nair, Professor 
. of Biochemistry. Ext. R-2 filed with zhe 
additional counter affidavit, is the af- 
davit of Dr. M. S. P. Nair, detailing tae 
procedure followed at the enquiry. The 
Committee collected evidence from the 
ast Year students (male and fema_2). 
Each of them was first called and asled 
to narrate his experience of ragging by 
the senior students, The facts disclosed 
were recorded by the Committee. Extd 
R-2 records that the freshers gave suffi< 
cient evidence to establish the identity 
of the wrong-doers, Those whose evi- 
dence was considered concrete. and 
tangible, were called again by the Com= 
mittee and asked to identify the mis« 
creants from a group of photograris, 
The photographs did not contain any 
name, and were mixed and kept seza- 
rately for identification, As the next 
step the delinquent students were call- 
ed and were informed of the gist of 
the evidence in respect of their report- 
ed involvement in the ragging actvi« 
ties. They were also specifically qu2s~ 
tioned. In the light of the evidence, 
the Committee found Ext. P-1 charges 
proved, This is the gist of Ext. R-2, 
Ext. R-1 enquiry report confirms the 
affidavit Ext, R-2. It records that a 
good number of the freshers were un- 
helpful, or shy, or afraid of undesireole 
consequences, despite being assured to 
the contrary. A sufficient number gave 
the details of the wrong-doers ad 
enough evidence to establish their icen- 
tity. Ext. R-1 recorded that the evi- 
dence given by the lady students was 
not serious enough to warrant a detail- 
ed enquiry. That goes out of the sic 
ture, The nature of the evidence of 
the students was then discussed. It was 
recorded that on the occasion of the 
first questioning, the victims were moré 
informative than on the second. The 
Committee was of the view that dur- 
ing the interval, the senior students 
either threatened juniors with dire con- 


sequences, or were able to win over 
their affection and good will; and hence, 
some of those who had given. positive 
évidence on the first occasion abstained 
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from co-operating with the enquiry dur- 
ing the stage of identification of the 
photographs, ‘The Committee also re- 
corded that the time-lag had somewhat 
cooled the ardour of the victims and 
their initial revulsion against the inci- 
dents. The Committee recommended 
stern action. Based on this report came 
Ext. P-3 order by the Managing Com- 
mittee of the College composed of 29 
persons including the Principal. It 
rejected the statements of the victims 
of ragging at the later stage, as attribu- 
table to acts of eajolery or inti- 
midation from the senior students, or to 
the development of a sense of comrade- 
ship and fellow feeling between the 
victims and the miscreants, since the 
date of ‘the incident. The Management 
Committee preferred to rely on the 
earlier statements of the victims, The 
Committee recorded that the action 
complained of warranted dismissal of 
the concerned students from the Col- 
lege; but taking into consideration the 
petitions of the Parents’ Association, 
and tempering justice with mercy, the 
Committee, inflicted in the case of each 
of the petitioners in these writ petitions 
the punishment of suspension for vary- 
ing terms, 


2. The action has been impugned on 
two principal grounds: that the Principal 
of the College (or, we believe, for that 
matter, the Managing Committee) had 
no jurisdiction to take disciplinary ac- 
tion against the petitioners and order 
their suspension; and that, the minimum 
requirements of natural justice had not 
been complied with in inflicting the 
punishment, To find against the jurisdic- 
tion of the Principal or the Committee, 
our attention was called to the provi- 
sions of the Calicut University Act, and 
in particular to Ss. 2(2), 2(7}, 2(11), 2(15), 
2(24), 2(30), S. 4 and cls, (xiii) and (xix) 
of S. 23, of the Act, We were also re- 
ferred to the First Statutes passed under 
the Calicut University Act, and the pro- 
visions of Chap, 6, R. 3 and Chap. 26 
thereof. We skip the definition section of 
the Act, Section 4 generally defines the 
jurisdiction of the University as extend- 
ing to the specified Revenue districts. 
S. 23 deals with the powers of the Syn- 
dicate, and provided that the Syndicate 
shall have the powers listed. therein. 
Among them is the power under cls, (xiii) 
and (xix) which read: 


l "23. Powers of Syndicate—- Subject to 
the provisions of this Act and the Sta- 
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tutes, the executive powers of the Uni- 
versity including the general superin- 
dence :and control over the institutions 
of the University shall be vested in the 
Syndicate and subject likewise the Syn- 
dicate shall have the following powers, 
namely:— 

X x x x x 

(xiii) to exercise supervision and con« 
trol over the residence and discipline of 
students; 

x x . X x x 

(xix) to delegate any of its powers to 
the Vice-Chancellor or to a committee 
appointed from among its members; 

x x x x x 
Attention was then called to the First 
‘Statutes, Chap. 6, R. 3 which provides 
that in addition to the powers and duties 
conferred by the Act, it shall exercise 
certain powers and functions. Among 
them is the power under sub-rule (xxvi) 
which is as follows 


“3. Powers and duties 

The Syndicate shall, in addition to the 
powers and duties conferred and impos- 
ed on it by the Act and subject to the 
provisions thereof, have and exercise 
the following further powers and. func- 
tions:— 

x x x x x 

(xxvi) the Syndicate shall be compe- 
tent to take cognizance of any grave 
misconduct or persistent idleness or 
breach of discipline by .a student -within 
or outside the precincts of the Univer- 
sity or College or Institution or Univer- 
sity ‘Centre or in a hostel or at a Uni- 
versity Examination Centre or by any 
student who seeks admission to a Uni- 
versity course .of study brought to the 
notice of the Syndicate by the head of 
the institution or by a member of any 
authority of the Syndicate :or by the Re- 
gistrar of the University or by a Chair- 
man of a Board of Examiners or by a 
Chief Superintendent at any centre of 
‘examination’ or by the Controller of 
Examinations and to punish such mis- 
conduct by exclusion from any Univer- 
‘sity examination or from any Univer-~ 
sity course in a college or in the Uni- 
versity or from any convocation for the 
purpose of conferring -degrees either 
‘permanently or for a specified period, or 
‘by the cancellation of the University 
examination for which he appeared or 
by the deprivation of any ‘University 
Scholarship, held by him or by cancella- 
tion of any University prize or medal 
awarded to him or by such other penalty 
‘as it deems fit: j l 
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Frovided that any penalty referred to 
above shall be awarded only after giv- 
ing a show cause notice to the person 
concerned and conducting an enquiry in 
the matter. 

x x x x x 

These provisions only enable the Syn» 
dicate to exercise powers of supervision 
and control under certain circumstances 
and conditions specified in them. But 
they do not, (in our view), in any way; 
destroy the authority and jurisdiction 
inherent in the Principal of a College; 
as the head of the institution, to deal 
with matters affecting the discipline of 
the College. That is inherent in the na- 
ture of his authority and the perform- 
ance of his functions. We may recall the 
well-known observations of Menon C. J. 
in Rt. Rev. Aldo Maria Patroni v. E. C. 
Kesavan, 1964- Ker LT 791: (AIR 1965 
Ker 75) (FB) regarding the unique posi« 
tion of the head of an educational in- 
stitution — in that case the Headmaster 
of a school. 


“14. The post of the headmaster is of 
pivotal importance in the life of a school. 
Around him wheels the tone and tem- 
per of the institution; on him depends 
the continuity of its traditions, the main< 
tenance of discipline and the efficiency 
of its teaching......... X 


The position should be a fortiori so in 
the case of the Principal of a College. 


3. The inherent right and the quasi- 
parental authority of a teacher to pro- 
ceed by way of disciplinary action 
against a pupil under his charge has 
been well-recognised over the years; and 
we should think it is ingrained in the 
habits of thought and philosophy of our 
country. One of the well-known early 
cases in which the quasi-parental autho- 
rity of the Principal of a College was 
expounded, was Sankunny v. Swami- 
natha Pattar, ILR 45 Mad 548: (AIR 
1922 Mad 200). The English decisions 
were surveyed. We wish to cite the fol- 
lowing passage from the judgment of one 
of the Judges (Venkatasubba Rao, J.): 


“According to the law of England the 
authority of the schoolmaster is, while 


it exists, the same as that of the parent. 


It is stated that the parental authority is 
delegated to the schoolmaster and that 
the schoolmaster represents the parent 
for purposes of correction. This propo= 
sition is borne out by ample authority 
(see Regina v. Hopley (1860) 2 F & F 
202) amd Fitzgerald v. Northcote ((1865J 
4 F & F 665); Halsbury’s Laws of Eng- 


ag 


1979 


land, Vol. 27, page 876, Vol. 12, pe 124 
and Vol. 17, page 107): ; 


The power of the English father over 


` his children was never so wide. as that 


of the Roman father. Under the ancient 
Roman laws the father had the- power of 
life. and death over his children. But 
this doctrine of paternal authority was 
gradually relaxed, though it was never 
under the Roman. Law, wholly abandon- 
ed. The common law however gives -he 
parent only a moderate degree of au- 
thority over his child’s person. and zhe 
parental chastisement ‘must be moderate 
and must be exercised in a reasonasle 
manner, and if the parent exceeds he 
bounds of moderation and. inflicts cruel 
and merciless punishment he is liable 
to be punished (see Scholer’s Domestic 
Relations, 5th. Edition, S. 244, and Ever- 
sley on the Law of’ Domestic Restos 
3rd Edition, pages. 509 amd 510). 


It follows therefore that for purposes 
of correction the schoolmaster may in= 
flict a moderate and reasonable corpo- 
ral punishment. Cockburn, C: Ji, says 
in Regina v. Hopley [(1860): 2 F & F 292], 
above referred to: 

“If it be administered for the gratifi- 
eation of passion or of rage,, or if it be 
immoderate and excessive in its nature 
or degree or if it be protracted. beyond 
the child’s powers of endurance or with 
an instrument unfitted for the purpose 
and calculated to produce danger to ife 
or limb, in all such cases the punish- 
ment is excessive, the violence is unlaw= 
fu ” 


At page 563’ will be found the. caution. ad= 
ministered against the infliction of gro- 
tesque and out-moded forms of punish- 
ments against which the Courts would 
not hesitate to step. in against the teacher, 
Reference is made to the well-kncwn 
treatises, and to the dictum of Cock- 
burn, ©. J. in Fitzgerald v. Northcote 
((1865) 4 F & F 665), that, on the one 
hand, it is for the general benefit of the 
society and of its youth that the autho- 
rity of those charged with the care of 
scholastic establishment should be main- 
tained, and that, on the other, it is of 
equal importance that it should not be 
exercised arbitrarily. The principle of 
this decision was followed by the Bcm~ 
bay High Court. in Ghatge v. Emperor 
(ATR 1949 Bom 226) in the background 
of different facts and circumstances, i 
was observed: 


“When. a child is sent by- its parent of 
its guardian. to- a school, the parent or 
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‘guardian must be held to have given an 
implied: consent. to its being under the 
discipline: and: control. of the school au- 
thorities. and: to. the infliction of such 
reasonable: punishment: as may be neces- 
sary for the purposes: of school discipline 
or for correcting: the child. This prin- 
ciple has. been accepted by the- Rangoon 
High: Court. in. King-Emperor v. Maung 
Ba: Thaung,. ILR 3, Rang. 659::. (ATR 1926 
Rang: 107: 27 Cri LJ 636).” 

Reference was made to Sankunny’s case 
ILR 45 Mad 548: (AIR 1922 Mad 200) 
and: the principle- was accepted that a 
schoolmaster as a delegate of the parent, 
may, for the purpose: of correction, in- 
flict moderate and reasonable corporal 
punishment on the child. In Rex v. New- 
port (Salop) Justices ((1929) 2 KB 416) 
the powers of supervision and. contro! of 
teachers. over the pupil was considered 
by Lord Hewart C. J. noticing the deci- 
sion. in Mansell v. Griffin (1908) 1 KB 


- 160,. 947 and’ the observation of Walton 


J. in that case, the learned Chief Justice 
observed: 


“He also. said: “It seems to. me that 
the authority: to. administer, moderate and 
reasonable corporal punishment, which’ 
any parent: who sends: a child to school 
is presumed to give to the authorities of 
the school, extends to the mistress occu- 
pying: the position, which the defendant 
occupied im this school”. (1908) 1 KB: 160: 
(169). That. is a clear statement of the 
legal proposition: that any parent who 
sends a child to: school’ is presumed to 
give: ta the teacher authority to make 
reasonable regulations: and to: administer 
to. the: child reasonable corporal punish- 
ment for breach of -those regulations. 
So far from holding. a view contrary to 
that. statement. of the law, the justices: 
have almost. in. terms: expressed: the same: 
view of. the law as is there set forth. 
To: refer’ to another case, in Cleary v.. 
Booth, (1893) 1 QB 465, Collins J., as 
he then was said: “It is clear that. the: 
relation of master: and pupil carried 
with. it the. right. of reasonable. corporali 
chastisement. As a matter of common- 
sense, how far is: this power delegated: 
by the parent to the: schoolmaster? Is 
it. limited: to the time during which the 
boy: is: within the: four walls of the 
school;. or does: it: extend. in any sense: 
beyond that limit? In. my opinion the 
purpose: with which the paternal autho- 
rity is: delegated to: the schoolmaster;. 
who is. entrusted with the bringing up 
and discipline of the child; must to some 
extent include an authority over the 
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child. while he is outside the four walls. 
It may be a question of fact in each case 
whether the conduct of the master in 
inflicting corporal punishment is right.” 
(1893) 1 QB 465 (468). He further said: 
“It cannot be that such a duty or power 
ceases the moment that the pupil leaves 
school for home; there is not much op- 
portunity for a boy to exhibit his moral 
conduct while in school under the eye 
of the master; the opportunity is while 
he is at play or outside the school; and 
if the schoolmaster has no control over 
the boys in their relation to each other 
except when they are within the school 
walls, this object of the Code would 
be defeated”, (1893) 1 QB 465 (469). 
These observations seem to me to ex- 
press very clearly the principles applic- 
able to the present case.” 


See also Ganesh Chandra v, Jiu Raj 
(ATR 1965 Cal 32) and Laxmikant Shri- 
pat Bhandara v. C. R. Gerrard (AIR 1947 
Bom 193). In Ramaswamy lIyer’s Law 
and Torts, Seventh Edition, at pages 548, 
549, while discussing parental and quasi- 
parental authority, it is stated that a 
schoolmaster has the power of chastise~ 
ment over a pupil committed to his 
charge, arising from delegation by the 
parent or guardian. 


4. In addition to these authorities, we 
would also call attention to the College 
Calendar. It commences by stating that 
the College is administered directly by 
the Government through the Principal 
who is responsible to the Government 
for everything connected with the Col« 
lege, and that the administration and in- 
ternal management of the College is 
vested with the Principal, Rule 11 at 
page 6 of the Calendar again repeats 
that the Principal will be in charge of 
the administration of the College; and 
page 11 Rule 23 provides that “students 
of the College conducting themselves in 
any activity in such a way as to inter- 
fere with the corporate life and educa- 
tional work of the College will be liable 
to be suspended or expelled from the 
College by the Principal......... * In the 
face of these, there js little force or 
merit in the plea, strongly urged, that 
the Principal had no disciplinary powers 
over the students. We may close this as- 
pect of the discussion with the follow~ 
ing passage about the authority of teach- 
ers from the judgment of the Supreme 
Court in Hira Nath v. Rajendra Medical 
College, Ranchi (AIR 1973 SC ae {at 
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“These authorities were in loco paren- 
tis to all the students—- male and female 
who were living in the Hostels and the 
responsibility towards the young girl 
students was greater because their guar- 
dians had. entrusted them to their care 
by putting them in the Hostels attached 
to the college. The authorities could not 
possibly dismiss the matter.as of small 
consequence because if they did, they 
would have encouraged the male stu- 
dent rowdies to increase their question= 
able activities which would, not only, 
have brought a bad name to the college 
but would have compelled the parents 
of the girl students to withdraw them 
from the Hostel and, perhaps, even stop 
their further education, The Principal 
was, therefore, under an obligation to 
make a suitable enquiry and punish the 
miscreants.” (para 7) 


5. Next, we shall proceed to consider 
the plea of violation of natural justice, 
To set the background we shall refer to 
Ext. R3 G.O. No. M.S8.441/60/Health dated 
1-7-1960 of the Government which will 
show the state of feeling that ragging 
had roused in this State. We quote tha 
said G.O, 


“Copy of the G.O. No. MS.441/60/Health 
dated 1-7-1960 from the Health and 
Labour (B) Department. 
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Abstract: Medical College — ragging — 
practice of, prohibited. 


Read: The proceedings of the Second 
Meeting of the Joint Councils of Ad~ 
ministration of the Medical on 
held om 27-5-1960, 

It was resolved at the Second Joint 
Meeting of the Councils of Administra- 
tion of the Medical Colleges held at the 
Medical College, Calicut, on 27-5-1960 
that the extreme practised in the Medi- 
cal Colleges in the form of ragging 
should be prohibited. Government have 
also noticed the strong resentment ex- 
pressed by a section of the press against 
this uncivilised practice. Considering 
the magnitude of the evils involved and 
the immediate necessity of preventing 
this practice, Government order that 
there shall be no ragging in any of the 
Medical Colleges in the State. Any vio- 
lation of this order will be seriously 
dealt with. Persons who are found re« 
sponsible for organising ragging  acti« 
vities will be expelled from the institu- 
tion and suitable criminal proceedings 
will also be launched against them. 


against ancther, but 


1979 R. C. Thampan v. 


leges are requested to bring the abeve 
facts to the notice of all- concerned. ` 
: - (SD) - . 

T. KRISHNAN NAIR 

HEALTH SECRETARY 
To 
The Principal, Medical College, 
Calicut ete. ete. f 


We shall note the observations made by 
one ofus (myself) sitting with Krishra- 
moorthy Iyer J., in the judgment dazed 
31-3-1970 in O. P. No. 352 of 1970 (Ker) 
relating to the ragging incidents in zhe 
Medical Co:lege, Kottayam. In the course 
of my judgment (Iyer J. concurring se- 
parately) I observed: 


‘It is an interesting and a sad ccm- 
mentary on the rules of natural jusfice 
that while the free flow of its stream 
is poisoned and even arrested at its 
fountain source itself, the cry for nazu- 
ral justice and about its violation should 
continue unabated —- (whether by zhe 
very persons who raise the cry or treir 
sympathisers, we need not decide in she 
present cortext).” 


The learned Government Pleader stated 
before us that Ext. R3 G.O. still remains 
current, and reflects the current attitude 
of the Government towards ragging. 
Two other considerations we would call 
attention to: that ragging is not a case 
of an individual attack by one studant 
a concerted or 
group action by the seniors against zhe 
freshers; and that there is evidence in 
these cases that some of these acts at 
least, were done in the dead of night 
(see Ext. R1 that “the beating of -he 
ist year boys was done either in dazk- 
ness or after they were blind-folded by 
a towel”). 


` 6. The proverbial fable reminds us 


. of the cry in distress of the mute end 


helpless creatures in the pond on beng 
teased by the pranks of playful young- 
sters, that it was all fun and frolic on 
the one side and humiliation, torture 
and suffering on the other. Maybe, that 
with the rapidly changing pattern of 
thought and ideas, or the evolution of 
the times, or change in outlook th2se 
may pass as acts of socialisation, to 
chisel the recluse freshers and to draw 
them forth to mix and mingle with the 
stream of the corporate life in ‘she 
campus. We do not cavil at the Manag- 
ing Committee or the Principal for “he 
view they took of the incidents; and. cur 


1979 Ker/i2 IX G—ig 


Medical College, Calicut 
. 2, The Principals of the Medical Col-. 


{Prs. 5-7] Ker, 177 


power of-correction under Art. 226, does - 
not, we are afraid, extend to correcting - 
the said view on the facts disclosed. 

- 7. With the above: background we 
approach the consideration of the ques- 
tion whether the minimum requirements 
of the Rules of natural justice have 
been observed in this case. Treatises and 
Writings of Jurists, and judicial decisions 
galore, were cited to us to emphasize 
the fundamental aspects of the princi- 
ples of natural justice. We think that 
the matter. is now settled beyond doubt 
that the norms of natural justice are not 
to be encased in the strait-jacket of 
any rigid rule or formula, but must be 
tailored to suit the requirements of the 
situation and the exigencies of the case. 
That is why we have set out the atmos- 
phere, the background, and the modus 
operandi of the ragging activities in the 
Medical Colleges of this State. These 
should supply the limits and the extent 
of the applicability of the principle of 
natural justice. It is enough to refer to 
the pronouncement of the Supreme Court 
in Hira Nath v. Rajendra Medical Col- 
lege, Ranchi (AIR 1973 SC 1260). It was 
observed by the Supreme Court (at 
p. 1264): 


“11. Rules of natural justice cannot 
remain the same applying to all condi- 
tions. We know of statutes in India like 
the Goonda Acts which permit evidence 
being collected behind the back of the 
goonda and the goonda being merely 
asked to represent against the main 
charges arising out of the evidence col- - 
lected. Care is taken to see that the wit- 
messes who gave statements would not 
-be identified. In such cases there is no 
question of the witnesses being called 
and the goonda being given an oppor- 
tunity to cross-examine th2 witnesses. 
The reason is obvious. No witness will 
come forward to give evidence in the 
presence of the goonda. However, un- 
savoury the procedure may appearto a 
judicial mind, these are facts of life 
which are to be faced. The girls who 
were molested that night would not 
have come forward to give evidence in 
any regular enquiry and if a strict en- 
quiry like the one conducted in a court 
of law were to be imposed in such mat- 
ters, the girls would have had to. go 
under the constant fear of molestation 
‘by the male students. who were capable 
of such indecencies, Under the circum- 
stances the course followed by the Prin- 
cipal was `a wise one. The Committee 
whose integrity could not, be impeached 
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collected and sifted the evidence given 
by the girls. Thereafter the students 
definitely named by the girls were in- 
formed about the complaint against them 
and the charge. They were given an 
opportunity to state their case, We do 
not think that the facts amd circumstan- 
ces of this case require enyGNRG more 
tc be done.” 

The case related to the action -taken 
against students for misconduct commit~ 
ted by them by entering into the .com- 
pound of the women students’ hostel 
and harming them. The enquiry was 
entrusted to the three members of. the 
staff. The miscreants were directed to 
be present in the Primcipal’s room on a 
notified date and time, when they were 
called one by one, and the contents of 
the complaint put to them, without dis- 
closing the names of the girls who had 
made the: complaint. The charge was 
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also given. Before they Were so called, 
ten girls of the hostel who were com- 
plainants were examined and their 
statements in -writing had been 
recorded. These ~.statements were 
not recorded in the presence of 
the miscreants, as, the Committee `- felt 


that it is unfair to do so. On the result 
of the enquiry, the charge was- found, 
against three of the miscreants and they 
were expelled from the college and from 
the hostel for a term of two years. The 
Supreme Court upheld the correctness 
and propriety of the enquiry amd the 
legality of the action taken. 


8. Judged by the analogy of the prin- 
ciples laid down by the Court -in_ the 
above decision and in the background 
of facts and circumstances disclosed, we 
cannot say that the rules of natural 
justice have been violated or that the 
minimal requirements of the same had 
not been observed. We ‘have further 
satisfied ourselves by calling for ` the 
files from the learned Government Plea- 
der, which were shown to counsel ‘for 
the petitioners before we examined 
them ourselves. They do disclose the 
questioning of the victims’ and the code- 
type of enquiry conducted by the Com- 
mittee and an almost similar- type of 
depositions ‘given by the victims, which 
is sufficiently communicative, to be con- 
nected with the incident disclosed. by 
the charge. The file also shows fairly 
detailed notes of the evidence ` of the 
petitioners. . : 
` 9. A complaint was made for the ‘pe 
titioners that the incidents were between 
14-11-1977 amd 3-12-1977, and that the 
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enquiry and the proceedings followed 
much later. The delay was stressed— 
rather feebly — to make out that the ac- 
tion was motivated. There is no basis for 
this complaint. The file affords sufficient 
indication that the questioning of the 
victims had taken placé even on 6-12- 
1977 and 7-12-1977, Thereafter came 
the stage for identification of the mis- 
creants with the aid of the photographs, 
and then followed the enquiry into the 
complicity of. the petitioners, We see no 
force or merit in the complaint made 
that the rules of natural justice had 
not been conformed to. 

10. It was finally pleaded that the 
punishment inflicted on the petitioners 
was too drastic, that they had already 
undergone: suspension for a period of 
nearly one month and over, and that 
their ‘careers had already been sufficient« 
ly blighted, We donot see any ground on. 
which we can interfere with the punish~ 
ment inflicted on the petitioners, espe- 
cially when we find it recorded in Ext. 
P1 that the Management Committee had 
dealt with the, matter leniently, and 
when we see from Ext, R3 that the ac- 
cepted policy. was to visit such incidents 
with outright expulsion from the Col« 
lege. In this region, the question of cle~ 
mency must be jor the Government or 
the authorities concerned, and not for 
this Court. oa 

We dismiss these writ ` petitions, but ` 
make no order as to costs. 

Interim petitions dismissed, 

Petition dismissed. 
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Civil: P. C. (5 of 1908), 23, Rule 
1 (3) — ‘Suit for eviction of tenant filed 
without proper notice to quit — Per- 
mission to withdraw suit granted on 
payment of costs — Costs not paid and 
hence suit dismissed — Subsequent suit 
after giving proper notice ‘to quit” is 
not barred —_ Subject-matter in sub- 
sequent suit after curing defect of 
want of notice is different from earlier 
suit, ` (Paras 5, 7) 
Cases Referred: Chronological Paras 
AIR 1934 Cal 433 6 


CW/FW/B585/79/JHS ` 


` 


C, 
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AIR 1933 Mad 3 ' 6 
AIR 1917 Bom 10 Ch ILR “4g Bom 155 
6 


K. Kurian josh and Mathews Jacob, 
for Appellants; V. Narayana Menon, 
T. L. Ananthasivan, © K. Prabhakaran 
and P. K. Jose, for Respondents. 


JUDGMENT:— These two Second 


Appeals are connected and raise a 
common questicn of law,'and heace 
are being disposed of by „a` common 


judgment. Both the suits as now frem-_ 


ed are for declaration of title and re- 
covery of possession of two buildings 
(shop building) with arrears of rent. 
The plaintiff had filed O. S. No. 26 of 


1972 and O. S. No. 27 of 1972 for re-. 


covery of possession with arrears of 
rent. Since those suits were not pre- 
ceded. by a proper notice to quit under 
Section 106 of the T. P. Act, the plain- 
tiff filed an application for permission 
to withdraw the suits. The trial ccurt 
granted permission to withdraw the 
suits on payment of costs. The plairtiff 
did not pay the costs and therefore, 
the suits were dismissed for default. 
The ‘present suits were subsequer-tly 
filed after issuing proper notices under 
Section 106 of the T. P. Act with the 
new prayer for declaration of title and 


for recovery of possession. with arrears 


ofrent. The main: contention raised 3e- 
fore me is whether the suits are bar- 
red under Order 23, Rule 1 (3) and 
Section 11 of the Civil P.. C. - The 
courts below held against the defendant 


on this plea and: decreed the suits, as 


prayed for. Hence: these appeals. 


2. The contention that the suits are 


barred under Section 11, Civil P. C is 
intimately connected with the plea 
under Order 23, Rule 1 (3). The suits 


were not decided on merits. Section 11, ` 


Civil P, C. postulates the adjudication 


of an earlier suit on merits. The two 
suits were dismissed for default.. The 
suits were dismissed solely on che 


ground. that -costs directed was not paid. 
Therefore the question that falls for 
consideration mainly. is whether che 
suits are barred under Order 23, ca 
t (3). 

3. Under Order 23, Rule 1 (3) yei 
‘the court is satisfied that a suit mast 
fail by reason of same formal defect 
or that there are sufficient grounds. for 
allowing the plaintiff:- to institute a. 
fresh suit- for the subject-matter: of a 
suit or part of a claim, it may: on. such. 
terms as it thinks. fit -grant the. plain-. 
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tiff permission to withdraw from such 
suit with liberty- to institute a fresh suit 
in respect of the subject-matter of such 
suit or such part of the-claim. The 
Court can under Order XXIII, Rule 
1 (4) award such costs as jt thinks fit. 
In such cases where the plaintiff aban- 
dons any Suit or part of claim or with- 
draws from a suit without the permis- 
sion of the Court, he shall be preclud- 
ed from instituting any fresh suit in 
respect of such subject-matter or such 
part of the claim. The question posed 
is, whether the plaintiff who fails . to 
deposit costs awarded and allows the 
suit to be dismissed, is precluded from 
instituting any, suit thereafter. In other 
words, what is the, limitation imposed 
by Order XXIII, -Rule 1 (4) on the 
right of the plaintiff to file a fresh 
suit. For a proper adjudication of the 
points at issue, it is necessary to cor- 
rectly understand the meaning of the 
expression ‘subject-matter’ used in 
Order XXIII, Rule 1 (3) and (4). 

4. In this case it is admitted that the 
earlier suits, Q S. No. 26 of 1972 and 
©. S. No. 27 of 1972, were filed with- 
out a proper notice under Section 106 
of the T. P. Act. A suit not preceded 
by such a notice has necessarily to 
fail for this technical defect. The ques- 
tion is when a suit is dismissed for 
default or when a suit is withdrawn 
without the permission of the Court, 
or where costs awarded for with- 
drawal were not paid, whether the 
plaintiff is precluded foraver from 
instituting a fresh suit. For this, the 
exact nature of the earlier suit, its 
cause of action and the subject-matter 
will have to be properly scrutinised be- 


fore applying the bar under Order 
XXII, Rule 1 (3) and (4). 

5. The earlier suits were for reco- 
very of possession and for arrears of 
rent. They were filed without a pro- 
per notice to quit. Evidently, there- 


fore, the plaintiff did not have a pro- 
per cause of action in those suits. The 
present suit is filed after the issuance 
of a notice to quit. By issuing this 
notice the ‘plaintiff gets a cause of ac- 
tion to -file the suit. The subject-mat- 
ter of the earlier suit in the absence 
of a notice to quit is: different from the 
subject-matter of -the: present suit with 
a notice ` to quit. The frame of the 
suit also is different. The present suits 
were. filed: for declaration of title and 
recovery of possession with arrears of 
rent. If in the earlier suits the techni~ 
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cal defect of want of notice was not 
present, then, a subsequent suit for the 
same relief will be clearly barred both 
under Section 11, Civil P. C. and under 
Order 23, Rule 1 (3). But in this case 
there is a difference in the causes of 
action and the subject-matter, To say 
that a landlord 
suit and withdraws it without permis- 
sion of Court or allows it to be dis- 
missed for default, is permanently bar- 
red from instituting a fresh suit after 
correcting the defect, is to render 
owners of property at the mercy of 
the tenants and to class the latter in 
an impregnable position. If that be 
the law, the tenants can successfully 
keep the landlords at ransom and cling 
on to the property without the fear or 
risk of exposing themselves for an ac- 
tion for ejectment. The sole criterion 
in deciding the maintainability of sub- 
sequent suits is to find out whether the 
causes of action and the  subject-mat- 
ter in the two suits are the same, I 
have no hesitation to hold that in the 
present suits filed after a-proper notice 
to quit, causes of action are different 
from the earlier suits. The earlier ‘suits 
were for recovery of possession with 
arrears of rent. The plaintiff has desig- 
nedly framed the present suit for 
declaration of title and recovery of 
possession. The subject-matter there- 
fore also is different. Even without this, 
the subject-matter is different because 
the suit is after curing the defect for 
want of notice to quit. 





6.: Support for this position can be 
had from two Division Bench rulings, 
one of the Madras High Court report- 
ed in Chenchuram Naidu v., Md. 
Bahavuddin (AIR 1933 Mad 3) and the 
other of the Calcutta High Court re- 
ported in Bhagaban Das v. Prosanna 
Dev (AIR 1934 Cal 433). In both the 
cases the facts are more or less the same 
as the case on hand. In Chenchuram 
Naidu v. Md. Bahavuddin (AIR 1933 
Mad 3) the plaintiff filed a suit for 
ejectment against the defendants. Ist 
defendant was the tenant. The second 
defendant also was impleaded. There- 
after the plaintiff withdrew the suit 
without obtaining liberty to file a fresh 
suit against the defendants as there was 
no notice to quit. Subsequently the 
plaintiff filed a suit against the defen- 
dants for ejectment from which the 
matter came up before the Madras High 
Court. In this judgment the Division 
Bench referred to an earlier Bombay 
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case in Rakhmabai Piraji v. Mahadeo 
Narayan (ILR 42 Bom 155): (AIR 1917 
Bom 10 (1)) where also á suit original- 
ly withdrawn for want of notice with- 
out formal consent was succeeded by 
another suit with notice and the same 
was contended to be barred by Order 
23, Rule 1 (4). The Bombay High Court, 
Scott, C. J., speaking for the Bench re- 
ferring to the expression subject-mat- 
ter observed it to be: 

Beare? ‘the series of acts or transac- 
tions alleged to exist giving rise to the 
relief claimed.’ Obviously the first series ` 
of acts or transactions which formed 
the basis of the first suit was incom- 
plete, or the plaintiff would have been 
able to prosecute his suit to decree. It 
was incomplete because there was no 
notice to quit. The second series of 
acts or transactions is complete because. 
the notice to quit has been given, and 
therefore the two suits are not in re- 
spect of the same subject-matter 
In the first suit between the present 
parties there was no cause of action 
because notice had not been given, In 
the present suit there is a cause of ac- 
tion because notice has been given. 
Therefore the causes of action are not 
the same.” 


Thus the subject-matter in the earlier 
suit and the subsequent suit were not 
the- same. This observation was noted 
with approval by the Madras High 
Court and it was held that the inten- 
tion of Order 23, Rule 1 could never 
be to imperil the rights of landlord to 
file suits for ejectment for the reason 
that an earlier suit for ejectment was 
allowed to be dismissed or withdrawn 
without permission on account of a 
technical fault. To hold otherwise 
would be to render the owner of the 
property never thereafter to eject the 
tenant from his premises, To the same 
effect is the judgment reported in 
Bhagaban Das v. Prosanna Dev (AIR 
1934 Cal 433). In that case the earlier 
suit was instituted with notice on all 
the defendants except the heirs of one 
defendant who was served with notice 
but also died before the suit was insti- 
tuted. When this defect was noted the 
plaintiff filed an application for with- 
drawal of the suit. The said applica- 
tion was allowed on condition that the 
plaintiff. paid costs mentioned in the 
order, The plaintiff did not deposit the 
current amount.. For this defect the 
permission granted was withdrawn and 
the suit was dismissed, Thereafter the 
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plaintiff filed a suit again. with notice 


to all the defendants including the 
legal ‘representatives of the deceesed 
defendant. The trial court: dismissed 


the suit upholding the plea under Ser- 
tion 11, Civil P, C. and Order 23, Eule 
1. The Subordinate Judge disagreed 
with the trial court. In appeal the 
Calcutta High Court held with approval 
what Scott, C. J. observed in Rakhma- 
bai Piraji v. Mahadeo Narayan (AIR 
1917 Bom 10 ,(1::ILR 42 Bom 155) 
which has been referred to above. It 
was held that the first suit which was 
withdrawan since the notice which had 
been served was defective, the cause of 
action therein. was incomplete. The plea 
of bar under Order 23, Rule 1 (3) -was 
therefore negatived. 


7. I am in full ‘agreement, 
great respect, with the principles 
ciated in the above cases. The qes- 
tion of law, according to me, is clear. 
To non-suit the plaintiff who filed the 
second suit, it is necessary for the de- 
fendant to establish that the causes of 
action and the subject-matter in the 
suits are the same. The causes of ac~ 
tion in the earlier suits were incom- 
plete for want of notice to: quit. The 
defect of incompleteness of cause of 
action was cured by issuing a notice 
in the present suits, The causes of 
action and the subject-matter in the 
suits are thus different. Hence the suits 
are maintainable, ‘ 


For the foregoing reasons J hold that 
the Second Appeals have to fail and 
are dismissed. The parties will bear 
their respective costs, .. . i 

i Appeals dismissed. 


with 
erun- 


AIR 1979 KERALA 181 


V. P. GOPALAN NAMBIYAR, C. J. 
AND G. BALAGANGADHARAM 
NAIR, J. ; 
Rama Varma Bharathan Thampuran, 
Petitioner v. State of Kerala and others, 
Respondents, 
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(Kerala) Valiamma Thampuran Kovi- 
lakam Estate and the Palace Fund (Par- 
tition) and the Kerala Joint Hindu Fa- 
mily System (Abolition) Amendment 
Act (15 of 1978), Ss. 1 to 9 — Constitu- 


tional validity — Provisions: of Act not 
„violative of Arts, 14 and 19 (1) (f) of 
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the Constitution — Test of .rational clas- 
sification stands satisfied in case of the 
Cochin Royal Family. (Constitution of 
India, Arts. 14 & 19 (1) (f) & (g)). 
‘(Paras 8, 10) 


Cases _ Referred: Chronological Paras 
AIR 1964 SC 1501 
AIR -1963 SC 1638 8 


AIR 1951 SC 128: 52 Cri LJ 860: 1951 
All LJ (SC) 23 8 
V. Sankara Menon and K. Narayana 

Iyer, for Petitioner; Govt. Pleader (for 

No. 1); K. Chandrasekharan, P. N. K. 

Achan and K. Vijayan (for Nos. 2 to 7), 

for Respondants. . 

GOPALAN NAMBIYAR, C. J:— The 
writ petitioner is a member of the Co- 
chin Royal Family. He challenges the 
validity of the provisions of the Kerala 
Ordinance No. 1 of 1978 replaced by 
Kerala Act 15 of 1978 and prays to 
prevent respondents 2 to 7, the mem- 
bers of the Palace Board, from func- 
tiòning in pursuance of the Act. 


2. The Maharaja of Cochin was the 
Ruler of ore of the princely States of 
this country when it was under the Bri- 
tish rule. After the attainment of in- 
dependence on the 15th of August, 1947, 
and as preliminary to the formation of 
the Republic of India on the 26th of 
January, 1€50, many of the princely 
States were integrated. The Travancore 
and the Cochin States-were integrated 
into the Travancore-Cochin State, by a 
covenant dated 29-5-1949, a copy of- 
which has been exhibited as Ext. R1. 
His Highness the Maharaja of Travan- 


.core and His Highness the Maharaja of 


Cochin were signatories to the covenant 
and the Gcvernment of India concurred 
in it and guaranteed all .its provisions. 
In confirmation of the same, the Advi- 
ser to the Government of India in the 
Ministry of States also appended his 
signature to the covenant. The Travan- 
core-Cochin State itself was formed on 
1-7-1949, Before that date, the Maharaja 
of Cochin ‘ssued a proclamation dated 
29-6-1949, (1124 M.E.) a copy of which 
is Ext. R2. That was meant to provide 
for the administration, management and 
conservation of the properties of the 
Valiamma Thampuran Kovilakam Estate 
and the Palace Fund (referred for short 
as the V. T. K. Estate and the Palace 
Fund). Clause 2 (a) of the Proclamation 
is the definition clause. ‘Board’ was de- 
fined to mean the Board of Trustees ap- 
pointed. under the Proclamation; 


-Estate ag the V., T. K. Estate and all 
-the properties 


‘belonging to the said- 
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Estate; and ‘Palace Fund’ as the Special 
Palace Fund then in existence and pay- 
ments made from time to time by the 
Government towards the maintenance of 
the junior members of the Cochin Royal 


family and shall include other proper-. 


ties earned out of such fund and any 
property owned in common by the Royal 
family except the Palliyara Muthalpidy 
Estate. Under Clause (3) the Estate and 
the Palace Fund are to vest in the 
Palace Administration Board. Under 
clause (4) the Board is to consist of five 
trustees to be nominated by the Maha- 
raja from among the male members of 
his family so as to secure répresenta- 
tion for each of the main tavazhies of 
the family. One of the Trustees shall 
be the President of the Board. Under 
Clause 17, no decision of the Board is 
to have effect unless it was approved by 
the Maharaja. Under Clause 7, any 
vacancy in the Board of Trustees is to 
be filled up by the Maharaja. Under 
Clause 12 bye-laws can be made by the 
Board with the previous sanction of the 
Maharaja. Under Clause 21 (2) the 
Board shall not sell or encumber the 
properties of the Estate except with the 
written consent of the Maharaja and of 
the Valiamma Thampuran in the case 
-of the Estate, and the written consent 
of the Maharaja in the case of the 
Palace Fund. Under clause 22, the 
Estate and the Palace Fund shall be im- 
partible and the Management shall be 
carried on in accordance with the pro- 
visions of the Proclamation, 


3. The rapid developments and trans- 
formations that took place since then, 
which we shall proceed to survey, made 
it necessary to replace, and practically 
to supplant, the provisions of this Pro- 
clamation. The V. T. K. Estate and the 
Palace Fund (Partition) Act, 1961 (Act 
16 of 1961) received the assent of the 
President and was published in Kerala 
Gazette Extraordinary No. 54 dated 
18-5-1961. The object of the Act was to 
abolish the impartibility of the V. T. K. 
Estate and Palace Fund,’ proclaimed by 
clause 22 of the 1124 Proclamation, This 
was done by Section 3 of the Act which 
enacted: 


“3. Maharaja of Cochin to order parti- 
tion. 

Notwithstanding anything contained 
in S. 22 of the Proclamation, if a re- 
quest in writing is made by the majo- 
rity of the major members, and the 

Maharaja of Cochin is satisfied that in 
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the interests of the family it would be 
desirable to partition the Estate and 
the Palace Fund, among all the mem- 
bers, he may declare his decision to 
effect a partition under his supervision 
and control, and direct the Board to 
proceed with the partition. 

(2) The decision of the Maharaja of 
Cochin under sub-section (1) shall be 
published by the Board in the Gazette 
in English and Malayalam, and a copy 
of the notification shall be affixed in a 
conspicuous place at the office of tha 
Board.” 


Section 4 provided that each member 
shall be entitled to an equal share of 
the Estate and the Palace Fund and that 
the share obtained on partition shall be 
the separate property of the member. 
It was also provided by the same sec- 
tion that a child in the womb on the 
date of the publication of the decision 
under Section 3. and who is born alive 
subsequently, shall have the same right 
for a share as any other member, Un- 
der Section 5 the Maharaja of Cochin. 
had the power, if satisfied, that any pro- 
perty shall not be partitioned but shall 
remain as common property for the 
benefit of the family, to exclude such 
property from being partitioned. Such 
excluded property shall be, under the 
management of the Board and shall be 
subject to the provisions of the 1124 
Proclamation. Section 6 provided for a 
deed of partition to be executed on be- 
half of all the members by the Maharaja 
of Cochin and the members of the Board 
and to be binding on all the members 
of the family, Section 7 barred the right 
of any member to institute a suit for 
partition of the Estate and the Palace 
Fund. Section 8 stated that the partition 
of the Estate and the Palace Fund shall 
not affect’ the personal rights, privileges 
and dignities of the Maharaja and the 
members of his family by the covenant 
executed between the rulers of Cochin 
and Travancore, The way had perhaps 
been paved for the passing of this mea- 
sure by at least two statutory enact- 
ments. First, was the Hindu Succession 
Act which, by Section 7 (1), made the 
interest of a member of a Marumakka- 
thayam tarwad, a heritable interest, and 
by Section 7 (3) provided for the sta- 
tutory fragmentation of sthanam pro- 
perty on the death of a stani. The se- 


cond was a more or less consequential 
statute of the local legislature, the 
Kerala Stanam Properties (Assumption 


of Temporary Management) Act, 1958 
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(Act 28/58). As the rule of ‘impartikility 
itself was destroyed by Act 16 of 1961, 
the exclusion directed by Section 5 (iii) 
of the Hindu Succession Act had t> be 
done away with. This was accomplished 
by Section 10 of Act 16 of 1961, which 
provided that clause (iii) of Section 5 of 
the Hindu Succession Act shall be cmit- 
ted from the date of the execution of 
the partition deed under Section 6 of 
the Act (the Act was- passed with the 
assent of the President), . 

4 Thus the rule of impartibility of 
the Palace Fund and Estate provided by 
Section 22 of the 1124 Proclamation had 
- to yield to the rapid developments . of 
the law. The. definition Section of, Act 
16 of 1961 had retained the definition 
of the terms ‘Board’, ‘Estate’, ‘Maharaja 
of Cochin’, ‘member’ and ‘Palace Fund’ 
in the same way as in the 1124 Procla- 
mation. 


5. The Maharaja of Cochin at the 
time of the ‘integration, died in 1964. 
The next turn of the cycle occurred in 
1971. On 28-12-1971 the. Constitution 
26th Amendment Act abolished all Foyal 
privileges: and privy purses and other 
dignitieés, which were, till then, accord- 
ed to, or enjoyed by, the. Rulers of the 
erstwhile Indian States, The Rulers were 
de-recognised. Article 363-A of the Con- 
‘stitution provided as follows: 

“363-A. Recognition granted to Rulers 
of Indian States to cease and privy 
purses to be abolished.— Notwithstand- 
‘ ing anything in this Constitution or in 
any law for the time being in forc2?.— 

(a) the Prince, Chief or other person 
who, at any time before.the commence- 
ment of the Constitution -(Twenty-sixth 
Amendment) Act, 1971, was recognised 
by the President as the Ruler 
Indian State.or any person who, at any 
time before such commencement, was 
recognised by the President as the suc- 
cessor of such Ruler shall, on and from 
such commencement, cease to be recog- 
nised as such Ruler or the successor of 
such Ruler; : 

(b) on and from the commencement 
of the Constitution. (Twenty-sixth Am- 
erdment) Act, 1971, privy purse is abo- 
lished and all rights, liabilities and ob- 
ligations in: respect, of privy purse are 
extinguished and accordingly the Ruler 
or, as the case may be, the succ2ssor 
of such Ruler, referred to in clause . (a) 
or any other person shall not be paid 
any sum as privy purse.” 

Article 366 clause (22) substituted a new 
definition of ‘Ruler’ as follows:— 
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“*Ruler’ means the Prince, Chief or 
before 
the commencement of the Constitution , 
(Twenty-sixth Amendment) Act, 1971, 

was recognised : by the President as the 
Ruler of an: Indian State or any person 
who, -at any time before such ‘com- 
mencement, was recognised by the Pre- 
sident as the successor of such Ruler;” 
The Maharaja who: succeeded in 1964 
died in 1975. He had been de-recognised 
by the operation of the above Articles 
of the Constitution, and on and from 
28-12-71 the status. as the Ruler or 
Maharaja had itself become a myth or 
legend. Respondents .2 and 3 in the writ 
petition are two of the senior members 
of the Royal family, who had executed 
two deeds of renunciation (copies Exts. 

R7 and R8). Ext. R7 is dated 29-8-1975 
and Ext. R8, dated 30-9- 1975. Ext, R7 
recites that on the death of the senior- 
most male member of the family on 
9-8-1975, the 2nd respondent had “ be- 
member of 
the Cochin Royal family. The senior- 
most male member was in management 
of the Palliyara Muthalpidy Estate and 
the three residential palaces which the 
Ruler got after the integration of the 
two States of Travancore and Cochin. 
The former was sthanam property which 
was said to have been affected by Sec- 
tion 7 (3) of the Hindu Succession Act, 
1956. The 2nd respondent stated that he 
did not wish to assume management of 
the Palliyara Muthalpidy Estate, and 
desired to renounce his right of man- 
agement to the same. That right vested 
in him by Section 5 (2) of the Sthanam 
Properties (Assumption of Temporary 
Management etc.) Act, 1958, Act 28 of 
1958. They were therefore relinquished. 

The 2nd respondent also renounced his 
right to possession and management of 

the two palaces mentioned therein, (the 
third, the Hill Palace, Trippunithura, 

having been taken over by the Cochin 
University), and the. Palliyara Muthal- 
pidy Estate. The 8th respondent similar- 
ly executed Ext. R8 renunciation deed. 

This proceeded on the basis that after 
Ext. R7 renunciation, the 3rd respon- 
dent was the next. seniormost male 
member of the Cochin Ruling -family 


entitled to assume the right to manage- 


ment of all properties and rights re- 
nounced by the 2nd respondent. But, as 
the 3rd respondent did not want to as- 


sume management and control of the 
Palliyara Muthalpidy Estate or other 
properties, he was executing the deed 
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of renunciation in respect of all proper- 
ties, the right to management of which 
was vested in the 2nd respondent, and 
which he renounced by Ext, R2. It is 
said by the petitioner that despite the 
fle-recognition of the Ruler of Cochin 
and the abolition of his dignities and 
privileges, nomination of members to 
the Palace Board continued to be made 
as provided in the 1124 Proclamtion and 
in Act 16 of 1961. These nominations 
- have been challenged as illegal and 
improper, and the status of the Board 
itself has been assailed as not having 
been legally or properly constituted. It 
was to keep abreast of this cyclical 
transformation of events that the Ordi- 
nance and the Act challenged jin this 
writ petiticn were- passed. But before 
we come to their provisions, one other 
connecting link should be noticed, i.e. 
the Kerala Joint Hindu Family System 
(Abolition) Act, 1975 (Act 30 of 1976). 
This Act was meant to abolish the joint 
family system among Hindus in the 
State of Kerala. By definition under 
Section 2, ‘joint Hindu family’, includes 
a tarwad or thavazhi governed by the 
Marumakkathayam Act and various alli- 
ed enactments. Section 3 abolished the 
right by birth in ancestral properties. 
Section 4 of the Act enacted: 


"4. Joint tenancy to be replaced by 
tenancy in common.— (1) All members 
of an undivided Hindu family governed 
by the Mitakshara law holding any co- 
par-enary property on the day this Act 
comes into force shall with effect from 
that day, be deemed to hold it as ten- 
ants-in-common as if a partition had 
taken place among all the members: oi 
that undivided Hindu family as respects 
such property and as if each one of 
them is holding his or her share sepa- 
rately as full owner thereof: 


Provided that nothing in this sub-sec- 
tion shall affect the right to mainten- 
ance or the right to marriage or funeral 
expenses out of the coparcenary pro- 
perty or the right to residence, if any, 
of the members of an undivided Hindu 
family, other than persons who have 
become entitled to hold their shares se- 
parately, and any such right can be en- 
forced as if this Act had not been 
passed. 


{2) All members of a joint Hindu fa- 
mily, other than an undivided Hindu 
family referred to in sub-section (1), 
holding any joint family property on 
the day this Act comes into force, shall, 
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with effect from that day be deemed to 
hold it as tenants-in-common, as if a 
partition of such property per capita 
had taken place among all the members 
of the family living on the day afore- 
said, whether such members were en- 
titled to claim such partition or not 
under the law applicable to them, and 
as if each one of the members is hold- 


ing his or her share separately as full 
owner thereof.” 

Section 5 abolished the rule of pious 
obligation. Section 7 repealed the Acts 


mentioned in the Schedule, It is enough 
to notice that the 1124 Proclamation and 
Act 16 of 1961 are not in the Schedule 
of the Acts repealed. It is then that we 
come to Ordinance 1 of 1978 (Ext. R6) 
dated 6-1-1978 replaced by Act 15 of 
1978 published in the Gazette dated 
19-3-1978. It would be enough to refer 
to the provisions of the Act. The Act is 
referred to as ‘The Valiamma Tham- 
puran Kovilakam Estate and the Palace 
Fund (Partition) and the Kerala Joint 
Hindu Family System (Abolition) Am- 
endment Act, 1978, Act 15 of 1978, For 
the definition of ‘family’ in Section 2 (c) 
of Act 16 of 1961 a new definition is 
substituted, that family means the Ma- 
rumakkathayam joint family, consist- 
ing of the four main thavazhies of the 
Ruler of the former State of Cochin 
within the meaning of Article 366 (22) 
of the Constitution. In clause (d) the 
words ‘of the Maharaja of Cochin’ shall 
be and shall be deemed to have been 
omitted with effect from the 28th De- 
cember, 1971 (the date of the 26th Con- 
stitution Amendment Act). For Section 3 
of the 1961 Act, a new section has been 
inserted as follows: 


“3, Partition of the Estate and the 
Palace Fund.— (1) The seniormost male 
member of the family shall, within sixty 
days from the date of commencement 
of the Valiamma Thampuran Kovilakam 
Estate and the Palace Fund (Partition) 
and the Kerala Joint Hindu Family Sys- 
tem (Abolition) Amendment Ordinance, 
1978, direct the Board to effect parti- 
tion oz the Estate and the Palace Fund 
among all the members entitled to a 
share of the Estate and the Palace Fund 
under S. 4 of the Kerala Joint Hindu 
Family System (Abolition) Act, 1975 (30 
of 1975), and such direction shall be 
published by the Board in the Gazette. 

(2) If the seniormost male member 
fails to direct the Board as required by 
sub-section- (1), the Board shall, on the 
expiry of the period specified in that 
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sub-section, proceed to.effect the parti- 
tion of the. Estate and the Palace Fund 
among the members referred to in sub- 
section (1), and the partition so effected 
shall be valid notwithstanding anything 
contained in S. 17 of the Proclamation.” 


Sections 4 and 5 of the 1961 Act have 
been ‘omitted from the first day of De- 
cember 1976. In Section 6, the expres- 
sion ‘Maharaja of Cochin’ has been sub- 
stituted by the ‘seniormost male mem- 
ber’ with effect from the 28th Decem- 
ber, 1971. In Section 8 of the principal 
Act, the words ‘of the Maharaja’ in the 
marginal note have been omitted; and 
for the words ‘Maharaja of Cochin’, the 
words ‘former Ruler of Cochin’ have 
been substituted with effect from the 
28th December 1971. In clause (c) the 
words ‘and subsisting at the time of par- 
tition’ have been inserted at the end. 
Section 11 has been substituted by a 
new section. It is enough to notice that 
the concept of family has been changed 
to mean the Marumakkathayam family 
consisting of the four thavazhies of the 
Ruler of the former State of Cochin. 
The rest of the changes made in the Act 
are purely consequential, Section 11 
deleted the provision in Section 22 of 
the 1124 Proclamation making the Estate 
and the Palace Fund impartible. Act 30 
of 1976 has also undergone a consequen- 
tial amendment, Section 8 of the same 
having been inserted and been deemed 


‘always to have been inserted by a new 


section, which is as follows: 


“8. Proclamation IX of 1124 and Act 
16 of 1961 to continue in force.— Not- 
withstanding anything contained in this 
Act -or in any other law for the time 
being in force, Proclamation (IX of 
1124) dated the 29th June, 1949, pro- 
mulgated by the Maharaja of Cochin, 
as amended by the Valiamma Thampu- 
ran Kovilakam Estate and the Palace 
Fund (Partition) and the Kerala Joint 
Hindu Family System (Abolition) Am- 
endment Ordinance, 1978 and the Vali- 
amma Thampuran Kovilakam Estate and 
the Palace Fund (Partition) Act, 1961 
(16 of 1961), as amended by the said 
Ordinance shall continue to be in force 
and shall apply to the Valiamma Tham- 
puran Kovilakam Estate and the Palace 
Fund administered by the Board of 
Trustees appointed under S. 3 of. the 
said Proclamation.” 

By Section 9. the V. T. K. Estate and the 
Palace Fund . (Partition) and the Kerala 
Joint Hindu Family System (Abolition) 
Amendment Ordinance 1 of 1978 is re- 
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. pealed. These are the provisions of the 


impugned Act. 


_6. The Act has been attacked as vio- 
lative of Article 14, on the ground that 
the Board has been granted unlimited. 
and uncontrolled powers to effect a par- 
tition with no norms, or no principles 
or guidelines supplied, and has been 
left completely to its own resources in 
effecting a division. It was stated that 
the Board was at liberty to make an 
unequal division or partition, or even 
any inequitable division; and that the 
members affected, were without any 
remedy. These were based on the fact 
that the provisions in Section 3 of Act 
16 of 1961 by which a partition is to 
be directed subject to, the salutary safe- 
guards of a request by the majority of 
major members, and the satisfaction of 
the Maharaja of Cochin that it is de- 
sirable in the interests of the family, 
have been substituted, making it obliga- 
tory on the senior member of the fa- 
mily within sixty days of the commence- 
ment of the Act to direct the Board to 
effect a partition; and on failure to do 
so, directing the Board to proceed to 
effect a partition. Stress was laid on the 
omission of Section 4 of Act 16 of 1961 
providing for an equal share for each 
member, and for a share for a child 
in the womb, The_deletion of these sec- 
tions has been stressed to point to the 
inequitableness of the division and the 
unfairness of the partition sanctioned by 
the Act. The controlling power of the 
Maharaja in the matter of directing a 
partition and of even excluding certain 
assets from partition, (Section 5 of Act 
16/61) which are presented as healthy 
fetters on the Board’s power of effect- 
ing a partition have also been taken 
away, giving a free hand to the Board 
to proceed with the work of partition 
in any way it liked. It was also argued 
that the provision in Section 6 of Act 
16 of 1961 making the partition valid 
and binding on all the members of the 
family after execution of the deed of 
partition, coupled with the provision in 
Section 7 barring the right to institute 
a suit for partition, are further strin- 


. gent provisions placing the Board’s ac- 


tion in effecting a partition outside the 
pale of challenge. It was pointed out 
that there was no justification for sta- 
tutorily entrusting the work of parti- 
tion to the Palace Board; and mention 
was made that O.S. 29 of 1976 Sub- 
Court, Ernakulam, has already been fil- 
ed and is pending, for partition of the 
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Palliyara, Muthalpidy: Estate. It.is said 
that partition’ has been sought - among 
nearly 730 members of the family. In 
the light of the same provisions. already 
noted, the attack has also. been made 
of violation: of the- fundamental: rights 
to hold property under Article 19: (1) (B 
of the Constitution. It was stated that 
the restrictions on the exercise of the 
right provided by: the impugned provi- 
sions statutorily. directing a partition 
through the- intervention’ of the- Palace 
Board amount to unreasonable restric- 
tions and cannot -be- saved under Arti- 
cle 19 (5) of the Constitution. These, in 
substance, are the attacks made against 
the provisions of the Act, 


7. It should be remembered. that ’the 
rule of impartibility of the V.T.K. Estate 
and the Palace Fund’ proclaimed in 
Section 22 of the 1124 Proclamation 
was. done away with by Section 3 ‘of 
Act 16 of 1961. Partibility of the Estate 
and the Palace Fund must therefore be 
accepted as a settled fact. Partition was 
originally subject to the satisfaction of 
the Maharaja of Cochin and on the re- 
quest of the majority of the major ‘mem~ 
bers. It was also subject to the Maha- 
raja’s power to exclude such property 
from division and to treat it as the com- 
mon property of the family to be plac- 
ed under the management of the Board: 
No complaint can be made against the 
disappearance of these provisions. The 
rule of partibility of the Estate and the 
Fund which emerged in Section 3 of 
Act of 1951 was liberalised by Act 30 
of 1976, the provisions of which we 
have already noticed! With that. Act, the 
joint family system. was abolished; and 
a. tenancy in common was’ substituted 
by Section 4 of the Act for the system 
of joint family holding till then preva- 
lent. Add to these, the disappearance of 
the status of the Maharaja itself by the 
Constitution 28th Amendment, In the 
face of these provisions, there is little 
force or merit in the complaint or the 
lament made about the disappearance of 
the provisions for the request of the 
majority of major members for parti- 
tion or for the. satisfaction of the Maha- 
raja in regard to the partition, or about 

` his powers to control, within limits, the 
partition to be effected: Equally unsub- 
stantial. is the complaint that no norms 
and guidelines have been supplied or 
indicated for the Board. to proceed with 
its. work of partition. The- work of par- 
tition. of the V.K. Estate and: the 


members of the 


1 


A.L R.. 


Palace Fund has been- statutorily en- 
trusted to a Board. constituted in the 
fashion. indicated. This does not and 


cannot mean that the Board is to effect 
the partition without. any regard. to the 
principles of the- personal or the custo- 
mary law of the parties. The obligation 
to observe the principles of justice and 
fair play, and to decide in accordance 
with law, are certainly. there, as far as 
the Board is concerned. The bar of 
jurisdiction. of the civil courts to enter- 
tain. a suit for partition is nothing new. 
Special mode of division having been 
provided by the statute, the Civil Court’s 
jurisdiction is barred’ by Section 7 of 
Act 16 of 1961. The fact that a suit for 
partition has been filed in the Sub-- 
Court, Cochin, in respect of the Palli- 
yara Muthalpidy Estate is of no mo~ 
ment. The special character of that 
Estate has been taken note of by the 
1124 Proclamation itself (see the defini- 
tion of Estate), and by Section 5 (3) of 
the Hindu Succession Act. But we do 
not think that an attack against the in- 
equitableness of. the division effected by: 
the Palace Board, on lawful and per- 
missible grounds is in any way fore- 
closed. We do not regard Section 6 of 
the Act which makes a deed. of parti- 
tion if executed in. the manner pre- 
scribed, . valid and binding on all the 
s family as foreclosing 
such an attack, as counsel for the peti- 
tioners would contend. That section 
only makes a. partition deed executed 
by the Maharaja of Cochin (seniormost 
male member) and‘ the members of the 
Board and duly registered! binding on 
all the members of the. family. This was 
only. ‘a device to avoid the cumbersome 
process of’ execution by all the 700 and 
odd members of’ the family, and' regis~ 
tration again by them all. More than 
this, we do not think the’ section was 
intended to accomplish. We do not think 
again, that anything turns on the dele- 
tion of Sections 4 and 5 of Act 16. of 
1961 or the substitution of Section 3 
thereof by a new section. The substitu- 
tion of Section 3 had to be made for 
two reasons: (1) in view of the Consti- 
tution 26th Amendment which abolished 
the dignities and privileges and’ even 
the status of the Rulers of the princely 
States; and (2) the provisions of! Act 30 
of 1976 which, we have already noticed, 
abolished the system of joint family 
holding and: substituted a tenancy in 
common. Sections 4 (1) and, 4 (2). of Act 
30: of 1976. provide that. members: of the 
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family hold the joint family properties 
as tenants in common and that each is 
entitled to a per capita share ‘thereof. 
In the face of this provision, the dele- 
tion of Section 4 (1) of Act 16 of ‘£961 
providing for an equal- share to [each 
membér, is- of little significance: The 
deletion of- Section 4 (2) again, provid- 
ing for rights of an unborn’ child. ap- 
pears to be of no moment. The law as 
to the rights of a child en ventra sa 
mere is well-settled, and -we do. not 
think the deletion of ‘Section 4 (2) is 
material. The ‘substitution .of the senior 
male member of the family for the 
Maharaja ‘and the :other consequential 


provisions .of the impugned Act have 
all been occasioned iin view -of the 
cyclic transformation of events: -which 


we have sketched, resulting in the abo- 
lition of the status and privileges -of the 
Maharaja by ‘the Constitution 26th £m- 
endment. 

8. The classification of ‘the Cochin 
Royal family as a special class by it- 
self, to ‘be catered to by a ‘special legis- 
lation, ‘was attacked as violative of Acti- 
cle 14 of ‘the Constitution. But ‘both 
historically, and -otherwise, the . mem- 
bers of ‘the Royal family of ‘the Maha- 
raja of ‘Cochin stand -on a special fcot- 
ing which would justify their separate 
treatment under a special statute. Even 
long prior to the Constitution, the 1124 
Proclamation and the 1961 Act, were 
special statutes dealing exclusively’ with 
the V.T.K. Estate and _Palace’ Fund. 
When separate treatment of these unter 
special statutes ‘had ‘been -established 
even prior to the Constitution, ‘there is 
little force in the complaint of discrimi- 
nation or yiolation of fundamertal 
rights — all creatures of the Constitu- 
tion (See Keshava Madhava ‘Mencn’s 
ease (AIR 1951 SC 128)). As pointed out 
again, by the Supreme Court in Shri 
Govindlalji v. ‘State of Rajasthan (AIR 
1963 SC 1638) and Bira Kishore Deb v. 
State of Orissa (AIR 1964 SC 1501), 
with respect to the 
Dwara Temple, and the Puri Jagannath 
Temple, the question ‘for _considerat.on 
is whether the -particular institution or 
entity has any special characteristics’ 
which ‘justify treatment under a -s2e- 
cial statute. Assuming ‘the provisions of 
Article 14 to have application, the test 
of rational classification based on m- 
telligible differentia stands satisfied in 
the case of the Cochin Royal family. 


` 9. “There is little merit in ‘the com- 
plaint raised that the Board -has -beén 
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granted: the :power -to effect a partition 
even of ‘properties other than the V.T.K. 
Estate and the ‘Palace -Fund. It was stat- ` 
ed that properties relinquished by the 
Government -under Ext. ‘R5, are sought 
to be :partitioned by the Palace Board. 
By Ext. R5 G.O-M.S. 101/76/PD dated 


` 30-3-1976, the State Government refer- 


red to the inventory forwarded by the 
Government of. India indicating the pro- 
perties: considered as belonging to the 
Maharaja of Cochin .and which were to 
devolve on his successors. In consulta- 
tion with the Government of India, the 
State Government declared the . build- 
ings mentioned in the list appended to 
the Government Order as belonging to 
the former ‘Ruler of Cochin and as de- 
volving on the members of the Ruling 
family. ‘The ‘buildings were to be ad- 
ministered by the Palace Administration 
Board for. the benefit of the members. 
We do not think that in dealing with 
the properties covered ‘by Ext. R5 G.O., 
the ‘Board would ‘be arrogating to itself 
a jurisdiction which it did not possess. 
The properties covered by Ext. R5 are 
statedly the properties of the former 
Ruler of Cochin. ‘The 1124 Proclamation 
defined ‘State’ as ‘including any pro- 
perty owned in common by the Royal 
family. 

'-10. We are ‘unable ‘to find any merit 
or force ‘in ‘the contentions urged by 
counsel ‘for the petitioner. We rather 
feel that the Jegislative measures were 
occasioned and called for as a result of 
the change in ‘the concept of imparti- 
bility of the W.T.K. Estate and the Pa- 
lace Fund and the abolition of the 
status of the Cochin Maharaja as a rul- 
ing prince and the dignities and privi- 
leges attaching to the same by the Con- 
stitution 26th Amendment. ‘We dismiss 
this Original Petition’ with no order as 
to costs. . 

a Petition dismissed. 
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AND NARENDRAN, J.. 

M/s. Jayanti ‘Shipping Co. ‘Ltd., Appel- 
lant wv. The Food ‘Corporation. of India, 

Respondent. 

A. S. No, 105 of 1974, D/- 27-9-1979. 

(A) Carriage of Goods by Sea Act (26 


.of 1925), S. 4 and Seb. Art. HI, Rr. 3-& 


4 — Clear bill of ‘lading — No evidence 
LY/AW/F517/28/DVT 
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to indicate that consignee had any rea- 
son to believe that. statement in bill of 
lading that goods shipped in good condi- 


Jayanti Shipping 


tion is untrue — Short-delivery or 
damage to goods — Carrier liable for 
damages. (Para 8) 


-(B) Carriage of Goods by Sea Act (26 
of 1925), Sch. Art. II — Short delivery 


— Loss by ‘way of spillage etc. through 
instrumentality of landing agents — 
Carrier liable. (Para 8) 


(C) Carriage of Goods by Sea Act (28 
of 1925), Schedule Art. I — Deprecia- 
tion in respect of steamer sweepings and 


shed sweepings — Carrier not liable. 
(Para 10) 
Cases Referred : Chronological Paras 


1976 Ker LT 818 
(1976) A. S. No. 186 of 1973, D/- 7- 12- 
1976 (Ker) 7 
AIR 1966 SC 1892 i 7 
AIR 1965 Ker 51 : 1964 Ker LT 78 8 
1959 AC 576 : (1959) 3 All ER 182, Sze 
Hai Tong Bank Ltd, v. Rambler Cycle 
Co. Ltd. 8 


J. Ranganatha. Kamath, V. K. Parekh 
and G. Krishnan, for Appellant; C. San- 
karan Nair, for Respondent. 


BALAKRISHNA ERADI, ACTG C. J.:— 
This is a dispute between two statutory 
Corporations both of which are wholly 
owned by the Government of India and 
it is unfortunate that the matter should 
have been dragged to court and fought 
out in successive courts with all the at- 
tendant expenditure of public funds in- 
stead of its being discussed and settled 
at a high governmental level. 


2. The appeal arises out of a suit 
O.S. No. 95 of 1969 instituted in the sub 
Court of Cochin by the Food Corporation 
of India against the Jayanthi Shipping 
Company Ltd. which has subsequently 
been taken over and amalgamated with 
the Shipping Corporation of India Ltd. 
The suit is for recovery of an amount of 
Rs. 30,590.38 by way of damages for al- 
leged short delivery of goods which had 
been shipped at’ Bangkok for carriage to 
the Port of Cochin. The lower ‘court up- 
held the claim except in respect of the 
amount representing proportionate insur- 
ance premium over the portion of the 
consignment not delivered and also the 
price of the gunny bags. It is against 
the decree so passed against it that the 
Shipping Corporation of India has prefer- 
red this appeal. 

3. The plaintiff’s ease is that a con- 
signment of 1,03,500 bags of Thai white 
rice weighing M.T. 10318.954.521° (N) was 


AIR. 


shipped in good .order -and condition on 
-board the defendant’s. vessel S. S. Rama- 
jayanthi at Bangkok by the Department 
ef Foreign Trade, Ministry of Economic 
Affairs, Government of Thailand for car- 
riage tothe Port of Cochin under thirty- 
six bills of lading. The goods were con- 
signed to the Government of India, Minis- 
try of Food and Agriculture (Depart- 
ment of Food), New Delhi and the bills 
of lading were duly endorsed to the 
plaintiff-Corporation. The vessel arrived 
at Cochin on 18-10-1968 and the dis- 
charge of cargo was commenced on 21-10- 
1968. The discharge was completed 
on 2-11-1968 and a certificate of comple- 
tion was jointly signed by the Master, 
representatives of Stevedores and 
steamer agents of the vessel and by the 
plaintiff's representatives. As per the 
outturn statement dated 5-12-1968 issued 
by the Port Trust of Cochin there was a 
short landing of 563 bags of rice. Out of 
the 1,03,500 bags of rice shipped as per 
the bills of lading only 1,01,048 bags 
were delivered in good condition. 1,889 
bags of rice were discharged in torn, cut 
and slack condition. It was further found 
out that the cargo of rice in hatches Nos. 
l and 5 in the ship were contaminated 
with sulphur particles. The said matter 
was intimated to the master of the ves- 
sel by letter dated 24-10-1968. After giv- 
ing due intimation to the Master of the — 
vessel as well as to the agents of the 

ship at Cochin (2nd defendant) a hatch 
survey was conducted by Messrs. Kamath 
and D’Abrao and they submitted their 
survey report No. 68/1083 dated 7-12- 
1968. Subsequently -a survey of the 
slack, cut and ‘torn bags was also con- 
ducted by Messrs. Kamath and D’Abrao 
and survey report No. 68/1085 dated 
9-12-1968 was submitted by them. As 
per the survey report the total weight of 
1889 slack, cut and torn bags was M.T. 
127.672.100 (N). The weight of 152 bags 
of rice contaminated with sulphur par- 
ticles was found to be M.T. 13.44.808. 
The weight of 241 bags of steamer sweep- 
ings was found to be M.T. 20.933.939 and 
that of 840 bags of shed sweepings M.T. 
71.262.360. Towards the value of the 
goods short delivered and damage as well 
as their proportionate freight and in- 
surance charges together with surveyors’ . 
fee the plaintiff issued to the defendant 

a claim bill for Rs. 30,590.38. But the 


defendants failed to pay the ‘said amount 
or any portion thereof. The plaintiffs 
case is that the defendants having failed 
to deliver to: them at Cochin the exact 
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weight and number of bags of ‘rice -ship- 
ped at Bangkok in the same good order 
and condition as they were at the time 
of shipping, the defendants commitzed a 
breach of contract and are liable to the 
plaintiff for damages to the extent of the 
amount aforementioned. 


4. As already noticed, the Ist d=fen- 
dant was the Jayanthi Shipping Zom- 
pany Ltd. and the 2nd defendant was 
Messrs. Mahavir & Co., Cochin who 
were the agents of the Jayanthi Shipping 
Co. The defendants contended that the 
consignment in question was shipped 
pursuant to a charter party between the 
lst defendant and the President of India 
dated 30-8-1968 and that the plaintiff is 
bound by the terms and conditions of 
the charter party. According to the de- 
fendants the liability, if any, in respect 
of the consignment is only that of the 
charterer, namely the Governmen: of 
India, and the defendants are complete- 
ly indemnified in respect of all their lia- 
bility. It is further contended in the 
written statement that the bills of lad- 
ing issued in respect of the goods are 
mere receipts issued in proof of the ship- 
ment pursuant to the charter party and 
that the number of bags, weight ete. 
were declared by the shippers on bz2half 
of the charterers and they had not been 
admitted by the defendants. The defen- 
dants denied that the rice was Iicaded 
into the ship in good condition and that 
there was any short delivery or damage 
to the goods by contamination with sul- 
phur while the goods were in the cus- 
tody of the defendants or their emplo- 
yees, It is stated that the shortage and/ 
or damage, if any, to the cargo was caus- 
ed by the charterers, the plaintiff, or 


their employees at the time of loading,. 


storing and stacking the cargo. The de- 
fendants do not admit the alleged short 
delivery of 563 bags or the truth and ac- 
curacy of the contents of the outturn 
statement. The representatives of the 
Indian Embassy in Bangkok had inspect- 
ed and approved the holds on 23-9-1968 
prior to loading and stowing’and bence 
the defendants cannot be saddled with 
any liability on the ground of alleged 
sulphur contamination of the rice rom 
the holds of the ship. The defencants 
question the competence of the pla-ntiff 
to institute the suit by contending firstly 
that the plaintiff is only a part and par- 
cel of the Government of India who 
were the charterers of the ship and that 
under the provisions of the charter party 
the defendants are indemnified by the 
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charterers. The second ground on which 
the plaintiff's competence to maintain 
the. suit was challenged is that the bills 
of lading had not been validly endorsed 
to the plaintiff and that in any event 
there was no assignment for value of 
the absolute title in the goods in favour 
of the plaintiff by the consignee. The 
plain allegation that the shortages and 
contamination were caused on account of 
negligence, default and want of due care 
and caution on the part of defendants, 
their agents and servants while the cargo 
was in their custody was strongly refut- 
ed by the defendants in the written 
statement. The defendants contended 
that the rice would lose weight by eva- 
poration to the extent of 74% and ex- 
cepting for such natural and inevitable 
loss in weight no other kind of: loss had 
taken place while the goods were under 
carriage by sea. 


5. The lower court framed as many as 
twenty+one issues as arising for determi- 
nation in the suit. Issues Nos. 1 and 2 
related to the question of competence of 
the plaintiff to maintain the action. On 
these two issues the lower court found 
that the numerous documents produced 
in the case showed that the’ defendants 
had recognised the plaintiff as the en- 
dorsee of the bills of lading duly em- 
powered by the President of India 10 
take delivery of the goods and to do all 
acts consistent with the ownership of 
the goods. It was further held by the 
lower court that having regard to the 
fact that even in the charter party (Ext. 
Bl) the plaintiff was expressly recognis- 
ed as the person entitled to receive the 
goods and also the proved circumstances 
that the certificate of completion of dis- 
charge (Ext. A4) was signed by the Mas- 
ter of the ship and an officer of the plain- 
tiff-Corporation and that it was with the 
plaintiff alone that the Master of the 
ship and the defendant’s agents at Cochin 
as well as the authorities cf the Cochin 
Port Trust had carried on all the cor- 
respondence and had dealings in relation 
to the discharge of the cargo at Cochin, 
it was idle for the defendants to con- 
tend that the title of the goods had not 
vested in the plaintiff and the plaintiff 
was not competent to maintain the suit. 
On issues Nos. 3 and 4 which related to 
the question as to whether there was 
any short landing, short delivery or 
damage to the goods, and if so to what 


` extent, and whether the defendants are 


responsible and liable for such shortage 
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or damage to the cargo, the lower court 
found that the evidence clearly establish- 
ed that there was a short ‘landing of 563 
bags and that 1889 bags were landed in 
torn, cut and slacked condition. It was 
further found that after taking into. ac- 
count the sweepings, the net shortage 
amounted to 22.281.082 M.T. of rice. Gn 
the question of liability of the defendants 
in respect of the aforesaid short delivery 
of cargo the lower- court ` rejected ` ‘the 
contention of the: defendants. that the 
delivery was given to the. plaintiff in 
the ship's ‘tackle and hence responsibility 
for any shortage or slackage could not 
be placed on them. It was held that the 
delivery was -effected only when the 
plaintiff was put in absolute control and 
complete.dominion over the goods after 
completion of the discharge operations. 
The defence contention that the loss of 
weight to the tune of 74% must be at- 
tributed to evaporation was not accept- 
ed by the court below. Similarly the 
plea put forward by the defendants that 
since the ship had been inspected by the 
charterers prior to the loading of the 
cargo the defendants could not be made 
liable for contamination of the rice with 
sulphur particles from the hold of the 
ship was also rejected by the lower 
court. The learned Subordinate Judge 
held that the charterers are not experts 
and they could not be expected to de- 
tect minute particles of sulphur on the 
beams and, other portions of the holds 
and that it was the duty of the owner of 
the ship to disclose such latent defects. 
On the: question as to whether the dde- 
fendants could ,be made liable for damages 
unless actual negligence on their part -is 
proved, the lower court held that bill of 
lading is prima facie evidence, if not con- 
clusive evidence, that the cargo describ- 
ed therein was loaded on board and plac- 


ed in the custody of ship owners in good , 


and sound condition as recited in the 
bills of lading and that it was.the duty 
of the carrier to deliver the goods to the 
consignee in the same apparent good 
order and condition and that in the event 
of there being any shortage or damage 
the carriers are liable irrespective .of 
whether or not negligence is proved. In 
this view the lower court held that Ext. 
Al series being -clear bills of lading and 
the factum of shortage and slackage as 
also contamination of part of the cargo 
with sulphur having been proved, neglig- 
ence or want of due care and diligence on 
the part of the defendants could be pre- 
sumed ‘by the court and there was noth- 
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ing in the evidence adduced on the side of 
the defendants to dislodge this presump- 
tion. Repelling the contention put for- 
ward by the defendants that they are 
exonerated from liability by the; immu- 
nity clause contained in the charter party 
evidenced by Ext.. B1, the lower court 
held that the rights`and liabilities of the 
parties are governed by the terms of the 
dills of lading and which will prevail as 
against any inconsistent clause contained 
in the charter party. Accordingly, the 
lower court held that the defendants are 
liable to compensate the plaintiff for the 
Shortage and damage caused to the goods. 
The plaintiffs claim for recovery from 
the defendants of the amounts represent- 
ing proportionate insurance premium in 
respect of the goods short delivered or 
damaged was disallowed by the lower 
court. The plaintiff was accordingly ‘given 
a-decree for recovery of a sum of Ru- 
pees 29,258.93 with - interest thereon at 
4% per annum from the date of suit. 


6. In this appeal filed by the ist de- 
fendant it is contended that the lower 
court ought to have. dismissed the’ suit 
on the preliminary ground that no cause 
of action in the plaintiffs favour was 
disclosed “by the pleadings inasmuch as 
there. was not even a specific pleading 


-to ‘the effect that the Food ‘Corporation 


of India ‘had become the full owner of 
the-goods on payment of consideration 
and the endorsement of the bills of lad- 
ing were made with intent to transfer 
the full title over the goods in favour of 
the plaintiff. It is contended by the ap- 
pellant that the plaintiff was not com- 
petent to maintain the suit on the 
strength of a mere plea that it was the 
endorsee of the bills of lading and that 
besides a total lack of proper pleadings 
there was also a complete absence of 
any reliable evidence to prove that the 
plaintiff had become the owner of the 
goods.or that the absolute property im 
the goods had passed to the plaintiff; 
Another point urged on behalf of. the 
appellant is. that the lower court has not 
correctly appreciated ‘or interpreted the 
various ‘provisions contained in the char- 
ter party Ext. B1 as well as in the bill 
of lading which have the effect of ex- 
onerating the carriers from liability for 
short landing of the goods. According 
to the appellant the entries in the bills 
of lading ought not to have been treat- 
ed by the court below a8 constituting 


_ Conclusive evidence of the factum of 


shipment óf goods -of the specified quan- 
tity in sound condition. Yet another 
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point urged in the appeal: is that even if 
there is short delivery of the goods the 
right to claim damages in respect tkere- 
of is personal to the charterer and it 
cannot be transferred to any other hol- 
der of the bill of lading. It is further 
urged by the counsel for the ” appellant 
that the outturn statement Ext. A5 is 
not based on actual realities, that the 


survey reports also were not worthy of' 


any reliance since the surveyers had not 
been examined in court and that the 
survey itself had not been made in the 
presence of the defendants. The appel- 
lant also contended that the delivery of 
the goods should in law be deemed to 
have commenced with the lifting of the 
goods from the holds of the ship and: 
that the defendants were “not therefore 
responsible for any loss or damage to 
the goods in the process of their unload- 
ing from the holds and Jrensponanon to 
the godowns.or sheds of the Port Trust. 
The finding entered by the court Below. 
that there was contamination of par: of 
the consignment by sulphur and ihat 
the defendants were liable for the re- 
sultant damage to the goods was cnal- 
lenged by the appellant’s counsel as in- 
correct and illegal. It was argued on 
behalf of the appellant that there. was 
no legal evidence to prove that the 
goods were shipped in good order and 
condition and hence there was no justi- 
fication for drawing -any presumption in 
regard to the said matter from the mere 
fact that a clean bill of lading had teen 
signed by the Master of the ship.- Ac- 
cording to the argument of the learned 
counsel no legal liability could be fixed 
on the carrier in the absence of a cefi- 
nite plea ascribing specific acts of negli- 
gence to the: carrier and _ satisfac‘ory 
proof of such a plea by convincing legal 
evidence. On these grounds the “appel- 
lant contended that the judgment and 
decree of the lower court should be set 
aside and the suit should be dismissed. 
with costs. : 


7. The first-point urged =e of. 


the appellant relates to the competence 
of the plaintiff to maintain. the suit. It. 
is contended that the- plaint does not 
contain any. specific averment to-the ef- 
fect that the absolute title in the: gcods. 


had become transferred to and vested: in. 


the plaintiff. We do not find it possible 
to uphold this. contention. It is speci- 
fically stated in para. 4 of the pleint. 
that the bills of lading were issued by 
the ist defendant and were consigned to 
the Government of India, Ministry of 
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Food and Agriculture (Department of 
Food), New Delhi and that they “were 
duly endorsed to the plaintiff” Under 
5. 1 of the Indian Bills of Lading Act (9 
of 1856) every endorsee of a bill of lad- 
ing to whom ‘the properties mentioned 
therein shall pass upon or by reason of 
such consignment or endorsement shall 
have transferred to and vested in him 
alk rights of suit, and be subject to the 
same liabilities in respect of such goods 
as if the contract contained in the bill 
of lading had been made with himself. 
In Ext. Bl charter party itself, the reci- 
tals in which. undoubtedly bind the de- 
fendants, the plaintiff, namely the Food 
Corporation of India, is recognised as 
the person entitled te receive the goods. 
Clause 56 of Ext. Bl states: 


“Tf the vessel is finally nominated for 
discharge at any port in the State of 
Kerala or at Tuticorin, from the time of 
vessel’s arrival at the first or the sole 
discharging port the rights and’ liabili- 
ties of the Charterer in respect of this 
Charter, except in regard to the pay- 
ment of freight, in‘terms of the Charter- 
party for which the Charterer will con- 
tinue to be liable shall stand transfer- 
red to the Food: Corporation of India and 
it shall take them over.” 


In the light of this categorical provision. 
contained in Ext. B1 it is idle for the 
defendants to; contend that the plaintiff 
in whose favour the bills of lading had 
been endorsed had not ‘acquired a valid 
title over the goods. The original bills 
of lading had been surrendered to the 
ship owners at the. time of the discharge 
of cargo at the Port of Cochin. Bxt. Al . 
series produced by. the plaintiff are only 
copies retained by the plaintiff. The en- 
dorsements made by the Government of. 
India in the plaintiffs favour would be 
contained in the original bills of lading 
which are now in the possession of the 
defendants: While putting forward a 
contention that there was no valid en- 
dorsement. on ‘the bills of lading in the 
Plaintiffs favour, the defendants have 
not, however, chosen to produce in court 
the original bills. of lading which are in 
their possession. If there was any sub- 
stance or truth in the plea put forward 
by the defendants that there was no 
valid endorsement’ orm the bills of lading 
one should have expected: the defen- 
dants to produce the originals of the. 
bills of. lading in: court in substantiation 
of the said: plea. There- is also ample 
material available before the court to: 


show that the defendants have, by their 
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conduct, treated the plaintiff as the per- . 


son entitled to receive the cargo. Ext. 
A3 invoice in respect of the cargo has 
been produced by the plaintiff. The cer- 
tificate of completion of discharge Ext. 
A4 is signed by the Master of the ship 
-and an. officer of the plaintiff-Corpora- 
‘tion. The outturn statement Ext. A5 
was issued by the Cochin Port Trust to 
the plaintiff. Exts. A9 and All show 
that the defendants were carrying on 
correspondence with the plaintiff in re- 
spect of the protest lodged by the plain- 
tiff regarding sulphur contamination of 
the goods without raising any question 
whatever regarding the competency of 
the plaintiff to put forward the claim. 
From the evidence produced in the case 
it is clearly established that there had 
been a valid endorsement on the bills of 
lading by the Government of India in 
favour of the plaintiff-Corporation and 
that the plaintiff-Corporation had acquir- 
ed title over the goods carried by the 
Ist defendant-Company so as to entitle 
it to institute and maintain the suit. We 
have no hesitation to confirm the finding 
of the trial court rejecting the defen- 
dants’ plea that the plaintiff was not 
competent to maintain the suit. We do 
not find also any substance in the argu- 
ment advanced on behalf of the defen- 
dants that under the provisions of the 
charter party the defendants are indem- 
nified from liability and that the carri- 
age of the goods is free of risk to the 
carrier. Cl. 34 of Ext. B1 is in the fol- 
lowing terms:— 


“Bills of lading to be conclusive evi- 
dence against owners as to the number 
of bags shipped and vessel to be respon- 
sible for the number of bags and con- 
tents short delivered of signed bill of 
lading quantity. Sweeping, if any, to 
be adjusted against such short delivery.” 
Again, Cl. 39 indicates that the ship 
owners had undertaken to take all ne- 
cessary steps to prevent contamination 
of the rice by contact with other types 
of cargo. Ext. Al series are clean bills 
of lading issued by the 1st defendant- 
Company. As pointed out by the Sup- 
reme Court in Ellerman and Bucknall 
Steamship'Co, Ltd. v. Sha Misrimal 
Bherajee, AIR 1966 SC 1892 at p. 1898, 
a clean bill of lading is one which does 
not contain any reservation as to the 
apparent good order and condition of 
the goods or the packing and the gene- 
ral statement in the bill of lading that 
the goods have been shipped “in good 
order and condition” amounts (if it is 
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unqualified) to an admission by the ship 
owner that, so far as he~and his agents 
had the opportunity of judging, the goods 
were so shipped. If there is no clause 
or notation in the bill of lading modify- 
ing or qualifying the statement that the 
goods were “shipped in good order and 
condition” the bill is known as a clean 
bill of lading. Where sucha clean bill of 
lading has been issued, the ship owner is 
estopped as against an endorsee for value 
of the bill and against a person rightfully 
presenting the bill of lading and taking 
delivery thereunder from proving that 
the goods were not in apparent good 
order and condition when they were 
shipped, unless it was clearly known to 
the endorsee or person presenting the bill 
that the statement was untrue or is pro- 
ved that he did not act upon the faith of 
the statement. In the absence of contrary 
evidence, the fact that the holder of a 
bill of lading containing such a state- 
ment has taken it without objection is 
sufficient to show that he relied upon it. 
(See Scrutton on Charterparties, Eigh- 
teenth Edition, page 114). This position 
has been reiterated in two rulings by two 
Division Benches of this court in Mugal 
Line Ltd. v. Food Corporation of India, 
1976 Ker LT 818, and inthe unreported 
judgment in A. S. No. 186 of 1973 dated 
7th Dec. 1976 (Ker). 
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8. There is absolutely no evidence ad- 
duced in the case to indicate that the 
plaintiff had any reason to think that the 
statement contained in the bills of lading 
that the goods had been shipped on board 
in apparent good order and condition 
was not true or that the plaintiff-Cor- 
poration did not act upon the faith of 
the said statement. The plaintiff as the 
endorsee of the bills of lading has there- 
fore a valid cause of action against the 
defendants for recovery of the 
loss sustained by it on account of any 
short delivery or damage to the goods. 
The contention to the contrary advanced 
by the defendants was rightly rejected) 
by the lower court. Although it was urged 
on behalf of the appellant that there 
is no satisfactory evidence to prove that’ 
there was short delivery as alleged in 
the plaint or that any portion of the 
goods had sustained damage by contami- 
nation with sulphur, we are wholly un- 
able to accept this contention after 
having carefully gone through the entire 
evidence adduced in’ the case. Ext. A-5is 
the outturn statement issued by the Co-. 
chin Port Trust and it shows that there 
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was a short landing of 563 bags of rice. 
It is also seen that the sweepings from 
the holds have accounted for 393 bags. 
Immediately after the discharge of the 
cargo a hatch survey was conducted by 
Messrs. Kamath & D’ Abrao. The same 
surveyors also conducted a survey of the 
goods which had been unloaded and zept 
in the sheds of the Port Trust. Ext. A-7 
is the survey report prepared by Messrs. 
Kamath and D’ Abrao after inspeccion, 
survey and weighment of slack, cut and 
torn bags, steamer sweepings and shed 
sweepings kept at the Q-3, Q-6 and Q-8 
sheds in the Cochin Port. It is stated 
therein that 1889 bags of rice were in 
torn, cut and slack condition and thet a 
part of the cargo was seen contaminated 
with sulphur. Ext. A-6 is the report of 
the hatch survey conducted by the same 
surveyors regarding the sulphur zon- 
tamination. It is not disputed that the 
surveyors who prepared Exts. A-6 and A-7 
are fully qualified, competent and in- 
dependant persons and that the survey 
was got conducted by them only efter 
due notice about the same had been g-ven 
by the plaintiff to the Master of the 
vessel. We see no reason why the data 
furnished by the independent surveyors 
in the survey reports evidenced by 
Exts. A-6 and A-7 should not be accept- 
ed as correct and reliable for the pur- 
pose of determining the question whezher 
there was short landing of the goods and 
whether any portion of the . goods had 
suffered damage during their carriage by 
sea. From the bills of lading evidenced by 
Ext. A-1 series it is seen that 1,03,500 
bags of rice weighing 10,318.554421 
M. T. valued at U. S. Dollars 1,681,996.12 
had been shipped in apparent good order 
and condition. Exts. A-6 and A-7 read 
along with the out-turn statement “xt. 
A-5 clearly show that there was a short 
landing of 563 bags and that after taking 
into account the shed sweepings and 
steamer sweepings the net  shor-age 
amounted to 22.281.082 M. T. of rice, 
Although the defendants put forward a 
contention that delivery was given to the 
plaintiff in the ship’s tackle and hence 
the responsibility for any shortage or 
slackage cannot be placed on them this 
plea was rightly negatived by the lower 
court. As pointed out by the privy Ccun- 
cil in Sze Hai Tong Bank Ltd. v. Ramb- 
ler Cycle Co. Ltd. 1959 A. C. 576, the 
fundamental obligation of the ship 


owner is to carry and deliver the gcods 


\ fto the consignee or his agent at the port’ 
-l lof destination and the contract can cnly 
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be performed by giving delivery of the 
goods to the consignee. The bill of lad- 
ing cannot be said to be spent or exhaus- 
ted until the goods covered by it are 
placed under the: absolute dominion and, 
-control of the consignee and the landing| 
agents are intermediaries in their duties 
to both parties, agents of the ship owners 
as long as. the ‘contract remains wun- 
exhausted, and agents for the consignee 
as soon as the bills of lading. are produ- 
ced with the delivery order endorsed. 
Govardhandas Kalidas y. New 
Dholers Steamships Ltd. 1964 Ker LT 
78). The defendants therefore cannot es- 
cape liability for short landing of the 
goods by contending -that they were 
bound to give delivery to the plaintiff 
only in the ship’s tackle or that they 
could not be made liable as a carrier for 
any loss by way of spillage etc. in the 
course of discharge of the cargo from the 
ship through the instrumentality of the 
landing agents. It follows from the above 
discussion that the conclusion arrived at 
by the court below that the defendants are 
liable to make good to the plaintiff the 
loss caused on account of short delivery 
of the goods does not call for any inter- 
ference. 


9. The hatch survey report Ext. A-6 
discloses that in holds Nos. 1 and § of 
the ship some sulphur particles 
had adhered to the beams and 
upper surface of the sides.and bulk- 
heads and it was in consequence there- 
of that some part of the cargo of rice 
became contaminated with sulphur. 
There is no merit in the contention put 
forward by the appellant that since the 
holds of the ship had been inspected by 
the charterers at Bangkok they must be 
deemed to have known about the condi- 
tion of the ship and having consigned the 
rice m the ship with such knowledge the 
defendants cannot thereafter be made 
liable for any sulphur contamination of 
the rice from the ship’s holds. As rightly 
pointed out by the lower court the de- 
fect in the holds was ‘not such as could 
be noticed by the charterers on a casual 
inspection but, on the other hand, they 
were latent defects which it was the 
duty of the ship owner to disclose to the 
charterers, That, admittedly. not having 
done, the defendants cannot escape liabi- 
lity by contending that the ship's hilds 
had been inspected by the charterers 
prior to the loading of the goods. 


10. In the light of what is stated 
above we have no hesitation to confirm 
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‘the findings of the court. below that the 
defendants are liable to make good the 
plaintiff the value of the short landed 
- cargo. inclusive of the “quantity of rice 
lost in the process of reconditioning. of 
the portion of the consignment contami- 
nated with sulphur. But, in the claim 
bill Ext. A-8 submitted by the plaintiff 
depreciation has been claimed in respect 
of the steamer sweepings and shed 
sweepings at. 74% and 12% respectively 
and this has also been allowed by the 
court below. In our opinion, the appel- 
lant is right in his contention that there 
is no legal basis for making the ship 
owners liable for such depreciation. It 
has also not been shown to us on what 
scientific basis this percentage of depre- 
ciation has been applied in respect of the 
sweepings. In the circumstances we con- 
sider that the claim for depreciation put 
forward by. the plaintiff in respect of the 
steamer sweepings and shed sweepings 
cannot be allowed. The total weight of 
cargo in respect of which the said depre- 
ciation has been allowed by ‘the lower 
court .is .10.121.528 M. T, of rice. It is 
agreed before us by counsel appearing 
on both sides that the rupee equivalent 
of the value of the said quantity of rice 
calculated at U. S. Dollars 163 per M. T. 
is Rs. 12,373.58. This sum’ will have to be 
disallowed from the aggregate amount of 
damages allowed to the plaintiff by the 
court below on. account of short landing 
and contamination of the cargo. The ap- 
pellant is also on firm ground in regard te 
another contention raised. by him, namely 
that the lower court: was’ not justified in 
allowing recovery of the proportionate 
freight ,in’ respect of the ‘quan- 
tity of goods short landed or damaged. 
Neither in the charter-party agréement 
nor in the pills of lading is there any term 
or stipulation entitling the charterer or 
endorsee to a refund of the proportionate 
freight in respect of goods that may be 
short delivered or damaged; nor is the 


claim put forward by the plaintiff for, 


recovery of proportionate freight found- 
ed on any established principle of law 
relating to the carriage of goods by sea. 
Accordingly we disallow’ the plain- 
. tiff a sum of Rs. 1458.28 which has been 
awarded by the court below by way -of 
refund of proportionate freight. ` 


11. In the result, the appeal is allow- 
ed to the extent indicated above and in 
substitution of the decree passed by the 
court below the plaintiff is granted a 
decree for fecovery of only a sum of 
Rs. 15,427.07 from the ist defendant. with 
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interest. at4% from the date of suit. The 
plaintiff' will get proportionate costs on 
the said: amount from the 1st defendant 
in the lower court, The. parties will bear 
their respective costs in this appeal. 

p Appeal partly allowed, 
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Vellappan, Appellant v. Peter Tho- 
mas, Respondent. 


C. M. A. No. 128 of 1977, Dİl- 23-1-1979. 

(A) Kerala Land Reforms Act (1963), 
(1 of 1964), S. 125 (1) and (2) — Bar of 
jurisdiction of Civil Courts — Not ap- 
plicable to orders obtained by fraud 
and collusion. i 


The ouster ‘of. jurisdiction of Civil 
Courts . contained. in S. 125 (1) and (2) 
of the Act, does not extend to questions 
relating to fraud and, collusion, most 
solemn proceedings can be vitiated if 
fraud and collusion. are present. Both 
statutory and judicial. recognition ~ are 
available to this principle.. To say -that a 
Tribunal or statutory authority can hear 
a case involving. fraùd, to which fraud 
authority itself is .a party,’ is? shocking 
to judicial conscience. To say that an 
order based on fraud or collusion: can- 
not be challenged in Civil Court’ is to 
shake the foundation of our legal sys- 
tem. The Kerala Land Reforms Act can- 
not be deemed to lay down any such 
wide jurisdiction on the Land Tri- 
bunals. If this position is not accepted 
one will have to hold that orders of 
Land Tribunals upholding tenancy -even 
vitiated by fraud and collusion .and 
orders ‘by which purchase certificates 
are issued, be it in the most unwhole- 
some manner, are even above Art. 141 
of the Constitution of India. S. 44 of 
the Evidence Act contains in-built safe- 
guards to orders obtained by fraud and 
collusion: C.M.A. No, 69 of 1976 decid- 
ed by Namboodiripad J. (Ker), Foll; 
AIR 1978 SC 1217 and AIR 1948 or 
168 and AIR 1973 Mys 324 and (1974) 2 
Kant LJ 380, Rel. on. (Para 32) 

(B): Civil P. C. (1908), S. 11 — Prin- 
ciple of res judicata is 
region of fraud: or, collusion, (Eyidensa 
Act (1872), S, 44). 


The: principle of res judicata is out- 
side the- region ‘of fraud or colusion. 
S. 44 of the Evidence Act. lays 
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that when a judgment is put in əvi- 
dence under S. 40, S. 41, or S. 42, of 
thé Evidence Act, it is open to the 
party against whom it is offered, to 
avoid its effect on any of the three 
grounds specified’ in the section without 
having it set aside, namely, (a) ‘the in- 
competency or want of jurisdiction of 
the Court by which the decree was 
passed; (b) that it was obtained by 
fraud and (c) that it was obtained by 
collusion. Thus, S. 44 of the Evidence 
Act is an exception to S. 11, C.P.C. 
(Para 10) 
(C) Kerala Land Reforms Act 1963 
(1 of 1964), S..72F (2) and (3) — Ap- 
plicability ‘of sub-sec. (3). f 
It is necessary for Courts, with zhis 
Section 72F (3) on the Statute Book, 
which cannot be struck down as being 
violative of natural justice, to real it 
down and to hold that it will come ito 
operation only when individual notices 
contemplated in Section 72F (2) be- 
comes impracticable in the manner pro- 
vided under the general law. Otherwise, 
the wide manner in which S. 72F (3) is 
worded would give room for unscruou- 
lous persons in charge of litigations and 


_ Nellappan v. Peter Thomas 


even Tribunals invested with the power ' 


circum- 
imagined 


to decide dishonestiy under 
stances which can better be 
than stated. (Para 28) 


(D) Kerala Land Reforms Act £963 
(1 of 1964), S. 102 (3) — Powers of ap- 
pellate authority — Cases of fraud and 
collusion. ; 

The Appellate Authority constituted 
under the Act cannot be deemed to 
have the power to decide cases in which 
the orders are attacked on the ground 
of ‘fraud or collusion. This needs neces- 
sary pleading and proof. The Appellate 
Authority can only hear and consider 
the correctness of the order of the 
Land Tribunal with reference to the 
provisions of the Act. ' (Para 29) 
Cases Referred: Chronological Paras 
1978 Ker LT 691: AIR 1979 Ker 1 (3B) 
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T. R: Govinda Warrier and K. Rama- 
kumar, for Appellant; K. Chandra- 
sekharan, P. N. Krishnankutty Achan 
and K. Vijayan, for . Respondent. 

JUDGMENT:— This appeal raises an 


important question as to the bar of 
jurisdiction of the civil courts under. 
the Kerala Land Reforms Act, from 


questioning the orders of the Land Tri- 
bunal. The facts of the case, in brief, 
are as follows: 

2. This appeal arises from a suit, 
O.S. No. 59 of 1972 on the file of the 
Sub. Court, Palghat. The suit was filed 
for setting aside the order of the Land 
Tribunal in D.A. No, 140 of 1970 and 
for eviction of the defendant from the 
properties with mesne profits and dam- 
ages. The defendant raised a plea that 
he was a tenant entitled to fixity of 
tenure. On this, the trial court referred 
the matter to the Land Tribunal for. 
a finding regarding the tenancy put for- 
ward. The Land Tribunal sent back the 
records with the following remarks: 

“On perusing the documents filed in 
the above original suit, it is seen that 
defendant in Suit No. 59/72 is the ac- 
tual cultivating tenant under the K.LR. 
Act and a K-Form Certificate was al- 
ready issued in favour of the defendant. 
There is, therefore, no necessity to re- 
examine the question of tenancy in this 
case, by this Land Tribunal.” 

When the matter was taken up for 
hearing after receipt of the above find- 
ing, the defendant raised a preliminary 
objection that the trial Court had no 
jurisdiction to entertain the suit in view 
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of the bar contained in S.. 125 (2) of the 
Kerala Land Reforms Act (for short, 
the Act). The learned Subordinate 
Judge considered this as a preliminary 
issue and upheld the objection. In ap- 
peal, the learned District Judge set 
aside the finding of the trial Court and 
remanded the suit for fresh disposal in 
accordance with law. Hence this C.M.A. 

3. The plaintiff is a Tamil Christian. 
It is averred that under the custom 
prevalent in his community he is gov- 
erned by ‘Mitakshara Law’. According 
to him, his grandfather and grand- 
father’s brother had dedicated the plaint 
‘A’ schedule property for conducting 
the affairs of the Church and to run a 
‘Thanneerpandal’ shown in the plaint 
‘B’ schedule. Under the terms of the 
deed of dedication (Ext. Al) the eldest 
male member is to manage the proper- 
ties and meet the expenses of Church 
and ‘Thanneerpandal’, The plaintiffs 
father Abraham was the Manager till 
he died on 13-11-1971. The plaintiff suc- 
ceeded him as the Trustee after his 
father’s death, The defendant was work- 
ing as Abraham’s kariasthan. They col- 
luded together and as a result. of such 
collusion the defendant- secured an 
order in O.A. No, 140 of 1970, uphold- 
ing his claim that he was a tenant of 
the property and that he was entitled 
to purchase the jenm right. Ext, A2 is 
the copy of the order of the Land Tri- 
bunal. According to the plaintiff, de- 
fendant is not a tenant and even if 
there was a transaction of lease, it is 
not valid on account of the prohibition. 
contained in Ext. Al. It is further con- 
tended that Ext. A2 was brought about 
by collusion and hence is a nullity. It 
is on these allegations that the suit 
was filed with a prayer to set aside the 
order of the Land Tribunal and for con- 
sequential reliefs. 


4. It is admitted that the plaintiff 
was not a party in O.A. No, 140 of 1970. 
The parties were the ‘defendant and 
Abraham alone. Even so, the defen- 
dant’s case is that S. 125 (2) of the Act 
is a complete bar for the maintainability 


of the suit to set aside the order ‘in 
question. Additionally, it was urged 
that even a stranger to a proceeding 


before the Land Tribunal can file an 
appeal and revision under the relevant 
provisions of the Act, which means that 
a remedy is provided for an aggrieved 
party to question the order of the Land 
Tribunal. A suit is not only not a re- 
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medy, it is clearly barred by the provi- 
sions of the Act. 


5. The point that calls for conside- 
ration in this appeal is, whether a civil 
court is powerless in going into the 
question of the validity of the order of 
a Land Tribunal even when it is prov- 
ed that the order was secured by fraud 
or collusion. Is the ouster of jurisdic- 
tion of the civil Court so complete that 
everyone is at the mercy of the Land 


Tribunal? To put it differently, 
is the order passed by the Land 
Tribunal a judgment in rem? Is an 
order passed by the Land ‘Tribunal 


without impleading the necessary par- 
ties, without giving notice to them aud 
without conforming to the principles of 
natural justice, operative against every- 
one? Does the bar contained in Sec- 
tion 125 (2) have an overriding effect 
on all the existing laws? These are 
some of the important questions that 
came up for debate during the lengthy 
arguments addressed by counsel on both 
sides with reference to decided autho- 
rities, 


6. It is true that the provision con- 
tained in S. 125 has been enacted for 
a particular purpose. According to me, 
the purpose behind this section is to 
insulate tenants from harassment at 
the hands of the landlords by taking re- 
course to civil action when a matter 
is concluded by the order of a compe- 
tent Land Tribunal. This postulates that 
the orders passed by the Land Tribunal 
will be orders passed in accordance 
with law. Orders of Tribunals as de- 
crees of civil Courts can be bad for 
various vitiating circumstances. A party 
may secure an order by the exercise of 
fraud. Parties may collude and bring 
into existence an order affecting rights 
of those who are not parties thereto. 
In extreme cases, the Tribunals them- 
selves may be parties to the fraud, The 
question is whether the bar under Sec- 
tion 125 (2) is so all pervasive as to 
render the jurisdiction of the civil 
Court ineffective even to go into such 
vitiating circumstances as fraud and 
collusion. According to me, to answer 
this question in the affirmative will be 
to destroy the very foundation of the 
legal system and the procedure estab~ 
lished by law. 

7. Finality of proceedings is an ac- 
cepted principle in our: jurisprudence; 
a very salutary principle accepted by 


1979 
our legal system to avoid multiplizity 
of proceedings, a sound = principle of 
public policy to give a quietus to liti- 
gation, That the decision of a Land Tri- 
bunal operates as res judicata in a sub- 
sequent proceeding before the Land 
Tribunal or before a civil Court is now 
settled by the pronouncement of the 
Full Bench of this Court reported in 
Govindan Gopalan v. Raman Gopalan 
(1978 Ker LT 315 (FB)). Therefore, nor- 
mally, the finding in O.A. No. 140 of 
1970 and the issuance of K-Form certi- 
ficate should operate as res judicata 
and the suit should have been dismiss- 
ed. But does the Full Bench case ex- 
tend to a case where the earlier order 
is obtained by fraud or collusion? It 
is this question that falls for considera- 
tion at my hands. 


8. In 1978 Ker LT 315 (FB), a‘ Full 
Bench of this Court had to consider the 
general principles of res judicata and 
how it operates on orders of Land. Tri- 
bunals also. 


Paragraph 12 reads: 


“It is now settled law that ‘provi- 
sions of S. 11 of the Civil P. C. are not 
exhaustive with respect to an earlier 
decision operating as res judicata be- 
tween the same parties on the same 
matter in controversy in a subsequent 
regular suit and that on the general 
principle of res judicata any prev-ous 
decision on a matter in controversy de- 
cided after full contest or after afford- 
ing fair opportunity to the parties to 
prove their case by a Court compe-ent 
to decide it, will operate as res judi- 
cata in a subsequent regular suit. It is 
not necessary that the Court deciding 
the matter formerly be competent to 
decide the subsequent suit or that the 
former proceeding and the subsequent 
suit have the same subject-matter. The 
nature of the former proceeding is 
immaterial, (See Gulabchand v. State 
of Gujarat (AIR 1965 SC 1153). 
x x x x x 
It is now settled law that a decision of 
a Court of special jurisdiction will be 
res judicata in a Court of general juris- 
diction provided the decision was with- 
in the competence of the former 
Court.” (emphasis supplied). 

Para 13 reads as follows: 





“Competent jurisdiction is; an essen- 


tial condition of every valid res judi- 
cata, which means that, in order that a 
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judicial decision relied upon, whether 
as a bar, or as the foundation of an ac- 
tion, may' conclusively bind the parties, 
or (in the case of in rem decisions) the 
world, it must appear that the judicial 
tribunal pronouncing the decision had 
jurisdiction over the cause or -matter, 
and over the parties, sufficient to war- 
rant it in so doing.” 

The last para of the judgment reads as 
follows: 

“Left to itself the provision means 
only that the, Land Tribunal is compe- 
tent to decide whether a person is a 
tenant or not for the purpose of the 
proceedings before him. It does not take 
away the jurisdiction of the Civil Court 
to decide the point. But under S. 126(1), 
no civil court’is to have jurisdiction 
to settle, decide or deal with any ques- 
tion or to determine any matter which 
is under the Act required to be settled, 
decided or dealt with or to be deter- 
mined by the Land Tribunal. S. 125(2) 
contains a prohibition against a deci- 
sion of the Land Tribunal being ques- 
tioned in a Civil Court except as pro- 
vided in the Act, S. 125 (3) directs that 
the question as to the existence or 
otherwise of a tenancy should at the 
first instance be decided by the Land 
Tribunal. The above provisions clearly 
indicate that while dealing with the 
question of tenancy under the Act, the 
Land Tribunal is no longer deciding a 
jurisdictional fact but an issue which 
is exclusively within the competence of 
the Tribunal. The fact that an appeal 
lies against the decision of the Civil 
Court which has merely to accept the 
decision of the Land Tribunal on the 
question referred to it does not affect 
the exclusive jurisdiction of the Land 
Tribunal to decide the question of ten- 
ancy or reduce it to a Tribunal of 
limited jurisdiction. The result is that 
the decision of the Land Tribunal as to 
the existence of a tenancy will be res 
judicata in a subsequent civil suit or 
proceedings and will be a bar for a fur- 
ther decision on the same point by the 
Land Tribunal or a Court in a subse- 
quent suit or proceedings. If the ques- 
tion of tenancy has been decided by a 
Land Tribunal after the coming into 
force of the Land Reforms Amendment 
Act, 35 of 1969, as provided in the Act, 
there need not be a reference to the 
Land Tribunal under S. 125 (3) of the 
Act if the identical issue is raised in 
subsequent proceedings. A.S, No, 222 of 


7 


‘though the maxim is stringent that 
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1975 (1975 Ker LT (SN) 74) and S.A, 
No. 30 of 1974 (Ker) in so far as they 
contain observations contrary to the 
principles mentioned above will- stand 
overruled.” - 

9. Thus, the question whether the 
order of a competent Land Tribunal 
regarding the existence of a tenancy 
operates as res judicata or not, in my 
view, is not now open to doubt. But it 
has to be borne in mind that the Full 


Bench has not placed the orders of 
Land Tribunals above decrees of civil 
Courts or the law of res - judicata in 
relation to such orders above the bar 
contained in S. 11 C.P.C. In other 
words, if S. 11 C.P.C. has limitations 
imposed on it by general law, those 
limitations should apply to orders of 


Land Tribunals also. 


10. The principle of res judicata is 
outside the region of fraud or collusion. 
S. 44 of the Evidence Act lays down 
that when a judgment is put in evi- 
dence under S. 40, S. 41, or S. 42, of 
the Evidence Act, it is open to the 
party against whom it is offered, to 
avoid its effect on.any of the three 
grounds specified in the section without 
having it set aside, namely, (a) the in- 
competency or want of jurisdiction of 
the Court by which the decree was 
passed; (b) that it was obtained by 
fraud, and (c) that it was obtained by 
collusion. Thus, 5. 44 of the Evidence 
Act is an exception to S. 11 C.P.C. 

11. The ambit of the vice of fraud 
or collusion can best be stated with 
reference to the following extracts: 

“1, Principle. A judgment delivered 
by a Court not competent to deliver it, 
as by a Court which had no jurisdiction 
over the parties or the subject-matter 
of the suit, is a mere nullity. And 
no 
man shall be permitted to aver against 
a record, yet when fraud can be shown, 
this maxim does not apply, nor in the 
ease of collusion, when a decree is 
passed between parties who were real- 
ly not in conflict with each other, 
Faraus et jus nunguam cohabitant. 
Fraud avoids all judicial’ acts, ecclesi- 
astical or temporal. It is an extrinsic 
collateral act, which vitiates the most 
solemn proceedings of Courts of Jus- 
tice, which, upon being satisfied of such 
fraud, have a power to vacate and 
should vacate their own judgments, In 
the application of this rule, it makes 
no difference whether the judgment 
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impugned has been pronounced by an 
inferior or by the highest tribunal; but 
in all cases alike, it is competent for 
every Court, whether superior or in- 
ferior, to treat as a nullity any judg- 
ment which can be clearly shown to 
have been obtained by manifest fraud.” 
(See page 1205 of the Law of Evidence 
Woodraffe & Ameer Ali, 13th Edition, 
Volume 2). . 


“Fraud: General considerations: ‘acts 
of the highest judicial authority’, though 
‘not to be impeached from within,’ yet 
‘are impeachable from without’, for al- 
though it is not permitted to show that 
the Court was mistaken, it may be 
shown that they are misled. Fraud is 
an extrinsic collateral act, which viti- 
ates the most solemn proceedings of 
Courts of Justice. Lord Coke says, it 
avoids all judicial acts, ecclesiastical 
or temporal’. The avoidance of a judi- 
cial act on the ground of fraud or col- 
lusion is effected not only by active 
proceedings for rescission (which class 
of case does not concern the_ present 
discussion, because an action or motion 
to set aside a judicial decision obvious- 
ly presupposes that the decision is con- 
clusive until set aside), but also by 
setting up the fraud as a defence to an 
action on the decision, or as an answer 
to any case which, whether by way of 
estoppel or otherwise, depends for its 
success on the decision being treated as 
incontrovertible. In the language of 
Lord Brousham, “you may at all times 
Serr either as actor or defender, object 
to the validity” of the decision, ‘“pro- 
vided that it was pronounced through 
fraud, contrivance, or covin of any de- 
scription, or not in a real suit”, and 
such decision shall avail nothing for, 
or against the parties affected by it, to 
the prosecution of a claim or the de- 
fence of a right”, or as Lord Larcoale 
expressed jt, “if a sentence, decree or 
judgment of any court can be shown 
to have been obtained by fraud or col- 
lusion, it is not to be used in any court 
as evidence against the right of the 
party whose right he precluded by a 
sentence properly obtained.” 

x x x x x 
Fraud in relation to English judicial 
decisions other than awards: It has al- 
ways been held, in the case of all Eng- 
lish judicial decisions other than those 
of arbitral Tribunals, that, where it is 
definitely, and -with sufficient precision 
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` tially proved, that the decision. was 
obtained by fraud or collusion, a. zood 
affirmative answer is thereby .establish- 
ed to any prima facie case of estoppel 
founded on such decision: as a res fudi- 
cata, or to any action thereon, or to 
any other proceeding dependent for its 
- Success upon the decision.; being eld 
unimpeachable and conclusive, such as 
a petition in bankruptcy founded upon 
a judgment debt.” 
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and particularity, alleged, -and substan-- 


It is the settled practice of the Court - 


that the proper method of impeaching 
a completed judgment on the ground 
of fraud is-by action, in which the par- 
ticulars of the fraud must be exectly 


given, and the allegations must be 
established by strict proof”. “The 
Doctrine of Res Judicata — Spencer 


Bower & Turner — 
322-24), 


12, Thus, if a person can success- 
fully prove that an order against him 
was obtained by fraud or collusion such 
an order can ordinarily. be challenged 
in a civil court. Has this jurisdiction 
been taken away from the Civil Court 
by S. 125 (2) is the question which has 
to be decided in this case - 

13, If the principle of finality of pro~ 
ceedings is a salutary principle of juris- 
prudence, recognised and accepted _by 


2nd Edn. pages 


Courts in public’ interest, equally so is ` 


the principle that an order obtainec by 
fraud or collusion cannot be impressed 


with such finality when fraud or col- 
lusion is proved. In Beli Ram v, Mu- 
hammed Afzal (AIR 1948 PC 168), 
where it was established that the pre- 
vious suit was not brought by the 
guardian of the minors bona fide, but 
was brought about in collusion with 


the defendant and the suit is a fictiti- 
ous one, a decree obtained therein was 
held to be obtained by fraud or collu- 
sion within the meaning of S. 44 of the 


Evidence Act and it was held that it 
did not operate as res judicata. 
14. Before I consider the submis- 


sions mad2 at the bar under S. 125 (2), 
I shall refer to the following two My- 
sore cases. cited before me. In Law- 
rence Mascernhas v. Ignatius Pereira, 
((1973) 2 Mys LJ 105), the question re- 
lated to the right of a tenant who was 
evicted te re-occupy it. Ss. 26, 27 and 
28 of the Mysore Rent Control Act 
(Act 22 of 1961) are silent as to the 
form in which the tenant who is evict- 
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ed is entitled to. re-occupy the new 
building on completion. A learned Judge 
of the Mysore High ‘Court observed: 
“It is well settled that where the 
right claimed is not purely a creature 
of a statute ‘but is a common law right 
and the statute entrusting the special 
Tribunal with certain dispute relating 
to the right. does not expressly oust the 
jurisdiction of the Civil Court wholly 
and the language of the statute does 
not in unmistakable. terms make out 
that the right must only be exercised 
or enforced in a- manner provided by 
the statute, the jurisdiction of the Civil 
Court is not barred. It is also a general 
principle of law that where. there is 
right there must be remedy ‘ubi jus ubi 
remedium’, In cases where the question 
of the exclusion of the Civil Court’s 
jurisdiction is pleaded, the matter has 
to be considered in the light of the 
words used in the statutory provision . 
on which the exclusion is rested. No 
attempt can be made to abridge the 
operation of a statute limiting the Civil 
Court’s jurisdiction. Neither the provi- 
sions of S. 27 nor the provisions. of - 
S. 28 of the Act expressly oust the 
jurisdiction of the Civil Court wholly. 
Further those provisions do not in un- 
mistakable terms lay down” that the 
right must be exercised or enforced in 
any manner provided by the Act.” 


15. In Narayanappa v. Narasimhaiah 
((1974) 2 Kant LJ 380), another learn- 
ed Judge of the Karnataka High Court 
noted with approval the observations 
quoted above made in (1973) 2 Mys LJ 
105. There, the plaintiff filed a suit 
challenging the sale certificate issued 
by the Tahsildar under S. 22 of* the 
Mysore Tenancy. Act 1952, The suit was 


- resisted on the ground inter alia that 


the Civil Court had no jurisdiction to 
entertain the suit in view of the provi- 
sions contained in S, 46 of the Act. The 
scheme of the Act’ is that a person in 
whose favour the Tahsildar issues a sale 
certificate after following the prescrib- 
ed procedure, becomes the owner, of the 
land. The issuance of the certificate 
shall not be called ‚|in question in any 
civil or criminal court, In that case, the 
sale in favour of the petitioners was 
attacked on the grounds of fraud and 
collusion. It was contended’ that while 
the Tahsildar has power under S. 22 to 
grant a certificate declaring a person to 
be purchaser of the land, he has no 
power to cancel or set it aside on the 
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ground of fraud or collusion. In other 
words, the power of the Tahsildar to 
grant a certificate is absolute. The 
learned Judge held thus: 


“It is well settled that fraud vitiates 
the most solemn proceedings and statu- 
tory recognition is given to this prin- 
ciple, and where the authority function- 
ing under the Act is not expressly or 
impliedly conferred with power to deal 
with and decide the. question whether 
a sale is vitiated on account of fraud 
and collusion and it can be sét aside, 
it is the civil court that is competent 
to deal ‘with and decide that question 
as such power is undoubtedly conferred 
on it by Section 9, C.P.C. As pointed 
out by this Court in Lawrence Mascern- 
has v. Ignatious Pereira, ((1973) 2 Mys 
LJ 105), where the right claimed is not 
purely a creature of a statute but is a 
common law right and the statute en- 
trusting the Special Tribunal with cer- 
tain dispute relating to the right does 
not expressly oust the jurisdiction of 
the Civil Court wholly and the langu- 
age of the Statute does not in unmis- 
takable terms make out that the right 
must only be exercised or enforced in 
a manner: provided by the statute, the 
jurisdiction of the Civil Court is not 
barred. As mentioned earlier, the provi- 
sions of sub-sec. (2) S. 46 of the Act 


cannot be read or understood as ex- 
cluding the jurisdiction of the Civil 
Court to entertain a suit of this kind. 


In the view I take, it must be said that 
the Civil Court has jurisdiction to 
entertain the suit.” 


16. The point highlighted in the 
above two decisions, in particular the 
second one, is that when a right sought 
to be enforced is one available at com- 
mon law‘and not the creature of a sta- 
tute, such right falls within S. 9, C.P.C. 
and the Civil Courts have jurisdiction 
to entertain such suits. Since fraud and 
collusion are not matters that can be 
settled, dealt with and decided by the 
Land Tribunal, the Civil Court has 
jurisdiction to try them. It is this gene- 
ral principle which, in my view, takes 
the case on hand, out of the mischief of 
S. 125 (2). 


17. In Kumaran v. Ramachandra 
Iyer, (1969 Ker LT 822), Raman Nayar 
C. J., had occasion to consider the juris- 
diction of the Civil Court to decide 
whether a person is a tenant in lawful 
possession or a trespasser. The learned 
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Judge held that in spite of Ss. 125 and 
127 of the Land Reforms Act, Sec. 9, ` 
C.P.C. reigned supreme and the juris- 
diction of the Civil Court was not bar- 
red. From the short judgment, I shall 
read the following: 


“S. 101 (3) only makes it clear that 
the Land Tribunal is competent to de- 
cide the jurisdictional fact whether, a 
person is or is not a tenant and in no 
way seeks to affect the jurisdiction of 
the Civil Court to decide that question. 
S. 125 only precludes the order deter- 
mining the fair rent being called in, 
question in a civil Court. But that is 
not what the owners who are the plain- 
tiffs in these suits are doing. They are 
suing for possession on the strength of 
their title on the basis that the appel- 
lant is a trespasser, and, even if that 


implies that the decision’ of the Land 
Tribunal that the appellant is their 
tenant is wrong, they are not calling 


into question any order — and I might 
say that the word, ‘order’ in S. 125 
would not include a decision on the col- 
lateral jurisdictional fact —- made un- 
der the Act.” 


It is necessary to bear in mind that 
while the judgment in the above case 
was rendered, Act 35 of 1969 had not 
amended Act 1 of 1964 and the scope of 
Section 125 was much restricted. There- 
fore, the principle of that decision can- 
not prevail now. Moreover, a Land Tri- 
bunal while disposing a matter refer- 
red to it, is not deciding a jurisdictional 
fact but deciding an issue within | its 
exclusive competence. 

18. For a proper understanding 
about the question of ouster of jurisdic- 
tion of the Civil Court, it is useful to 
Act. 
S. 125 of the Act, as it originally stood, 
read as follows: : 

“No order of the Land Tribunal or 

the Land Board under this Act shall be 
called in question in any Court except 
as provided in this Act.” 
This section underwent great structural 
alterations and drastic change and the 
new section as amended by Act 35 of 
1969 reads as follows: as 

“125. Bar of jurisdiction of civil 
courts.— (1) No Civil Court shall have 
jurisdiction to settle, decide or deal 
with any question or to determine any 
matter which is by or under this Act 
required to be settled, decided or dealt 
with or to be determined by the Land 
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Tribunal or the appellate authority or 
the Land Board or the Taluk Land 
Board or the Government or an officer 
of the Government: 

Provided that nothing contained in 
this sub-section shall apply to proceed- 
ings pending in any Court at the com- 
mencement of the Kerala Land Reforms 
(Amendment) Act, 1969. 


(2) No order of the Land Tribunal or 
the Appellate Authority or the Land 
Board or the Taluk Land Board or the 
Government or an officer of the Gov- 
ernment made under this Act shall be 
questioned in any Civil Court, except 
as provided in this Act. 

(3) If in any suit or other proceeding 
any question: regarding right of a ten- 
ant or of a kudikidappukaran (including 
a question as to whether a person is a 
tenant or a  kudikidappukaran) arises, 
the Civil Court shall stay the suit or 
other proceeding and refer such ques- 
tion to the Land Tribunal having juris- 
diction over the area in which the land 
or part thereof is situate together with 
the relevant records for the decision of 
that question only. 


(4) The Land Tribunal shall decide 
the question referred to it under sub- 
sec, (3) and return the records together 
with -its decision to the Civil Court. 


(5) The Civil Court shall then pro- 
ceed to decide the suit or other pro- 
ceedings accepting the decision of the 
Land Tribunal cn the question referred 
to it. 

(6) The decision of the Land Tribunal 
on the question referred to it shall, for 


the purposes of appeal, be deemed to. 


be part of the finding of the Civil Court. 


(7) No Civil Court shall have power 
to grant injunction in any suit or other 


proceeding referred to im sub-sec. (3) 
restraining any person from entering 
into or occupying or cultivating any 


land or kudikidappu or to appoint a 
receiver for any property in respect of 
which a question referred to in that 


sub-section has arisen, till such question’ 


is decided by the Land Tribunal, and 
any such injunction granted or appoint- 
ment made before the commencement 
of the Kerala Land Reforms (Amend- 
ment) Act, 1969, or before such ques- 
tion has arisen, shall stand cancelled.” 

On a reading of S. 125 (1), it is clear 
that there is a specific ouster of juris- 
diction of a Civil Court to decide any 
` question which has to be decided by 
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the Land Tribunal or the Appellate 
Authority. Sub-sec. (2) confers finality 
to orders passed by the authorities con- 
stituted under the Act. Sub-sec. (3) pro- 
vides for reference by the Civil Court 
to the Land Tribunal having’ jurisdic- 
tion when question of tenancy is 
raised before it. Sub-secs. (4) and (5) 
are consequential procedural provisions 
enacted to effectuate the procedure pre- 
scribed by sub-sec. (3). Sub-secs. (6), 
(7) and (8) are not of much consequence 
for us. 

19. Sub-secs. (1) & (2) are the pro- 
visions which take away the jurisdiction 
of the Civil Court. The ouster of juris- 
diction is limited to matters which are 
by or under the Act required to be 
settled, decided or dealt with by the 
Land Tribunal or the Appellate Autho- 
tity. This means that a dispute which 
cannot be decided by the statutory au- 
thorities constituted by the Act can be 


decided by the Civil Court under S. 9 
of the C.P.C. 
20. It is. against this background 


that one has to consider the effect of 
the dispute raised in this case. I shall 
do so with reference to the cases cited 
at the bar. In Hatti v. Sunder Singh 
(AIR 1971 SC 2320) the Supreme Court 
was considering the bar of Civil Court’s 
jurisdiction to entertain a suit under 
S. 185 (1) of the Delhi Land ` Reforms 
Act (Act 8 of 1954) in which the rights 
were settled by the revenue authorities. 
In that case, ‘H’ was declared Bhumi- 
dar of some land belonging to the re- 
spondent ‘5’, under S. 13 of the Delhi 
Land Reforms Act. The respondent 
brought a suit in the civil court claim- 
ing three reliefs. The first relief was 


for a declaration that the declaration 
granted in favour of H was wrong, 
illegal and without jurisdiction. The 


second relief was that 'B’ was entitled 
to Bhumidar right and the third was 
for possession of the land. The trial 
Court held that the jurisdiction of the 
Civil Court was not barred, in spite of 
S. 185 of the Delhi Land Reforms Act. 
This decree was upheld by the District 
Judge and in second appeal by the High 
Court. A Letters Patent Appeal before 
the Division Bench was also dismissed. 
It was after that the matter reached 
the Supreme Court. After considering 
the scheme of ,the Act, the Supreme 
Court held as follows: 

“It is true that declarations made by 
the revenue authorities without going 
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through the judicial procedure are sub- 
ject to due adjudication of rights: but 
such adjudication must be by an appli- 
cation under item (4) of schedule 1 and 
not by approach to the Civil Court. 
The jurisdiction of the Civil Court is 
clearly barred by Section 185 of the 
Act read with the various items of the 
First Schedule mentioned above. If a 
Bhumidar seeks a declaration of his 
right, he has to approach the Revenue 
Assistant by an application under item 4, 
while, if a Gaon Sabha wants a clarifi- 
cation in respect of any person claim- 
ing to be entitled to any right in any 
land, it can institute a suit for a decla- 
ration under item- 28, and the Revenue 
Assistant can make a declaration of the 


right of such person. So far as suits 
for possession are concerned, we have 
already held earlier . that S. 84 read 


with item 19 of the First Schedule gives 
the jurisdiction to the Revenue Assist- 
ant to grant decree for possession, and 
that the suit for possession in respect 
of agricultural land, after the com- 
mencement of the Act, can only be in- 
stituted either by a Bhumidar or an 
Asami or the Gaon Sabha. There can 
be no suit by any person claiming to 
be a proprietor, because the Act does 
not envisage a Proprietor as such con- 
tinuing to have rights after the com- 
mencement of the Act. The First Sche- 
dule and S. 84 of the Act provide full 
remedy for suit for possession to per-= 
sons who can hold rights in agricultural 
land under the Act.” 


It was further observed as follows 
para 7: 


“The High Court, in this connection, 


in 


referred to S. 186 of the Act under 
which any question raised regarding 
the title of any party to the land, 


which is the subject-matter of a suit or 
proceeding under the First Schedule, 
has to be referred by the Revenue 
Court to the competent Civil Court for 
decision after framing an issue on that 
question. Inference was sought to be 
‘drawn from this provision that ques- 
tions of title could be competently agi- 
tated by a suit in the Civil Court, as 
the jurisdiction of the Civil Court was 
not barred. It appears to us that there 
is no justification for drawing such an 
inference, On the contrary, S. 186 envi- 


sages that questions of title will arise 
before the Revenue Courts in suits 
or proceedings under the First Sche- 


dule and only: if such a question arises 
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Civil or 


AIR. 


in a competent proceeding pending in 
a ‘Revenue Court, an issue will be fram- 
ed and referred to the Civil Court. 
Such a provision does not give jurisdic- 
tion to the Civil Court to entertain the 
suit itself on a question of title. The 
jurisdiction of the Civil Court is limit- 
ed to deciding the issue of title refer~ 
red to it by the Revenue Court.” 

The principle laid down by the Sup- 
reme Court in this judgment is that a 
Civil Court has no jurisdiction .to enter- 
tain the suit on a question of title 
unless it is referred to it by the Reve- 
nue Court.and unless such a question 
arises in a competent proceeding in a 
Revenue Court. Great reliance was plac- 
ed upon this judgment by. the appel- 
lants’ counsel. It is true that in all 
cases where a question of tenancy has. 
to be settled, decided or dealt with by 
the Land Tribunal, the Land Tribunal 
alone is invested with.the power to do 
so. It is not enough if a person raises 
the question, but a question must arise 
in the-proceeding. The Supreme Court 
also lays down that for a reference to 
the Civil Court, the question of title 
should arise in a proceeding before the 
Revenue Court. (In accord with this 
decision is the ratio of the Full Bench 
of this Court reported in George v. 
Vareed (1978 Ker LT 691)). But this 
authority is of no avail for our case, 
since the jurisdiction of the Civil Court 
here is invoked not on any aspect of 
the question covered by the Act but on 
grounds of fraud and collusion, 
other words, what arises in this case is 
not the existence of a tenancy but whe- 


ther the order of the Land Tribunal is 


vitiated: by fraud or collusion, 


21. After the case was posted for 
judgment another case of the Suprema 
Court appeared in the December part 
of the AIR reported in State of Rajas- 
than v. Sardar Singh (AIR 1978 SC 
1642), where the provisions of the 
Rajasthan Land Reforms and Resump-< 
tion of Jagirs Act were considered. The 
relevant section is Section 46 of the 
Act, which reads as follows: 

“46. Bar of jurisdiction. (1) 
as otherwise provided in this Act, no 
Revenue Court shall have 
jurisdiction in respect of any matter 
which is required to be settled, decided 
or dealt with by any officer or autho- 
rity under this Act. 

(2) No order made by any such offi- 
cer or authority under this Act shall 


Sava 
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be called in question in any court.” 
The Supreme Court held with reference 
to the wide phraseology used by the 
section that the jurisdiction of the Zivil 
Court is clearly ousted. The discussion 
is as follows: - 


“So where it is. shown that any ‘mat- 
ter’ which is ‘required to -be settled, de- 
cided or dealt with by any officer or 
any. authority under the Act, e.g., the 
Jagir Commissioner or the Board of 
Revenue, has’ been so settled, decided 


or dealt with, it shall not be permissible. 


for any civil or Revenue Court to settle, 
decide, or, dealt with it, except 
there is a contrary provision in that 
behalf‘in the Act itself. It is also the 
mandate of sub-sec. (2) that no’ crder 
of any such officer or authority shall be 
open to challenge in any Court.” 


It will be useful to read the following 
observation from the judgment: 

“The appellant’s learned counsel made 
a reference to several cases including 
Ullal Venkatraya Kini v, Louis Souza, 
AIR 1960 Mys 209; G. Venketachalam 
Odayar v. Ramachandra Odayar, AIR 
1961 Mad 423, Kulandaiswami Macurai 
v. Murugayya Madurar, AIR 1969 Mad 
14; Rameshwar Prasad v. Satya Narain, 
AIR 1954 All 115, Gurbasappa Maha- 
devappa v. Neelkanthappa Shiveppa 
AIR 1951 Bom 136; A. R. Sarin v. E. C. 
Patil, AIR 1951 Bom 423 and Skiva- 
shanker Prasad Shah v, Baikunth Nath 
Singh, (1969) 3 SCR 908: (AIR 1969 
SC 971), for the purpose of showing 
that every adjudication of a dispute 
cannot oust the jurisdiction of a Zivil 
Court. But they were different cases 
where the jurisdiction of “Civil Courts 
could not be said to have been ousted.” 
(Emphasis supplied). 

The above observations help the respon- 
dent in the case in the submission made 
that in spite of statutory ouster of 
jurisdiction of the Civil Court, there 
can still be matters open for the Civil 
Court to decide if it is shown that such 
jurisdiction has not been taken away. 

22. The next case that has to be 
-considered is the decision of the Sup- 
reme Court in Noor Mohd. Khar v. 
Fakirappa (AIR 1978 SC -1217). The 
main judgment was rendered by Unt- 
walia, J., for himself and Sarkaria, J. 
Kailasam J., wrote a separate judgment 
concurring with the majority judgment 
but adopted different reasons. The 

















Vellappan v. Peter Thomas (V. Khalid J.) 


where. 


-within the meaning of that Act. 
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Supreme Court was considering the 
scope of Ss.-132 and 133 of the Karna- 


taka Land Reforms Act, Act X of 1962, ` 


and the Civil Courts jurisdiction to 
decide questions covered by. these’ two 
sections, S. 132 (1) of the said Act is 
in. pari materia with S. 125 (1) of our 
Act and S. 132 (3) with S. 125 (2). The 
Supreme Court had -to consider the 
question of ouster of jurisdiction of 
Civil Courts in this case. In that case, 
the provisions of three Acts fell for 
consideration at the hands of the Sup- 
reme- Court, namely, the Bombay Act, 
the Mysore Act and the Karnataka 
Act, The facts in brief are as here- 
under: In a suit for partition and pos- 
session, a preliminary decree was pass- 
ed. In accordance with the law preva- 
lent in the State of Karnataka (then 
known as Mysore State), an execution 
case was filed by the  plaintiff-decree~ 
holders for final partition and posses- 
sion. Possession had to be given by the 


Collector. In the execution ‘case the 
first respondent before the: Supreme 
Court was impleaded as one of the 


judgment-debtors because he had been 
inducted as a lessee of a portion of the 
suit properties during the pendency of 
the suit. When actual delivery was at- 
tempted “to be taken, he resisted. He 
claimed to be a tenant. He pleaded 
that he had made an application under 
the Mysore Land Reforms Act, 1961, 
for a declaration that he was a tenant 
For 
our purpose, it is sufficient to note that 
the High Court allowed the appeals fil- 
ed by the first respondent, and held 
that he cannot be evicted and no order 
of ‘delivery of possession can be made 
against him unless the requirement of 
the Mysore Act (now the Karnataka 
Act) are complied with. 

23. Ss. 85 and 85A. of the Bombay 
Act, which originally governed the case 
(before the reorganisation of the States) 
made it obligatory on the part of a 
Civil Court to refer questions relating 
to tenancy to the competent authority. 
The present Karnataka Act contains 
similar provisions which are Ss. 132 
and 133. It-is useful to read those two 
sections: x 

“132. (1) No Civil Court shall have 
jurisdiction to settle, decide or deal 
with any question which is by or under 
this Act required to be settled, decided 
or dealt with by the Deputy Commis- 
sioner, the Assistant Commissioner, the 


Ker. 203 


` 


204 Ker. [Prs. 23-25] 


Tribunal, the Tahsildar, the Karnataka 
Revenue Appellate Tribunal or the 
State Government in exercise of their 
powers of control. (2) No order of the 
Deputy Commissioner, the Assistant 
Commissioner, the Tribunal, the Tah- 
sildar, the Karnataka Revenue Appel- 
late Tribunal or the: State Government 
made under the Act shall be question- 
ed in any civil or criminal Court.” 


S. 133. (1) If any suit instituted in 
any Civil Court involves any issues 
which are required to be settled, decid- 
ed or dealt with by any authority com- 
petent to settle, decide or deal with 
such issues under this Act (hereinafter 


referred to as the ‘competent authority’), - 


the Civil Court shall stay the suit and 
refer such issues to such competent 
authority for determination, 


(2) On receipt of such reference from 
the Civil Court the competent autho- 
rity shall deal with and decide such 
issues in accordance with the provisions 
of this Act and shall communicate its 
decision to the Civil Court and such 
Court shall thereupon dispose of the 
suit in accordance with the procedure 
applicable thereto.” 


The majority judgment in the - above 
case held that on the wording and 
phraseology of the section, the jurisdic- 
‘tion of the Civil Court was barred for 
all purposes coming within the ambit 
of Ss, 132 and 133 of the Act. In para- 
graph 8 of the judgment the learned 
Judge referred to the decision reported 
in Custodian Evacuee Property, Pun- 
jab v. Jafran Begum (AIR 1968 SC 169) 
which related to the interpretation of 
S5. 46 of the Administration of Evacuee 
Propertry Act, 1950. The Supreme 
Court had to consider the correctness 
of the decision of the High Court that 
though the question whether a person 
had or had not become an evacuee 
was determinable only by the autho- 
rities under the Act, the determination 
of a complicated question of law relat- 
ing to title to the property can be re- 
opened in the Civil Court. This view 
did not find favour with the Supreme 
Court. Their Lordships held that S. 46 
was a complete bar to the jurisdiction 
of the Civil Court to adjudicate upon 
the question whether the property in 
dispute was an evacuee property or 
not, 


24. A contention was raised . before. 


the Supreme Court ‘depending upon 


Vellappan v. Peter Thomas (V. Khalid J.) 


A.I. R. 


Razvi’s case reported in Musamia Inam 
Haidar Bax Razvi v. Rabari Govind- 
bhai (AIR 1969 SC 439) that the juris- 
diction of the Civil Court was not bar- 
red. There the question was whether 
the defendants had become statutory 
owners of the suit lands under §. 32 of 


the Bombay Act on account of their 
claim that they were tenants of the 
land on the tillers’ day, ie, on l-4- 


1957. Their Lordships distinguished that 
case dn the ground that neither’ S. 70 


‘nor S. 85, as it stood at the relevant 


time, ousted the jurisdiction of the 
Civil Court in clear terms. Therefore, 
it was held that the principle in 
Razvi’s case does not apply to the case 
on hand: The conclusion of the learned 
Judge is contained in para 16 of the 
judgment which reads: 


“In our opinion, the argument of the 
appellants is not well founded and 
must be rejected. A question arose 
during the pendency of the suit and 
the execution proceeding whether on 
the final allotment of the land to the 
appellants, respondent No. 1 had ceas- 
ed to be a tenant and had become a 
trespasser in view of S. 52 of the T. P. 
Act. The appellants may have~a good 
case on merits. But there does not seem 
to be any escape from the position that 
the adjudication of the question afore- 
said fell squarely and exclusively with- 
in the jurisdiction of the Revenue Au- 
thorities and the Civil Court had no 
jurisdiction to decide it. It was 
case where there was no dispute of 
the fact that respondent No. 1 was a 
tenant or vice versa. Nor was it a case 
where dispute had cropped up inter se 
between two persons both claiming to 
be the landlord of the land or between 
two persons both claiming to be the 
tenant of the land.~ The dispute was 
whether respondent No. 1 had become 
the tenant of the appellants or not.” 


The Supreme Court held with refer- 
ence to the various provisions contain- 
ed in the Bombay Act, Mysore Act and 
the Karnataka Act, that the jurisdic- 
tion of the Civil Court is clearly bar- 
red in deciding the question of ten- 
ancy raised in that case. 


25. I will refer to the judgment ren- 
dered by Kailasam J., only for the spe- 
cific purpose that it contains a. discus- 
sion in brief about the plea based on 
fraud or collusion. Para 25 reads as 
follows: ; 


not a - 
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“The question that arises for consi- 
deration in these appeals is- whether 
the Civil Court has jurisdiction to 
direct the Tahsildar to hand over actual 
possession of the suit lands to the ap- 
pellants. It is settled law that the ex- 
clusion of the jurisdiction of the -Civil 
Court is not to be lightly inferred. 
Such exclusion must either be expli- 
citly expressed or clearly implied. The 
law was laid down by the Privy Coun- 
cil in 67 Ind App 222: (AIR 1940 PC 
105) and has been since affirmed by 
this Court in several decisions, In 
Dhulabhai v. State of M. P., (19€8) 3 
SCR 662: (AIR 1969 SC 78), this Court 


held that exclusion of jurisdiction of 
the Civil Court is not to be readily 
inferred. This view was followed in 


the State of West Bengal v. Indian Iron 
& Steel Co, Ltd, (1971) 1 SCR 275: 
(AIR 1970 SC 1298) and affirmed in the 
Union of India v. Tara Chand Gupta 
& Brothers, (1971) 3 SCR 557: “AIR 
1971 SC 1958). The Privy Council in 
67 Ind App 222: (AIR 1940 PC 105) 
approving of the principles laid cown 
` in the well-known judgment of Willes 


J, in Wolverhampton: New Water 
Works Co. v. Hawkesford, (1859-6 CB 
(NS) 336) which was approved of in 


the House of Lords in Navelle v. Lon- 


don “Express” Newspaper (1919 AC 
368) stated the law thus: 
“Where a liability not existing at 


common law is created by a statute 
which at the same time gives a special 
and particular remedy for enforcing it 
with respect to that class it has always 
been held that the party must adopt 
the form of remedy given by the sta- 
tute.” 


In para 35 the following observation 
occurs: 
“The position, therefore, is even 


though the defendant may plead that 
he is a tenant the Court must be gatis- 
fied that an issue whether the defen- 
dant is a tenant or not arises before it 
could be referred for determination by 
the Tribunal and the question of juris- 
diction will not be decided mainly on 
the plea of the defendants.” 

In para 38 the following Observation 
is expressly useful: 

“It may be noted that this Court 
affirmed the view of the High Court 
that the lease in favour of the defen- 

dant was not vitiated by fraud thereby 
holding that the civil Court had juris- 
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` diction to decide whether a lease was 


vitiated by fraud or not. This Court 


again confirmed the view of the High 
Court that the defendant had failed to 
establish that they had become statu- 
tory owners of the land. Having found 
that the civil Courts have jurisdiction 
to decide whether the: issue is vitiated 
by fraud or not and whether the defen- 
dant had failed to establish that they 
had become statutory owners, this 
Court proceeded to consider the extent 
of the jurisdiction of the civil Court.” 
Paragraph 40 of the judgment reads: 


“The High Court ought to have also 


considered whether any restriction on 
the jurisdiction of the Civil Courts 
placed under the Act is applicable to 


the High Court also. The jurisdiction 
of the Civil Courts is not entirely bar- 
red as the Act only provides for refe- 
rence of certain issues for decision be-_ 
fore the Revenue Tribunal and after 
receipt of the finding on such issues to 
record a judgment on such finding. The 
appeal to the Civil Courts according to 
the Civil P. C. and the jurisdiction of 
the High Court in hearing appeals and 
revisions under certain circumstances 
have not been excluded.” 

The separate judgment of Kailasam J., 
lends support to the view that civil 
Courts have, notwithstanding statutory 
ouster of jurisdiction in special statutes, 
jurisdiction to decide cases based on 
fraud or collusion, 


26. The learned counsel for the ap- 
pellant, then took me through the 
scheme of Section 72 of the Kerala 
Land Reforms Act. What he attempted 
by doing so was to impress upon me 
the absolute binding nature of orders 
passed by the Land Tribunal and the 
finality of purchase certificates issued 
by it. According to him, the effect of 
Section 72 is all pervasive, and in what- 
soever manner a certificate is issued, it 
binds the property. In my view, this 
question is linked with the initial ques- 
tion whether the order of the Land 
Tribunal is vitiated by fraud or not. If 
it is, subsequent orders also get tainted 
with this vice. Section 72-F (2) and 
(3) creates all the difficulty to Courts. I 
shall read Section 72-F (1), (2) and 
(3) and Section 72-K (1) and (2). 

“72-F. Land Tribunal to issue notices 
and determine the compensation and 
purchase price. (1) As soon as may be 
after the right, title and interest of the 
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landowner and the intermediaries, if 
any, in respect of a holding or part of 
a holding have vested in the Govern- 
ment under Section 72, or, where an 
application under Section 72-B or Sec- 
tion 72-BB has been received by the 
Land Tribunal, as soon as may be after 
the receipt of such application, the Land 
Tribunal shall. publish or cause to be 
published a public notice in the pre- 
scribed form in such manner as may be 
prescribed, calling upon— 

(a) the landowner, the intermediaries, 
if any, and the cultivating tenant; 

(b) all other persons interested in 
the land, the right, title and interest in 
respect of which have vested in the 
Government, to prefer claims and ob- 
‘jections, if any, within such time as 
may be specified in the notice and to 
appear before jt on the date specified 
in the notice with all relevant records 
to prove their respective claims or in 
support of their objections. 

(2) The Land Tribunal shall also issue 
a notice individually to the landowner, 
each of the intermediaries and the cul- 
tivating tenant and also, as far as prac- 
ticable, to the other persons re- 
ferred to in clause (b) of sub-section 
(1) calling upon them to prefer claims 
and objections if any within such time 
as may be specified in the notice and 


to appear before it on the date 
specified in the notice with all 
relevant records to prove their re- 
spective claims or jin support of 
their objections. 

(3) Notwithstanding anything con- 


tained in sub-section (2), the publica- 
tion of a notice in the manner referred 
‘to in sub-section (1) shall be -deemed 
to be sufficient notice to the landowner, 
the intermediaries, if any, the cultivat- 
ing tenant and all other persons inte- 
rested in the land.” 


"72-K. Issue of certificate of purchase. 
(1) As soon as may be after the de- 
termination of the purchase price under 
Section 72-F or the passing of an order 
under sub-section (3) of Section 72-MM 
the Land Tribunal shall issue a certi- 
ficate of purchase to the -cultivating 
tenant, and thereupon the right, title, 
and interest .of the landowner and the 
intermediaries, if any, in respect of the 
holding or part thereof to which the 
certificate relates, shall vest in the cul- 
tivating tenant free from all encum- 
brances created by the landowner or 
the intermediaries, if any. 
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- and to all persons interested in 


- against a purchase certificate. 
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Explanation. For the removal of 
doubts, it is hereby declared that on 
the issue of the certificate of purchase, 
the landowner or any intermediary shalt 
have no right in the land comprised in 
the holding, and all his rights includ- 
ing rights, if any, in respect of trees 
reserved for his enjoyment shall stand 
extinguished.” a 

(2) The certificate of purchase issued 
under sub-section (1) shall be conclu- 
sive proof of the assignment to the 
tenant of the right, title and interest of 
the landowner and the intermediaries, 
if any, over the holding or portion 
thereof to which the assignment re- 
lates.” 
basis of these provisions it is 
contended” that the issuance of a pur- 
chase certificate puts an end to all fur- 


. ther controversy about the tenancy as 


it concludes the rights in favour of the 
person to whom it is granted. . 

27. I feel constrained to make the 
following observations about Section 
72-F, If Section 72-F (2) had stood. by 


‘itself without its ambit being curtailed 


by Section. 72-F (3), most of the diffi- 
culties that Courts experience in deal- 
ing with purchase certificates could 
have been avoided, It is the existence 
of Section 72-F (3) that contributes 
not only ta the confusion but for vari- 
ous kinds of unhealthy, unwholesome 
and undesirable practices. Section 72-F 
(2) makes it mandatory on the Land 
Tribunal to issue ‘notice individually 
the 
land. The effect of this has been taken 
away by Sec. 72-F (3) by the introduc- 
tion of a non obstante clause which 
provides that notwithstanding anything 
contained in Section 72-F (2), the notice 
referred to in sub-section (1) shall be 
deemed to be sufficient notice to the 
landowner ete. In fact the effect of 
Section 72-F (2) is destroyed by Section 
72-F (3). If Section 72-F (3) was pro- 
perly and happily worded, giving power 
on the Land Tribunals to resort to this 
sub-section after being satisfied that 
notice as provided under Section 72-F 
(2), in a given case, was attempted to 
be served and that service was imprac~« 
ticable, then no complaint can be mada 
That is 
not how Section 72 is used or misused. 
Land Tribunals now resort to Section 
72-F (3) remedy, throwing to the winds 
all salutary principles of procedure and 
issue purchase certificates in quick suc- 
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cession, heedless of the -consequences 
and the havoc they cause,. Cases are 
not rare when. Land Tribunals Fave 
issued purchase certificates: for the. very 
same property to two: rival ` claimants’ 
within an interval of short period. 
Therefore it is necessary to put a Rar- 
monious construction to Section 1%2-F 
(2) and (3). 

28. According to me,-it is necessary 
for Courts, with this sub-section 72-F 
(3) on the statute: Book, which cannot 
be struck down as being violative of 
matural justice, to read it down and to 
hold that it will come inte operation 
only when individual notices: contem~ 


plated in Section 72-F (2) becomes im=~ 


practicable in the manner provided 
under the general law. Otherwise, the 
wide manner -in which Section 72-F (3) 
is. worded would give room for un- 
scrupulous persons in charge of litiga- 
tions and even Tribunals invested with 
the power to decide dishonestly under 
circumstances which can better be 
imagined than stated, 


.29. I had to refer to this aspeci of 
the case. because the learned counsel 
for the appellant brought to my notice 
Section 102 of the Land, Reforms. Act. 
Section. 102, reads as follows: 


“102. Appeal to Appellate Authcrity. 
(1) The Government. -or any person 
aggrieved ‘by any order of the Land 
Tribunal under sub-section (2) of Sec- 
tion 12, sub-section (3) of Section 13-A, 
Section 22, Section 23;. sub-section (2) 
of Section 26 (where the amount of 
arrears cf rent claimed! . exceeds five 
hundred: rupees), Section 31, Section 47, 
sub-section (3) or sub-section (4) of 
Section 48, sub-section (3) of Section 
49, sub-section (6) of Section 52, Sec- 
tion 57, sub-section (5) of Section 66; 
Section 72+F, Section 73, Section 80-B, 
sub-secticn ` (4) of Section 90; Section 
106 or Section 106-A may appeal against 
such order withim such time as: may 
be prescribed to the Appellate Atho- 
rity. 

(2) The Appellate 
admit an appeal 
expiration of the 
under 
that the appellant had’ sufficient cause 
for not presenting. it within that. period. 

(3) In deciding appeals under sub- 
section (1), the appellate authority shall 
exercise alk the powers which: a Tourt 
-has and follow the same. procedure 


1 


Authority’) may 
presented after the 
period’ prescribed 
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‘sub-section (1) if it is satisfied” 
jord’s: right.. 
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which a Court follows: in deciding’ ap- 
peals against the decree of an original 
Court under the Civil P. C. 1908. 
{4) x. x. & x x x 
These are provisions under which any: 
person aggrieved has a right to file am 
appeal against any order of the Land 
Tribunal passed under various sections 
including Section. 72+F, Under Section 
102 (3), the Appellate Authority is given 
powers which: a -Court has under the 
Civil P. C. 1908 The contention put 
forward by the appellant's ‘counsel is 
that even. a person: who is not a party 
before the Land’ Tribunal has a right. 
to file an appeal and the proper remedy 
for the respondent in this case is also 
to file an appeal against the. order of 
the Land Tribunal, when he comes to 
know-of the order, with an. application 
to condone delay if the appeal is filed 
out of time. Two questions arise: One, 
whether the Appellate Authority has 
in an appeal so filed the jurisdiction to 
go into the question of fraud or col- 
Tusion, Is its jurisdiction only conter- 
minous with the ‘jurisdiction of the 
Land Tribunal. The Appellate Autho- 
rity constituted under the Act cannot 
be deerhed to have the power to decide 
cases in which the orders are attacked 
on the ground of fraud or collusion. This 
needs necessary pleading and proof. 
The Appellate Authority can only hear 
and consider the correctness of the 
order of the Land Tribunal with re- 
ference to the provisions.of the Act. It 
cannot travel beyond. The second ques- 
tion is that a party really aggrieved 
may .come to know of the passing of 
the order without notice to. him, after 
a long. delay. In such cases, his right 
of appeal is subjected to an order con- 
doning, delay by the ` appellate autho- 
rity. It cannot be said that such a per 
son has a right to appeal in such cases. 


30. An extreme case of fraud, to 
which the Land Tribunal itself. was a 
party, came up for decision in C. M. A 
No, 69% of 1976, (Ker) by Namoodiripad 
J..In that case the first defendant was 
holding- certain items of land as a lessee 
from the plaintiffs tarwad: He filed 
©. A, No, 133 of 1972 under Section 72 
of: the: Act for assignment of. the land- 
The plaintiff and other 
members of ‘the tarwad were party-re- 
spondents, ‘J’ Form. was filed before 
the Land Tribunal under Section 
72-MM. There was. anothér application 
filed by the same: person. as: ©; A 


7 


27 


Pa 
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No, 134 of 1972, in relation to the pro- 
perties not covered by O. A. No, 133 
of 1972, Both the petitions were heard 
together. An order was passed on the 
basis of the ‘J’ Form filed in 
O. A. No. 183 of 1972. What 
ultimately happened was that in the 
T Form, properties comprised in 
O. A. No. 133 of 1972 were also includ- 
ed without proper notice to the plain- 
tif. According to the plaintiff, this was 
a fraud perpetrated by the defendant to 
which the Tribunal was also a party. 
The suit from which the appeal in 
question arose was filed to set aside 
the order of the Land Tribunal as þe- 
ing vitiated by fraud. The normal con- 
tention that the civil Court has no 
jurisdiction to question the Land Tri- 
bunal’s order was raised. 


31. The learned Judge addressed 
himself to the question whether a dis- 
pute involving fraud was a matter 
which could be exclusively settled, de- 


cided or dealt with by the statutory 
authorities, to use the expression con- 
tained in Section 125 (2) of the Act. 
_ The learned Judge observed in that 


case that the appellant’s counsel was 
not in a position to place before him 
the particular provision in Act I of 1964 
which enabled the authorities constitut- 
ed under the Act to adjudicate a dis- 
pute of the nature urged before him. 
The discussion was wound up with the 
observation that “since the suit raises 
question . which cannot be adjudicated 
by the statutory authorities, the ouster 
of jurisdiction provided in sub-section 
(1) would not apply to the instant 
suit.” In the above case, the learned 
Judge considered the ouster of jurisdic- 
tion of the civil Court with reference 
to Section 125 (1) and (2) and observ- 
ed as follows: 

“It may not ‘be examined as to the 
content and scope of sub-sections (1) 
and (2) of Section 125. In one sense 

both sub-sections (1) and (2) affect the 
` jurisdiction of the civil Court to the 
extent indicated in the respective pro- 
visions, In sub-section (1) there is a 
clear ouster whereas in sub-section (2) 
the ouster is, which I may choose to 
designate as (implied). Sub-section (1) 
is made as a negative provision there- 
by indicating its mandatory nature, but 
despite that from the wording of the 
- provision it could be seen that the ous- 
ter of jurisdiction is limited to only 
“any matter which is by or under the 
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Act required to. be settled, decided or 
dealt with or to be determined by the 
Land Tribunal or the Appellate Autho- 
rity or the Land Board or the Taluk 
Land Board or the Government or an 
officer of the Government.” Consequent- 
ly, if a dispute is one which cannot be 
decided by the concerned statutory 
authorities, the ouster of jurisdiction 
contemplated in sub-section (1) cannot 
apply, and the civil Court undcubtedly 
has the jurisdiction to decide the mat- 
ter in view of Section 9 of the Civil 
P. CY v 

Regarding the alternative remedy avail- 
able to an aggrieved party which was 
canvassed in that case before the learn~ 
ed Judge, with reference to Sections 102, 
125 (7) and 72 (MM) (7) the learned 
Judge observed as follows: 


“The Act contains provisions con- 
stituting the Appellate Authority and 
also granting the aggrieved party a 
right of revision to the High Court by 
virtue of Sections 102 and 103 of the 
Act. According to the appellant the 
order of the Tribunal could have been 
challenged under sub-section (7) of 
Section 72 (MM) or by way of an ap- 
peal to the appellate authority under 
Section 102-of the Act. If either of 
these remedies is available to the plain- 
tiff, then certainly the appellant’s argu- 


ment may merit better consideration, 
Section 72 (MM) provides for the as- 
Signment of landlord’s right to the 


tenant by mutual agreement. The sub- 
section confers a sort of right of re- 
view to the Tribunal. But according to 
that provision the only ground on which 
the Tribunal can set aside its prior 
order is the absence of notice to the 
aggrieved party. Again, the application 
had to be made within 90 days of the 
date of the order, though in this suit 
the plaintiff has got a case that he 
was not served with notice, his main 
grievance is that consequential order 
which the Tribunal passed was fraudu- 
lent and hence invalid, Fraud is not 
a ground for exercising the powers 
conferred by sub-section (7). It can- 
not, therefore, be said that the plain- 
tiff had an adequate remedy under. 
sub-section (7) of Section 72 (MM).” 

With great respect, I am in ccmplete 
agreement with the principle enunciat- 
ed above. 


32. Now to wind up my discussion, 
the conclusion that I arrive at is that 


jurisdiction of civil 
in Section 125 (1) 












erala Land Reforms Act cannot be 
deemed to lay down any such wide 
jurisdiction on the Land Tribunals, If 
the contention of the appellant’s paa 
ave 


upholding tenancy even vitiated by 
fraud and collusion and orders by which 
purchase certificates’ are issued, be it 
in the most unwholesome manner, are 
leven above Article 141 of the Constitu- 
tion of India, My considered opinion is 
that Section 44 of the Evidence Act 
contains in-built safeguards to salvage 
orders obtained by fraud and collusion. 
According to me, the validity of 
the order in O. A. No. 140 of 1978 can 
be questioned on the ground of col- 
lusion. The Appellate Judge was right 
in directing. the trial Court to re-hear 
the matter. 

In the result, I dismiss this C.M. A. 
but in the circumstances of the case, 
I direct the parties to bear their costs. 
Order accordingly. 
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Antony D’Cruz and others, Appellants 
v. B., Ramadas and others, Respondents. 


Mise. First Appeal No. 150 of 1978, 
D/- 21-2-1979. 

(A) Arbitration Act (1940), S. 20 — 
Construction contract with Government 
— Arbitration clause — Government 
withholding part payment of bill on 
ground of non-payment of wages to wor- 
kers by contractor — Deductions being 
under an obligation imposed by statute 
i.e. S. 21 of Contract Labour (Regulation 
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1979 Kerala/l4 XI G—20 





Antony D’Cruz v. B, Ramadas. (Poti J.) 


“Pr. 1] Ker. 205 


& Abolition) Act, cannot be subject- 
matter of arbitration. (Contract Labour 
(Regulation & Abolition) Act (1970), Sec- 
tion 21). (Paras 4, 5) 
- (B) Arbitration Act (1940), S. 206 — 
Construction contract between Govern- 
ment and contractor — Application to 
refer dispute — No dispute as to amount 
payable — Real dispute regarding with- 
holding unpaid wages of contract labour 
— Labourers impleaded: as parties be- 
sides Govt. — Dispute as to withholding 
of wages cannot be subject-matter of 
arbitration as workmen were not parties 
to arbitration agreement, (Para 6) 


P. Gopalakrishnan Nair, for Appel- 


ants; Govt. Pleader, for Respondents. 


SUBRAMANIAN POTI, J.: — The 
first respondent in this appeal is a Gov- 
ernment contractor, He had entered into 
a contract with the Union of India for 
carrying out certain works relating to the 
construction of an operational wall at 
Civil Aerodrome, Trivandrum. The ap- 
pellants are said to represent the work- 
men employed by the first respondent in 
connection with the work carried out by 
him pursuant to the agreement entered 
into with the second respondent. The 
first respondent moved O. S. (Arbira- 
tion) No. 187 of 1977 before the Sub- 
Court, Trivandrum ’' seeking that the 
Union of India be called upon to fife the 
agreement entered into by him with the 
second respondent in Court and refer the 
dispute mentioned in the Original Suit 
to arbitration of the named arbitrator 
contemplated in the agreement or an 
arbitrator appointed by the Court, The 
complaint in the suit was that the defen- 
dant, the Union of India had arbitrarily, 
unilaterally and without any justification 
recovered a sum of Rs. 19,191 on 24-8- 
1977 from the bill amount payable to the 
plaintiff on account of wages payable to 
the labourers engaged by the plaintiff. 
It was contended that he had never de- 
faulted payment of wages to the. 
labourers engaged by him for the work, 
and therefore he disputed the claim of 
the defendant to recover such amount. 
Jt was this that was to be referred ic 
arbitration. The defendant appeared and 
filed the agreement entered into be- 
tween the parties which incidentally 
contained all annexures relevant there- 
to. It appears that the Court was moved 
for impleading the appellants here as 
additional defendants by an application 
I. A. No. 6634 of 1977 and by an order 
dated 20-9-1977 they were impleaded as 
additional defendants: 2 and 3, There- 
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after, by a very. short order, the. Court 
below referred the matter to the Gov- 
ernment. Arbitrator, Trivandrum: It is 
that (order) which is challenged in this 
appeal by the appellants who are the ‘ad- 
ditional defendants 2 and 3. ; 


-2. Before we refer to. the objection 
raised to the order of the: Court below, 
it may be necessary to state:::a matter 
brought to our notice by parties at the 
hearing. Central Public. Works Depart- 
ment Contractors’ Labour Regulations 
govern the parties to the. agreement and 


it is incorporated as part of _the agree- 


ment between the parties. Clause (12) 
thereof authorises the Labour Welfare 
Officer or eny other person authorised by 
the Central Government on their behalf 
to make enquiries ‘with a view to ascer- 
taining and enforcing due and proper 
observance of the fair wage clauses and 
_ the provisions of the Central Public 
Works Department Contractors ` Labour. 
Regulations. Such officer is “to investi- 
gate into any complaint regarding the 
default made by the contractor or sub- 
contractor in regard to such provision. 
Clause (13) thereof obliges the Labour 
Officer or other . person authorised to. 
submit a report of. result of his investi- 
-gation or enquiry.to the Executive Engi- 
neer concerned indicating the extent, if 
any, to which the default has been com- 
mitted with a note that. necessary 
deductions from the contractor’s bill be 
made and the wages and other dues be 
paid to the labourers concerned. In case 
an appeal is made by the contractor 
under cl. (14) the actual payment to 
labourers will be made by the Executive 
Engineer after the Regional Labour 
Commissioner has given. his decision on 
such appeal, It is provided in cl. (14) 
that any person aggrieved by the deci- 
sion and recommendations of the Labour 
Welfare Officer or. other person so au- 
thorised may appeal against such deci- 
sion to the Regional Labour Commis- 
sioner concerned within 30 days from 
the date of decision, forwarding simulta- 
neously a copy of his appeal to the Exe- 
cutive Engineer concerned but subject to 
such appeal, the decision of the officer 
shall be final and binding upon the con- 
tractor. It is agreed that in the case of 
the first respondent there was a claim 
made by: the appellants for payment of 
wages and the Labour Welfare Officer had 
adjudicated on that claim. Of course, the 
first respondent has a case that that ad- 
judication is not valid and proper and 
that is said to have been challenged in-an 
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appeal. There is some dispute as to whe~~ 
ther there is such an appeal filed or not.. 
Anyhow we are not concerned with that 
question here.. We are only referring to 
this to indicate that the -recovery from 
the bill of the sum of Rs. 19,191 appears 
to be pursuant to the adjudication by the 
Labour Welfare Officer and not conse- 
quent upon any. dispute which arose 


‘under, the contract between the plaintiff 


and first defendant. It is withheld only 
because of the order of the Labour Wel- 
fare Officer. 


3. Clause (25) of the Conditions of 
Contract -between respondents 1 and 2 
provides, among other things, that ex- 
cept where otherwise provided in the 
contract all questions and disputes relat- 
ing to the meaning of the specifications, 
designs, drawings, and instructions here- 
inbefore mentioned and as to the quality 
of workmanship or. materials used on 
the work or as to any other question, 
claim, right, matter or thing. whatsoever, 
in any way arising out of or relating to 
the contract, designs, drawings, specifica- 
tions, estimates, instructions, orders or 
these conditions or otherwise concerning 
the works, or the execution or failure to 


` execute the same whether arising during 


the progress of the. work or after the. 
completion or abandonment thereof shall 
be referred. to the sole arbitration of the 
person appointed by the Chief Engineer, 
Central Public Works Department, in 
charge of the work at the time of dis- 
pute or if there be no Chief Engineer, 


‘the administrative head of the said Cen- 


tral Public Works Department. at the 
time of such appointment, The Arbitra- 
tion suit at the instance of the first res- 
pondent is evidently invoking cl. (25) of 
the Conditions of the Contract. With- 
out examining whether the above said 
clause would enable such arbitration ta 
be made and further, whether in view of 
the impleading of additional defendants 
2 and 3, such reference to arbitratioa 
would be possible, the Court below has 
passed the order for reference and that 
is the objection raised by the appelants 
in this appeal. 


4, We find that the reference by the 
Court below was not well advised. It had 
not bestowed its mind to the question 
whether in the circumstances there could 
be any reference under the Arbitration 
Act. There. are two questions which had 
necessarily to be noticed when deciding 
to refer the matter. Whether the dispute 
is one which falls within cl, (25) of the 
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Conditions of Contract is - the. first of 
these questions. Whether there should be 
a reference at all in an arbitration suit 
in which strangers have been impleaded 
as parties is an equally important ques- 
tion. ` 
'. §& Clause (25) of the. agreement refers 
to the nature of disputes that could be 
made the subject of arbitration and ac- 
cording .to, counsel Shri Venkatakrishnan, 
appearing for. the Union of India, this is 
not one of the matters which falls with- 
in cl. (25). In fact cl. (25) concerns dis- 
putes arising between the parties and 
according to counsel there is no dispute 
as to any amount payable under the 
, terms of the contract by second respon- 
dent to the first respondent. The dispute 
is really between the first  responcent 
and the appellants here and that is not 
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make payment of wages in full or the 
unpaid balance due, as the case may be, 
to the contract labour employed by the 
contractor. If therefore recovery is statu- 
torily permitted under sub-s. (4) of S. 21 
it is a matter which is ‘otherwise pro- 
vided’ for and since there is particular 
provision in cl. (13) of the Regulations 
referring to this, it is otherwise provid- 
ed for in the contract. ‘Such a matter is 
excluded from the purview of cl. (25) of 
the agreement in the opening part of the 
clause itself. In this view we need not go 
further into the question whether even 
otherwise it will fall in cl. (25). In with- 
holding the amount what the first respon- 
dent has done is an action similar to one 
where a debtor withholds payments to 
his creditor on account of & notice to a 
garnishee from Court. If he. admits. that 


a dispute in which the second respondent “he is willing to pay and withholding is 


is interested. Withholding: of amount was 
only because of the obligation to dc so 
by reason of the adjudication in accord- 
ance with cl. (13) of the Regulations al- 
ready adverted to. Further, referenc2 is 
made to Contract Labour (Regulacion 
and Abolition) Act, 1970. Section 21 of 
the Act reads thus: 

“21. Responsibility for 
wages: a ae ; 

1. A contractor shall be responsible 
for payment of wages to each worker 
employed by him as contract labour and 
such wages shall be paid before the ex- 
piry of such period as may be prescribed. 

2. Every principal employer, shall 
nominate a representative duly authoris- 
ed by him to be present at the time of 
disbursement of wages by the contractor 
and it shall be the duty of such represen- 
tative to certify the amounts paid as 
wages in such manner as may be ~ pre- 
scribed. 

3. It shall be the duty. of the contrac- 
tor to ensure the disbursement of wages 
in the presence of the authorised repre- 
sentative of the principal’ employer. 

4. In case the contractor fails to make 
payment of wages within the prescribed 
period or makes short payment, then the 
principal employer shall be liable to 
make payment of wages in full or the 
unpaid balance due, as the case may be, 
to the contract labour employed by the 
contractor and recover the amount so 
paid from the contractor either by decuc- 
tion from any amount payable to the 
contractor under any contract or as..a 
debt payable .by the contractor.” 
Sub-section (4) of S.. 21 recognises the 
obligation of the principal employer to 


“payment of 


only because of garnishee - proceedings, 
the withholding is under an obligation 
imposed by a statute. and that cannot be 
a subject of arbitration. In these circum- 
stances cl. (25) would not apply in this 
case, 


6. Even otherwise, for a more funda- 
mental. reason the Court should have 
been .alerted to the fact that no arbitra- 
tion would be possible. «It goes without 
saying that arbitration depends . for its 
authority and validity on consent of par- 
ties and there cannot be compulsory 
arbitration. Arbitration only works out 
an earlier- agreement of parties that they 
would rather resort to an adjudication by 
a process different from that of.an adju- 
dication in Civil Court. That would not 
be possible in a case where the parties 
had not agreed to submit to arbitration. 
Additional defendants 2 and 3 are not 
parties to any arbitration agreement and 
what is sought to be done now is to have 
an arbitration with them on patty array 
so as to arrive at an arbitration award 
binding on them. In other words they 
have been subjected. to compulsory arbi- 
tration unknown to the rule of arbitra- 
tion and foreign to -the very concept of 
arbitration. When once appellants who 
are strangers to the arbitration agree- 
ment were impleaded in the suit as addi- 
tional defendants the Court was not well 
advised to refer the matter for arbitra- 
tion, Z 


saying that therefore 
there is no justification to refer the- 
matter to arbitration. The order is 
vacated and the arbitration Original. Suit 


Tt goes without 
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is dismissed, The appeal is allowed as 
above, with costs, : i 
Appeal allowed, 
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P. K. Thresia and others, Petitioners v. 
The Government of the State of Kerala 
and another, Respondents, 


C. R. P. Nos. 3348 and 3349 of 1978, 
D/- 1-2-1979. 


(A) Arbitration Act (1940), S. 41 (b), 
Sch. H, Item 4 — Arbitration proceeding 
— Interim injunction — Grant of — 
Competency of Civil Court. 

. In view of S. -41 (b) and Item 4 in the 
Second Schedule, Civil Court is compe- 
tent to grant interim injunctions even 
when no proceedings are pending in 
Court provided arbitration has commenc- 
ed and arbitration proceedings are pend- 
ing before the arbitrator. AIR 1978 Ker 
228, Rel. on: AIR 1955 Pat 277, Disting. 

` (Para 5) 

(B) Arbitration Act (1940), S. 41 (b), 
Sch. II, Item 4 — Powers of Civil Court 
— Arbitration proceeding — Commis- 
sioner appointed to take measurement of 
work done — Competency of Civil Court 
-tò examine him — Interim injunction — 
Propriety. (Civil P. C. (1908), O. 26, 
R. 10 (2)). l 


When proceedings are before the arbi- 
trator, the Court’s function is only to aid 
the arbitration proceedings by making 
such orders under S. 41 (b), read with 
the matters set out in the Second Sche- 
dule, for the purpose of, and in relation 
to, proceedings before the arbitrator, 
which if made by the arbitrator would 
have no legal efficacy nor legal sanction. 
Thus where a contractor was . dissatisfied 
with the report of the Commissioner who 
was appointed to ascertain the quantum 
of work by taking measurements of the 
work done, he could not invoke the pro- 
visions of O. 26, R. 10 (2), C. P. C. for 
asking the Court to examine the. Com- 
missioner and for seeking injunction for 
restraining the Government from pro- 
ceeding with the work. It was for the 
arbitrator to evaluate the Commissioner’s 
report and to determine the quantum of 
work, and the Court could not be in- 
directly asked to determine the quantum 


of work done. (Para 11) 
Cases Referred; Chronological Paras 
ILR (1978) 2 Ker 392: AIR 1978 Ker 

223 $ - ` 5 
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P, K, Thresia v. Staté (Vadakkel J.J 


| AER, 
AIR 1968 J & K 86 410 
AIR 1955 Pat 277 — l 4 

M. A. George and K. L. Varghese, for 


Petitioners; Govt, Pleader, for Respon- 
dents. i 


ORDER: — Varoo was a Government 
Contractor, He died on 13-5-1977 before 
completion of a work he had undertaken 
to execute. The Ist respondent-State en- 
trusted the execution of the balance work 
to one Joseph. Varoo’s widow and child- 
ren, the revision petitioners, then filed 
a suit under S, 20 of the Arbitration 
Act, 1940, (for brevity, the Act). -The 
lower Court allowing the suit has made 
an order of reference to the appointed 
arbitrator — the Chief Engineer (Arbi- 


tration) — as per its decision dated 
28-10-1978. The points referred are:— 


“(1) Whether the plaintiffs are enti- 
tled to an amount of Rs. 1,25,000.00 or 
any other amount by way of final bill 
payment due for works done by late Sri 
A. I. Varoo under Agreement No, 3/SEMI/ 
1975-76 dated 27-10-1975. 


(2) Whether the plaintiffs are entitled 

to extra payment for additional lead for 
the conveyance of earth done by late 
Sri. A. I. Varoo involving a distance of 
about 8 KM as against 3 KM specified in 
the agreement and if so what is the 
amount payable by the defendants to the 
plaintiffs. , 
- (3) whether the plaintiffs are entitled 
to refund of. the Security Deposit and 
retention amounts pertaining to contract 
Agreement No. 3/SEMI/1975-76 dated 
27th Oct. 1975 lying to the credit of late 
Sri. A. L Varoo with the defendants. 

(4) Whether the plaintiffs are entitled 
to a. declaration that the balance works 
under contract No. 3/SEMI/1975-76 dated 
27-10-1975 if any, got executed or to be 
got executed by the defendants, the same 
shall not be at the risk and cost of the 
estate of late Sri. A. I. Varoo or his legal 
heirs or successors. 

(5) Interest pendente lite, 

(6) Costs. 

(7) What are the reliefs to be granted 
against the above issues in favour of the 
plaintiffs.” ; 

2. As per order on I. A. -467 of 1978 
the lower Court had restrained the res- 
pondents (the 2nd respondent is the con- 
cerned Superintending . Engineer) from 
altering, modifying, destroying or in any 
way changing the work already carried 
out by Varoo till ‘proper measurements’ 
thereof are taken. On 28-10-1978 the 
lower Court dismissed this application 
on thé gröund that the suit has been dis- 


aaen 


a 


„are appealable. 


posed of, In C. R. P. No. 3348 of 1978 
directed against this order of dismissal 


of I. A. 467 of 1978 it is contended that 


the lower Court should have continued 
the injunction granted and that the lower 
Court has, notwithstanding the disposal 


- of the suit under S. 20 of the Act, power 


to grant interim injunction. The learned 
counsel for the revision-petitioners rely 
on S. 41 (b) of the Act and Item 4 ir: the 
Second Schedule to the Act, 

3. During the pendency -of the suit, 
at the instance of the revision petitioners, 


‘a commission was issued to take the 


measurements of the work done by 
Varoo. He submitted a report. Dissatis~ 
fied with it the revision petitioners by 
TA. 1092 
commissioner, a retired engineer, sum- 
moned and examined in court. The 
lower court dismissed this application by 
order dated 17-10-1978 which is tnder 
challenge in C. R. P. 3349 of 1978. 

4, The learned Government Pleader 
raised a preliminary objection to the 
maintainability of C. R. P. 3348 of 1978 
on the ground that the order dismissing 
an application for temporary injunction 
is an order appealable under O. ZLI 
R. 1 (r) of the Civil P. C. 1908. Section 41 
of the Act, by cl. (a) thereof makes the 
provisions of the Code applicable to all 
proceedings before Court, and to all ap- 
peals, under the Act, but subject te the 
provisions of the Act and the Rules there- 
under. The provisions in the Code con- 
ferring right of appeal have to be read 
subject to Section 39 of the Act; this 
means that only such orders passed 
under the Act'as are mentioned therein 
See Gopal v. Sundari 
(AIR 1955 Pat’ 277 (280)).- Therefore, 
Section 104 (1) (i) of the Code read with 
O. XLIII R. 1 (r) therein does not govern 


-7 an order passed on an application fer in- 


terim injunction filed under Section 41 
of the Act, be it under cl. (a) or cl. (b) 
thereof. There is no merit in the preli- 
minary objection. 


5. In view of Section 41 (b) of the 
Act, and item 4 in the Second Schedule, 
he court is competent to grant incerim 
injunctions even when no proceedings 
are pending in court provided arbitration 
has commenced and arbitration prozeed- 
ings are pending before the arbitzator. 
In Baby Paul v. Hindustan Paper Cor- 
poration Ltd. (ILR (1978) 2 Ker 382), I 
examined the question whether the court 
has power to grant interim injurction 
anticipating a reference and before arbi- 
tration commences, and answered it im the 


P. K. Thresia v. Stete.(Vadakkel. J.) 


‘second schedule thereto only after the 


of 1978 sought to have the . 


-{Prs, 2-7] Ker. 213 


negative by holding that the. court ca 
exercise its powers under Section 41 (b) 
of the Act read with items 1 to 4 in the 






arbitration commences,: Arbitration kas 
commenced in this case: since the lower 
court has made an order of reference 
under Section 20 (4) of the Act. The 
court can, while making an order of re- 
ference to the arbitrator, in exercise of 


schedule thereto, 
tion for the purpose of and in ~relation 
to arbitration proceedings, and this it 
appears to me, can be done by passing 
necessary orders on an application al- 
ready filed under cl, (a) of Section 41 of 
the Act. i 


6. Though the court is competent to 
grant interim injunction, as aforesaid, it 
is to be remembered that granting of in- 
junctions is an equitable relief depen- 
dent upon the judicious exercise of dis- 
cretion on the part of the court after tak- 
ing into account all the facts and cir- 
cumstances of the case, This is parti- 
cularly so, so far as preventive injunc- 
tions are concerned, -for preventive injuc- 
tion is a relief granted beforehand to 
prevent or restrain some threatened act 
being done, which, if done, would cause 
the applicant substantial damage and 
for which money would be no adequate 
or sufficient remedy. Therefore, it is 
necessary to consider whether this is a 
fit case to grant interim injunction sought 
for. 


7. In the case on hand what is sought 
to be prevented is the completion of an 
irrigation work, the Lift Irrigation 
Scheme, Kalloor — which, as per the 
agreement executed by Varoo on 27-10- 
1975 was to be completed a couple of 
years ago, by 25-11-1976.. According to 
the petitioners the work continued there- 
after till 8-5-1977 by mutual agreement. 
After Varoo’s death on 13-5-1977, it ap- 
pears that some correspondence ensued 
to ascertain the willingness of the 3rd 
petitioner to take up the remaining work 
and complete it. He seems to have de- 
clined.: From the order under revision 


‘in C. R. P. 3349 of 1978 it is seen that 


according to the respondents measure- 
ments were taken on 5-9-1977 and 7-9- 
1977 in the presence of the 3rd peti- 
tioner. Fresh tenders returnable by 25-1- 
1978 were invited. Tender submitted by 
Joseph was accepted thereafter. The re- 
vision petitioners then filed the suit on 
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. 21-4-1978 before the Vacation Bench of 
this Court: and by interim injunction . 
issued ‘by this Court on that day and ‘ex- 
tended thereafter, the respondents were 
prevented from handing-over the site to 
Joseph for four weeks.from then. There- 
after the lower court granted interim 
injunction on the lines mentioned earlier 
in, this judgment, and this was in force 
till 28-10-1978.- Later, this court by 
order dated 27-11-1978 granted interim 
injunction on the same lines, and this is 
still in force. The result is that.the fr- 
. rigation Scheme, intended for -the bene- 
fit of the general public and which was 
to be completed two years back, is still 
not finished. i 


8. According to the petitioner ‘proper 
measurements’ have not been recorded, 


and they fear that if the work is com-- 


pleted without taking measurements it 
will not be possible to ascerain the quan- 
tum of work done by Varoo. Therefore, 
they sought to have the measurements 
taken by a commissioner deputed by the 
lower court. A commission was issued, 
and the commissioner has submitted his - 
report, but not to the satisfaction of the 
revision petitioners. They therefore 
want to examine the commissioner to 
substantiate their contention that- the 
commissioner has not properly discharg- 
ed his. duties. By examining the com- 
missioner they hope to have the report 


`. get aside and a fresh commission sent 


out, or at least to have the report remit- 
ted to the commissioner: for supplemental 
report. This means that the petitioners 
are indirectly requesting the court to 
determine the quantum of work executed 
by Varoo, and to bring all work to a 
standstill till such determination. Now, 
that an arbitrator. has entered ` upon the 
reference, i is about to do so, is it 
necessary to have the aid of the court 
for determining the quantum of work 
carried out by Varoo, and would it -þe 
proper for the court to decide that mat~. 
ter which really is the function of the 
arbitrator, fall for consideration. 


§. At this stage, if would be per- 
tinent to consider the question, whether 
the petitioners are entitled to have 
the commissioner summoned ard ex- 
amined as sought for by I. A. 1092 of 1978 
from which C. R.P. 3349 of 1978 arises, 
Section 41 (b) of the Act read with item 
3 in the second schedule thereto confers 
power on the court to authorise any 
person to make a local inspection of the 
work-site and to make any observatioris 
which may be necessary “or - expedient 


P. K. Thresia v, State (Vadakkel- J.) 


A.L R: 


ior the purpose of obtaining full infor- 
mation or evidence for the purpose of 
and: in’ relation ‘to, arbitration proceed- 
ings pending before the arbitrator. ` 


“As with other forms of discovery, 
recourse may be had, in the event of 
refusal to comply with the arbitrator’s 
order, to the court’s powers. These are 
to make orders in respect of the inspec- 
tion of any property or thing which is 
the subject of the reference (or as to 
which any question may arise there): 
and to make ‘orders authorising any 
person to enter for any of these pur- 
poses upon or into any land or building in 
the possession of any party to the re- 
ference, ard to make orders authorising 
“any samples to be taken or any obser- 
vation to be made or ‘experiment to be 
tried which may be necessary or ex- 
pedient for the purpose of obtaining full 
information or evidence”. - 

(Russell on Arbitration 18th Edn. P. 111) 
The tearned author, for this relies on 
Section 12 (6) (g) of the English Statute, 
Arbitration Act, 1950, corresponding to 
item 3 in the Second Sch. to the Act 
read with Section 41. (b) thereof. How- 
ever, I do not think that the provisions 
of O. XXVI of the Code would be at- 
tracted in that event and this is so, be- 
cause the provisions of the Code have“ 
been made applicable only to proceedings 
before court (Section 41 ‘(a)) so that, so 
far as proceedings before the arbitrator 
are concerned, the court’s power is only 
fo confer authority on any person to- 
perform one or the other of the things 


mentioned in item 3. This is, as it ought 


to be, for it is the arbitrator who ‘has 


to adjudicate upon the evidence furnish- 


ed by a person authorised by the court 
in terms of item 3, and its correctness, 
veracity and probative value. Note that 
Section 43 of the Act empowers the court 
to issue processes to parties and wit- 
nesses whom the arbitrator desires to 
examine directing-them to appear before 
the arbitrator, and therefore the person 
authorised as aforesaid can be compelled 
to give evidence before the arbitrator 
with reference to the results of his ob- 
servations or of. other things done by 
him, ‘and that under. Section 18 (1) of 
the Act, the arbitrator can administer 
cath to winesses, wherefore the com- 
missioner- can be compelled to give | such 
evidence under oath. 


10. Relying on the observations. in 


Jammu Forest Co. v. State (AIR- 1963 
J & K 86) that proceedings before the 
_arbitrator pursuant to an‘ order of- re- 


i878 = 


ference made under Section 20. of the 
Act will be deemed to be proceedings 
before court, it is contended on behalf 
of the revision petitioners, that all the 
provisions of the Code would be attract- 
ed to matters mentioned in the second 
schedule even while proceedings are 
pending before the arbitrator, and court 
can exercise any of its powers vested in 
it under the Code in relation to such 
matters, With respect, the construction 
placed on Section 41 (b) as aforesaid in 
Jammu Forest Co. v. State (AIR 1968 J 
& K 86), it appears to me, would make 
el. (b) of Section 41 inapplicable to arbi- 
trations without the intervention of the 
court, and J do not think that in this, 
respect there is any distinction between 
the three classes of arbitrations dealt 
with in the Act. It is. my view that 
while arbitration is pending before the 
“arbitrator, the court’s powers are only 
such as are conferred on it by Section 41 
(b) of the Act read with the matters set 
out in the Second Sch. and nohing more 
and nothing less, This is clear from the 
proviso to that clause whereunder the 
eonferment of powers on the court shall 
not be taken to prejudice any power, 
the arbitrator has with respect to such 
matters. While all proceedings in court 
under the Act including proceedings 
under cl. (b) of Section 41 and those 
after the filing of the award in court 
would be governed by the provisions of 
the Code, and while after filing of the 
award in court, it may under Section 18 
(1) pass such interim orders as it deems 
necessary, when proceedings are before 
the arbitrator, the court’s function is 
only to aid the arbitration proceedings 
by making such orders under Section 41 
(b), read with the matters set out in the 
Second Schedule, for the purpose of, 
. and in relation’ to, proceedings before 
‘the arbitrator, which if made by the 
arbitrator would ‘have no legal efficacy 
nor legal sanction. 


11, In the light of the above dis- 
cussion it has to be said that O. XXVI 
R. 10 (2) of the Code which enables a 
party to a suit to examine the commis- 
sioner personally in open court touch- 
ing any of the matters referred to him 
or mentioned in his report or as to his 
report or as to the manner in which he 
has made the investigation, is not avail- 
lable to examine a ‘person authorised 
under Section 41 (b) of the Act read 
(with items 3 in the Second Sch. for the 
purpose of and in relation to proceeed- 
lings before the arbitrator. No doubt the 
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order under revision in CRP 3349 of 
1978 was passed a few'days earlier, on 
17-10-1978, wherefore, it could, perhaps, 
be said that the provisions of O. XXVI 
could be ‘invoked then, but still, in so 
far as the Commissioner was sought to 
be examined with the object of inviting! 
the court to determine finally the quan- 
tum’ of work executed by Varoo up to 
8-5-1977, and since that is one of the 
matters that requires to be determined 
by the arbitrator, and the suit itself has 
been disposed of shortly thereafter by ` 
making an order of reference, I do not 
think that any interference is called 
for with the order under revision in 
CRP 3349 of 1978. i 


12. Reverting to the question of in- 
terim injunction as prayed for in CRP 
3348 of 1978, it is necessary to notice 
that there is no motion before the court 
to authorise any person to make a local 
inspection of the work-site. The effect 
of the interim injunction as asked for 
would be to hold up the completion of 
the work till ‘proper measurements’ are 
taken, or in other words, till. such time 


‘as the arbitrator, on the basis of infor- 


mation and evidence furnished by some- 
one who may hereafter be authorised by 
court to make a local inspection and 
take measurements, determines the 
quantum of work done by Varoo up to 
8-5-1977, and, perhaps, if either of the 
parties. is dissatisfied with such determi- 
nation, till the court and the appellate 
court, finally pronounces thereon. In 
this connection it is necessary to point 
out that the arbitrator kimself can, in 
his discretion, inspect the site and view 
the premises, and either of the parties 
can be ordered to show him the same. 
(See Russell on Arbitration, 18th Edi- 
tion, Page 190 and implied condition 
No. 6 in the Ist Sch. to the Act.) No 
doubt as stated by the learned author :—~ 


“A view or inspection does not do away 
with the necessity for evidence, except 
in cases where it is clear from the terms 
of the submission that the arbitrator 
was appointed on account of his skill and 
knowledge of the subject, and that it 
was intended that he should decide with- 
out receiving evidence”. (Ibid) 

Here the parties have agreed upon the 
Chief Engineer (Arbitraticn) as the arbi- 
trator, and it cannot be disputed that he 
was appointed on account of his = skull, 
and because he may decide the dispute 
on the basis of his local inspection alone 
without any other evidence, Besides —~ 


216 Ker, 


“It seems that an arbitrator may dt- 


legate to another the performance of acts 
of.a ministerial character only, e.g., the 
measurement of the: number of acres in 
a field or the surface of a lake’ are acts 
of such a-character. It is not always 
easy to ascertain what acts are included 
under the head of ministerial acts”. 
rey on Arbitration — ‘18th Edn. 


192.) 
ta the light of the above discussion, I am 
not prepared to say that the lower court 
went wrong in vacating the interim in- 
junction when it disposed of the suit, 
though the reason stated therefor cannot 
be sustained. 

13. The learned counsel on both sides 
have filed a joint memo dated 30-1-1979 
stating that they agree that Sri. K. A. 
Jossie, Executive Engineer, Minor Irriga- 
tion Division, Public Works Department, 
Ernakulam may be appointed as the 
Engineer-Commissioner to measure and 
ascertain the quantum of work done 
by Varoo.. The learned Government 
Pleader said that the Government would 
make available his services for that, and 
that he is willing to do the work of 
measuring and ascertaining the quantum 
of work done by Varoo. Treating this 
request as one to confer authority on 
Sri. K. A. Jossie to makea local inspec- 
tion and ascertain the quantum of work, 
I authorise him to do so. In order to 


facilitate the taking of measurements and. 


ascertaining the quantum of work done by 
Varoo, I restrain the respondents from 
altering, modifying, tampering with ‘or 
in any way changing with the work done 
by late Sri. Varoo, under Agreement 
No. 3/SEMI/1975-76 for a priod of two 
months from today. 


__14. In the result CRP 3348 of 1978 is 
disposed of as indicated above in the pre- 
ceding para. I dismiss CRP 3349 of 1978. 
The parties shall suffer their costs in 
both the Civil Revision Petitions. 


15. A copy of para 13 shall be com- 
municated to Sri. K. A. Jossie mentioned 
therein forthwith under seal of this 
Court and signed by Deputy- Registrar, ` 


16. The learned counsel appearing for 
the revision petitioners and the learned 
Government Pleader- submit that they 
are agreed that the remuneration of Sri. 
K. A. Jossie - can initially be fixed at 
Rs. 1,000/- and the revision petitioners 
will for the time being pay the same to 
him. It is also submitted that the revi- 
sion petitioners will meet initially the 
expenses. that may be necessary for 
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taking the measurements and ascertain- 
ing the quantum of work. The learned 
counsel on both sides are further agreed 
that the remuneration of Sri. K. V. Jossie 
may finally be fixed by the arbitrátor 
and that the arbitrator may decide up- 
on as to who shall be liable for the same 
as also as to who shall be liable for the 
expenses incurred in connection with 
taking measurements and ascertaining 
the quantum of work. 

Issue carbon copy .of this order to the 
learned Government Pleader free of cost 
and to the learned counsel appearing for 


the revision petitioners on receipt of re- _ 


quisite charges. : 
Order accordingly, 
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Vayyerintekath Avirammentevide 
Mammen and another, Appellants v, 


' Panikkarekath Mariyamma and others, 


Respondents. 


Second Appeal . No. 
D/- 17-1-1979. 


Kerala Mapilla Marumakkathayam Act 


(Cochin 33 of 1113), S. 10 — Suit by. 


member of tarwad against Karnavan for 
arrears of maintenance — Personal: decree 
should be passed against Karnavan, AIR 
1923 Mad 280, Dissented. 


No doubt a declaratory decree for 
maintenance in favour of a member of 
tarwad can be made against the Karna- 


van only in his ‘capacity as Karnavan - 


and the maintenance should come out of 
the tarwad income. But in case of de- 
fault by Karnavan in payment of main- 
tenance in spite of his receipt of whole 
tarwad income it would only be proper 
to saddle the Karnavan with personal 
liability for arrears of maintenance. -He 
will have to disgorge himself of the per- 
sonal benefit he may have made by non- 
payment of maintenance. The tarwad 
properties can be proceeded against only 
after exhausting the remedies against 
the Karnavan personally. 1957 Ker LJ 


' 1059, Rel. on.; AIR 1923 Mad 280, Dis- 


sented. 
Cases Referred: 
1957 Ker LJ 1059 10 
(1923) ILR 46 Mad 567: AIR 1923 Mad 
280 6, 10 
A. Achuthan Nambiyar, T. P. K. Nam- 
biyar and P. G. Rajagopalan, for Appel- 
lants; T. M. Krishnan Nambiyar and T. ve 
Ramakrishnan, for , Respondents, . 
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(Paras 8, 11) 
Chronological Paras 





621 of 1974, 


at 


1979 | 


JUDGMENT: — The plaintiffs have 
come up in appeal here. The suit was 
one for arrears of maintenance from 
1141 to 1144. The short facts of the case 
are as followss 


2. The first plaintiff married the se- 
cond plaintiff on 29th March 1948. At 
that time, one Ponmankai Ahammad, 
husband of the first defendant and father 
of defendants 2 to 9 and the 
then Karnavan of the second plain- 
tiffs tavazhi tarwad had agreed 
fo pay 400 seers of paddy per 
year by way of maintenance to the 
plaintiffs, Though it was so declared by 
the said Ahammad at the time of the 
marriage and the same was recorded in 
the registers maintained by the mosque, 
as per this promise maintenance was 
being paid up to 1134 only and there- 
after there was default of payment. 
Therefore the plaintiffs filed O: S. 556 
of 1965 for realisation of the arrears of 
maintenance from 1135 to 1140 against 
Ahammad, The suit was decreed. Though 
Ahammad went in appeal, the appeal 
was dismissed, Pending the appeal 
Ahammad died and his legal represen- 
tatives, defendants 1 to 9 were impleaded 
in that appeal, But as pointed out ear- 
lier the appeal was dismissed confirming 
the judgment and decree of the trial 
Court, That. amount has not yet been 
realised and the subsequent arrears of 
maintenance from 1141 onwards were 
again defaulted, This led to the present 
suit, The plaint proceeds on the basis 
that Ahammad is personally liable for 
the amount of maintenance but as he is 
dead his assets are sought to be made 
liable for the said amount, Defendants 
fl to 9 would be liable to the extent 
that they are in possession and enjoy- 
ment of the assets of Ahammad. Defen- 
dants 10 and 11 are the present Karna- 
vans in the tarwad and tavazhi and 
they are sought to be made personally 
liable for the arrears accrued due after 
the death of Ahammad. , 


3. In the suit the present Karnavans 
of the tarwad and tavazhi remained ex 
parte. Defendants 1 and 7 and 2 to 6 filed 
separate written statements whereby 
they contended: that the suit was not 
maintainable and the plaintiffs were not 
entitled to any relief. They denied even 
the allegation regarding the agreement 
to pay the maintenance to the plaintiffs 
stated in the plaint. In any view, accord- 
ing to them, the assets of deceased 
Ahammad would not be liable for the 
maintenance and defendants 10 and 11 
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who are the present Karnavans of the 
tarwad and tavazhi alone would be 
liable for the maintenance due to the 
plaintiffs. It had been alleged in the 
written statement that Ahammad was 
not taking the income from the tavazhi 
properties during the period for which 
this suit was filed, It was also contended 
that a portion of the plaint claim was 
barred by limitation. The plaintiffs would 
be entitled to get only the arrears that 
have accrued due for the past three 
years immediately preceding the date of 
suit, 


4. The trial Court held that the claim 
from 1141 is barred by limitation and 
gave a decree for the amount due up to 
Ahammad’s death from defendants 1 to 9 


out of the assets of the deceased 
Ahammad in their hands and for the 
balance against defendants 10 and 11. 


The tavazhi tarwad properties were 
decreed to- be proceeded against only 
after exhausting the remedies against the 
defendants and against the assets of the 
deceased Ahammad, 


5. In appeal filed by defendants 1 to 9 
the lower appellate Court had allowed 
the appeal to the extent that defendants 
1 to 9 are held not liable to pay out of 
the assets of the deceased Ahammad, It 


_is in these circumstances that the plain- 


tiffs have approached this Court in the 
second appeal. 


6. In Kottal Kunhalikutti Haji v. 
Malikkaravida Kottal Kunhmayan (1923) 
TLR 46 Mad 567 Chief Justice Schwabe 
speaking for the Division Bench of the 
Madras High Court consisting of him- 
self and Justice Wallace after pointing 
out that the decree was passed by the 
lower Court for arrears of maintenance 
personally against the Karnavan in the 
following terms “that the first defendant 
personally and as Karnavan of his tar- 
wad do pay” said that this form of decree 
may not be right. The Chief Justice said 
that he saw no reason for a personal 
decree against the Karnavan which 
would involve the right of the junior 
members of the tarwad to arrest 
him if he did not pay forthwith, 
although it may be he may have 
none of the property in his hands 
available for immediate payment. 
The Chief Justice also pointed out that 
several decrees which had come before 
that Court he had looked up and he had 
found none in which that farm of decree 
had been used. According to the learned 
Judge, how this decree was to be met, 
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> how the maintenance. of .these junior 
members. for the future was to be paid 
was a matter for the Karnavan to decide 
and he could, if he thinks it right, look 
into the position of every member of the 
tarwad and he would be perfectly justi- 
fied in saying that one member was get- 

_ ting too-much and another member. was 
getting too little and he could alter and 
readjust the incidence of the burden of 

„the expenditure of this tarwad, 


7. It would appear from thé judgmént 
of Schwabe, C. J. that the brother 


Judge,- Justice Wallace pointed out ‘to, 


him ‘that it might be too general a state- 
ment to say that a personal decree 
against a Karnavan could never be given, 


The Chief Justice also. stated. that he. 


could conceive of cases where it would 
‘ be right that there should be a personal 
decrée against the Karnavan. All he 
-meant to convey was that ordinarily the 
decree in the first instance in the absence 
of special circumstances should be a 
decree in the form suggested by him, . 


 & I find it difficult to agres 
with the reasoning of the learned Judge 
as such because as it was- argued in that 
case by counsel for the plaintiffs a per- 
' , sonal decree might be proper especially 
when the Karnavan. had not. -only not 
paid maintenance but must be supposed 
to have collected and retained. their in- 
come, No doubt in passing a declaratory 
decree for maintenance such declaration 
could be made only making the Karna- 
van liable only in his capacity as Karna- 
van and the maintenance should come 
out of the tarwad income, But where 
‘there. is a default on the part. of the 
‘Karnavan in the matter of payment of 
maintenance, in spite of his. receipt of the 
whole tarwad income I think it would 
only be proper to saddle the Karnavan 
with personal liability for the mainten- 
ance, .He will have to disgorge himself 
of the personal. benefit he may have 
made by non-payment of maintenance to 
members of the tarwad, f p 


9. I may in this connection refer to 
‘the following observations of late Sri 
Sundra Aiyar in his.well-known Treatise 
on Malabar & Aliyasanthana Law, 


“Maintenance is primarily a charge on 
the family income’ and the Karnavan 

- would not in the absence of special cir- 
cumstances- be entitled to encumber or 
alienate family property for the purpose 
of paying the. maintenance, The onus 
must lie heavily on the alienee to prove 
that he satisfied himself by proper en- 
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quiries that the Karnavan ` could 'not © 


meet the charge out of the current in- 
come, A. junior: member: that has~- a 
decree has the power to proceed against 
the family property. at least in the ` last 
resort or otherwise it would be in the 
power of the Karnavan to render the 
decree wholly nugatory. The Court should 
however in fairness to the family pro- 
ceed against the family property only in 
the last resort after exhausting all the 
remedies ‘against the person of the Kar- 
navan or the income of the family.” 

10. It might be noted that the deci- 
sion of the Madras High Court referred 
to above had come up for consideration 
before a learned: Judge of this Court in 
Assankutty v. Abdulla 1957 Ker LJ 1059 
where Justice Varadaraja Iyengar before 
whom the case had come up referred to. 
.S. 10 of the Mapilla Marumakkathayam 
Act which runs as follows: nn 

“No immovable property of the tarwad 
shall be liable to. attachment or sale in 
execution of any decree obtained by an 
Anandravan for maintenance, until after 
the decree-holder has exhausted his 
remedies, if any, against the personal 
property of the Karnavan or the income 
of the tarwad property.” i 
The learned Judge statesi ` 


“Now the object of S. 10 is-clearly to 
avoid all process against the ‘corpus of 
the immovable properties as far as possi- 
ble, in execution of a maintenance decree 
in favour of a junior member of the tar- 
wad, The direction is ‘accordingly given 
to proceed against the income and also 
the personal property of Karnavan in 
the first, instance, Only on failure to rea- 
lise the whole or part of the decree 
amount should execution be sought 
against immovable ` properties. Process ~ 
against the Karnavan’s ' personal pro- 
perty is indicated in recognition it would 
appear, of the personal liability of the - 
Karnavan notwithstanding Kunhali Kutty 
v. Kunhu Maryam, (1923) ILR 46 Mad 
567. So far as the arrears are concern- 
ed, in any event, the Karnavan can be 
made personally liable as he has receiv- 
ed and appropriated the income of the 
tarwad properties as Karnavan without 
discharging one of his. important duties 
as such. The provision is. thus designed . 
for a certain purpose-and must according- 
ly bé held to be mandatory in character, 
any breach of which will make illegal 
the attachment or sale in execution.” 

“J have no ‘hesitation in expressing my 
complete agreement with these obser- . 
vations, a -ai y 
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11. Mr. Ramakrishna, the learned 
counsel for the respondents invited my. 
attention to the allegations made by <he 


defendants in the written statement that 


Ahammad was not taking the incame 
from the tavazhi properties during the 
period for which this suit was filed. But 
absolutely no evidence. on this aspect has 
been brought-to the notice of the Court. 
The defendants had not adduced oral or 
documentary evidence to prove that 
Ahammad was not in receipt of such in- 
come, It. is also contended by the learn- 
ed counsel for the respondents that 
Ahammad as such cannot be made lizble 
in respect of the maintenance . for the 
year 1141. The trial Court itself had 
exonerated his assets from such liability. 
The respondents could have -no griev- 
ance in the matter. because the trial 
Court had specifically stated that 
Ahammad’s assets will be liable for 
Rs. 603.29 and proportionate costs and 
interest of 6% per annum on the princi- 
pal amount Rs. 531.05 from date of suit 
till realisation. Maintenance for the year 
1141 had not been charged on Ahammad’s 


. assets. Defendants 1 to 9 are personally 


made liable for the said amount to the 


extent they are in possession and en:oy- 


ment of the assets of Ahammad. De“en- 
dants 10 and 11 are personally liable for 
Rs. 292.72, with proportionate costs and 


‘interest at 6% per annum on the princi- 


pal amount Rs, 281.25 from date of suit 


‘till realisation. The Court had also said 
|that the tavazhi or tarwad properties be 


proceeded against only after exhausting 
the remedies against.the defendants and 
against the assets of deceased Ahamraad. 
This is perfectly correct. i 


12. In this view I set aside the judg- 
ment and decree of the lower appellate 
Court and restore that of the Muns.fi’s. 
The appellants will be entitled to the 
costs in this Court, | 

Appeal allowed. 
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to sue for. injunction restraining her from 
committing waste such as cutting valu- 
able trees on the estate. © 
.The nature of. the widow’s estate under 
the Travancore Christian Successiori Act 
is entirely different from a widow’s 
‘estate under the Hindu Law. Under the 
Hindu Law a reversioner cannot be said 
to have a vested interest in the property 
during. the lifetime oe the widow. : 
(Para 3) 
The right of reversioner in respect of 
the property to which-the widow is enti- 
.tled under life-estate is already a vested 
right and his right to see that the pro- 
perty is preserved would be stronger 
than the case of the reversioner to a 
widow’s estate under ‘the Hindu Law. 
Where a Hindu widow or other limited 
heir in possession of property inherited 
by her commits waste or does any act 
which is injurious to the reversioner, the 
next reversioner may institute a suit for - 
an injunction restraining her from 
doing so. But the Court will not grant 
_ an injunction and will not take the 
management of the property out of her 
hands, unless the act complained of 
constitutes “danger to the property. ” Tf 
‘that be the right of ‘a reversioner in 
respect of the estate in the hands of a 
Hindu widow, a reversioner’s: right under 
the Travancore Christian Succession Act 
as regards the estate under that Act can- 
not in any view be a-lesser one as such 
reversioner unlike in the former case has 
-got a vested right. .. (Para,4) 


In this view, it cannot be held that the . 
widow is the absolute owner of the pro- 
perties and she can deal with it as she 
pleases, (Para 5) 


It is true that the Christian widow is 
the absolute owner of her share and of 
“the income accruing from her share 
during her lifetime and till her. re-mar- 
riage and she can deal with it as she 
pleases till any of those contingencies 
happens. But that does not mean that 
she can endanger the. estate by commit- 
ting waste or such other actions. In a 
-case where her limited estate is planted 
with valuable trees including rubber 
trees, her rights cannot entitle her to cut 
down the trees and remove those trees 
which are yielding. Therefore, the rever- 
sioner-in such a case will certainly be 
entitled to get an injunction to restrain 
the widow from committing any waste in 
the properties, 1960 Ker LT 463, Explain- 
ed. (Para 5) 
(B) T, P. Act (1882), S. 3 — Immov- 
able property — Standing timber. ° 
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Before a-:tree can be regarded as 
“standing timber” it must be in such a 
State that, if cut, it could- be -used as 
timber; and when in that state it mus? 
be cut reasonably early. AIR 1958 SC 
532, Foll; (1875) 1 CPD 35, Rel. on. : 


. (Para 6f 
Cases Referred: Chronological Paras 
1960 Ker LT 463 ' 25 


AIR 1958 SC 532 © 6 
1956 Ker LT 177: AIR 1956 Trav-Co. 
: 107 f 3 
(1875) 1 CPD 35: 33 LT 404, Marshall 
V. Green . 6 


T. S. Venkiteswara Iyer and P. K, 
Balasubramaniyan, for Appellant; C. K, 
Sivasankara Panicker, P. G. P. Panicker 
and D. N. Poti, for Respondent, 


JUDGMENT: — The plaintif is the 
appellant. in the Second Appeal. He had 
filed the suit for an injunction to restrain 
the defendant-respondent herein from 
committing waste in the suit properties 
by cutting and removing valuable trees 
including yielding rubber trees and/or 
carry on slaughter tapping and for other 
appropriate reliefs, The plaintiff is the 
son of the defendant and one Joseph, The 
. defendant, the widow of Joseph has only 
a life interest in the suit properties, her 
rights being governed by S. 24 of the 
Travancore Christian Succession Act, 
The plaintiff being the only son of 
Joseph is entitled to the properties as his 
heir after the death of the defendant, 
The defendant is not entitled to commit 
waste in the property or cut and remove 
the rubber trees which. are yielding. The 
allegation is that the defendant is reck- 
lessly cutting and removing yielding 
rubber trees and other. valuable trees 
and slaughter tapping rubber trees and 
that she, according to. the plaintiff, is, 
liable to be restrained from doing so, 


2. The suit was resisted by the defen- 
dant contending inter alia that though she 
has only a ‘Jeevanamsa Avakasam’ she 
has the right to carry on slaughter tap- 
‘ping and replant the property. She con- 
tended that she has neither. committed 
any waste nor has any intention to com- 
mit waste. In the ` circumstances, 
the plaintiff is not entitled to res- 
train her from enjoying the - pro- 
perty as she likes. Both the 
Courts below have held against the 
plaintiff on the basis of the decision in 
1960 Ker LT 463. The Courts below took 
the view that a Christian widow is the 
‘absolute owner of her share of the pro- 
` perty till her death or re-marriage. -As 
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the defendant is a Christian widow, who 
has got the property concerned as per 
the decree for partition of her husband’s 
estate in O. S, No. 196 of 1956, she is 
absolutely entitled to her share as such 
and she can enjoy the property in any 
manner she: likes and nobody would be 
competent to impose any restriction on 
sher. Her rights would only be terminat- 
ed by her death or re-marriage. On this 
basis, the plaintiff was denied the relief 
sought for. I have no hesitation in hold- 
ing that both the Courts below have 
thoroughly misunderstood the law on the 
matter. 


3. A Christian Widow’s right to the 
immovable properties of her husband's 
estate is governed by S. 24 of the Tra- 
vancore Christian Succession Act.  Sec- 
tion 24 of the Act reads :— 


“Over any immovable property to 
which a widow or mother becomes en- 
titled to under Ss. 16, 17, 21 and 22 she 
will ‘have only a life-interest terminable 
at death or re-marriage. 

On the determination of the limited 
estate of the widow or the mother, the 
property over which she had such limit- 
ed interest shall be distributed among 
the heirs of the original intestate, as if 
the holder of the life-estate had not sur- 
vived the intestate.” 


The nature of - the widow’s -estate 
under the Travancore Christian Succes- 
sion Act is entirely different from a 
widow’s estate. under the Hindu Law. 
The nature of widow’s estate has come 
up for consideration in some cases. In 
Nicholas Decosta v. Sivasubramonia 
Nadar (1956 Ker LT 177) Justice Vitha- 
yathil has pointed out that S. 24 pro- 
vides that over any immovable property 
to which a widow becomes entitled, she 
will have only a life-interest terminable 
at death or re-marriage, and that on the 
determination of the limited interest of 
the widow, the property over which she 
had such limited interest shall be distri- 
buted among the heirs of the original 
intestate as if the holder of the life 
estate had not survived the intestate. 
But then the position of a person who 
under the said Act succeeds to an estate 
in respect of which a life-interest is 
created in favour of the widow of -the 
intestate is entirely different from that 
of a reversioner under the Hindu Law in 
respect of a property subject to widow’s 
estate, that under the Christian Succes- 
sion Act the heir of the original. owner 
gets a vested interest in the property on 
the death -of the owner subject ‚to the 
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life-interest of the widow which is term- 
inable on death or re-marriage, that, the 
right of a person who -succeeds ` to an 
estate subject to a life-interest created in 
favour of another is not a mere 3pes 
successionis and that it is a vested in- 
terest which is transferable property. 
Under the Hindu Law a reversionary 
heir cannot be said to have a vested right 


_ in the property taken by the widow of 


the last owner though he succeeds to 
the estate on the death of the widow. 
But it is the person who will be the heir 
of the last awner at the time of the 
death of the widow that succeeds to the 
estate. He need not necessarily be the 
person who was the heir of the last 
owner at the time of his death. For this 
reason, under the. Hindu Law a person 
who is the heir of the last owner at the 


time of his death cannot be said to have. 


a vested interest in the property during 
the lifetime of the widow. It has been 
held in various cases that the right of a 
reversionary heir expectant on the death 
of a Hindu widow is a spes successionis 
and is not a transferable property, 


4. The right cf a reversioner like the 
appellant plaintiff in respect of the pro- 
erty to which the defendant is now 
entitled under life-estate is already a 
ested right and his right to see that the 
property is preserved would be stronger 
than the case af the ‘reversioner io a 
widow’s estate under the Hindu Law. 
Even in the case of a reversionary neir, 
succeeding to a widow’s estate under the 
Hindu Law, ‘it has.been recognised by 
Courts of law that he has got a-rigkt to 
demand that the estate be kept free from 
danger during its enjoyment by the 
widow or other limited heir. He has got 
the right to sue to restrain a widow or 
other limited heir from committing 
waste or injuring the property. The 
reason why such a suit by a reversionary 
heir is allowed is that the suit is by him 
in a representative character and on be- 
half of all the reversioners, so that the 
corpus of the estate may pass unimpaired 
to those entitled to the reversion. Where 
a Hindu widow or other limited heir in 
possession of property inherited by her 
commits waste or does any act which is 
injurious to the reversioner, the next re- 
versioner may institute a suit for ar in- 
junction restraining her from coing 
so. But the court will,not grant ar. in- 
junction and will not take the marage- 
ment of the property out of her hands, 
unless the act complained of consti-utes 
“danger -to the property”, IZ that be the 


hs 
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right-of a reversioner in respect of the 
estate in the hands of a Hindu widow, a 
reversioner’s right under the Travancore 
Christian Succession Act as regards the 
estate under that Act cannot in any 
view be a lesser one as such reversioner 
unlike in the former case has got a vest- 
ed right, The principles governing. issue 
of injunction in respect of limited 
estates are clearly indicated by Kerr in 
his well known treatise on Injunction, 
6th Edn. Page 49, It is pointed out that 
a tenant for life or years, or other owner 
of a limited estate planted with timber 
trees, has at common law only a right 
to their shade and fruit during the con- 
tinuance of his estate. It is waste if he 
cuts them down or does any act to impair 
their value or cause their decay, 


5. If this is the law, then the courts 
below have grievously erred in holding 
that the defendant is the absolute owner 
of the properties and she can deal with 
it as she pleases, In coming to this con- 
clusion, both the courts below have real- 
ly misunderstood the scope and ambit 
of the decision in George v. Narayana 
Pillai (1960 Ker LT 463) to which deci- 
sion they have referred. The facts of 
that case are as follows:— ` 


The suit properties belonged to the 
husband of the first defendant in that 
case and father of defendants 2 to 5. 
After the death of the Ist defendant’s 
husband, the first defendant executed a 
promissory note in favour of one Eliswa 
and the latter endorsed the promissory 
note in favour of the plaintiff. The 
plaintiff then instituted O. S. No. 245 of 
1114 against the first defendant and her 
children for recovery of the amounts due 
under the promissory note executed by 
the first defendant. The plaintiff obtain- 
ed a decree only as against the first de- 
fendant in that suit. The plaintiff then 
appeared -to have obtained an attach- 
ment before judgment of the properties 
and proceeded to execute his decree in 
O. S. 245 of 1114 and sold in court auc- 
tion the 1/5 share of the first defendant 
in the suit properties on 28-1-1124 and 
he became the purchaser of that share. 
Attempts were made to have the sale set 
aside but without any success. The plain- 
tiff obtained delivery of the properties 
also. The plaintiff then filed the suit 
for partition of the 1/5 share belonging 
to the first. defendant in the suit proper- 
ties. . That suit was contested by the de- 
fendants, one of the main. contentions 


being. the widow had no attachable. or 


- minable at death or re-marriage’, 


pa 
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saleable intérest in the suit , properties 
‘and'as such the plaintiff could -not be 
considered in law to have purchased 
‘anything in execution of his decree in 
O. S. 245/1114. In considering this ques- 
tion, Justice Vaidialingam, who disposed 
of; the appeal in the High Court observ- 
ed after referring. to the various provi- 
sions of the, Christian Suorein Act. as 
follows :— 


“No doubt Section 24 states that in 
respect of the share allotted to the 


widow, she will have only a life interest’ 


terminable at death or remarriage. The 
fact that it is called a ‘life interest. ter- 
does 
not in any way- curtail the rights al- 
ready given to her-namely of claiming 
her share and having a separate allot- 
ment of the properties and enjoying 
‘them. No doubt, her rights in the pro- 


perty will terminate at her death or 


remarriage. There is no provision in the 
Act, which in. any way, puts a restric- 
tion upon the manner of her enjoyment 
or dealing with the property allotted -to 
her share, till her lifetime or re-marri- 
age, In the absence of any such restric- 
tion, the only logical conclusion is. that 
the Christian widow is the _ absolute 
owner 
accruing from her share, during her life- 
time and. till re-marriage and she can 
deal with it as she pleases till any of 
those contingencies happens. It is open 
to -her to make transfers, assignments or 
alienations, but all the rights in the 
alienee or transferee, based on those as- 
signments made by the Christian widow 
-will come to an end with her death or 
remarriage. A transferee or a purchaser, 
who buys property from a Christian 
widow, must be considered to be aware 
of the rights conferred upon such per- 
sons under the Act. I do, not think that 
. the fact. that the widow’s right is said to 
be a life-interest terminable at death or 
_ re-marriage, the Act does not contem- 
plate her full ownership in her share till 
either of those contingencies -arise.” ` 


The observation quoted above to the 
effect that the Christian widow is the 
absolute owner of her share and of the 


income accruing from her share during’ 


her lifetime and till her re-marriage 
and she can deal with it as she pleases 
till any of those contingencies happens, 
does not mean that she. can endanger 
the estate by. committing waste or such 
other actions.’ Her rights cannot entitle 
her to cut down the trees and remove 
those trées which are yielding. There- 
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fore, the plaintiff in this case will cer- 
tainly be entitled” to get an injunction 
to restrain the responderit-widow ~ from 
committing any waste in the properties.. 
Now with regard to the question of cut- 
ting down the rubber trees, anjili trees, 
jack trees, coconut- palms ete. and- sell 
the timber, it is contended, that such 
cutting will cause loss and injury to the 
plaintiff. But, however, what is’ con- . 
tended by the defendant is that she is 
only slaughter tapping the rubber trees 
for the purpose of re-plantation. No 
doubt;. for the good of the estate, slaugh- 
ter tapping could be done: It is stated 
that she has not cut down any tree 
standing on the plaint schedule proper- 
ties. She would -like to plant vacant | 
spaces in the plaint _ schedule properties 
with rubber. 


6... Learned counsel for the defendant 
— Shri Parameswara Panicker contend- 
ed that the rubber trees will come with- 
in the definition of the term 'standing 
timber. He would further contend that 
immovable property does not include 
standing timber under the Transfer of 
Property: Act. -A Christian ` widow 
would be: entitled to appropriate for 
herself the.:value‘of such trees sold by 
her.. What is standing timber has come 
up for consideration in many cases, 
They are ‘trees fit for use for building or 
repairing houses. No doubt, in some de- 
cisions it has been: held: that if trees ara 
of the. categories: like babul trees or 
neem trees or teak trees; they are stand- 
ing timber, regardless.of when they ara 
intended ‘to be cut. : But as pointed out 
by Mulla in .his treatise on the T. P, 
Act, Sixth Edn. page 19 those decisions 
ignore the meaning underlying the ex- 
pression standing .timber. The learned 
author points out: that had it been the in- 
tention of the legislature to exclude from 
the definition of immovable property all 
timber trees, it would: have been easy to 
say so. ‘Jf a tree is a growing tree, draw- 
ing sustenance from the soil, it is im- 
movable property, where however it is 
to be cut soon,-the amount of sustenance 
it. will draw from the soil is negligible 
and is to be disregarded. The matter 
has been put in the. proper perspective 
in-the decision of Justice Bose in Shanta- 
bai v. State ai (AIR 1958 SC 
532) : f 

(29) Now, what is the difference be- 
tween standing timber and a tree? It is ` 
clear that there “must be a distinction 
because the T. `P. Act. draws one in the 
definitions: of “Immovable propérty” and 
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“attached to the earth”; and. it seems to 
me that the distinction must lie in the 
difference between a tree. and timber. It 
is to be noted that the exclusion is enly 
of “standing cl and not of “tircber 
trees”. 

(30) Timber is - well: enough known 
to be “wood suitable for building -novses, 
bridges, ships, etc., whether on the -ree 
or cut and seasoned, 7 (Webster's Cclle= 
giate Dictionary)... 


Therefore, “standing timber” must be a 
tree that is in a state fit. for these pur- 
poses and, further a tree that is meant 
to be converted into timber so` shortly 
that it can already ‘be looked upon as 
timber for all practical purposes even 
though it is still standing. If not, # is 
still a tree because, unlike timber, it 
will continue to draw sustenance from 
the soil. 


(31) Now, of course, a tree will con- 
tinue to draw sustenance from. the soil 
so long as it continues to stand and 
live; and that physical fact of life ean- 
not be altered by giving it another name 
and ‘calling it “standing timber”. But 
the amount of nourishment it takes, if 
it is felled at a reasonably early Cate, 


, is so negligible that it can be ignored 


for all practical purposes and ' tho: agh, 
theoretically, there is no distinction 
between one -class of trees and another, 


if the drawing of nourishment from the . 


soil is the basis of the rule, as I hold 


„it to be, the law is grounded, noi so 


much on logical abstractions as on scund 
and practical. commonsense, It grew 
empirically from instance to instance 
and decision to decision until a recognis- 
able and workable pattern emerged; and 
here, this is the shape it has taken. 

(32) The distinction, set out above, 
has been made in a series of Indian cases 
that are collected in Mulla’s Transfer of 
Property Act, 4th Edn. at pages 16 and 
21. At page 16, the learned author 
says— 

“Standing timker are trees fit for use 
for building or repairing houses. This is 
an exception to the general rule that 
growing trees are immovable property.” 
At page 21 he says— 


“Trees and shrubs may be sold apart 
from the land, to be cut and removed 
as wood, and in that case they are mov- 
able property. But if the transfer in- 
cludes the right to fell the trees fer a 
term of years, so that the transferee de- 
rives a benefit from further growth, the 
transfer is treated as one of smmowee 
property.” 


Joseph ‘v. Joseph Annemma (T. C. Menon J.) 
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The learned author. also refers to the 
English law and says at page 21— `~ 


“In English law an unconditional sale 
of growing trees to be cut by’ the pur- 
chaser, has been held to be a sale of an 
interest in land; but not so if it is stipu- 
lated that: they are to be removed as 
soon ‘as possible”, i 

(33) In my opinion, the distinction is 
sound, Before a tree can be regarded 
as “standing timber” it must be in such 
a state that, if cut, it could be used as 
timber; and when in that state it must 
be cut reasonably early, . The rule is 
probably grounded on generations of ex- 
perience ‘in forestry and commerce and 
this part of the law may have grown out 
of that, It is easy to see that the tree 
might otherwise deteriorate and that its 
continuance in a forest after it has pas- 
sed its prime, might hamper the growth 
of younger wood and spoil the forest . 
and eventually the timber market. But 
however that may be, the legal basis 
for the rule is that trees that are not cut 
continue to draw nourishment from the 
soil and that the benefit of this goes to 
the grantee,” 


This distinction pointed out by Justice 
Bose is well brought out by Sir Edward 
Vaughan Williams in a passage cited by 
Lord Coleridge Œ. J. in Marshall Va 
Green (1875) 1 CPD 35 at p. 39: 


“The principle of these decisions ap- 
pears to be this, that wherever at the 
time of the contract it is contemplated 
that the purchaser should derive a bene- 
fit from the further growth of the thing 
sold from further vegetation .and from 
the nutriment to be afforded by. the land, 
the contract is. to be considered as for 
an interest in land; but where the pro- 
cess of vegetation is over, or the parties 
agree that the thing sold shall be im- 
mediately withdrawn from the land, the 
land is to be considered as a mere ware- 
house of the thing sold, and the con- 
tract is for goods”. 


` Ín the light of Yaw exslained above 
on in the light of the facts revealed in 
the case which will indicate that the 
plaintiffs apprehension is not without 
any basis in the interest of justice, it is 
necessary to restrain the defendant by 
means of an injunction from committing 
waste in the properties, No doubt, she 
cannot be restrained from effecting im- 
provements but in regard to cutting 
down the trees ete, there should be ah 
injunction. If she would’ like to cut 
down the old rubber trees standing on 
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-the plaint .schedule , properties - arid Te- 
‘plant the same in the vacant space, she 
_ could do.so by making ‘an application: to 
_ the trial court to appoint a” commission 
for doing this’’slaughter’ tapping and re- 
planting. with the amount obtained by 
the sale of the cut down trees, If she 
does not want to re-plant the trees, the 
. amount that could be obtained by cut- 
ting down the trees can be invested in 
Government security or in a nationalis- 
ed Bank, she being entitled to get the in- 
terest on such investments: during her 
lifetime. The suit -is decreed in the 
above terms. The judgment and decree 
of the courts below are consequently 
. set aside. In the circumstances of the 
case,- I think it is only proper to direct 
the parties to bear their costs through- 
out, 


Appeal allowed, - 
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Gopala Pillai, Appellant v. The State 
Bank of Travancore and enother, Respon- 
dents. 

Second Appeal No. 641 of 1975, 
26-2-1979. 

T. P. Act (1882), Section 67 — Mort- 
gage by junior member of Marumakka- 
thayam family — Principle of substitut- 
ed Security — Applicability — ( (i) 
Marumakkathayam law — Alienation — 
(ii) Contract Act (1872), S. 2 (i)). 


D/- 


Property held by junior member of a 


Marumakkathayam family is not’ alien- 
able. However he enjoys certain rights 
in the property. If he acts without 
capacity by acting in excess of his rights 
and mortgages the property, the. other 
members of the family are entitled to 
invalidate the mortgage. But until so 
avoided, the mortgage remains valid and 
binding. The avoidance of the mortgage 
does not deprive the mortgagee of his 
equity. If upon subsequent partition in 
the family, the mortgaged property is 
allotted to the mortgagor as his share 
the mortgagee undoubtedly will be free 
to enforce his right against that property 
notwithstanding the invalidation of the 
mortgage at the instance of the other 
members. This is because the mortgage 


is not void but only voidable. If a trans- - 


action is voidable only, it cannot be 
be avoided so as to prejudice an innocent 
party who has. for value acquired an 
interest in the res which is the sub- 
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s dex auater of the transaction: G. W.- 
“A text-book of Jurisprudence”. .- 


- Paton, 
` 8rd Edn, P. 282, Rel, on. (Para 7) 
As that is the position, there is no rea- 
son why the principle of substituted 
security should not apply so-as not to 
defeat the bona fide claim of the mort- 
gagee where the mortgaged property 
was allotted under a subsequent partition 
in the family to a member other than 
the one > who created the mortgage. 
(Para 8) 
Where the OEP was by a junior 
member, the transaction was not void 
but voidable. The other members of 
the Sakha were entitled to challenge its 
validity. Its avoidance could not defeat 
the right of the mortgagee. If the mort- 
gaged property had been allotted to 
some other members of the family, the 
mortgagee could proceed, against any 
other property allotted to the mortgagor 
for realisation of mortgage debt by re- 
course to principle of substituted secu- 
rity. AIR 1948 Mad 1 (FB), Rel. on. 
(Para 11) 
Cases Referred: Chronological Paras 
1967 Ker LT 430: AIR 1968 Ker 82 GF) 


1966 Ker LT 32 (FB) 
1963 Ker LT 859: AIR 1963 Ker 358 or) 


1962 Ker LT 61: AIR 1962 Ker 164 we) 
1960 Ker LT 698: AIR 1961 Ker 105 cB) 


AIR 1948 Mad 1 (FB) 3, 4, 5, i 
AIR 1932 PC 235: 1932 All LJ 909 i 
(1873) 1 Ind App 106 (PC) 

Panicker and Poti, for Appellant; K, ki 
John, for Respondents, 


JUDGMENT :— This appeal arises 
from a suit for recovery of amounts due 
under a mortgage evidenced by Ext. P-4 
dated 29-11-1954. The appellant who is 
the 2nd defendant is a transferee from 
the 1st defendant of Item 2 of the plaint 
Schedule under Ext, P-21 dated 18-7- 
1963. 

2.: The facts may be briefly stated: 
On deposit of title deeds by the 1st defen- 
dant with the plaintiff-Bank as evidenc- 
.ed by Ext. P4 memorandum dated 29-11- 
1954, the Bank granted in favour of the 
1st defendant a loan for a sum of 
Rs. 5,000/-. The equitable mortgage was 
in respect of a property obtained by the 
Ist defendant and her son under Ext. P3 
partition dated 14-11-1109 M. E. The 
property mortgaged is item 1 of the 
plaint schedule. At the time of Ext. P-3 
the 1st defendant had only a minor son 
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ged 2 years, Three sons were born to’. 
“her after the partition. 


At the time of 
Ext, P4, save the first son, all the othars 
were minors. O. S. No. 51. of 1963 was 
instituted by the Bank for the realisa- 
tion of the amounts dué from the Ist de- 
fendant under the loan arrangement, 
Her sons figured in that suit as defen- 
dants 2 to 5. They questioned the vali- 
dity of the equitable mortgage (Ext. P4) 
on the ground that the ist defendant 
was not the absolute owner of the pro~ 
perty and she had no right to alienate 
the same. The suit was decreed in re- 
spect of one-half share. On appeal by 
defendants 2 to 5 it was held by this 
Court that the equitable mortgage creat- 
ed by the ist defendant was not enforze- 
able as the property was jointly held by 
the 1st defendant and her children. This 
Court, however, accepted the submis- 
sion made on behalf of the Bank that 
the share allotted to the ist defendant 
under a subsequent partition was to be 
treated as substituted security, It was 
held as follows: 


“There will therefore be a- decree “or 

the suit amount against the properties 
allotted to the 2nd respondent (the Ist 
defendant) as his (sic. her) share in the 
aforementioned partition of 1962”. 
This Court thus upheld the principle of 
substituted security in respect of the 
mortgage obligation of the 1st defendant 
in that suit who is also the 1st defendent 
in the present suit. The present suit 
was instituted by the Bank for the en- 
forcement of the mortgage against the 
substituted security. 


3. ‘Both the courts on the basis of 
the principle in Koru Issaku v. Gottu- 
mukkala -Seetharamaraju (AIR 1948 
Mad 1) (FB) held that the property allct- 
ted to the ist defendant under Ext. P16 
partition dated 24-4-1962 was to be re- 
garded as substituted security agairst 
which the Bank was entitled to enforze 
the mortgage obligetion. Both the courts 
found that the appellant, the 2nd defen- 
dant, had notice of the equitable mort- 
gage granted by the 1st defendant prior 
to Ext. P16 partition. The courts also 
found that the subsequent alienation n 
favour of the 2nd defendant was a sham 
transaction with a view to creating evi- 
dence to defeat the legitimate claims of 
the Bank. The courts took into account 
the fact that the 2nd defendant is the 
father-in-law of the 3rd defendant in 
O. S. No. 51 of 1963 who is one of tke 
sons of the Ist defendant. The cour-s 
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Tt 


trarisactions could not be heard to con- 


tend that ‘the principle of substituted - 


security was of no avail to the plaintiff 
Bank. : 


4. In Koru Issakku v. Gottumukkala 
Seetharamaraju (AIR 1948 Mad 1) (FB), 
Rajamannar J. (as he then was), speak- 
ing for the Full Bench, stated as fol- 
lows: 


“It has now been well established that 
when one of two or more co-sharers mort- 
gages his undivided share in the pro- 
perties held jointly by them the mort- 
gagee takes the security subject to the 
right of the other co-sharers to enforce 
a partition and if the mortgage is follow- 
ed by a partition and the mortgaged 
properties .are allotted to the other co- 
sharers they take these properties in 
the absence of fraud free from the mort- 
gage and the mortgagee can proceed 
only against the properties allotted to 
the mortgagor in substitution of his 
undivided share. This rule is sometimes 
described as the rule of substituted secu- 
rity and so far as Courts in India are 
concerned it is traced to the decision of 
the Judicial Committee in (1873) 1 Ind 
App 106 (PO). 

(See also the decision in Mahomed 
Afzal Khan v. Abdul Rahman, AIR 1932 
PC 235). 


5. Appellants counsel, Shri P. G. 
Parameswara Panicker submits that the 
principle in Koru Issaku v. Gottumukkala 
Seetharamaraju (AIR 1948 Mad 1 (FB)) 
has no. application to a Marumakkatha- 
yam family. Counsel states that the 
Madras High Court dealt with a Mithak- 
shara family where a co-sharer has the 
right to alienate joint family property. 
It was on the basis of such right, counsel 
submits, that the court held that the 
principle of substituted security was ap- 
plicable to enforce a mortgage when 
upon subsequent partition the mortgaged 
properties were not allotted to the mort- 
gagor. In the present case, counsel 
points out, the Ist defendant was a junior 
member of a Marumakkathayam family 
and she had no alienable interest in the 
family property.. She was therefore not 
entitled to encumber the property 


. to the prejudice of the other mem- 


bers of her sakha. Counsel further 
submits that encumbrance created by 
the ist defendant was totally invalid and 
it was so held in O. S. No. 51 of 1963. 
Such transaction, counsel says, is void 
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held- that* the’ ‘3nd’ defendant who. is“a:’, ` 
.transferée with -due notice. of the prior — 


' 
4 4 


pa 


¥ 


226 Ker. [Prs. 5-10] 


6. It was understood at the time of 
the deposit of documents (Ext. P4) that 
a junior member of a Marumakkathayam 
family, like his counterpart in a Mithak- 
shara family, had an alienable right in 
the family property: That was how the 
law was then understood. See: Bank of 
New India Ltd. v. Sukumari Ponnamma, 
(1960 Ker LT 698 (FB)) and Bhavani 
Amma v. Madhavi Amma (1963 Ker LT 
859 (FB)). It was on the basis of such 
understanding of the law that the parties 
entered into the transaction, The. con- 
ception of the law, however, underwent a 
drastic change with the decisions of this 
Court in Ammalu Amma v. Lakshmi 
Amma (1966 Ker LT 32 (FB)) and Mary 
Cheriyan v. Bhargavi Pillai Bhasura Devi 
(1967 Ker LT 430 (FB)). It was held in 
the former case that, unlike in Hindu 
law. the individual share of a Maru- 
makkathayee could not be sold or en- 
cumbered. In the latter case it was held 
that the property allotted to a female 
member of a Marumakkathayam family 
was held by her as the founder of a 
sakha. When a child was born or adopt- 
ed into that sakha, the property would 
have all the characteristics of a tarwad 
property and the members of that sakha 
would hold the same jointly. 


7, Tt is true that property held by a 
junior member of a Marumakkathayam 
family is not alienable. The law is how- 
ever well settled that a junior member 
enjoys certain rights in the property. Tf 
Ihe acts without capacity by acting in ex- 
cess of his rights and mortgages the pro- 
perty, the other members of the family 
are entitled to invalidate the mortgage. 
But until so avoided, the mortgage re- 
mains valid and binding. The avoidance 
of the mortgage does not deprive the 
mortgagee of his equity. If upon sub- 
sequent partition in the family, the 
mortgaged property is allotted to the 
mortgagor as his share, the mortgagee 
undoubtedly will be free to enforce his 
right against that property notwith- 
standing the invalidation of the mortgage 
at the instance of the other members. 
This is because the mortgage is not void 
but only voidable. If a transaction is 
voidable only, it cannot be avoided so 
as to prejudice an innocent party who 
has for value acquired an interest in the 
tes which is the subject matter of the 
transaction. (See G. W. Paton. “A Text- 


book of Jurisprudence”, 3rd Edn., p. 282). 


Gopala Pillai v. State Bank of Travancore 


‘ ab initio and the ‘principle of substitut- 
‘ed security cannot save it, 


\ 


ALR. 


& If that is the position I see no 
reason why the principle of substituted 
security should not apply so as not to 
defeat the bona fide claim of the mort- 
gagee where the mortgaged pro- 
perty was allotted under a subsequent 
partition in the family to a member other 
than the one who created the mortgage. 


9. In Chacko Mathew v, Ayyappan 
Kutty, 1962 Ker LT 61 (FB) this Court 
referred to the distinction between void 
and voidable, This Court observed: 


“ ‘Void’ in common parlance denotes 
an empty space, and in legal parlance a 
nullity. A void transaction cannot be of 
any effect in the eye of law. It is non- 
existent. It can therefore be disregarded 
by the whole world. 


A ‘voidable’ transaction, on the other 
hand, is effective in law but is defective 
in certain respects, and is therefore liable 
to avoidance by the persons who are 
affected by it. For example, a contract 
vitiated by fraud is not void, but is void- 
able at the option of the person de- 
frauded.” 

Considering the effect of S, 21 of the 
Travancore Ezhava Act which reads: 


“Except for consideration and tarwad 
necessity and with the written consent 
of all the major members of the tarwad, 
no karnavan or other managing member 
shall sell tarwad immovable property, or 
mortgage it with possession for a period 
of more than 12 years, or lease it for a 
period of more than 12 years.” 
this Court stated: 


errs an alienation of tarwad im- 
movable property by a karnavan, unsup- 
ported by consideration, tarwad neces- 
sity or written consent of all the major 
members of the tarwad, is not void but 
only voidable at the instance of the tar- 
wad.” 


10. Shri Panicker refers to the follow- 
ing observation of Salmond in his. work 
on Jurisprudence (llith Edn., pP. 388) 
which was extracted by this Court in 
para 8 of the judgment. Salmond says: 


“In respect of their legal efficacy 


‘agreements are of three kinds, being ei- 


ther valid, void or voidable. A valid 
agreement is one which is fully opera- 
tive in accordance with the intent of the ' 
parties. A void agreement is one which 
entirety fails to receive legal recognition 
or sanction, the declared will of the par- 
ties “being wholly destitute of legal effi- 
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cacy. A voidable agreement stands mid- 
way between the two cases. It is not a 
nullity, but its operation is conditional 
and not absolute. By reason of some 
defect in its origin it is liable to be des- 
troyed or cancelled at the option of one 
of the parties to it. On the exercise Df 
this power the agreement not only ceases 
to have any efficacy, but is deemed to 
have been void ab initio. The avoidance 
of it relates back to the making of it. 
The hypothetical or contingent efficazy 
which has -hitherto been attributed to it 
wholly disappears, as if it had never 
existed. In other words, a _ voidatle 
agreement is one which is void or valid at 
the election of one of the parties to it...... 





Void or voidable agreements may be 
elassed together as invalid.” 
(emphasis supplied) 
The avoidance of a voidable agreement 
may in certain cases (such as those ar‘s- 
ing from want of power and govern2d 
by the doctrine of ultra vires — See 
Cheshire and Fifoot “The Law of Con- 
tract,” Ch. II) relate back to the making 
of it; but such avoidance cannot divest 
third parties of their vested rights. Wh2n 
the invalidity of a voidable transaction is 
declared, on the ground of lack of capa- 
city (as in the case of a minor or a 
junior member), at the instance of per- 
sons entitled to challenge it, the trars- 
action is void against them (in the sense 
that it is unenforceable) and not vcid 
against persons who have acquired: rights 
under the transaction. Unlike a vcid 
agreement, a voidable agreement is rot 
a nullity. It is at once void for certein 
purposes and valid for other purposes. 


11. It is true ‘that the ist defendant 
who was only a junior member had. no 
absolute right in the property, for her 
sakha contained not only herself but also 
other members. The other members of 
the sakha were entitled to challenge the 
validity of the mortgage, which they cid 
in O. S. No. 51 of 1963. The transaction 
was invalid not because it was void, kut 
because it was voidable. It was inva id 
only against the other members of the 
sakha. Its avoidance cannot, therefore, 
defeat the right of the mortgagee. Just 
as the mortgagee could have proceed=d 
against the property mortgaged, if it had 
been allotted to the mortgagor, so he cen, 
where such property was allotted to 
some other members of the family, pro- 
ceed against any other property allotted 
to the mortgagor for the realisation of 
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the mortgage debt. This is the principle 
in Koru Issakku v. Gottumukkala Seetha- 
ramaraju (AIR 1948 Mad 1) (FB). This 
is what this Court held in O. S. No. 51 
of 1963. This Court stated that the Bank 
was entitled to realise the mortgage 
amount from the share allotted to the 
mortgagor by recourse to the principle o 
substituted security. 


12. Both the Courts held that the 2nd 
defendant (appellant) was not a bona fide 
purchaser for. value without notice of the 
prior mortgage. He was no less a person 
than the father-in-law of one of the sons 
of the ist defendant. The appellant was 
well aware of the prior transactions. In 
the circumstances there is no substance 
in the appellant’s contention that the 
Bank is not entitled to proceed against 
the share allotted to the 1st defendant. 


The: appeal is accordingly dismissed. 
In the circumstances of the case, the 
parties will bear their respective costs. 


Appeal dismissed, 
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A. L. Vasudeva Shenoy, Appellant v. 
Kochappan -and others, Respondents. 


S. A. No. 123 of 1975, D/- 31-5-1979. 
(A) Kerala Land Reforms. Act (1 of 


1964), Ss. 77 (1), 75 (2) — Suit for 
shifting of kudikidappu — Bona fide 
requirement — Decree passed by trial 


court — Setting aside in first appeal on 
hypertechnical ground ~~ Not permis- 
sible. 


According to the provisions of the 
Act, the kudikidappukaran is assured 
fixity in the land where he has kudi- 
kidappu right and he shall not be evict- 
ed therefrom on any grounds other than 
those specifically mentioned under Sec- 
tion 75. He may be required by the 


‘land-holder to shift to a new site be- 


longing to the land-holder for an ob- 
ject which is mentioned under S. 75 and 
-the requirement shall be bona fide. The 
mew site shall satisfy the conditions 
mentioned under the statute. The ob- 
ject of the Act can be easily defeated, 
if a land-holder is allowed fo approach 
the Court or the Tribunal at a time 
when he is not in a position ol del the 
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kudikidappukaran in possession of the 
new site. The. mere possibility or 
probability , 
possession’ of the site in the near fu- 
ture is mot enough. Nor is the fact 


that he did acquire the ownership and - 


Possession of the new site subsequent? 
. to the institution of the legal proceed- 
ings sufficient to cure the defect in the 
application. The legislative intent isto 
prevent fraud and unlawful eviction. It 
is however not the object of the statute 
tocometa theaidof a kudikidappukaran 
who hides and seeks shelter of the statu- 
tory provisions purely on hypertechni- 
cal ground. (Paras 7, 8) 
-Thus in a suit for shifting of a 
kudikidappu, where the plea that the 
landlord did not own the new site 
at the time of giving notice was 


neither stated in the written state- 
ment nor urged before the Trial 
Court, and consequently no issue 


was framed, the decree by the trial 
Court in favour of the landlord could 
mot be set aside in first appeal 
`~ when the requirement of the landlord 
was bona fide and though at the 
time notice was given to the kudi- 
kidappukaran the new site did not be- 
Yong to the landlord, the kudikidappu- 
karan were totally unaware of the 
defect and that the landlord purchas- 
ed the new site immediately after the 
notice and long prior to institution of 
the suit and that the opportunity to 
consider the merits and demerits . to 
the offer to shift was not denied to 
the kudikidappukars. 1975 Ker LT 284 
and 1973 Ker LT 655 and AIR 1974 
Ker 104 and O. P. No, 3748 of .1972 
(Ker), Followed. (Para 8) 


(B) Kerala Land Reforms Act (1 of 
1964), S. 75 (2) (c) — Shifting of 
kudikudappu for industrial purpose — 
Construction of car park and canteen 
for running cinema — Held, indu- 
strial purpose. 1974 Lab IC 781 (Ker), 
- Followed. (Para 9) 


Cases Referred: Chronological Paras 


1975 Ker LT 284 6 
1974 Ker LT 475:1974 Lab IC 781 9 
1973 Ker LT 655 6 
1973 Ker LT 923: ATR 1974 Ker a 


` (1972) O. P. No. 3748 of 1972 (Ker) 6 
Balagangadhara “Menon, Mathew P. 


Mathew and V. Divakaran Potti, for 
Appellant; L. G, Potti, A M Poulose 
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dents, -n a 


JUDGMENT t—- The appellant is the 
plaintiff in a suit for shifting of a 
kudikidappu and for arrears of rent, 
The suit was decreed by the trial 
court, finding that the appellant’s 
claim for shifting was bona fide and 
based on valid grounds. On appeal by 
the kudikidappukars (the defendants} 


‘the lower appellate court reversed the 


decree of the trial court solely on the 
ground that at the time of requiring 
the kudikidappukars to shift, in terms 
of Section 75 (2) of the Land Reforms 
Act. (the Act) and also at the time 
of sending the registered notice to 
them in terms of the proviso to Sec- 
tion 77 (1), the land-holder (appellant) 
was not the owner of the new site to 
which the kudikidappukars were re- | 
quired to shift. Subject to this, how- 
ever, the learned Judge affirmed the 
finding of the trial court as regards 
the bona’ fide need of the land-holder 
and his compliance with the various 
conditions laid -down by the statute, 


` In other words both the courts have 


concurrently found that the appellant 
bona fide requires the site on which 
there is a kudikidappukaran’ for an 
industrial purpose and that all but one 
of the various provisions of Section 75 
are fully satisfied, 


2. That the appellant did mot own 
the new site to which the kudikidappu- 
kars were asked to shift was mnof 
stated in the written statement or 
urged -before the trial court. Apparente 
ly therefore no such issue was fram- 
ed. The contention was taken up 
for the first time in the lower ap 
pellate court. It is however not dis- 
puted before me thet the appellant pur- 
chased the new site only subsequent 
to the notice contemplated under the 
proviso to Section 77. (1) was issued; 
but long before the institution of the 


` suit, 


3. Ext. D-1 notice is dated '10-8~ 
1965. It was sent to the respondents 
(kudikidappukars) by registered post, 
Admittedly it was received by them 
on 12-8-1965. On 17-9-1965 the new 
site was acquired by the appellant, 
that being the date of registration of 
the deed of sale. A few days there- 
after. ie, on 22-9-1965 a reply notice 
was sent on behalf of the respondents 


Ms S i 
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to: the appellant by registered post in 
answer to Ext. D-1. Nothing happen- 
- ed thereafter for about a year until 
the suit was filed on 7-8-1966, 


4. 1 shall now refer to the relevant 
' provisions of the Act as it stood af 
the material time, Section 75 says; 


‘(1) No kudikidappukaran 
Hable to be evicted from 
kidappu except on the 
ee namely:— 

“i Notwithstanding anything zon- 
tained in sub-section (1), the person 
in possession of the land on which 
there is a homestead or hut (herein- 
after in this sub-section referred to 
as the land-holder} in the occupation 
of a kudikidappukaran may, if he bona 
fide requires the land—_ 

(a) eae eee - cw 


(b) ... 


(c) for any industrial purpose, re-. 
quire the kudikidappukaran to shift 
mging to him, sub- 


shall be 
his kudi- 


following 


to a new site belo 
fect to the following condikona, name- 
ly :— 


(i) the landholder shall pay to the 
kudikidappukaran the price of the 
homestead, if any, erected by the 
kudikidappukaran; 

(ii) the new site shall be fit for 
erecting a homestead and shall be 


‘ within a distance of one mile from the 
existing kudikidappu; 

(iii) the extent of the new site shall 
be the extent of the existing Eudi- 


kidappu, subject to a minimum of 


three cents and a maximum of ten 
cents; 
(iv) the landholder shall transfer 


ownership and possession of the new 
site to the kudikidappukaran and shall 
pay to him the reasonable cost of 
shifting the kudikidappu to the new 
site. i 
Where the above conditions are 2om- 
plied with, the kudikidappukaran shali 
be bound to shift to the new site. 
” + 
As I stated earlier, both the courts 
. found that the appellant bona fide re- 
quired the land for an -industrial pur- 
pose. It was also concurrently fcund, 
on the basis of the evidence submit- 
ted by the commissioner, that the 
new site was suitable for the purpose 
of putting up the kudikidappu. 
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5. The only question therefore is 
whether the lower appellate court was 
right in reversing the finding of the 
trial court solely on the ground that at 
the time of requiring the kudikidapu- 
karan to shift and at the time when 
the registered notice was sent, the ap- 
pellant has not become the owner of 
the new site, 


Section 77 reads: 


“If the kudikidappukaran does not 
comply with the requisition made by 
the person in possession of the land 
under sub-section (2) of Section 75... 
.to shift to a new site, the per- | 
son in possession of the land „e.e... 
may institute a suit against him for 
the purpose. The court, on being satis- 
fied that such person has complied 
with all the conditions mentioned in 
sub-section (2) .....cseseseses ... Of Sec- 
tion 75, may pass a decree for shift- 
ing the kudikidappu: 


Provided that no such suit shall be 


instituted without giving the kudi- 


kidappukaran one month’s notice by 


Tegistered post”, 


LEXPTTTT] 


(emphasis ‘supplied) 


On the date of the registered notice, 
ie, 10-8-1965 the appellant had not 
acquired the ownership of the new 
site. No objection on that score was 
raised by the respondents in their 
reply notice dated 22-9-1965. A ‘few 
days before the date of the reply 
notice, the appellant had purchased the 
new site and it has been in his pos- 
session thereafter. The requirement 
under the proviso to Section 77 isa 
notice of one month. No suit for shift- 
ing shall be instituted until the kudi- 
kidappukaran has had notice for not 
less than a period of one month. The 
object of that proviso is that no kudi- 
kidappukaran who had been asked to 
shift shall be taken by surprise by a 
landholder by suddenly dragging him 
to court. If he refuses to comply with 
a request for shifting the intention to 
institute a suit should be communi- 
cated to him by a registered notice, 
and he should thus be given a fur- 
ther period of one month to decide 
whether or not to comply with the 
request for shifting. This as I see, is 
the purpose of the proviso to Section 
77. In the present case no suit was 
filed after the notice was issued on 
10-8-1965 for nearly a year. The kudi- 
kidappukars had thus a long time to 
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contemplate the consequences of a 
et to comply with the request to 
i>} 4 


6. Relying upon cerfain decisions of 
this Court, counsel for the respondents 
Sri L. G. Potti submits that failure to 
satisfy the requirement under Section 
75 regarding ownership and posses- 
sion of the new site. is fatal to a suit 
for shifting. In Gopalan v. Oommen, 
(1975 Ker LT 284) a Division Bench 
of this Court considered the validity of 
an application lodged with the Land 
Tribunal for shifting of a kudikidappu- 
-karan at a time when the landholder 
had not come into’ ownership and pos- 
session of the new site. This Court 
pointed out that neither at the time of 
requiring the kudikidappukaran to 
shift nor at the time of sending him 
a notice to quit, nor at the time of 
the institution of the application, 
the landholder become the owner in 
possession of the new site and he was 
therefore not competent to institute 
proceedings for shifting. Stating that 
although subsequent events can be 
taken note of by the Court in various 
circumstances, in a case such as the 
one that this Court was dealing with, 
the defect in the application for shift- 
ing could not be remedied by any 
Subsequent event. The fact that the 
landholder had come into possession 
of the new site subsequent to the 
filing of the application before the 
Tribunal was not sufficient to cure the 
defect in the application. A valid notice 
requiring the  kudikidappukaran to 
shift was a condition precedent to the 
filing of an - application for shifting. 
The landholder who had no ownership 
and possession of the new site even 
when he approached the Tribunal was 
not competent to institute proceedings, 
This Court stated: 


ero We think that before the Land 
Tribunal can be approached, the con- 
dition precedent for so approaching the 
Land Tribunal, namely, requiring the 
kudikidappukaran to shift to a_ site 
belonging to the landlord must be 
complied with. This is an understand- 
able provision, for there must be not 
only the possibility or even the proba- 
bility of some land of some one being 
made available to the kudikidappu- 
karan, but the kudikidappukaran must 
be satisfied that the landlord himself 
was possessed and was owning the 


A. L, V. Shenoy v, Kochappan 
land to which he has been asked to 


A. I. R. 


shift. Such being the requirement of 
the law, the Court will not be justi- 
fied in toning down the rigour ‘of the 
provision and enlarging upon the 
rights of the landlord to enable him 
to apply for shifting of kudikidappu on 
his land to some other land belonging 
to some one else.” 

So saying this Court affirmed its ear- 


` Her decisions in Damodaran v. Ragha- 


van, (1973 Ker LT 655) and Manap- 
patti Janaki v. Land Tribunal, Telli- 
cherry, (1973 Ker LT 923), wherein if 
was held that the requirement that 
the new site should belong to the 
fandholder at the time of the institu- 
tion of proceedings before the Tribunal 
was sine qua non for such proceed- 
ings. An unreported decision of Khalid 
J. in O. P. No. 3748 of 1972 (Ker} 
which is relied on by the respondent’s 
counsel is also to the same effect, 


T. These decisions show that the 
object of the Act can be easily de- 
feated, if a landholder is allowed to 
approach the court or the Tribunal at 
a time when he is not in a position to 
put the kudikidappukaran in posses- 
sion of the new site. The mere pos- 
sibility or probability that he would 
come into possession of the site in the 
near future is not enough. Nor is the 
fact that he did acquire the ownership 
and possession of the new site sub- 
sequent to the institution of the -legal 
proceedings was sufficient to cure the 
defect in the application. The legis- 
lative intent is to prevent fraud and 
unlawful eviction. The kudikidappu- 
karan is assured fixity in the land 
where he has kudikidappu right and he 
shall not be evicted therefrom on any 
grounds ‘other than those specifically 
mentioned under Section 75. He may 
be required by the landholder to shift 


.to a mew site belonging to the land- 


holder for an object which is mention- 
ed under Section 75 and .the require- 
ment shall be bona fide. The new site 
shall satisfy the conditions mentioned 
under the statute. 


8. It is however not the object of 
the statute to come to the aid ofa 
kudikidappukaran who hides and seeks 
the shelter of the statutory provisions 
purely on hypertechnical grounds such 
as the one that is mow sought to be 
pressed into service, although it was 
not thought of at the time of the trial. 


1979 


In my view, the notice satisfied in 
substance and spirit the requirement of 
the statute. The notice was indeed pre- 
ceded by a request to shift to a new 
site. It is true that at the time of 
the request the new site did not be- 


long to the landholder. But as . the 
courts found, the landholders need 
was bona fide, his approach was 


straight and the offer was correct, al- 
though technically he had not yet be- 
come the owner of the new site It 
would appear from the evidence that 
the landholder was perfectly justified 
in making an ‘offer to the kudikidap- 
pukars because the land in question 
was being negotiated for an immediate 
purchase. He had given the particulars 
of the land when he made the offer. 
He was quite certain. as subsequent 


events proved, of his ability to 
obtain the ownership and posses- 
sion of the new site. The site was 


purchased within a few weeks after 
the notice was issued. It would ap- 
pear that the kudikidappukars were to- 
tally unaware of the fact that the site 
offered had not been purchased by the 
landholder, because there is no men- 
tion of this defect in the reply notice. 
The requirement under the statuta is 
that the kudikidappukaran should be 
given an opportunity to consider the 
advantages or otherwise of complying 
with the request to shift to a new site. 
This fact in the instant case was cap- 
able of being objectively | considered 
by the kudikidappukars. They had no 
knowledge of the defect in the offer 
made to them. They had apparently 
taken the offer on its face value and 
considered its merits, and decided not 
to accept it. Even after the notice was 












For nearly a year 
they continued to remain adamant, al- 
though the landholder had long be- 
come the owner of the new site, It 
cannot therefore be said that due op- 
portunity for the kudikidappukars to 
consider the merits and demerits of 
the offer to shift, as contemplated 


prayer for shifting, and the lawful ob- 
ject for which the request for sh-iting 
was made, I see no reason to imter- 
re with such finding. 


. 9. Respondent’s counsel raises a 
contention, which again the respon- 


Sankaran Nair v. Madhavi Amma 


Ker, 231 


dents had not taken in the trial court, 
te the effect that the requirement men- 
tioned by the landholder was not for 
an industrial purpose. Both the courts 
examined this question and came to 
the conclusion that running of a 
cinema was an industry and the re- 
quirement mentioned, viz, the con- 
struction of car park and canteen for 
the purpose of the cinema was also an 
industrial purpose, Relying upon the 
decision of this Court in Director, 


Central Plantation Crops Research 
Institute v. Secretary, Government 
Thottam Thozhilali Union (1974) Ker 
LT 475, the lower appellate court 


held that the employer carried on a 
trade or business or wumdertaking or 
calling to supply material services and 
thus he was engaged in an industry. 
It was further found that the car park 
and the canteen were required for the 
running of the cinema and they were 
thus required for an industrial pur- 
pose. I see no ground to interfe: 
with such findings. ; 


The appeal is based on valid grounds. 
The judgment and decree of the lower 
appellate court are accordingly set 
aside and those of the trial court re- 
stored. In the circumstances of this 
case I make no direction as to costs. 

Appeal allowed. 
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Petitioner v. Madhavi Amma Easwari 
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C. R. P. No, 1239 of 4978-H, Dj- 
23-1-1979, 


Succession Act (1925), S. 214 (1) (b) 
— Word ‘proceed’ — Meaning — In- | 
eludes not merely starting of execution 
proceedings for the first. time by legal 
representative of deceased decree-hol- 
der but also continuation of pending 
execution proceedings on the applica- 
tion of the legal representative — Pro- 
duction of succession certificate neces- 
sary. Case law discussed. 

(Paras 18, 14) 
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1970 Ker LJ 312 9 
AIR 1968 Raj 273 6 
AIR 1966 Mys 198 7 
AIR 1965 Pat 296 Vi 
AIR 1963 Andh Pra 69 12 


1959 Ker LT 702: AIR 1960 Ker 84 8 
AIR 1957 Pat 435 il 
1956 Ker LT 852: AIR 1957 Trav-Co. 

147 5 


AIR 1956 Trav.~Co. 183 5 
AIR 1955 Kutch 6 6 
AIR 1938 Nag 528 5 
AIR 1936 Pesh 17 11 
(1899) ILR 26 Cal 839 10, 14 


(1889) 14 AC 493:59 LT 661, Colquh- 
oun v. Brooks 14 


K. John Mathew, for Petitioner; 


O. V. Radhakrishnan and K. Radha-. 


moni Amma, for Respondent, 


ORDER:— The petitioner is the 
judgment-debtor in a decree for re- 
covery of amounts passed in favour of 
one Chandrasekhara Pillai ‘While 
E. P. No. 100 of 1975 was pending, 
Chandrasekhara Pillai died on 10-2- 
1977 and a memo to that effect was 
‘filed by the decree-holder’s Advocate. 
The case was thereafter posted for fur- 
ther steps. The present respondent got 
herself impleaded as the legal repre- 
sentative of. the original decree-holder. 
When steps under O. XXI, R. 37 of 
the Civil P. C. were taken, the peti- 
tioner filed objection disputing the 
amount claimed and his liability for 
being arrested. He also contended that 
the respondent as the additional de- 
cree-holder was not competent to pro- 
ceed with the execution without pro= 
duction of . the succession certificate. 
The petition stood posted to 31-10-1977, 
On that date, the respondent and her 
counsel were not present and the peti- 
tion was dismissed. 


- 2 The respondent thereafter filed 
E. P. No. & of 1978 seeking execution 
of the decree, The petitioner was ab- 
sent on the date when the execu- 
tion petition came up for hearing. The 
court held that means of the peti- 
tioner and his refusal to make pay- 
ment stood proved by the affidavit 
filed by the decree-holder. The execut- 
ing court ordered issue of warrant 
against judgment-debtor. It is against 
this order that the present revision 
petition is filed. 


3. The main contention put forward 
on behalf of the petitioner is based on 
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‘and the legal representative for 
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S. 214 (1) of the Indian Succession Act 
relating to production of the succes- 
sion certificate. The argument is that 
the Court should have imsisted on the 
production by the respondent of the 
succession certificate entitling her to 
recover the amount before proceeding 
with the execution petition, Section 
214 (1) reads: 


“No Court shali— l 

(a) pass a decree against a debtor of 
a deceased person for payment of his 
debt to a person claiming on succes- 
sion to be entitled to the effects of 
the deceased person or to any part 
thereof, or ' 


(b) proceed, upon an application of a 
person claiming to be so entitled to 
execute against such a debtor a decree 
or order for the payment of his debt, 
except on the production, by the per- 
son so claiming of— 

(i) a probate or letters of admin- 
istration evidencing the grant to him 
of administration to the estate of the 
deceased, or 

(ii) a certificate granted under S. 31 
or S. 32 of the Administrator General’s 
Act, 1913 and having the debt men- 
tioned therein, or 


(ili) a succession 
under Part X and having the 
specified therein or 


(iv) a certificate granted under the 
Succession Certificate Act, 1889, or 


(v) a certificate granted under Bom- 
bay Regulation No. VIII of 1827, and 
if granted after the first day of May, 
1889, having the debt specified therein.” 


certificate granted 
debt 


4. According to the petitioner, it 
was incumbent that the respondent 
should produce the succession certi- 
ficate before she is permitted to pro- - 
ceed with the execution of the decree, 
The respondent, on the other hand, 
would say that production of the suc- 
cession certificate is necessary only in 


cases where the original decree-holder 


did not seek execution of the decree 
the 
first time moves for execution and not 
in cases where the decree-holder dies 
pending disposal of an execution peti- 
tion filed by him and the legal re- 
presentative is impleaded , during the 
pendency of that execution petition. 
Following the above reasoning it is 
stated that since the respondent got 
herself impleaded during the pen- 
dency of E. P. 100 of 1976 filed by the 


Poo 


ad 


= part (of the deceased’s estate”. 
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original decree-holder, she is competent 
to execute the decree without produc- 
tion of a succession certificate, 


Sankaran Nair v. 


5. No decisions of the Kerala High 
Court directly on the point have been 
brought to my notice. The Traven- 
core-Cochin High Court had occasion 
to consider the point in Narayana 
Pillai v. Narayana Panicker (1956 Ker 
LT 852). After the death of the ori- 
ginal decree-holder in that case, his 
legal representatives were impleaded as 
additional  decree-holders 2 to 7 and 
the rights of decree-holders 3 to 7 
were assigned to two persons. The 
assignees filed execution petition seek- 
ing to execute the whole of the de- 
cree for the benefit of all the decree- 
holders impleading decree-holder Ne. 2 
also as a party. Objections were rais- 
ed by the first judgment-debtor that 
the assignee-decree-holders were mot 
competent to execute the decree and 
the execution could not be allowed 
without. production of a succession 
certificate as regards personal relief, 
After referring to S, 214 (1) (b), the 
Court observed: 


“So the wording clearly indicates 
that when a fresh execution petition 
is filed by the successors-in-interest a 
succession certificate is essential what- 
ever be the position when it is a 
continuation of an execution filed by 
the original decree-holder,” 


This case was decided on 29th Aug, 
1956. Earlier to the above decision an- 
other Division Bench of the same Court 
had occasion to consider the question 
in relation to the continuation by the 
legal representatives of an execution 
petition filed. by the original decree- 
holder (See T. Chacko v. K. Varghese, 
AIR 1956 Trav.-Co. 183). The Court 
referred to the difference of opinion 
prevailing betwéen some of the High 
Courts and preferred to follow the 
decision in Tejraj Rajamal v. Rampyari 
(AIR 1938 Nag 528) and referred to 
the following observations of Stane 
C. J. and Vivian Bose J. in that case: 


“The proper application is for leave 
to carry on (or proceed with) the 
pending execution proceedings. Such an 
application would fall within the. words 
“upon an application of a person 
claiming to be so entitled.” “To be so 
entitled” means, as is plain from Sec- 
tion 214 (1) (a): “to be entitled to any 
This 
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widow claims to be so entitled and she 
makes an application, which is neces- 
sary before the Court can proceed 
with a pending execution, The Court 
cannot, on that application, proceed 
with the execution unless a succession 
certificate is produced.” 


6. The view taken by the Nagpur 
High Court in the above case has also 
been followed in Shah Ramji Ladha v. 
Hoti Harisangji Versalji (AIR 1955 
Kutch 6) and by.a Division Bench of 
the Rajasthan High Courf in Ganesh- 
mal v. Anand Kanwar (AIR 1968 Raj 
273), D. S. Dave, C, J. observed in the 
fatter case: 

. “Thus, it is clear that Section 214 
(1) (a) comes into play at the stage 
where a suit is pending in a civil court 
and where a decree still remains to be 
passed, It would be proper to read 
clause (b) of Section 214 (1) in this 
context. This clause applies to the 
case where during the pendency of an 
application for execution, the decree- 
holder dies, and his legal representa- 
tive presents an application to be sub- 
stituted in his place to continue the ex- 
ecution of a decree or. when a fresh ap- 
plication for execution is made by the 
legal representative of the deceased 


decree-holder, because the decree or 
order for payment of debt remains 
unsatisfied. It enjoins upon the court 


that if an application for execution is 
made by the legal representatives of 
the deceased decree-holder, then the ex- 
ecuting court shall not proceed upon an 
application of a person claiming on 
succession to be entitled to the effects 
of the deceased decree-holder to ex- 
ecute a decree or order for payment of 
debt, except on the production by that 
person of one of the documents en- 
umerated in the subsequent clauses, 
The use of the words “claiming to be 
so entitled’ appearing in clause (b) 
shows that the Legislature meant this 
clause to be read in the context of 
clause (a). These words were used to 
avoid repetition of the words “claim- 
ing on succession to be entitled to the 
effects of the deceased person” appear- 
ing in ‘clause (a). If clause (bý is read 
without the context of clause (a), the 
word ‘so’ would become redundant and 
meaningless. The words “so entitled” 
mean “claiming on . succession to be 
entitled to the effects of the deceased 
person and nothing else.” Similarly, the 
words “such a debtor” appearing in 
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clause (b} mean “a debtor of a deceas- 
ed person” used in clause (a). Thus, 
clause (b) has got to be read in the 
context of clause (a) to understand it 
in its real sense.” ` 


7. Though Basappa v. Siddamma 
(AIR 1966 Mys 198) is referred to in 
the above decision, the execution peti- 
tion in that case appears to have been 
filed by the legal representatives after 
the death of the decree-holder. The 
point whether a legal representative is 
entitled to continue an execution peti- 
tion filed by the original decree-holder, 
without production of succession certi- 
ficate has not been considered there, 


8. In Raman Namboodiri v. © S 
Bank Ltd. (1959 Ker LT 702), the 
matter arose pending suit and it was 
held that Section 214 is mandatory and 
the Court cannot pass a decree against 
the terms even if it is otherwise satis- 
fied that the plaintiff is the real heir 
or successor of the original creditor. 


‘9. In Valli v. Madhavan (1970 Ker 
LJ 312), the question arose as to whe- 
ther an execution petition filed by a 
legal representative of the decree-hol- 
der without production of the succes- 
sion certificate was a petition in ac- 
cordance with law, After review of 
the decisions on the point, Subramonian 
Poti, J. observed that the use of the 
word “proceed” in Section 214 of the 
Indian Succession Act is in contradis- 
tinction fo the word ‘entertain’ and 
held that an application for execution 
filed by a legal representative need no? 
be accompanied by a succession certifi- 
cate and that an application would be 
one in accordance with law notwith- 
standing the non-production of a succes- 
sion certificate along with the execu- 
tion petition. The point involved in the 
present case did mot arise for considera- 
tion there. 


10. A different note is struck in 
Mohomed Yusuf v. Abdur Rahim Be- 
pari, ((1899) ILR 26 Cal 839), a . case 
which arose under Section 4 (1) (b) of 
the Succession Certificate Act, 1889. 
The reasoning of Banerjee J. is con- 
_ tained as follows: 


“But there is another reason why we 
think that the contention of the ap- 
pellant in this case would fail, and 
that is this, that Section 4, sub-sec- 
tion (1), clause (b), which is the only 
provision of the Succession Certificate 
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Act under which the case would possi- 
bly come, can have no application to 
the present case. For, that clause pro- 
vides that no Court shall “proceed up- 
on the application of a person claiming 
to be entitled to the effects of a deceas- 
ed person” to execute against a debtor 
of such deceased person a decree or 
order for the payment of his debt, 
Now, in the present case, the Court 
was not proceeding upon the applica- 
tion of a person claiming to be entitl- 
ed to the effects of a deceased person, 
but was proceeding originally upon the 
application of the creditor himself, and 
it was only during the pendency of the 
execution proceedings that the original 
mortgagee-decree-holder, died, and his 
legal representative, the present res- 
pondents, were brought on the record, 
In such a case we do mot think that 
Section 4 of the Succession Certificate 
Act was any bar to the Court proceed- 
ing with the execution. 


11. The same reasoning has been ad- 
opted in Balmukund v. Gobind Ram - 
(AIR 1936 Pesh 17); Raghubir Singh v 
Raj Rajeshwari FParsad Singh (AIR 
1957 Pat 435); Akula Mabukhan v. 
Rajama (AIR 1963 Amdh Pra 69); Lal 
Kumari v. Fulmati Kuer (AIR 1965 
Pat 296), Ramanathea v. K. V. Kuppu- 
swami (AIR 1971 Mad 419); Shrinath 
Khandelwal v. Bishwanath Prasad (AIR 
1972 All 321) and Benode v. Purnendu 
(AIR 1973 Cal 352), 


12. On an anxious consideration of 
the matter, I prefer to follow the view 
taken by the High Courts of Nagpur, 
Travancore-Cochin and Rajasthan in 
the cases already referred to 


13. It is a well-known principle that 


-in construing a Statute, effect should 


be given to the intention of the legis- 
Tature as gathered from the object of 
the enactment and the attendant cir- 
cumstances. Even im cases where two 
interpretations are possible that which 
advances the object of the Statute and 
that which is more reasonable should 
be adopted. Common sense dictates that 
the purpose of S. 214 of the Indian Suc- 
cession Act is to protect the interest of 
the debtor by ensuring that payment is 
made to the person who in law is en- 
titled to the effects of the deceased 
creditor, There is mo scope for a differ- 
ence in view that under Section 214,} 
the legal representative of the deceas= 
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ed creditor has fo produce succession 
certificate for obtaining a decree for 


realisation of a debt due to the latter. 
There is also no difference in view in 
that if the decree-holder dies befcre 
filing any execution petition or after the 
disposal of an execution petition filed 
by him, his legal representative has to 
produce succession certificate if he is 
to file an application for execution of 
the decree. If that be so, there is n3i- 
ther rhyme nor reason in saying that 
no succession certificate need be pro- 
duced if the decree-holder dies perd- 
ing an execution petition and the legal 
representative wants to continue that 
petition, 


14. In construing a provision in 28 
statute, it is open to the Court to can- 
sider any other parts of the Act which 
throw light upon the intention of the 
legislature and which may, serve to 
show that the particular provision 
ought not to be construed as it world 
be if considered: alone and apart from 
the rest of the Act. (See the observa- 
tion of Lord Herschell in Colquhoun v, 
Brooks, (1889) 14 A. C. 493 at p. 50€)). 
It may so happen that a deceased per- 
son was at the time of his death pro- 
secuting a suit for realisation of a debt 
against one person and was also ex- 
ecuting a decree for realisation of a 
debt against another person. If the pur- 
pose of Section 214 (1) is to protect the 
interest of the debtor and to see that 
the real person entitled to succeed to 
the assets of the deceased alone is al- 
lowed to realise the debt there is no 
reason in saying that for the continva- 
tion of proceeding a succession certifi- 
cate need be produced only in the fcr- 
mer case and not in the latter. If that 
be so, the word “application” in Sec- 
tion 214 (1) (b) should be interpreted 
to mean not only a fresh application 
for execution but also an application 
for continuation of the execution peżi- 
tion already filed. Such an. interpreta- 
tion gains strength from the meaning 
given to the word ‘proceed’ in Cham- 
bers’s Twentieth Century Dictionary 
1977 Edn. at page 872. The word means 
“to go on, to continue, to advance, to 
pass on, to begin and go on, to act ac- 
cording to a method, to go from 
point to point............ to take legal 
action............ ” From the context in 
which the word occurs in Section 214 
(1) (b) it would include not merely 
starting of execution proceedings for 
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the first time by the legal representa- 
tive but also continuation of pending 
execution proceedings on the applica- 
tion of the legal representative. The 
context in which the word is used 
does not warrant the limited meaning 
given to it by the High Court of Cal- 
cutta in Mahomed Yusuf v. Abdur 
Rahim Bepari ((1899) ILR 26 Cal 839) 
and in the other decisions which follow 
that case, 


15. In the instant case, the revision 
petitioner had raised the objection bas- 
ed on the non-production of the succes- 
sion certificate even while E. P. 100 of 
1975 was pending. That petition was 
dismissed for non-prosecution. There 
is no reason for not calling upon the 
respondent to produce succession cer- 
tificate before proceeding with the pre- 
sent execution petition. 


16. The revision petition is, there- 
fore, allowed. The executing Court may 
direct production of succession certifi- 
cate by the respondent before proceed- 
ing with the execution petition. The 
objection relating to arrest and deten- 
tion of the revision petitioner will be 
considered afresh after the production 
of the succession certificate by the res- 
pondent, ` 


Order accordingly, 


r 





~ AYR 1979 KERALA 235 


KUMARI P. JANAKI AMMA, 3. 


Joseph K. Mathai, Petitioner v 
Luckose Kurian, Respondent. 


Civil Revn. Petn. No. 3542 of 1977/B, 
D/- 22-9-1978, 


(A) Civil P. C. (1908), Section 51 and 
O. 21, Rr. 37 and 40 — Execution by 
arrest and detention of judgment-deb- 
tor —. Procedure to he followed — 
Necessity of enquiry. (Para 3) 


(B) Civil P. C. (1908), O. 21, Rule 40 
— Enquiry — Mandatory at least in 
cases contested by judgment-debtor — 
Acting only on affidavit filed before 
issuance of warrant under O. 21, R. 37 
— Held irregular. (Para 5) 


Joseph Augustine, for Petitioner; 
T. K. Kurien, for Respondent. 


LV/LV/F548/78/ABO 
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ORDER:— The judgment-debtor in a 
decree for realisation of money is the 
revision petitioner. Execution was sought 
for realisation of the decree amount 
both by sale of the petitioner's proper- 
ties and by arrest and detention of the 
petitioner after notice under O. XXI 
Rule 37 C. P. C. The petitioner did not 
appear in court on issue of notice. On 
28-5-74, the Court entered a finding on 
the basis of an affidavit filed by the 
decree-holder-respondent that the peti- 
tioner is possessed of means to pay the 
decree debt and that he neglected to 
pay the same. The Court issued warrant 
for the arrest of the petitioner. The 
petitioner moved for withdrawal ` of 
the arrest warrant and filed objection to 
the execution petition. The case was 
being adjourned for enquiry. While so, 
the petitioner paid some amount to« 
wards the decree debt. For some time, 
there was stay of execution under Act 
30 of 1975. After the promulgation of 
Ordinance 1 of 1977, an application was 
filed by the petitioner for relief under 


that Ordinance. It -was, however, dis< 
missed, The- decree-holder thereafter 
moved for the issue of warrant. The 


court passed the following order on 9th 
September, 1977. - 


“In this E. P. the decree-holder seeks 
to execute the decree by arrest and de- 
tention of the judgment-debtor in civil 
prison. E. A. disposed of. Means already 
proved. Issue arrest warrant.” ` 
The revision petition is directed against 
the above order, 


' 2. The Court appears fo have been 
labouring under a confusion regarding 
the procedure to be followed in con- 
nection with execution of a decree for 


money by arrest and detention of the . 


judgment-debtor. I notice the same con- 
fusion in a number of cases that have 
come .up before me recently, 


3. Section 51 of the Civil P. C. em= 
powers the Court to order execution of 
a decree by arrest and detention in 
prison of the judgment-debtor in ap- 
propriate cases for the periods specified 
in S. 58, C. P. C. No order for deten- 
tion of the judgment-debtor in civil 
prison is to be made where the total 
amount of the decree does not exceed 
five hundred rupees (See S. 58 (1A)). 
Proviso to S. 51 directs that execution 
by detention in prison shall not be 
ordered unless, the judgment-debtor is 
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given an opportunity of showing cause 
why he should not be committed to pri- 


son. Ordinarily ‘in cases where the 
decree-holder, wants execution by ar- 


rest and detention of the judgment- 
debtor, he would file an affidavit 
showing that the conditions exist for 


ordering such execution. O. XXI R. 11-A 
of the Code as amended in 1976 makes 
it obligatory to file an affidavit show- 
ing the grounds of arrest, along with 
the application for execution. O. XXI 
R. 37 gives the discretion .to the Court 
to issue a notice instead of a warrant 
of arrest, calling upon the judgment- 
debtor to appear on a specified date and 
show cause why he should not be com- 
mitted to the civil prison. Where ap- 
pearance is not made in obedience to 
the notice, the court, at the instance of 
the decree-holder would issue a warrant 
for the arrest of the judgment-debtor, 
The warrant would contain a direction 
that the judgment-debtor be brought 
before Court unless in the meanwhile 
the amount which has been ordered to 
pay with interest and costs is paid by 
him. If. the judgment-debtor appears in 
obedience to notice or is brought befora 
Court on arrest, the Court should con- 
duct an enquiry as detailed in O. XXI, 
Rule 40, The Court should hear th 
decree-holder and take all such 
dence as may be produced by him in 
support of the application for execu- 
tion. O, XXI Rule 40 (1) does not dis- 
















cases where an affidavit has been filed 
under O. XXI, Rule 11-A. If any wit- 


messes are examined, the judgment- 
debtor should be allowed to cro 
examine them. Thereafter, the Court 


should give an opportunity to the judg- 
ment-debtor to show cause why ha 
should not be committed to a civil pri: 
son. Upon the conclusion. of the en- 
quiry, the Court may. make an order 
for the detention of the j 


arrest, 
Under proviso to Section 51, the Court 
before ordering detention in prison 
should record its reasons in writing and 

should be satisfied— : 


(a) that the judgment-debtor with the 
object or effect of obstructing or delay- 
ing the execution of the decree— 

(i) is likely to abscond or leave the 
local limits of the jurisdiction of the 
Court, or 


af 
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Gi) has, affer the institution of the 
suit in which the decree was 
dishonestly transferred, concealed, or 
removed any- part of his property, ofr 


` committed any other act of bad faith in 


relation to his property, or 


(b) that the judgment-debtor has, or 
has had since the date of the peel 
the means. to pay the amount of the 
decree or some substantial part there- 
of and refuses or neglects or has re- 
fused or neglected to pay the same, or 


(c) that the decree is for a sum for 


which the judgment-debtor was bound — 


in a fiduciary capacity to account, 


Explanation fo the section also stis 
pulates that for calculating the means 
of the judgment-debtor the items of 
property exempt from attachment 
should be left out. | 


4. In the instant case, what the 
Court did on receipt of the execu- 
tion petition was to order notice to the 
judgment-debtor. When he did’ not 
appear the court entered a finding, on 
the basis of the affidavit of the decree~ 
holder that the judgment-debtor has 
means to pay the decree debt and has 
neglected to pay. The finding - was 
entered before the Court ordered issus 
of warrant under Order XXI, Rule 37 
C. P. C. After the judgment-debtor 
filed objections to the execution, the 
court posted the petition for enquiry. 
In the meanwhile, Act 30 of 1975 and 
Ordinance 1 of 1977 came into force, 
On 9-9-1977, the Court dismissed the 
application under Ordinance 1 of 1977. 
It was on the same day that the Court 
passed the impugned order. 


the judgment-debtor that it was passed 
under Order XXI, Rule 40 (3) appears 
to be reasonable. If that be so, it ig 
clearly unsustainable in law. 


5. Since Order XXI, R. 40, C. P., C. 
directs an enquiry, it was irregular 
on the part of the Court to have acted 
on the affidavit of the decree-holder 
filed before the issue of warrant under 
Order XXI, Rule 37. Even assuming 
that Court can act upon an affidavit of 
the decree-holder in appropriate cases 
where the judgment-debtor does not 
contest and when all the relevant facts 
necessary for the Court to decide the 
case are contained in the affidavit, in 
cases where the judgment-debtor con- 


From the . 
trend of the order, the apprehension of . 
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tests, it is incumbent that the Court 
should give him an opportunity to ad- 
duce evidence as directed in O, 

Rule 40, C. P. C, l 


6. The order passed in the case also 
violates the proviso to Section 51 as it 
is not ‘made out whether the conditions 
referred to therein are satisfied. 

The revision petition is, therefore, 
allowed. The order of the Munsiff pass- 
ed on 9-9-1977 is set aside, The execu- 
tion petition is remanded for fresh dis- 
posal, according to law. 

Revision allowed, 
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Geevarghese George, Petitioner v, 
K. P. Abraham, Respondent, 

C R. P. No, 169% of 
D/- 20-10-1968. 


(A) Civil P. C. (1908), Section 113 
Proviso, Order 46, Rule 1 — Reference 
to High Court — Questions of constitu- 
tional validity of provision of Kerala 
Debt Relief Act — - Determination not 
necessary for on disposal of case — Re- 
ference not necess — (Kerala; Debt 
Relief Act (17 of 1977) See. 2 (4) (i). 


For reference under Section 113, it is 
not enough that an issue. regarding the 
constitutional validity of an Act or any 
provision therein is raised. A decision 
on the issue must be necessary for the 
disposal of the case. Unless the Court 
is satisfied that the determination of 
the question was necessary for the dis- 
posal of the case, the, Court meed not. 
make- a reference under Section 113. 

. (Para 5) 

The judgment-debtor in a suit for 
realization of money, filed a petition 
under Order 46, Rule 1 requesting the 
Court to make a reference, when ex- 
ecution was sought. He challenged the 
validity of Section 2 (4) (i) of Kerala 
Debt Relief Act (17 of 1977) which ex- 
cludes persons from whom debts ex- 
ceeding three thousand rupees are due, 


1978-B, 


‘from the definition of debt, on the 


ground that the said provision offends 


` Articles 14, 19 (1) (g) 20 and a1 of the 


Constitution. 


Held that reference to the High Cour? 
was not necessary as the petitioner had 
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mot put forward a claim that if Sec- 
tion 4 (2) (i) of Kerala Act 17 of 1977 
was struck down or ignored he would 
be entitled to the benefits of the Debt 
Relief Act. The stand taken by him was 
that the debt stood discharged in view 


ef Section 3 of Ordinance 1 of 1977 and 


the subsequent enactment of Act 17 of 
1977 would not revive the debt. For a 
decision on this point, the determina- 
tion of the question of the validity of 
Section 2 (4) (i) of Act 17 of 1977 is 
unnecessary. AIR 1958 SC 293 Ref. 
(Para 5) 
(B) Kerala Debt Relief Act (17 of 
1977) Section 13 (2) — Kerala Ordinance 
1 of 1977 — Kerala Ordinance 9 of 1977 
~- Effect of retrospective repeal and 
re-enactment. 


Held Section 13 (2) of the Act enact- 
ed that notwithstanding the repeal of 
Ordinance 9-of 1977, which had replac- 
ed Ordinance 1 of 1977, anything done 
or deemed to have been done or any 
action taken or deemed to have been 
taken under the Ordinance was to be 
deemed to ‘have ‘been done or taken 
under the Act. The effect of retrospec- 
tive repeal and re-enactment was to 
create a legal fiction that Ordinance 1 
of 1977 had never come into effect and 
that the provisions of Act 17 of 1977 
were in force from 13-1-1977 onwards 
~~ Therefore the debtor could not claim 
that the debt owed by him stood dis- 
charged under Ordinance 1 of 1977 and 
did not revive on the repeal of that 
Act. 1978 Ker LT 508 Rel. on. (Para 6) 


Cases Referred : Chronological Paras 


1978 Ker LT 508 6 
AIR 1958 SC 293 


_M. R. Rajendran Nair, for Petitioner; 
K. C. John, for Respondent. 


ORDER:— The petitioner is the judg- 
ment-debtor in a suit for realisation of 
money. The decree debt is above Rup- 
ees 10,000/-. When execution was sought, 
he filed E. A. 4 of 1978 requesting the 
Court to make a reference under 
Order XLVI Rule 1 of the C. P. C. The 
petitioner stated that his annual income 
is less than Rs. 1,000/- and that the 
debt stood extinguished under Sec. 3 of 
Ordinance 1 of 1977. He contended that 
the subsequent enactment of Kerala 
Debt Relief Act 17 of 1977 could not 
revive a debt which stood extinguished 
and also that Section 2 (4) (i) of Act 
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. nate or 


A.L BR. 


17 of 1977 violated Article 14 of the 
Constitution inasmuch as it differentiat- 
ed between debtors like him whose 
debt exceeded Rs, 3000/- and other 
debtors, He also contended that 
above provision is violative of his 
fundamental right under Articles 19 (1) 
(g), 20 and 31 of the Constitution. The 
executing Court held without any dis- 
cussion that the petition was not main- 
tainable and dismissed the same. The 
mo petition is filed against the said 
order, 


2. There is no doubt that the Court 
below should have passed a speaking 
order. The order that is now challenged 
does not show that the Court has ap- 
plied its mind on the points involved. 
In such cases the proper thing would 
have been to remand the petition to 
the Court below with a direction to 
write a proper order. But since the re- 
vision petition has to fail on the 
merits, no purpose will be served if I 
follow the above procedure. That may 
only ‘protract the proceedings. I shall, 
therefore, dispose of the petition on tha 
merits, 


3. The argument put forward on be- 
half of the petitioner is that the case 
falls under Section 113 of the Civil 
P. C. and the Court should have made 
a reference as contemplated in - that 
provision. Section 113 C. P. © reads: 


“Subject to such conditions and limi- 
tations as may be prescribed, any 
Court may state a case and refer the 
same for the opinion of the High Court. 
and the High Court may make such 
order thereon as it thinks fit: 


Provided that where the Court îs 
satisfied that a case pending before it 
involves a question as to the validity 
of any Act, Ordinance or Regulation or 
any provision contained in an Act, 
Ordinance or Regulation, the determina- 
tion of which is necessary for the dis- 
posal ofthe case, and isof opinion that 
such Act, Ordinance, Regulation or pro- 
vision is invalid or inoperative, but has 
not been so declarec by the High 
Court to which that Court is subordi- 
by the Supreme Court, the 
Court shall state a case setting out its 
ovinion and the reasons therefor, ` and 
refer the same for the opinion of the 
High Court.” 

It is clear, therefore, that a reference 
ordinarily would lie only if the condi- 


the — 


a 


<é 
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tions and limitations prescribed under 
the Code are satisfied. Order XLVI 
Rule 1 deals with the conditions and 
limitations. The said provision reads, 


“Where, before or on the hearing of 

a suit or an appeal in which the decree 
is not subject to appeal, or whera, in 
the execution of any such decree, any 
question of law or usage having the 
force of law arises, on which the Court 
trying the suit or appeal, or executing 
the decree, entertains reasonable doubt 
the Court may, either of its own motion 
or on the application of any of the 
parties draw up a statement of the facts 
of the case and the point on which 
doubt is entertained and refer such 
statement with its own opinion on the 
point for the decision of the High 
Court.” 
It is evident that the power under ‘the 
above provision is discretionary end it 
is for the Court to decide whether it 
should make a reference to the High 
Court. But if a case involves a ques- 
tion as to the validity of any Act, 
Ordinance or Regulation or of any 
provision .contained in an Act, Ord-nance 
or Regulation, the determinaticn of 
which is necessary for the disposal of 
the case and the Court is of opinion 
that such Act, Ordinance, Regulation or 
provision is invalid or inoperativ2 and 
has not been so declared by the High 
Court or the Supreme Court, it is 
obligatory on the part of the Court to 
state a case setting out its opinion and 
the reasons therefor and refer the 
same for the opinion of the Court, 


4. The Supreme Court had occasion 
to consider the scope of the proviso to 
Section 113 C. P. C. in Ganga Pratap v. 
Allahabad Bank Ltd. (AIR 1958 SC 293). 
The respondent therein was a Schedul- 
ed Bank. The appellant contended that 
he was entitled to relief under the 
Uttar Pradesh Zimindar’s Debt Feduc- 
tion Act (U. P. XV of 1953) which 
reduced the amount recoverable on a 
debt as defined in the Act. The defini- 
tion did not. include a debt due to a 
scheduled bank. The appellant ergued 
that the definition in so far as it ex- 
cluded certain debts offended Art. 14 
of the Constitution and the provision 
excluding such debt should be struck 
down. The appellant moved for a 
reference under proviso to Sec 113, . 
C. P. C. The Civil Judge took the view 
that the definition infringed Articie 14, 
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of the Constitution, but that it was not 
necessary for the disposal of the case 
to decide the question of invalidity of 
the provision because even if it was 
decided in favour of the appellant, the 
result would be to exclude the entire 
definition from the Act as the offending 
portion was not severable from the 
rest. No reference was, therefore, made 
under Section 113 of the Code of Civil 
Procedure. The Supreme Court in ap- 
peal held that so as to be able to say 
that the impugned part of the definition 
was not severable from the rest, it. 
had first to be held that that part was: 
invalid and, therefore, it could not be 
said that it was not. necessary for the 
disposal of the case to decide the ques- 
tion of the validity of the impugned: 
part. The Supreme Court directed the 
High Court to withdraw the case and 
either dispose it of itself or determine 
the question of the validity of the 
definition of a debt in the Zamindar’s 
Debt Reduction. Act and return the case 
to the Civil Judge for disposal in ac- 
cordance with its determination of the 
question, 


5. In the instant case, the ’ petitioner 
challenges the validity of S. 2 (4) (i) 
of Act 17 of 1977 which excludes per- 
sons from whom debt or debts exceed- 
ing three thousand rupees is or are 
due, from the definition of debt on 
the ground thatthe said provision of- 
fends Arts. 14, 19 (1) (g), 20 and 31 
of the Constitution. If the said clauses 
are struck down any person whose 
annual income does not exceed Ru- 
pees 3000/- from whom any debt is due 
would be a debtor. Therefore, the 
ratio of the decision in Ganga Pratap 
v. Allahabad Bank Ltd. (AIR 1958 SC 
293) may perhaps be applicable to the 
instant case. But for a reference under 
S. 113 of the Code of Civil Procedure, 
it is not enough that an issue regard- 
ing constitutional validity of the Act 
or any provision therein is raised. A 
decision of the issue must be neces- 
sary for the disposal of the case, This 
is evident from the use of the word 
“arises” in Order XLVI, Rule 1, which 
is in contradistinction from the words 
“is raised’, Unless it is satisfied that 
the determination of the question 
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Act 17 of 197% is struck down or 
ignored, he would be entitled fo the 
benefits of the Act, The stand taken 
by him is that the debt stood dis- 
charged in view of S. 3 of Ordinance 1 
of 1977 and the subsequent enactment 
of Act 17 of 1977 would not revive the 
debt. For a decision on this point, a 
determination of the question of the 
validity of S. 2 (4) (i) of Act 17 of 1977 
fs unnecessary, 


6. In this Court, the petitioner did 


mot press the contention that his debt 
stood discharged by virtue of Ordi- 
mance I of 1977 and that if is nof 
revived on the repeal of that . Act, 
Under S. 1 (3) of Act 17 of 19797, that 
Act is to be deemed to have come into 
force on the (3th of January, 1977, 
which corresponds fo the date of 
commencement of Ordinance 1 of 1977, 
Ordinance 1 of 1977 was replaced by 
Ordinance 9 of 1977. S. 13 (1) of Act 
17 of 1977 repealed Ordinance 9 of 
t677, Section 13 (2) enacted that not= 
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A.L RB, 


withstanding the repeal of Ordinance 
9 of 1977, anything done or deemed to 
have been done or any action teken 
or deemed fo have been taken under 


that Ordinance shall be deemed to 


have been done or taken under the Act, 
A Division Bench of this Court held in 
Ahamed v. Usha Trading Corporation 
(1978 Ker LT 508) that the effect of the 
retrospective repeal. and re-enactment 
is to creafe a legal fiction that Ordi- 
nance £ of 1977 had never come info 
effect and that the provisions of Act 


IY of 1977 were in force from 13-i- 
1977 onwards, 
J. In the face of the above deci 


sion, the petitioner’s claim that the debi 
owed by him stood discharged under 
Ordinance 1 of 1977 would stand rew 
jected. The revision petition is. there- 
fore, withouf merits and if is dismissed, 


Petition dismissed, 
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of India (Nev) 163 
Brij Gopal Denga v. State (Nov) 173 


Daryaobai v. Surajmal (Aug) 114 (FB) 
‘Dhanbai v. State (Feb) 17 


Dilip Singh v. Khilan Singh (Aug) 117 
“Gurubax Singh Gorowara v.: Begum 


Rafiya Khurshid (May) 66 
dol of Shri Radhaji v. State (Sep) 129 
Jagdish Lal Chawala Dr. v. Ratan 

Chand (Dec) 186 
.Jugalkishore. Asati v. State (Cun) 89 


‘Kapilnath Mistri v, Shyam  Kishorelal 
Agarwal (Cct) 150 
Lalit Lazarus v. Lavina Lazarus 
(May) ‘0 (FB) 
‘Laxmansingh v, State (Jan) 13 
M. P. State Co-operative Market- 
ing Federation Ltd. v. Firm Umrao 
Singh Ramlal Sogani, Ashoknagar 


(Cec) 183 
Marry A. P. Smt. v. K. G. Raghawan 

(ar) 40 
Nandkishore v. Munnibai (Mar) 45 


Narayandas v. Public Trusts 
Narayanlal v. Rukhmanibai : 
(May) 74 (FB) 
Onkarmal Radhakishan M/s. v. State 


(Jul) 99 


(Sep) 133 

Padmavati Devi v. State (Feb) 32 
Pooranchand v. Idol, Shri Radha- 
krishnaji (Jan) 10 
Pooranmal v. Sushila Devi (Apr) 58 
Pritamchand v. Rent Controlling Au- 
thority (Oct) 148 
Rajendra Kumar v. State (Jul) 108 
Rajendra Singh v. State (Jan) 1 


Ramdayal Umraomal M/s. v. M/s. Pan- 

nalal Jagannathji (Oct) 153 (FB) 
Rameshchandra v. Premlata Bai 

(Jan) 15 

Ramesh Kumar v. Gadarai (Aug) 124 

Ramnarayan v. Firm Mangeram Radhe- 


shyam Hardoi (Apr) 61 
Satyapal Anand v. State . (Jan) 6 
Shrichand v. Tejinder Singh (May) 76 


Singh Transport Co. v. Nagar Palika 


Parishad Datia (Sep) 142 
State v. Premabai | (Jun) . 85 
State v. Satyapal Wasson (Aug) 119 
Sukram v. Smt. Mishri Bai (Sep) 144 
Swami Swaroopanand Saraswati v. 

Ramji Tripathi (Apr) 50 
Tara Malik Mrs, v. State (Dec) 188 


Vikram Singh v. Krishna Singh Judev 
(Oct) 145 


Yeshwant Rao v. Sampat (Feb) 21 (FB) 


SUBJECT INDEX 


‘Arbitration Act (10 of 1940), S. € (1) (b) 
— Powers of Court — Court has power 
‘to appoint arbitrator where arbitrator 
«chosen by parties refuses to arbizrate 
(Jan) 89B 
S. 30 — Application for making an 
-award rule of Court — A ‘minor’, party 
0 award — Guardian ad litem cf minor 
‘not appointed — Order making award 
‘rule of Court would be nullity end void 





ab initio (&ug) 117 
—S. 30 — Error of law or fact — In- 
ctterference by Court — When pen 


——S. 37 (5) — Limitation Act (36 of 
1963), S. 14 — Exclusion of time spent 
ïn arbitration proceedings — Allowed 
conly under S. 37 of Arbitration Act and 
not under S. 14 of Limitation Act 

l (Jun) 89A 
——S. 37 (5) — Exclusion of ime — 
“Order of Court that it had no rower to 
appoint another arbitrator on arbitrator 


j 
f 
(Aug) 11s 


Arbitration Act (contd.) 

chosen by parties refusing to arbitrate 
— Suit filed — Time taken in arbitra- 
tion proceedings has to be excluded 

: (Jun) 89C 
Cantonments Act (2 of 1924), S. 60 — 
See Constitution of India, Sch. VII, List 


II, Entry 49 (Dec) 188 

Civil Procedure Code (5 of 1908), 
S. 9 — See also 

(1) Co-operative Societies — M. P. 

Co-operative Societies Act (1961), 

S. 82 (1) (œ) (Dec) 183 

(2) Madhya Pradesh Public Trusts 


Act (30 of 1951), S. 32 (Jan) 10C 
——S. 9 — Suit by idol — Maintainabi-~ 
tily — Idol or deity is a jutistic person 
— Can sue as such through a next 


friend J (Jan) 10A 
—S. 20 — Place of suing — Suit 
against State Government — Words ‘ac< 


tually and voluntarily resides’ do not 


ee ee 


Civil P. C. (contd.) 
apply — Suit can be filed where busi- 
mess is carried on | (Jun) 96 
——S, 23 — Suit to be transferred to 
Court subordinate to another High 
Court — Application for transfer where 
to be made (Apr) 59C 
——S. 24 — Grounds for transfer. 
(Apr) 50D 
——S, 104 (2) — Bar of appeal from ap- 
pellate Order — Letters- Patent Appeal 
— S. 104 (2) does not bar appeal from 
decision of single Judge to Division 
Bench (May) 76B 
——S. 115 — See Workmen’s Compensa- 
tion Act (8 of 1923), S. 2 (1) (b) 
: (Feb) 21 (FB) 
——O, 6, R. 17 — See also Divorce Act 
(1869), S, 10 (May) 70A (FB) 
~——O, 6, R. 17, O. 7, R. 7 — Subse- 
quent event — Ejectment suit inter alia 
on ground of default in payment of rent 


— Application for amendment of plaint 
ən basis of sub-letting — Whether can 
be allowed. AIR 1952 Punj 221 Dis- 
sented from (Oct) 157 
——O. 7, R 7 — See 

(1) Ibid, O. 6, R. 17 (Oct) 157 


(2) Divorce Act (1869), S. 10 

(May) 70A (FB) 
——O, 14, R 2 — Issue relating to 
jurisdiction — Can be tried as prelimi- 
nary issue only if it can be disposed of 
without recording any evidence, AIR 
1978 M. P, 16, Reversed (Oct) 153 (FB) 
Gonstitution of India, Art. 14 — See 
(1) Madh. Pra, Van Bhumi Shashwat 
Patta Prati Sahharan Adhiniyam 
(1973) (Feb) 32A 
(2) Panchayats — Madhya Pradesh 
Panchayats Act. (1962), S. 21 (2) 
_ Proviso (Jan) 1B 
——Art, 19 — See Madh Pra. Van 
Bhumi Shashwat Patta Prati Sahharan 
‘Adhiniyam (1973) (Feb) 32A 
——Art. 19 (1) (c), (2), (4) & (6) — See 
Go-operative Societies M. P. Co- 
operative Societies Act (1961), S. 19C 
(2) & (3) (Nov) 173 
——Art, 19 (1) () & (g) — See Essential 

.Commodities Act (1955), S. 3 (3-C) 
(Nov) 163A 
——Art, 20 — See Panchayats — Madhya 
Pradesh Panchayats Act (1962), S. 17 (5) 
(Jan) 1D 


~—Art, 31 — See 

(1) Essential Commodities Act (1955), 

- S. 3 (8-C) (Nov) 163A 

(2) M. P. Van Bhumi Shashwat Patta 
Prati Sahharan Adhiniyam 

P (Feb) 32A 


. —6Sch. VII, List I, Entry 49, 
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Constitution of India (contd.) 
—Art, 31-A — Applicability — M, F- 
Act 33 of.1973 — Not protected under 


Art. 31-A _ (Feb) 32E» 
——Art. 226 — Alternative remedy — 
Petitioner submitted his withdrawař 


from election not accepted — Such a: 
candidate concerned with a declaration 
that the result of election wherein he- 
has been declared as a defeated candi- 
date losing his security amount alone 
should be quashed -— Entitled to relief | 
under Art. 226 (Sep) 1352 
-—— Art. 226 (3) — Writ petition chal 
lenging rejection of petitioner’s nomina- 
tions — Availability of “other remedy’ 
of election petition — Petition, held not 
maintainable (Jan) 13 
—-Art. 252 — See also Madhya Fra- 


desh Official Languages Act (1958), S, & 


(Jul) 108B 
——-Art, 252 — Publication of resolu- 
tion of State Legislature — Not essen- 
tial for coming into-force of adopted 
Act (Jul) 108C 
-——Art. 252 (1) — Powers of Parlia- 


ment under — It can pass law in respect 
of even those States not passing a pre- 
vious resolution (Jui) 108A. 
——Art, 299 — See Civil P, C. (1908), 
S. 20 (Jun) 96 
——Art. 326 — See Panchayats 
Madhya Pradesh Panchayats Act (1962): 
S. 6A (1) (a) (Jan) 1A: 
——Art. 372 (2) — See Ibid, Sch. VII, 
List II, Entry 49 (Dec) 188 
——Sch. VII, List I, Entry 3 — See Ibid; 
Sch. VII, List II, Entry 49 (Dec) 188 
List F, 
Entry 3 and Art. 372 (23 — Taxes om 
land and buildings — Imposition by 
State Legislature within’ Cantonment: 
Areas by M. P. Act 14 of 1964 — Valid 
— Not barred by Entry 3, List I of 
Sch. 7 and S. 60 of Cantonments Act 
(Dec) 188+ 
Contract Act (9 of 1872), S. 17 — See 
Bindu Marriage Act (25 of 1955), S. 12 
(1) (cy (Mar) 45D 
—5. 74 Penalty and liquidated 
damages — Stipulation that on default 
by one party other party would be en-- 
titled to claim a sum, heid was by way 
of penalty and not liquidated damages : 
(May) 66B- 
CO-OPERATIVE SOCIETIES 
—Madhya Pradesh Co-operative Societies: 
Act (17 of 1961), S. 19-C (2) and (3) — 
Not violative of Art. 19 (1) (ec) — Bx- 
pression ‘in the imterests of general’ 


— 


‘Co-operative Societies — 
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M. P. Co- 
operative Societies Act (eontd.) 
public in Art. 19 (6) and the word ‘mora- 
lity’ in Art. 19 (2) and (4), meaning of — 
AIR 1951 Pat 12 (SB), Dissented from 
(Nov) 173 
——S. 64 (1) (c) — See Ibid, S. 82 (1) tc) 
(Bec) 133 
——Ss. 82 (1) (ce) and 64 (1) (c) — Dis- 
pute regarding ‘business’ of society with 


person having ‘business transactions’ 

with it — Civil Courts jurisdiction 

when ousted (Dec) 133 
“DEBT LAWS 


—Madhya Pradesh Anusuchit Jati Tatha 
Anusuchit Jan Jati Rini Sahayata Adhi- 
niyam (12 of 1967), S. 2 (4) — See also 
Ibid, S. 7 (1) (i) (Aug) 114 (FB) 
—S. 2 (4) — Words “all liabilities” 
in definition of “Debt” — Whether ar- 
rears of rent and ascertained damages 
under decree covered — Use nof 
preamble in interpreting enactment — 
Duty of Court (Apr) 38 
-—Ss. 7 (1) (i) and 2 (4) — Decree far 
arrears of rent — Execution — Liabilicy 
for payment of arrears comes 
the term “debt” — Execution is barred 
under S. 7 (1). 1973 MPLJ (Notes) 132 
not good law in view of 1973 MPLJ 
(Notes) 130 (Aug) 114 (FB) 
—Madhya Pradesh Moneylenders Act 
(13 of 1934), Ss. 3, 7, Explanation — Pra- 
visions are mandatory — Non-com- 
pliance — Effect (Oct) 150 
—S. 1, Explanation — See Ibid, S. 3 
(Oct) 150 


Divorce Act (4 of 1869), S. 10 — Peti- 


tion for dissolution of marriage by kus- 
band —- Subsequent amendment of peti- 
tion by incorporating ground of adultery 
— Decree on ground of adultery if cen 
be granted (May) 70A (FB) 
——Ss. 10 and 17 — Petition for dis- 
solution of marriage by- husband — 
Adultery — Standard of proof ` — Dez- 
ree for dissolution of marriage — Con- 
firmation of (May) 70B (FB) 
—S. 17 — See Ibid, S. 10 

(May) 70B (FB) 


_Essential Commodities Act (10 of 1955), 


S. 3 — See M. P. Wheat Procurement 
(Levy) Order (1973), S. 2 (a) (Jan) 5 
——S. 3 (3-C) — Sugarcane (Control) 
Order (1966), Sch. 2, Cl. 5-A — Fixaticn 


of price of “levy sugar” — Price fetch- 
ed by sale of free. sugar can be taken 
violation of 


into consideration — No 


within © 


Essential Commodities Act (contd.) 
Arts. 19 (1) (f) and (g) and 31. W. P. 
No. 3013 of 1975 etc, D/- 5-1-1979" 
(Mad), Diss. (Nov) 1634- 
—-S. 3 (3-C).— Fixation of price of 
levy sugar — Price fixed on basis of 
rates for _ previous years is illegal 

(Nov) 163B. 
Forest Act (16 of 1927), S. 83 — M. P. 
Forest Contract Rules, R. 8 — Forest: 
Contractor’s default in payment of in- 
stalment — Right of Forest Department 
to stop working of contract (Jun) 89D” 
Hindu Law — Religious endowment — 
See Civil P. C. (1908), S. 9 (Jan) 10A 
— Religious endowment — What is 

(Jan) 10E 

Hindu Marriage Act (25 of 1955)... 
S. 5 (iii) — See Ibid, S. 9 (Sep) 144 
—-Ss. 9 and 5 (iii) —Decree for restitu- 
tion of conjugal rights — Refusal of — 
Marriage in contravention of S. 5 (iiy 
— Not a ground for refusal (Sep) 14& 
Ss. 9 (3) and 23 — Withdrawn from 
society of other without reasonable ex- 





cuse — Burden of proof (Jan) 15E 
—S. 12 (1) (ec) — Petition for annul- 
ment of marriage — Consent by force 
or fraud — Term ‘fraud’ cannot be 
attributed the same meaning as it has 
under S. 17, Contract Act. AIR 1959 
MP 8, Overruled (Mar) 45D 


—S. 12 (1) (d) — Petition under, for 
decree of nullity — Pregnancy of re- 
spondent at the time of marriage — 
Evidence (Mar) 45A.. 


—Ss. 12 (1) (d) and 12 (2) (ii) and (iii 
— Petition for annulment of marriage 
under S. 12 (1) (d) — Compliance with: 
S. 12 (2) (b) (ii) is a condition prece- 
dent to the entertainment of petitiom 
(Mar) 456° 
S. 12 (1) (d) and (2) (b) (ii) — Peti— 
tion under S. 12 (1) (d) — Delay — 
S. 5 of Limitation Act is not applicable- 
(Mar) 450 
—S. 23 — See Ibid, S. 9 (3) 
(Jan) 15B: 
——S. 23 (3) (as added by Amendment 
Act 68 of 1976) — Scope (Jan) 154 
` HOUSES AND RENTS 

—Madh. Pra. Accommodation Control: 
Act (14 of 1961), S. 39 (1), (2) Proviso, 
(3) — Control over letting — Power of 
Authorised Officer (Oct) 148: 
—Ss. 39 (4) and 42 — Sections do 
provide machinery for ejectment of” 
allottee-tenant on termination of tenancy” 
(Sep) 1392: 

—S. 42 — See also hid, S. 39 (4) 
(Sep) 139 Es 
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-Houses & Rents — M. P. Accommodation 
Control Act (contd.) 

-——-S, 42 — Expression “ceases to hold 

-such office on account of transfer?” — 

-Meaning of (Sep) 139 A 


Income-tax Act (43 of 1961), S. 37 (1) 
-Donations to Chief Minister's 
Drought Relief Fund — Held to be al- 
-dowable deduction. 1976 Tax LR 877 
(Madh Pra), Overruled (Feb) 26 (FB) 


Interpretation of Statutes — -Addition of 
“words by Court — Permissibility — See 
Debt Laws — Madhya Pradesh (Anu- 
ssuchit Jati Tatha Anusuchit Jana Jati) 
Rini Sahayata Adhiniyam (1967), S. 2 
(4) (Apr) 58 
——Aims and Objects — See Debt Laws 
-Madhya Pradesh (Anusuchit Jati Tatha 





.-Anusuchit Jana Jati) Rini Sahayata 
_Adhiniyam (1967), S. 2 (4) (Apr) 58 
~_—Heading — Construction of — See 
“M. P. Agricultural Produce Markets 
-Act (1960), S. 2 (1) @ (Sep) 133 

Preamble — See Debt „Laws — 


“Madhya Pradesh (Anusuchit Jati Tatha 
„Anusuchit Jana Jati) Rini Sahayata 
~Adhiniyam (1967), S. 2 (4) (Apr) 58 
“Letters Patent (Madh Pra), Cl. 10 — See 
valso Civil P. C. (1908), S. 104 (2) 
(May) 76B 
-———Cl. 10 — Judgment — Order trans- 
-ferring suit from one Court to another 
(Apr) 50A 
Cl. 10 — Power of Division Bench 
hearing Letters Patent Appeal — Has 
same power as single Judge has as a 
-first Appellate Court in respect of both 
«questions of fact and of law (Apr) 50B 
——Cl. 10 — ‘Judgment’ — Order of 
«single Judge setting aside ex parte 
_«decree under O. 9, R. 13 is a ‘Judgment’ 
-— Hence appeal is competent. AIR 
“1962 Bom ‘241 (FB); AIR 1922 Cal 407 
-and AIF, 1926 Cal 327, Dissented from 
(May) 76A 
Cl. 10 — Division Bench has the 
“Same power which the single Judge 
“has as a first appellate Court — Misc. 
“FL A. No. 151 of 1975, D/- 27-8-1976 
*(Madh Pra), Reversed (May) 76C 


Limitation Act (36 of 1963), S. 5 — See 
Hindu Marriage Act (25 of 1955), S. 12 
«{1) (d), (2) (b) (i) (Mar) 45C 

S. 14 — See Arbitration Act (1940), 
“S. 37 (5) - (Jun) 89A 


“Madhya Pradesh Accommodation Con- 
trol Act (41 of 1961) 
See Under Houses and Rents. 











Madhya Pradesh Agricultural Produce 
Markets Act (19 of 1960), S. 2 (1) (i) 
Schedule, Category IV — Expression — 


“Agricultural Produce’ — Scope = of 
(Sep) 133 
——Sch. Category IV — See Ibid, 5S. 2 
G) G) (Sep) -133 
Madhya Pradesh {Anusuchit Jati Tatha 


Anusuchi Jan Jati Rini Sahayata 
Adhiniyam (12 of 1967) 

See - Under Debt Laws. 

Madhya Pradesh Ceiling on Agricultural 
Holdings Act (20 of 1960) 
See Under Tenancy Laws. 

Madhya Pradesh Co-operative 
Act (17 of 1961) 

See under Co-operative Societies. 
Madhya Pradesh Forest Contract Rules, 
R. 8 — See Forest Act (1927), S. 83 

(Jun) 89D 

Madhya Pradesh General Clauses Act . 

(3 of 1958), S. 24 — See Panchayats — 

Madhya Pradesh Gram Panchayat Nir- 

wachan Tatha Sahyojan Niyam (1978) 

(Jan) 1H 

Madhya Pradesh Gram Panchayat Nirwa- 
chan Tatha Sahyojan Niyam (1978) ` 
See under Panchayats. 

Madhya Pradesh Land Revenue Code 

(20 of 1959), Ss. 180 and 240 — Agree- 

ment by Bhuswami B to sell to A all 

jungle standing on land comprised in 


Societies 


his holding — Agreement being in vio- 
lation of Ss. 180 and 240 is void 
(May) 66A. 
eS 240 — See Ibid, 5S. 180 
(May) 664 


Madhya Pradesh Moneylenders Act 
(13 of 1934) 


See under Debt Laws. 


Madhya Pradesh Municipal PEPER EE 
Act (23 of 1956) 

See under Municipalities. 

Madhya Pradesh Municipal Corporation 
(Preparation, Bevision and Publica- 
tion of Electoral Rolls and Selection 
of Councillors) Rules (1963) ` 
See Under Municipalities. 

Madhya Pradesh Municipalities 
(37 . of 1961) 

See under Municipalities. 
Madhya Pradesh Nagariya Sthawar 
Sampati Kar Adhiniyam (14 of 1964), 
Pre. — See Constitution of India, Sch. 
VI, List II, Entry 49 (Dee) 188 
——S. 4 — See Constitution of India 
Sch. VII, List II, Entry 49 (Dec) 188 
Madhya’ Pradesh Official Languages Act 
(5 of 1958), S. 4 — Inapplicable to a 
Central Act adopted by State Legisla- 
ture of Madhya Pradesh under Art. 252 


Act 


ae 


owner of 
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Madhya Pradesh Official Languages Act 
(contd.) 
(1) of Constitution — Such Act is mot 
a State Act (Jul), 10€B 
Madhya Pradesh Panchayats Act (7 of 
1962) 
See under Panchayats. 
Madhya Pradesh Public Trusts Act (30 
of 1951), S. 26 — Application -to Court 


for direction — When Registrar has 
jurisdiction to make such application 
(Jul) 9EA 
——S. 26 (1) (b) — Mismanagement — 
Instances (Jul) 9EB 
——S. 26 (1) (c) — Direction of Court 
for administration of trust — If trust 


property is in possession of trustee de 
son tort, that will be a cause for seez- 
ing direction of Court (Jul) 989C 
——S. 27 (2) (f) — Powers of Court — 
Trustee de son tort mismanaging trust 
property — Order removing such trus- 
tee and directing him to deliver trust 
properties to working trustee or his 
nominee can be passed (Jul) 96D 
——-S, 32 — Bar to hear or decide suts 
~~ Suit for declaration that an idol is 
suit property — Maintaia~ 
ability — Condition precedent 

(Jan) 10C 
Madh. Pra. Wheat Procurement (Levy) 
Order, 1973, S. 2 (a) — Wheat aad 


wheat-seeds — Distinction — Person 
growing “wheat-seeds’ — Not liable for 
levy of wheat (Jan) 6- 


Madhya Pradesh Van Bhumi Shashwat 
Patta Prati Sahharan Adhiniyam 1973 
(33 of 1973) — Constitutionality Act 
not violative of Arts. 14, 19, and 31 of 
the Constitution (Feb) 32A 
——S. 3 (2) (a) — Interpretation 

(Feb) 32C 
Mahommedan Law — Minor — Guar- 
dian — Mother cannot be legal guar- 
dian of mimor’s property and  canrot 
enter into agreement to alienate it 

(May) 65C 
Motor Vehicles Act (4 of 1939), Ss. 2 
(19) and 110-B — Jeep owned by 
UNICEF loaned to Government — Ac- 
cident resulting in death of two per- 
sons by rash and negligent driving of 
Government driver — Government is 
vicariously liable (Jun) 85A 
S. 95 (1) (c) — Policy covering risk 
of pillion rider if carried by reason of 
or in course of employment — Insured 
earrying mechanic to start his rice mill 
-— Death of mechanic due to accident 
— Risk if covered (Aug) 124C 
——S, 110-B — See also Ibid, S. 2 (19) 

(Jun) 85A 





Motor Vehicles Act (contd.) cite 
——S. 110-B — Accident resulting in: 





death — Claim for compensation — De-- 
termination (Jun) 85B- 
S. 110-B — Motor accident — Neg- 
ligence of driver — Burden of proof — 
Principle of res ipsa loquitur — Ap~ 
plicability (Aug) 124A 
——S5. 110-B — Motor accident — Death: 

— Compensation — Determination 
(Aug) 124B 

MUNICIPALITIES 


—Madh. Pra. Municipal Corporation Act: 
(23 of 1956), S. 441 — See Constitution 
of India Art. 226 (Sep) 135 B 
—Madh, Pra. Municipal Corporation (Pre-- 
paration, Revision and Publication of 
Electoral Rolls and: Selection of Coun- 
cillors) Rules (1963), R. 17 — With- 
drawal of nomination — Collector fixing 
the date for withdrawal in contraven- 
tion of R. 17 (Sep) 135A 
—Madh. Pra. Municipalitis Act (37 of 
1961), S. 130 — Municipal council has 
no power to enhance fee on vehicles: 
halting at Bus Stand for the purpose- 
of setting down and taking up passen- 
gers (Sep) 142° 


MUNICIPALITIES 

—Madhya Pradesh Gram Panchayat 
Nirwachan Tatha Sahyojan Niyam (1978) 
— Validity — Absence of provision for ` 
appeal — Not by itself sufficient to in- 
validate the Rules (Jan) 1G 
——Validity — Requirements of 5S. 319" 
(3) of the M. P. Panchayats Act and 
S. 24 of M. P. General Clauses Act com- 
plied with — Rules mot invalid merely 
because of absence of publication of 
Rules in newspaper (Jan) 1H 
—Madhya Pradesh Panchayats Act (7 of 
1962), Ss. 5 and 21 (1) (as introduced by 
Amendment Act of 1978) — Effect of 
Amendment introducing S. 21 (1) 

: (Jan) 1C 
S. 5 (2) — Preparation, revision and’ 
correction of list of voters — Rules as: 
to — M. P. Gram Panchayat Nirwachan 
Tatha Sahyojan Niyam 1978 provides 
for the matters (Jan) 1F 
—-S. 6-A (1) (a) (as introduced by 
Amendment Act of 1978) — Validity — 
Not ultra vires S. 19 of Representatiom 
of the People Act (1950) (Jan) 1A 
——S. 11 (4) (as introduced by Amend- 
ment Act of 1978) — Guidelines to Col- 
lector for dividing Gram Sabha inte 
Wards — M. P. Gram Panchayat Nirwa- 
chan Tatha Sahyojan Niyam 1978 pro- 
vide for such guidelines (Jan) 1E 





_ Art, 226 (3) 


B 


“Panchayats — Madh. ‘Pra. 
Act (contd.) 


Subject’ Index, 
Panchayats 


——8§-17 (5) (as inserted by M. P, Ordi- — 


mance 14 of 1978} — Not violative of 
Art. 20 of Constitution (Jam) 1D 
——S. 21 (1) — See Ibid, S.5 (Jan) 1C 
——S,. 21 (2) Proviso (as introduced by 
Amendment Act of 1978) — Validity — 
"Not violative of Art. 14 of Constitution 

(Jan) 1B 


——S, 319 (8) — See Panchayats — 





Madhya Pradesh- Gram Panchayat 
fNirwachan Tatha Sahyojan ` Niyam 
(1978) (Jan) 1H 
S. 357 — See Constitution of India, 
(Jan) 13 


(43 


Representation of the People Act 
of 1950), S. 19 — See Panchayats 
“Madhya Pradesh Panchayats Act (1962), 
<S. 6A (1) (a) (Jan) 1A 
Seeds Act (54 of 1966), S. 2 (11) — See 
‘Madhya Pradesh Wheat Procurement 
{Levy) Order (1973), S. 2 (a) (Jan) 6 
“Special Marriage Act (43 of 1954), 
-S. 27 (1) (d) — Cruelty — What amounts 
“to — Single act of violence ` (Mar) 40 
“Specific Relief Act (47 of 1963), S. 34— 
wCourt’s power to grant declaratory de- 
‘cree under general provisions of law 
(Apr) 61 
“Succession Act (39 of 1925), S. 51 — 
Death intestate of Parsi male — Succes- 


«sion to his property (Feb) 17 
——Ss, 192, 193, 194 — Applica- 
‘ion: under Section 192 — issu- 


ance of summons to the other party 
— Recording of satisfaction on ground 


-specified in S. 193 is condition prece~ 
ident (Oct) 145 
——§, 193 — See Ibid, S. 192 
l (Oct) 145 
9, 194 — See Ibid, S. 192 
i (Octy 145 
‘Sugarcane (Control) Order (1966), 


‘Sch, 2, CL 5A — See Essential} Commodi- 
‘ties Act (1955), S. 3 (8-C) ~~ (Nov) 163A 
TENANCY LAWS 
—Madhya Pradesh Ceiling on Agricul- 
dural Holdings Act (20 of 1960), S. 2 (gg) 
— ‘Family’ — Deities installed in tem- 

aie do not constitute ‘family’ 
d OR 1298 


ALR, 1979 Madhya Pradesh 


Tenancy Laws — Madhya Pradesh: Ceil- 
ing on Agricultural Holdings Act 
{contd.})  - 

——S. 2. (h) — ‘Holder’ — Endowment 

of land in favour of. deities — Each 

temple having more than one deity — 

Each deity if can be considered as sepa- 

rate holder for fixation of ceiling 

(Sep) 129C 

—Ss. 3 (c), 7, 9 and 20 — Land held 

by deity in private temple — Not ex- 

empt from operation of Act (Sep) 129A 

——S. 7 — See Ibid, S. 3 (C) 

(Sep) 129A 

——S. 9 — See Ibid, S. 3 (c) (Sep) 129A 

—S. 11 (5) — Suit against order of 

competent authority — Suit for mere 

declaration of title without claiming 
any other relief when maintainable 


(Feb) 17 

—S. 20 — See Ibid, S. 3 (cY 
(Sep) 129A 
Torts — Vicarious liability -- Motor 


driver giving lift to a person in dis- 
regard of a statutory rule or prohibi- 
tion — Owner of vehicle held liable. 
AIR 1960 Madh Pra 147, Overruled 
(May) 74 (FB) 
Transfer of Property Act (4 of 1882), 
S. 106 — Tenacy month expiring on 9th 
of calendar month — Notice determining 
tenancy with effect from 10th of a 
month is valid (Dec) 186 


Trusts. Act (2 of 1882), S: 3 — See Hindu 
Law — Religious endowment (Jan) 10B 


Urban Land (Ceilings and Regulation) 
Act (33 of 1976), Pre — See Madhya 


Pradesh. Official ` Languages Act 1958, 
S. 4 (Jul) 108B 
——Sch. 1, Item 8 — See Constitution 
of India, Art. 252 (i) (Jul) 108A 
Workmen’s Compensation Act (8 of 


1923), Ss. 2 (1) (b), 19 (2) — Order pas- 
sed by Commissioner under S. 19 (2): 
— Not revisable by High Court under 
S. 115, C. P. C. 1970 Lab IC 1656 (Madh 
Pra) Overruled. AIR 1938 Lah 855, 
AIR 1951 Assam 88, AIR 1941 Pat 65 
(FB), AIR 1960 Bom 387, AIR 1970 Bom 
278, Dissented from (Feb) 21 (FB) 
——S. 19 (2) — See Ibid, S. 2 (1) (b) 

(Feb) 21 (FB) 
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JE: OE CASES OVERRULED; REV ERSED AND DISSENTED FROM ETS, 
IN AIR 1879 MADHYA PRADESH 


Whe Dicsented From in; Over.: 


By if Ss Madh Bha 121 — Over. 
HYG SC 1745 (Oct) 

IET GaTe Madh Pra 8 — Over. 
G89: Biadh Pra 45D (Mar). 
TRE Isap Madh Pra 147 — Over. AIR 

GITO: Riadh Pra 74 (FB) (Mav). 

MSN E264 Madh Pra 171 — Diss. 
OPS! Cal 162 A (May). 

WE Wer ifadh Pra 155 — Dissent, AIR 
E329 Aadh Pra 182 (FB) (Jul). 

GEE cb C 1956:CR 224 of 1965 DJ- 
BG-r-0965 (Madh Pra) — Over, 
KER: £79 Madh Pra 21 (FB) (Feb), 

QE Mie Petn, No. 85 of 1963 Dj- 

, H@-$-1975; (M.P.) — Revers, AIE 1979 
BG; ETG8B (Sept). 

W Gx. No, 874 of 1969, D/- 23-9- 
H&Y2:; (Diah Pray — Revers. AIR 
n AS SC 20380 A, B, C, D (Jun), 


AIR 


AIR 


Overruled in; 
AIR « (1972) Cri, Revn, No, 709 of 1971, 


Revers.: Reversed in, 


Dja 
5 1-2-1972 (Madh Pra) — Revers. AIR) 
1979 SC 437 A, B (Mar), 

1973 MPLJ (Notes) 132 — Not good law 
in view of 1973 MPLJ (Notes), 130 
AIR 1979 Madh Pra 114 (FB) (Aug). 

AIR 1974 Madh Pra 131 — Diss. AIR 
1979 All 80B (Feb); AIR 1979 AN 
83B (Mar). 

1976 Misc. FA No, 151 of 1975, D/~ 27-8« 
1976 (M.P.) — Revers. AIR 1979 
Madh Pra 76C (May). 

1976 Tax LR 877: (1975) 101 ITR 818 
(Madh Pra) — Over, AIR 1979 
Madh Pra 26 (FB) (Feb). 


AIR 1977 Madh Pra 28 — Diss, AIR 
1979 All 394B (Dec), 
AIR 1978 Madh Pra 16 — Revers. AIR 


1979 Madh Pra 153 (FB) (Oct), 
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Madhya Pradesh High Court 


AIR 1979 MADHYA PRADESH 1 


G. P. SINGH, C. J, AND 
J. S. VERMA, J, 


Rajendra Singh, Petitioner v. State of 
Madhya Pradesh and others, Respon- 
dents, 


Mise. Petn, No, 
14-9-1978. : 

(A) M. P. Panchayats Act (1962), 
S. 6-A(1)(a) (as introduced by Amend- 
ment Act of 1978) — Validity — Not ultra 
vires S, 19 of Representation of the 
People Act (1950) — (Representation of 
the People Act (1950), S. 19 — Constitu- 
tion of India, Art. 326). 


346 of 1978, D/- 


A plain reading of S, 6-A shows that - 


clause (c) does not override clause {a) 
and it only provides that the qualifica- 
tions other than those specified in 
clauses (a) and (b) for being registered 
as a voter in the Gram Sabha remain 
the same as are prescribed for the Legis- 
lative Assembly electoral roll. To ihe 
extent that a different provision has been 
made, such ag in clause (a), reference to 
the corresponding qualification for regis- 
tration in the Legislative Assembly elec- 
toral roll is wholly uncalled for. The 
provisions in the Panchayats Act are not 
subject to the provisions of the Repre- 
sentation of the People Act, 1950. S. 19 
of the Representation of the People Act, 
1950 is in consonance with Art. 326 of the 
Constitution wherein the minimum qta- 
lifying age of 21 years is laid down as 
a qualification for a voter for electicns 
to the House of People and to the Legis- 
lative Assembly of every State. Obvious- 
ly neither Section 19 of the Representa- 


TV/IV/E246/78/CWM 
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tion of the People Act, 1950 nor Art. 326 
govern the qualifications of a voter for 
inclusion in the voters list prepared 
under the Panchayats Act. 

(Para 4) 


Anno: AIR Manual, 3rd Edn., Rep. of 
the People Act (1950), S. 19, N. 1% AIR 
Comm. Const. of India, 2nd Edn, 
Art. 326, N. 2, 


(B) M. P. Panchayats Act (1962), — 
S. 21(2) Proviso (as introduced by 
Amendment Act of 1978) — Validity — 
Not violative of Art. 14 of Constitution 
— (Constitution of India, Art. 14). 


The object of S. 21(2) Proviso clearly 
is to ensure that either the Sarpanch or 
the Up-sarpanch of every Gram 
Panchayat belongs to one of the Schedul- 
ed Castes or Scheduled Tribes, It is 
difficult to appreciate how such a provi- 
sion made for ensuring proper repre- 
sentation of the weaker section of society 
in the administration at the Gram 
Panchayat level can be said to infringe 
Article 14. It can hardly be doubted that 
the members of the Scheduled Castes 
and Scheduled Tribes, ie, the weaker 
section of the society constitute a distinct 
class and some provision to énsure their 
participation in the administration at the 
village level is in consonance with the 
provisions of the Constitution. Adequate 
provision has to be made so as to pro- 
vide opportunities to them to come at 
par with other classes of society which 
are better placed and more privileged. A 
provision of this nature is certainly in 
consonance with this laudable object and 
fully satisfies the permissible classifica- 
tion under our Constitution. The classifi- 
cation is reasonable and it has a rational 


2 M.P, [Prs, 1-2] - Rajendra Singh v. State (J. S. Verma J.}. 


nexus with the object sought to be 
achieved, (Para 5) 

Anno: AIR Comm. Const. of India (2nd 
Edn.), Art, 14, N, 42(g). 

(C) M. P. Panchayats Act (1962), Ss. 5 
and 21(1) (as introduced by Amendment 
Act of 1978) — Effect of Amendment in- 
troducing S. 21(1). 

There can be no doubt that the voters 
list prepared under Section 5 of the 
Act is for the purpose of election to the 
Gram Panchayat, Any other construction 
would render the voters list an exercise 
in futility because it is not required ta 
serve any other purpose. Sub-section (1) 
of Section 21 introduced by amendment 
does not lead to the conclusion that 
there should be a separate provision for 
preparation of voters list for election to 
the Gram Panchayat akin to S. 5. Prior 
to the amendment, the election to the 
office of Sarpanch was not direct and 
only the Panchas were. elected directly. 
The effect of this amendment is that tha 
Sarpanch is also to be elected directly 
like the Panchas, Apparently, it was for 
this reason that such an additional pro- 
vision was considered necessary and 
sub-section (1) of Section 21 was 
enacted. (Para 7) 

(D) M. P. Panchayats Act (1962), 
S. 17(5) (as inserted by M. P. Ordinance 
(4 of 1978)) — Not violative of Art. 20 
of Constitution — (Constitution of India, 
Art. 20). 

A provision providing for disqualifi« 
cation for contesting an election does 
not amount to an ex post facto criminal 
law so as to attract the prohibition 
contained in Article 20 of the Constitu- 
tion, (Para 8) 

Anno: AIR Comm, Const. of India, 
(2nd Edn.), Art. 20, N. 3 (B). 

Œ) M. P. Panchayats Act (1962), 
S. 11(4) (as introduced by Amendment 
Act of 1978) — Guidelines to Collector 
for dividing Gram Sabha into wards — 
M. P. Gram Panchayat Nirwachan Tatha 
Sahyojan Niyam 1978 provides for such 
guidelines, À 

Rule 3 of the 1978 Rules gives the 
requisite guidance and sub-rule (1) there- 
of expressly refers to Section 11(4). 
Therefore merely because the Preamble 
to the Rules while mentioning. the other 
enabling provisions conferring power. to 
frame rules, does not specify Sec- 
tion 11(4) of the Act, it cannot be said 
that there are no rules to provide guide- 
lines to the Collector for dividing the 
Gram Sabha into wards, (Para 9) 


tained in Section 318 has been mention- 
ed as also Section 12 of the Act: More- 
over it was not necessary to -specify 
Section 11(4) in the Preamble to . the 
Rules because that provision deals only 
with the mode of division of the Gram 
Sabha area into wards and not with the 
rule-making power which: is contained 
in different provisions of the Act which 
have been specified in the Preamble to 


the Rules. (Para 9) 
(F) M. P. Panchayats Act (1962), 
S. 5 (2) — Preparation, revision and 


correction of list of voters — Rules as to 
— M. P. Gram Panchayat Nirwachan 
Tatha Sahyojan Niyam 1978 provides 
for the matters. (Para 10) 

(G) M. P. Gram Panchayat Nirwachan 
Tatha Sahyojan Niyam (1878) — Validity 
=- Absence of provision fer appeal — 
Not by itself sufficient to invalidate the 
Rules. : (Para 11) 

(H) M. P. Gram Panchayat Nirwachan 
Tatha Sahyojan Niyam (1978) — Validity 
— Requirements of S. 319(3) of the 
M. P. Panchayats Act and S. 24 of M. P. 
General Clauses Act complied with — 


Rules not invalid merely because of 
absence of publication of Rules in news- 
paper, (Para 12) 
Cases Referred: 


Chronological Paras 
1978 Jab LJ 715 2 


S. K, Dube with C. C. Dwivedi, for 
Petitioner; K. K. Adhikari, Govt. Advo« 
cate, for Respondents Nos. 1 and 2. 


J. S., VERMA J.:— The petitioner con- 
tested for the office of Sarpanch of 


Gram Panchayat, Goara, tahsil Meb- 
gaon, district Bhind, The election 
was held on 2nd June 1978, Res- 


pondents Nos. 3 to 5 were the other 
contesting candidates at that election, 
Respondent No. 3 Madhosingh hag been 
declared elected to the office of Sar- 
panch. By this petition under Article 226 
of the Constitution the petitioner chal- 
lenges the validity of election of the 
respondent No, 3 as Sarpanch on several 
grounds which are mentioned hereafter. 


2. The. petitioner has taken several 
grounds in this petition. For the reasons 
given by us in our order D/- 14-9-1978 
passed in Misc. Petn. No. 95 of 1978, re- 
ported in 1978 Jab LJ 715 (Laxmansingh 
v. The State of M P, and four others), the 
grounds which are available in an elec- 
tion petition under S, 357 of the M. P. 
Panchayats Act are not being considered. 
We are considering herein only those 


. grounds, by which the validity of cers 


ALR ~; 


The general rule-making power’ cona 


tr 


>. 4979. 

tain provisions of the M. P, Panchayats 
(Amendment) Act, 1978 (Act No. 4 of 
1978) the M. P. Panchayats (Amendment) 
Ordinance, 1978 (No, 4 of 1978); and the 
M. P. Gram Panchayat Nirwachan Tatha 
Sahyojan Niyam, 1978 are challenged. 
It may be mentioned that the M. P. 
Panchayats (Amendment) Act, 1678 
(No. 4 of 1978) has replaced and repeaied 
the M. P, Panchayats (Amendment) 
Ordinance, 1977 (No. 8 of 1977) and fhe 
M. P. Panchayats (Amendment) Orii- 
nance, 1978 (No. 4 of 1978). Shri 5. K. 
Dube, learned counsel for the petitioner, 
has made this attack to the validity of 
the Amendment Act, Ordinance and the 
1978 Rules on several grounds which 
are considered hereafter. 


3. The first contention of Shri S. K. 
Dube, learned counsel for the petitioner, 
is that Section 6-A (1) (a) introduced in 
the M., P. Panchayats Act, 1962, by fhe 
M. P. Panchayats (Amendment) Act, 1278 


(hereafter called the Amendment Act) is. 


ultra vires Section 19 of the Represen-a- 
tion of the People Act, 1950 because it 
reduces the qualifying age of a voter to 
18 years instead of 21 years. Learred 
counsel pointed out that Section 5 of the 
principal Act remains unchanged -uncer 
which a voters list is required to’ be 
prepared in accordance with the provi- 
sions of the Act, but Section 6-A(1)}ia) 
hag been introduced to bring about fhe 
above result, Prior to the amendment, 
according to Section 6 of the principal 
Act every person who was qualified to 
be registered in the Assembly roll was 
eligible to be included in the voters Est 
of the Gram Sabha on account of which 
the minimum qualifying age of a voter 
was 21 years as laid down in Section 19 
of the Representation of the People Act, 
1950. The result of this amendment is 
that by virtue of clause (a) the qualify- 
ing age of a voter in the Gram Sabha 
has been reduced to 18 years while otker 
qualifications for being registered as a 
voter remain substantially the same. 
This is also clear from clause (ce) in 
sub-section (1) of Section 6-A introduced 
by amendment, Except for relying on 
Section 19 of the Representation of the 
People Act, 1950, learned counsel corld 
not point out any other provision which 
prohibits reduction of the age of voter 
from 21 years to 18 years. Learned 
counsel placed reliance on clause (c) of 
sub-section (1) of Section 6-A to contend 
that the qualifications for being regis- 
tered as a voter remain the same as 


Rajendra’ Singh. v. State (3.5. - 


[Prs, :2-4] : M.P. 3 


those for being registered..as a voter in 
the Legislative . Assembly electoral roll. 

4. The relevant part of Section 6-A 
reads as under :— z 

“6-A. (1) Subject to the provisions of 
Section 6, every person who — ; 

(a) is not less than 18 years of age on 
the Ist day of January of the year in 
which the voters list iş prepared or 
revised: 

(b) is ordinarily resident in a Gram 
Sabha area within the meaning of Sec- 
tion 20 of the Representation of the 
People Act, 1950 (No. 43 of 1950) sub- 
ject to modification that references to 
“Constituency” therein were a reference 
to “Gram Sabha area”; and 

(e) is otherwise qualified to be regis- 
tered in the Legislative Assembly elec- 
toral roll relatable to the Gram Sabha 
area; - 


Verma J:)..- 


shall be entitled to be registered in the 
list of voters for that Gram Sabha area.” 
A plain reading of the provision shows 
that clause (c) does not override 
clause (a) and it only provides that the 
qualifications other than those specified 
in clauses (a) and (b) for being register- 
ed as a voter in the Gram Sabha remain 
the same as are prescribed for the 
Legislative Assembly electoral roll, To 
the extent that a different provision has 
been made, such as in clause (a), refer- 
ence to the corresponding qualification 
for registration in the Legislative 
Assembly electural roll is wholly uncall- 
ed for. The provisions in the Panchayats 
Act are not subject to the provisions of 
the Representation of the People Act, 
1950. Section 19 of the Representation 
of the People Act, 1950 is in consonance 
with Article 326 of the Constitution 
wherein the minimum qualifying age of 
21 years is laid down as a qualification 
for a voter for elections to the House 
of People and to the Legislative Assem- 
bly of every State. Obviously neither 
Section 19 of the Representation of the 
People Act, 1950 nor Article 326 govern 
the qualifications of a voter for inclusion 
in the voters list prepared under the 
Panchayats Act. No other statutory 
provision has been relied on to support 
this argument. Even on principle we 
find no flaw in this reduction of age in 
the qualification of a voter for the 
Panchayat elections, It is a matter of 
common knowledge that villagers most 
often mature at an earlier age. If ‘the 
Legislature in its wisdom, unfettered by 
any prohibition, has thought it fit to 
reduce the age of a voter for the Pan- 
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chayat elections, there is no ground on 
which this Court can interfere with the 
same. That being so, there is no merit 
in this argument and the same is 
rejected. 


5. The next argument of learned 
counsel for the petitioner is that the 
proviso ta sub-section (2) of Section 21 
introduced by the Amendment Act vio- 
lates Article 14 of the Constituticn and 
is, therefore, ultra vires. The relevant 
part of Section 21 reads as under :— 

"21, (2) Every Gram Panchayat shall 
have an Up-sarpanch who shall be nomi- 
nated by the Sarpanch from amongst the 
panchas of the Gram Panchayat: 


Provided that if the Sarpanch of the 
Gram Panchayat does not belong to 
Scheduled Caste or Scheduled Tribe, the 
Up-sarpanch shall be nominated from 
amongst the panchas belonging to such 
eastes or tribes”, f 


By this provision it is laid down that 
in a Gram Panchayat where the Sar- 
panch does not belong to the Scheduled 
Caste or Scheduled Tribe, the Up-sar- 
panch shall be nominated from amongst 
the panchas belonging to such castes or 
tribes, The object of the provision clearly 
is ta ensure that either the Sarpanch or 
the Up-sarpanch of every Gram Pan- 
chayat belongs to one of the Scheduled 
Castes or Scheduled Tribes. It is diff- 
cult for ug to appreciate how. such a 
provision made for ensuring proper re- 
presentation of the weaker section of 
society in the administration at the Gram 
Panchayat level can be said to infringe 
Article 14, It can hardly be doubted that 
the members of the Scheduled Castes and 
Scheduled Tribes, ie, the weaker section 
of the society constitute a distinct class 
and some provision to ensure their 
participation in the administration at the 
village level is in consonance with the 
provisions of the Constitution. Adequate 
provision hag to be made so as te pro- 
vide opportunities to them to come at 
par with other classes of society which 
are better placed and.more privileged. 
A provision of this nature is certainly 
in consonance with this laudable object 
and fully satisfies the permissible classi- 
fication under our Constitution, The 
classification ig reasonable and it has a 
rational nexus with the object sought to 
be achieved. This argument also has no 
merit and is accordingly rejected. 


6. The next contention of learned 
counsel is that the voters list -for the 
Gram Sabha prepared in accordance with 
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Section 5 of the Panchayats Act cannot 
be adopted for election to the Gram 


Panchayat since there is no statutory 
provision in the Act permitting such a 
course. The argument is that there 


should be a separate provision for pre« 
paration of the voters list for election 
to the Gram Panchayat akin to Section 5 
of the Act which provides for prepara- 
tion of voters ‘ist for the Gram Sabha. 
Learned counsel points out that for 
election of a Sarpanch, the Amendment 
Act introduces sub-section (1) in Secs 
tion 21 to make such a provision, He 
contends that there is no similar provi- 
sion for the voters list to be used for 
election to the office of Panchas, This 
ingenious argument only shows that the 
legislation is not too well drafted but 


then there is no such fatal defect as 
suggested by learned counsel for the 
petitioner. 


7. Chapter II of the Panchayats Act 
with its heading “Gram Sabhas” contains 
Sections 3 to 9. Chapter III is headed 
“Gram Panchayats” and contains Sec- 
tions 10 to 37. Section 5 lays down that 
for every Gram Sabha area there shall 
be a voters list prepared in accordance 
with the provisions of the Act and the 
State Government is empowered to make 
rules consistent with the Act providing 
for the preparation, revision and correc- 
tion of the list of voters from time to 
time. Thereafter qualifications for regis- 
tration as voter are laid down. Sec- 
tion 10 lays down that for every Gram 
Sabha, there shal] be a Gram Panchayat 
constituted in accordance with the pro- 
visions of the Act. There is no dispute 
that the voters list prepared under 
Section 5 of the Act is not required for 
holding any other election to the Gram 
Sabha except that of the Gram Pan- 
chayat constituted under the Act. Sec- 
tion 11 provides for the constitution of 
Gram Panchayat and Section 12 with 
the manner cf election and co-option 
thereto, Section 318 lays down the rule 
making power of the State Government. 
Reading all these provisions as a whole, 
there can be no doubt that the voters 
list prepared under Section 5 of the 
Act is for the purpose of election to the 
Gram Panchayat. Any other construc- 
tion would render the voters list as 
exercise in futility because it is not 
required to serve any other purpose. 
Sub-section (ti of Section 21 introduced 
by amendment and relied on by learned 
counsel for the petitioner does not lead 
to the conclusion suggested by him, 
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Prior to the amendment, the electior to 
the office of Sarpanch was not direct 
and only the Panchas were elected 
directly, The effect of this amendment 
is that the Sarparch is also to be elected 
directly like the Panchas. Apparently, it 
was for this reason that such an addi- 
tional provision was considered necessary 
and sub-section (1) of Section 21 was 
enacted, This argument also has no 
merit and is rejected. 


8. It was also urged on behalf of the 
petitioner that the insertion of sub-sec- 
tion (5) in Section 17 of the princ:pal 
Act by the M. P. Panchayats (Amend- 
ment) Ordinance, 1978 (No, 4 of 1978) is 
invalid being violative of Article 2C of 
the Constitution. The argument is fhat 
this provision has been brought into 
force from 19th September 1977 even 
though it was published in the Gazette 
on 13-5-1978 and it introduces retrospec- 
tively an additional disqualification for a 
candidate on account of which it violates 
Article 20 of the Constitution, A pain 
reading of Article 20 shows that the 
same has no application. When his 
fact was pointed out to learned counsel 
for the petitioner, he had nothing more 
to add. It is obvious that a provision 
providing for disqualification for con- 
testing an election does not amount to 
an ex post facto criminal law so as to 
attract the prohibition contained in 
Article 20 of the Constitution. This con- 
tention is also, therefore, rejected. 


9%. The next argument of learned 
counsel for the petitioner relates to the 
constitution of wards, Sub-section (4° of 
Section 11 introduced by the Amend- 
ment Act provides that each Gram 
Sabha area shall be divided into such 
number of wards as may be determined 
by the Collector and each ward shall 
be a single member ward. The attack 
is on the ground that the 1978 Rules are 
not framed under Section 11 (4) of the 
Act so that in’substance there are no 
rules to provide guidelines to the 
Collector for dividing ‘the Gram Sasha 
into wards, There is no dispute that 
Rule 3 of the 1978 Rules gives the 
requisite guidance and sub-rule (1) 
thereof expressly refers to Section 11 (4) 
but the contention is that the preamble 
to the Rules while mentioning the other 
enabling provisions conferring power to 
frame rules, does not specify Sec. 11 (4) 
of the Act. There is no merit in this 
argument. As earlier stated, Rule 3 əx- 
pressly refers to Section 11 (4) of the 
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Act so that- there can be no ambiguity 
in this respect. No doubt, while enume- 
rating the several Sections of the Act 
which confer rule making power on the 
State Government, Section 11 (4) has 
not been mentioned but then the general 
rule making power ‘contained in Sec- 
tion 318 has been mentioned ag also 
Section 12 of the Act. We are also of 
the opinion that it was not necessary to 
specify Section 11 (4) in the Preamble 
to the Rules because that provision 
deals only with the mode of division of 
the Gram Sabha area into wards and not 
with the rule making power which is con- 
tained: in different provisions of the Act 
which have been specified in the Preamble 
to the Rules. No other discussion of this 
point is necessary because the existence 
of such a power in the State Government 
and the actual framing of a rule to 
provide requisite guidance to the Col- 
lector while exercising his power under 
Section 11 (4) is rightly not disputed. 
This argument also fails and is rejected. 


10. The next argument of learned 
counsel for the petitioner is that even 
though sub-section (2) of Section 5 of 
the principal Act required the State 
Government to make rules for the pre- 
paration, revision and correction of the 
list of voters from time to time and 
publication thereof, no such rules have 
been framed under Section 5 (2), This 
argument is clearly fallacious. The afore- 
said 1978 Rules which provide for these 
matters expressly state in its Preamble 
Section 5 (2) of the Act as one of the 
enabling provisions for framing those 
rules. All the matters required ‘to be 
provided for in these rules have un- 
doubtedly been laid down. This argu- 
ment is also rejected, 


11. It is then urged by learned coun- 
sel for the petitioner that while reducing 
the qualifying age of a voter from 21 
years to 18 years resulting in the in- 
crease of number of eligible voters, it 
was necessary to frame more elaborate 
rules which hag not been done by the 
aforesaid 1978 Rules; Learned counsel 
points. out that the relevant parts of the 
1978 Rules dealing with the preparation, 
revision and correction of the voters list 
are substantially the same as those con- 
tained in the earlier set of rules of 1973 
and that there is also no provision for 
an, appeal after the final decision of the 
authority in accordance with Rule 8. 
There is no fundamental defect of any 
kind in these rules, The rules clearly 
provide for preparation and publication 
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Jof the provisional list of -yoters so as to 
jgive an opportunity to all persons con- 
cerned to file their objections, if any, to 
the preparation of the voters list. If any 
eligible voter is left out-of the provi- 
sional voters list, the rules provide for 
an opportunity to him tø file his objec- 
tion for having his name included in 
the voters list before it is finalised. It is, 
therefore, difficult to appreciate how the 
provision in these rules for the prepara- 
tion and publication of the voters list 
ican be challenged as ‘inadequate. So far 
jas the absence of any provision of appeal 
fis concerned, that by itself would not in- 
|validate the 1973 Rules. For elections at 
jthe village Panchayat level, a ‘more 
jetaborate procedure ‘was apparently not 
{thought fit, It is sufficient to say that this 
jdoeg not in any manner ‘show defect 
{which can invalidate the rules. This 
‘argument also fails and is rejected, 


12. It was lastly urged that the 1978 
Rules. were invalid because of non- 
compliance with sub-section (3) of Sec- 
tion 319 of the Panchayats Act and Sec- 
tion 24 of the M. P. General Clauses 
Act. Sub-section (3) of Section 319 only 
requires that all rules made shall be 
subject to the condition of previous 
publication, Section 24 of the General 
Clauses Act then provides for publica- 
tion of the draft rules for information 
oz persons likely to be affected, in such 
manner as the authority concerned 
deems to be sufficient, along with a notice 
specifying a date on or after which the 
draft will be taken ‘into consideration. 
It also requires the authority to consider 
any objection or suggestion which may 
be received by it before the date specifi- 
ed, Clause (e) of Section 24 then lays 
down that the publication in the official 
Gazettee of a rule purporting to have 
been made in exercise of a power to 
make rules after previous publication 
shall be conclusive proof that the rule 
has been duly made. This presumption 
is clearly available in the present case 
and nothing thas ‘been ‘pointed out by 
earned counsel for ‘the ‘petitioner te 
detract from the value’ of that presump- 
tion. In the present case, there is no 
‘such infirmity relating to publication of 
the Rules. The learned Government Ad- 
wocate placed before us the M. P, Raj- 
patra to show that there was previous 
publication of the draft rules in the 
Gazette dated 8-2-1978 giving at ‘the 
same time notice and opportunity to all 
jconcerned to submit any -objections or 
proposals concerning the same, ‘The final 
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publication was duly made thereafter, 
‘Learned counsel for the petitioner then 
urged that even though due publication 
was made of these rules in the official 
‘Gazette as required by these statutory 
Provisions yet the same were not pub- 
lished in any newspaper, It is sufficient 
to say that there is no such require- 
ment prescribed by law. The only. 
requirements of the two provisions relied 
on by learned counsel for the petitioner 
have undoubtedly been complied with. 
This argument also has no merit and is 
accordingly rejected. 


13. As a result of the aforesaid dis- 
cussion, it is held that there is no invali- 
dity in either the M, P, Panchayats 
(Amendment) Act, 1978 (No. 4 of 1978) 
or the M. P. Panchayats (Amendment) 
Ordinance, 1978 (No. 4 of 1978) or the 
M. P. Gram Panchayat Nirwachan Tatha 
Sahyojan Niyam, 1978. The petitioner’s 
challenge to the validity of the Act, the 
Ordinance and the Rules, therefore, fails. 
As earlier stated, any other ground of 
challenge falling outside the ambit of 
this attack cannot be gone into in a writ 
petition under Article 226 of the Con- 
stitution, for which the petitioner has an 
adequate alternative remedy by way of 
election petition under Section 357 of the 
M. P. Panchayats Act, 


14. This petition, therefore, fails and 
is dismissed with costs, The respondent 
No, 1 State of M. P, shall get - its cost 
from the petitioner. Counsel’s fee Rs. 50/= 
if certified, The remaining amount of the 
security deposit shall be refunded to the 
petitioner, 

Petition dismissed, 
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Satyapal Anand, Petitioner v. The 
State of Madhya Pradesh and others, 
Respondents. 

Misc, Petn. No, 214 of 1973, D/- 31-3- 
1978. 

(A) M. P. Wheat Procurement (Levy) 
Order, 1973, S. 2 (a) —Wheat and Wheat- 
seeds — Distinction — Person growing 
“wheat-seeds” — Not liable for: levy of 
wheat. (Essential Commodities Act (1955), 
S. 3) — (Seeds Act (54 of 1986), S. 2 (11)). 

Where a person grows whéat-seeds he 
would not be liable for payment of levy 
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under the Levy Order. The wheat-seed is. 


‘not meant for human consumption as for 


preservation it is processed by insectiside 


‘and other chemicals and hence not we- 
‘ful for distribution to the public as. food 
-crop as contemplated by S. 3 of the 3s- 


sential Commodities Act and Preamble 
of the Levy Order. Further the person 
who raises wheat-seeds cannot. be includ- 
ed within the definition of “agriculturist’’ 
under S, 2 (a) of the Levy Order and 
hence levy could not be collected from 
him as he does not raise wheat. used! for 


human consumption, The definition of. 


“seed” in S. 2 (11) of the Seeds ct. 
(1966) also denotes that what. is termed. 
as “seeds” is used for sowing or plant- 
ing and not for human consumption. 

; (Paras 11, 12, 13} 

Petitioner im person; K, L, Goyal, ad- 
ditional G, A., for Respondents, 

OZA, J.:— This petition has been filed 
by the petitioner challenging the order 
passed by the State Government dated 
9-10-1973 refusing to exempt the peti- 
tioner from. the operation ef the Levy 
Order, . 

2. According to the petitioner Levy 
Order does not apply to the petitioner 
as he does not grow wheat (food stuff) 
but only grows wheat seed which is not. 
fit for human consumption and is not: 
fit for distribution to the general. putlic. 


3. According to the petitioner he has 
a farm in village Ghata Billod where he 


is engaged in production. of seed and he 


is specially busy im producing. wheat~ 
seed. It is also alleged that the peti- 
tioner has been recognised as the szed 
producer and consequently he has re- 
presented India as an Indian Delegate im 
the International Meet, He also alleges: 
that he also associated in Indian Asso- 
ciations including Indian Society of Ssed 
Techonolgy and also Indian Agricultural 
Research Institute. He has also alleged 
that he is one of the pioneers in wheat 
seed of new varieties and has been sell- 
ing wheat-seed to the agriculturists in- 
cluding the State Government. also: 

4, That the Government. of Madhya: 
Pradesh issued an Order known as M. P. 
Wheat Procurement (Levy) Order, 4373 
dated 20-4-1973 (hereinafter referred to 
as ‘the Levy Order 1973’), imposing a 
levy with immediate effect on agricul- 
turists as defined therein at fhe rate. of. 
40 kg. per acre im case. of unirrigated 
and 100 Kg. per. acre im the case of irri« 
gated; where fhe area under wheat. is 
more than 12 acres. This: order issred) 
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pese of procuring adequate quantities of 
wheat for public distribution. According 
to the petitioner this order: only applies 
to those agriculturists who grow wheat 
for human consumption; but as: the peti- 
tioner does: not grow wheat but still the 
levy of 13.51 quintals. was imposed upon 
him which according to the petitioner 
could not be imposed as the: petitioner 
does not produce wheat at all. 


5: According to the petitioner he ap- 
proached the State Government through 
its: officers to get an exemption from the 
imposition of levy under this order. But 
ultimately he failed and the Govern- 
ment by its: Order (Annexure ‘F’) refus- 
ed! to exempt the petitioner, According 
to the petitioner the Director of Agri- 
culture vide his: letter: dated 18th. Sept:, 
1973 certified that the petitioner is a 
bona: fide seed producer of Indore dis- 
trict. and also recommended his. case for 
exemption; but. still the State Govern- 
ment did not. exempt. him, on the con- 
trary passed an order (Annexure ‘F’) 
without giving any opportunity: to the 
petitioner of hearing, 


6. Im the refurm filed by the State 
Government if is not disputed that the 
petitioner is producing’ seed: but what is 
alleged is that: the Levy Order applies to: 
the petitioner as he is awm agriculturist 
within the meaning of the term under 
S: Z of the Levy Order 1973, The alle- 
gations: made by the petitioner about. 
his having been recognised as the wheat- 
seed producer by the Government of In- 
dia is denied for want of knowledge. As 
regards the contention advanced by the 
petitioner in. his petition that the Agri- 
culture Department certified him to be a 
bona fide seed producer is also admitted 
by the respondent-State in their return. 
As regards exemption: it is. contended: in 
the return that it is- mot necessary for 
the State Government to exempt any 
one: It is also contended that it is not. 
necessary for them to hear any one to 
grant exemption, Apparently therefore. 
the facts alleged in the petition: are not 
im dispute; but the only contention: rais- 
ed' in the Return appears to: be that the 
Levy Order 1973 applies to the petitioner 
as he falls within the definitiom of the 
term ‘an agriculturist” under $. 2 of the 
Levy Order 1973; 

T. The petitioner whomade hisoøown sub- 


missions, personally contended. that wheat 
and wheat. seed are two different things; 
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and the Levy Order which has been 
brought into force only pertained to the 
procurement of wheat which is for 
human consumption and for distribution 
to the general public; whereas accord- 
ing to the petitioner wheat seed is not 
fit for human consumption and is also 
not meant for distribution to the gen- 
eral public and will not be covered 
under the Levy Order 1973. 


8 It was also contended that ‘the 
State Government was empowered under 
the Levy Order 1973 to exempt certain 
persons from the levy Order and the 
Government by the impugned order 
(annexure ‘F’) dated 9-10-1973 refused to 
exempt the petitioner without giving 
him any opportunity of hearing which 
according to the petitioner the State 
Government was bound to give to the 
petitioner. It was also contended that 
while granting exemption the State Gov- 
ernment did not act fairly and the peti- 
tioner was discriminated and in support 
of this contention the petitioner wanted 
the State Government to produce certain 
documents about which the State Gov- 
ernment has raised a plea of privilege. It 
was contended by the petitioner that 
the privilege is only claimed because the 
production of those documents will dis- 
close that exemption has been granted 
to some persons not on rational basis 
but of favouritism and in order to con- 
ceal this the Government has claimed 
privilege and is not producing the docu- 
ments connected with the exemption. 


9. It was also contended by the peti- 
tioner that the action taken by the Gov- 
ernment in refusing the exemption to 
the petitioner in spite of a certificate 
from the Agriculture Department certi- 
fying that the petitioner is a bona fide 
seed producer, was mala fide. 

10, It was also contended that the 
Levy Order, 1973 has been issued by the 
Government while exercising powers 
under S. 3 of the Essential Commodities 
Act and under this section orders could 
only be passed pertaining to food stuffs 
which are meant for human consumption 
and in order to provide for distribution 
of those food stuffs to the general pub- 
lic. The Levy Order, 1973 could not be 
enacted in exercise of powers under Sec- 
tion 3 of the Essential Commodities Act 
to cover wheat-seed which is neither 
food stuff nor is meant for distribution 
to the general public. 

11. Wheat as is commonly known is 
food-stuff which is used generally and 
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Encyclopaedia Britannica 23 at 


p. 558 described wheat as— 


“WHEAT. Wheat (Triticum) is the 
food cereal used more than any other 
for baking raised bread of prized colour 
and texture. In that form or as flat 
breads or alimentary pastes it is a pre- 
ferred food consumed by most of the 
world’s people, Its several varieties are 
adapted to production under a wide 
range of natural and cultural conditions, 
and about two-fifths of the world’s 
small grain lands are regularly sown to 
wheat, It gives the largest total weight 
of easily grown, storable, easily pre- 
pared, concentrated and palatable human 
nutrition. In international trade wheat 
and its products éxceed other items in 
tonnage. and sometimes it is the leading 
agricultural product in value.” 

Whereas the seed has been described in 
Encyclopaedia Britannica Vol, 20 at 
p. 275 as— 


Vol, 


“SEED, The seed consists of an em~ 
bryo enclosed by an integumentary 
covering, the seed coat or seed coats, In 
addition, nucellar tissue or endosperm 
containing reserve foods may be present 
within the seed coats; but when one or 
both of these storage tissues are lacking, 
the food reserves are Located in the coty- 
ledons of the embryo, The seed deve- 
lops from the ovule, the embryo result~ 
ing from the union cf the megagamete 
(egg) and miscrogamete (sperm), the act 
of fertilization, The resultant zygote 
(fertilized egg) undergoes nuclear and 
cellular divisions and develops as tha 
embryo sporophyte. The details of 
embryogeny and seed development vary 
with different groups of seed plants ` 
(spermatophytes).” 

In the Compact Edition of the Oxford 
English Dictionary the seed has been ex~ 
plained at p. 2708, as under— 

“Seed, 1.a. That which is or may be 
sown (often as cognate obj. to sow v.); 
the ovules of a plant or plants (chiefly, 
when in the form of ‘grains’ or small 
roundish bodies) esp. as collected for 
the purpose of being sown. Also in Agri- 
culture and Horticulture applied by ex- 
tension to other parts of plants (e. g. 
tubers, bulbs) when preserved for the 
purpose of propagating a new crop, In 
plural, kinds of seed. Phr. to run to 
seed (See RUN v, 69 e); also to grow 
seed (obs) to be in seed.” 

The discussions in these volumes of En- 
eyclopaedia Britannica reveal that wheat 
seed is not meant for consumption as 
for preservation it is processed by insec~ 
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ticide and other chemicals, In fact these 
allegations of fact are not even disputed 
by the State Government nor were Jis- 
puted at the time of hearing by learned 
counsel appearing for the State. It, there 
fore, cannot be disputed that wheat-szed 
cannot be said to be wheat which is zul- 
tivated by agriculturists for human con- 
sumption. Wheat seed produced by the 
petitioner is only meant for distribu-ion 
to the agriculturists for sowing so hat 
they may grow varieties of wheat in 
reater quantities, . 

12, The Madhya Pradesh Wheat Pro- 
curement (Levy) Order, 1973 in the pre- 
amble mentions— 

‘Whereas the Governor of Macsya 
Pradesh is of the opinion that for the 
purposes of procuring adequate quarti- 
ties of wheat for public distributiox, it 
is necessary and expedient to make pro- 
curement of wheat within the State of 
Madhya Pradesh.” 


Apparently this preamble indicates the 
purpose for which this order was pass- 
ed, and it is also clear that this o-der 
was passed in exercise of powers comier- 
red under S, 3 of the Essential Commo- 
dities Act, 1955 and that this order was 
passed’ after getting concurrence of the 
Central Government, ` The purpose indi- 
cated in the preamble of this orde is 
the purpose of procuring adequate qran- 
tities of wheat for public distributior. It 
is, therefore, clear that this order was 
passed for the purpose of - procuring 
wheat for distribution to the public in 
general. In S;.2 of the Levy Order, _973 
‘agriculturist’ has been defined as under: 
“2. (a) “Agriculturist” means a per- 
son who raises wheat alone or mz-xed 
with any other crop on land in his pos- 
session which he holds as a tenure-hol- 
der ‘or a tenant.or 4a......... lessee cr a 
mortgagee in possession or in any oz-her 
capacity or in more than one such capa- 
city.” ; 
This définition clearly indicates that for 
the purpose of this order an agricultu- 
rist means a person who raises weEeat 
crop alone or with other crops. S. 3 of 
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_|the Essential Commodities Act, 1955 pro- 


vides :— 

“3. Powers to control production, sup- 
ply distribution etc, of essential com- 
modities—— (1) If the Central Govern- 
ment is of opinion that it is necessary or 
expedient so to do for maintaining or 
increasing supplies of any essential com- 
modities or for securing their equitable 
distribution and availability at fair pri- 
ces, (or for securing any essential eom- 
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modity for the defence of ïndia or the 
efficient conduct of military operations) 
it may by order, provide for regulating 
or prohibiting the production, supply 
and distribution thereof and trade and 
commerce therein.” 


It is, therefore, clear that this empowers 
the Government to issue an order for 
securing the equitable distribution of an 
essential commodity- and the essential 
commodity has been enumerated in Sec- 
tion 2 and sub-cl. (b) of S. 2 of the Es- 
sential Commodities Act, 1955 speaks of 
food crop including sugar-cane, It is, 
therefore, clear that under S. 3 of the 
Essential Commodities Act, 1955 the Gov- 
ernment could only pass an order for 
fair and equitable distribution of food 
crops and in fact the Levy Order, 1973 
talks of procurement of wheat for dis- 
tribution to the general public. As dis- 
cussed earlier the wheat-seed cannot be 
said to be wheat which is for distribution 
to the general public nor it could be said 
to be a food stuff, 


13. In order to provide for regulating 
the quality of seeds and the sale there- 
of an Act has been passed which is the 
Seeds Act 1966 (Act No, 54 of 1966), 
In this Act ‘seed’ has been defined in 
sub-cl. (11) of S. 2 of the Seeds Act, 
1966 which is as under: 


(11) ‘seeds’ means any of the follow- 
ing classes of seeds used for sowing or 
planting :— ` 

(i) seeds of food crops including edi- 
ble oil-seeds and seeds of fruits and 
vegetables; i 

(ii) cotton seeds, 

(iii) seeds of cattle fodder, 


(iv) [jute seeds] 
and includes seedlings, and tubers, bulbs, 
rhizomes, roots, cuttings, all types of 
grafts and other vegetatively propagated 
material, of food crops or cattle fodder;” 
This definition also clearly indicates that 
what is termed as ‘seeds’ is used for 
sowing or planting and not for human 
consumption, Apparently, therefore, this 
Levy Order, 1973 could only be enforced 
against the agriculturists who produce 
wheat which is for human consumption 
and in order to regulate its fair distri- 
bution this order was enacted exercising 
powers under S. 3 of the Essential Com- 
modities Act, 1955. Under S, 3 of the 
Essential Commodities Act no order 
could be passed for levy of wheat-seed 
which is not for public distribution and 
not a food crop and therefore not essen- 
tial commodity as defined under the 





- 10 M.P, (Pr. 1] 
Act, Even the term 'agriculturist ` as 
defined under S. 2 of the Levy Order, 
1973 will not apply to the petitioner as 
the term ‘agriculturist’ has been defined 
as a person who raises wheat and there- 
fore, a person who raises no wheat but 


` Pooranchand v. ` 


wheat-seed only will not fall within the 


ambit of the definition of the 'agricul- 
turist as defined under S, 2 (a) of the 
Levy Order, 1973. Apparently therefore 
the view taken by the - State Govern- 
ment that the Levy Order, 1973 is appli- 
cable to the petitioner, is not legai and 
therefore, no levy could be collected 
from the petitioner who produces wheat- 
seed only. : 


14, In view of this that the Levy 
Order, 1973 does not apply to the peti- 
tioner at all, in our opinion, it is not 
necessary for the petitioner to seek an 
exemption under S. 5 of the Levy Order 
1973 and therefore it is not necessary 
for us to go into the question whether 
the State Government was right in re- 
fusing the exemption to the petitioner 
or not, As the order itself did not apply 
to the petitioner. he automatically falls 
outside the purview of this order and 
an order for exemption under S. 5 of 
the Levy Order, ` 1973 was not at all ne- 
cessary and in that view of the matter 
we do not think it necessary to go into 
the question raised by the petitioner 
. with regard to the refusal of the exemp- 
tion to the petitioner and the manner in 
which the exemption was refused. It is 
also therefore, not necessary for us to 
go into the question of privilege that 
has been claimed by the State Govern- 
ment with regard to the documents per- 
taining to the proceedings of exemption 
under S, 5 of the Levy Order, 1973. 

15. As discussed above. the Levy 
Order, 1973 does not apply to the peti- 
tioner as he grows not wheat but wheat- 
seed, Consequently this petition is 
allowed and the order issued against the 


petitioner for collection of the wheat 
levy under the order is quashed. The 
petitioner is entitled to costs of this 


petition. The security amount shall be 
refunded after verification. : 


Petition allowed. 
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AIR 1979 MADHYA PRADESH 10 
(GWALIOR BENCH) 
C. M. LODHA AND §, J. SURANA, JJ. 

Pooranchand, Appellant v. The Idol, 
Shri Radhakrishnaji and another, Res- 
pondents. 

First Appeal No, 16 of 1969, D/- 27-3- 
1978,* 

(A) Civil P, C. (5 of 1908), S. 9 — Suit 
by idol — Maintainability — Idol or 
deity is a juristic person — Can sue ag 
such through a next friend — (Hindu 
Law — Religious endowment). 

; (Para 8) 

Anno: AIR Comm, C.P.C. (9th Edn.), 
S. 9 N. 19. 

(B) Hindu Law — Religious endow- 
ment — What is — (Trusts Act (2 of 
1882), S. 3). 

- Dedication of the property for religi- 
ous purposes, such as establishment and 
worship of an idol, is a religious endow 
ment and consequently trust. 

(Paras 10, 13) 

Anno: AIR Manual (3rd Edn.) Trusts 
Act, S. 3 N. L 

(©) M. P, Public Trusts Act (30 of 
1951), S. 32 — Bar to hear or decide 
suits — Suit for declaration that an 
idol is owner of suit property — Main- 
tainability — Condition 
(Civil P. C. (1908). S. 9). 

In a suit for declaration that an idol 
is the owner of the suit property, whera 
it is established that the settlor endow- 
ed certain property for the maintenance 
of worship of the idol, the endowment 
is a trust, Consequently, before enter-< 
taining the suit, the trial court must 
first decide whether the bar under S. 32 
of the M, P, Public Trusts Act operates 
and for that purpose determine whether 
it is a public or private trust and if a 
public trust whether ‘registered under 
the Public Trusts Act. ATR 1957 SC 133, 
Rel. on. (Para 14) 

gone AIR, Comm. C.P.C, (9th Edn.), 

9 N. 19. 
Cae Referred : 


Chronological Paras 
AIR 1973 Mys 280 7 


AIR 1967 SC 1044 7 4 
AIR 1957 SC 133 12, 14 
AIR 1940 PC 7:44 Cal WN 294 17 


R. D. Jain, for Appellant; B. D. Gupta. 
for Respondents. 

C. M. LODHA, J.:— This is a defen- 
dant’s first appeal arising out of a suit 


*(From decree of B. N. Bhargawa, 3rd 
‘Addl, Dist.-J., Gwalior, Dj- clad 


Gv/ HV/ ©790/' 78/AMG/DVT . 


A. I. Re. 


precedent —~ - 


Y 


y 
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for declaration :to the effect that.. the 
idol, Shri Radhakrishanji, installed in 
the temple. is the owner of the suit pro- 
perty, bearing Municipal No, 22/163, de- 
scribed. in para 11 of the plaint. 


2. The plaintiff's case, as set out in 
the plaint, is that one Seth Chhatrapal 
constructed a temple near Naka Chandra- 
badni Road, Lashkar, and installed in 
it the idol of Shri Radhakrishanji in the 
year 1934, It is further alleged that for 
the maintenance and upkeep of the 
temple some residential apartments and 
shops were also constructed near it so 
that the expenses for the ‘Seva Pcoja’ 
of the idol may be defrayed from their 
income. It was stated that the temple 
is Debuttar and the property in question 
is Debuttar property, The plaintiff iur- 
ther alleges that Seth Chhatrapal had 
no issue and, therefore, he executel a 
will on 26-1-1944, whereby he bequeath- 
ed his property to Pooranchand, de=en- 
dant .No. 1, grandson of his brother 
Gappulal. By a subsequent will dated 
3-8-1945, Seth Chhatrapal appointed five 
trustees for management of the said 
temple, among whom were also Lalo- 
mal the next friend of the plaintiff, and 
the defendant No. 1, Pooranchand as 
well as Bharosilal, co-defendant, The 
plaintiffs case is that after the death of 
Seth Chhatrapal, defendant No, 1 Poo- 
ranchand had been managing the affairs 
of the temple on behalf of all the trus- 


tees, But, since four to six months be- | 


fore the filing of the suit, it is alleged 
by the plaintiff, the defendant’ No. 1 
Pooranchand had begun acting adver-~ 
sely to the interest of the idol inasmuch 
as he had started using the income of 
the property belonging to the temple 
for his personal purposes. The plaintiff, 
therefore, filed the present suit for de- 
claration that the temple is Debuttar 
property and the defendant is not the 
owner of the same, 


3. The suit was resisted by defen- 
dant No. 1 Pooranchand alone, as the 
other defendant Bharosilal remained ex 
parte. The main defence of the de7en- 
dant No. 1 Pooranchand (who will here- 
inafter be referred. te as ‘defendaat’), 
was that the property belonged to him 
and was not Debuttar property, 


` 4. After recording the evidence aro- 
duced by the parties, the learned Tsird 
Additional District Judge, Gwalior. de- 
creed the suit, as stated above, Hence, 
this appeal by the defendant, : 
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5. At the very outset, learned coun- 
sel for the defendant-appellant has urg- 
ed two points which, according to him, 
go to the root of the matter and obviate | 
the necessity of examining the case on 
merits. His first contention is that the 
learned Additional District Judge has 
not determined the nature of the trust, 
viz., whether the temple in question is 
a public trust or a private trust, and 
(2) that the suit for declaration only 
without relief of possession is not main- 
tainable. 

6. We have heard learned counsel for 
the parties on the aforesaid two points 
and since we felt that the appeal can be 
disposed of on these points, we have not 
addressed ourselves to the merits of the 
case, 


7. Mr. B. D. Gupta, learned counsel 
for the plaintiff-respondent, has strenu- 
ously urged that the question whether 
the subject-matter of ‘the suit is a pub- 
lic trust or a private trust does not at 
all arise inasmuch as it is a suit, pure 
and simple, by the idol installed in the 
temple for declaration that the property 
belongs to the idol and not to the defen- 
dant and the defendant is wrongly treat- 
ing the property in question as his pri- 
vate property. In support of his conten- 
tion, he has relied on AIR 1967 SC 1044 
and AIR 1973 Mys 280. 


8. In our opinion, the proposition, 
that an idol or deity is a juristic person 
and can sue as such admits of no doubt, 
as it has been established by a series of 
authorities that an idol as a  juristic 
person, can sue through a next friend.! 
The question here, however, is different. 
The point canvassed before us is whe- 
ther the temple in question is a public 
trust and, if so, is there a bar to hear 
and decide the suit, as the public trust 
has not been registered under the M, P. 
Public Trust Act, 1951 (which will here- 
inafter be called the ‘Act’)? 

9. Section 32 of the Act 
under:— 

“32. Bar to hear or decide suits:— (1) 
No suit to enforce a right on behalf of 
a public trust which has not been regis- 
tered under this Act shall be heard or 
decided in any Court. 

(2) The provisions of sub-sec. {1) shall 
apply to a claim or set-off or other pro- 
ceeding to enforce a right on behalf of 
such public trust.” . 

10. It is clear to us that pepe 


reads as 


of the property for religious purposes, 
such as establishment and worship of 
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idol, is a religious endowment, and in 
the present case, it is alleged to have 
been created by a writing made by the 
creator of the trust, viz, Seth Chhatra- 
pal. in 1945. If the dedication is held to 
have been proved, there is no doubt in 
our minds that it is an endowment and, 
consequently, a trust, 

11. ‘Trust’ has been defined in Sec, 3 
of the Indian Trusts Act (No, II of 1882) 
as follows: 

“3. Interpretation clause, ‘Trust’ is an 
obligation annexed to the ownership of 
property, and arising out of confidence 
reposed in and accepted by the owner, 
or declared and acceptetd by him, for 
the benefit of another, or of another and 
the owner.” 


The word ‘trust’ has not been defined 
in the Act, but by virtue of a direction 
contained in S. 2 (1) of the Act words 
and expressions used but not defined in 
the Act and defined in the Indian Trusts 
Act (II of 1882) may be adopted for the 
purposes of the Act. Accordingly, the 
definition of ‘trust’ given in the Indian 
Trusts Act (II of 1882) may be taken to 
be the definition for the purposes of the 
Act. 


12, In Deoki Nandan 
AIR 1957 SC 133 their Lordships 
served:— 


“It is a settled law that an endow- 
ment can validly be created in favour 
of an idol or temple without the per- 
formance of any particular ceremonies, 
provided the settlor has clearly and un- 
ambiguously expressed his intention in 
that behalf, Where it is proved that 
ceremonies were performed, that would 
be valuable evidence of endowment, but, 
absence of such proof would not be con- 
clusive against it.” 


13. Now, in the present case, it would 
not be out of place to refer to the no- 
tice (Ex. P-13) produced by the plaintiff 
himself. This notice was. admittedly, 
issued by the plaintiff Lallomal to the 
defendant Pooranchand. It is specifically 
mentioned therein by Lallomal that he 
and Pooranchand along with Bharosilal 
had been appointed trustees of ‘Gopalji 
ka temple’ and it was necessary that the 
account of the trust should be audited 
and the property belonging to it be veri- 
fied and checked. It is again the admit- 
ted case of the parties that an idol was 
installed in the temple and certain pro- 
perty including the property in dispute 
was permenently endowed to it. Conse- 
quently, a trust in legal sense or religi- 


v., Murlidhar, 
ob- 
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ous endowment known 
came into existence, 

14. In Deoki Nandan’s case (AIR 1957 
SC 133) (supra) it was further observed 
that according to the texts, the Gods 
have no beneficial enjoyment of the pro- 
perties, and they can be described as 
their owners only in a figurative sense 
and the true purpose of a gift of pro- 
perties to the idol is not to confer any 
benefit on God, but to acquire spiritual 
benefit by providing opportunities and 
facilities for those who desire to wor- 
ship, Their Lordships further held that 
the true beneficiaries of religious endow- 
ments are not the idols but the wor- 
shippers, and that the purpose of the 
endowment is the maintenance of that 
worship for the benefit of the worship- 
pers. Our conclusion, therefore, is that 
the endowment made by Seth Chhatra- 
pal in the present case for the mainten- 
ance of worship of the idol was a trust 
and, consequently, it was necessary for 
the trial Court to determine whether it 
was a public or a private trust. 


15. Learned counsel for the respon- 
dent has strenuously urged that the de- 
fendant had never come forward with 
a plea that the endowment in question 


AIL R. 
as ‘Debuttar’| 


was public trust and, therefore, he is 
not entitled to raise the objection re- 
garding bar to the maintainability of 


the suit under S. 32 of the Act at this 
stage. We may point out that in the 
additional pleas (para 1) the defendant 
has submitted that the plaintiff has not 
specified in the plaint whether the De- 
buttar and the property belonging to 
it is a public trust or a private trust, 
though the defendant has at the same 
time taken the plea that the property 
in question is his private property, In 
our opinion, it was necessary for the 
trial.Court to’ have called upon the 
plaintiff to give further and better 
particulars on this point, Even if the 
plaintiff did not choose to do so, it was 
necessary for the trial Court to deter- 
mine whether the Debuttar in the pre- 
sent case was a public trust or a pri- 
vate trust. We may also point out even 
at the risk of repetition that at more 
than one place the plaintiff has alleged 
in the plaint that the property in ques< 
tion is Debuttar (e. g., para 8). Again in 
the relief clause it has been prayed that 
the property be declared as Debuttar 
and it be held that it is not the private 
property of the defendant. We have 
also referred earlier to the notice 
(Ex. P. 13) wherein the plaintiff Lallo~ 
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mal has specifically stated that the Dro- 
perty in question was dedicated for the 
upkeep of the temple and, as such, is a 
trust. i 


16. In this state of pleadings, it 2an- 
not be said that the point had not crop- 
ped up at all before the trial Court In 
the operative part of the judgment the 
trial Court has held that the deity instal- 
led in the temple is a juristic person. 

appears to us that this was not the 
point in dispute at all. In case of Debut- 
tar, a trust may be public or private 
and, therefore, the point for decision in 
the case was whether the trust is public 
or private, and this point has to be 
decided with reference to terms of docu- 
ments, if any, and upon inferences which 
could be legitimately drawn from the 
evidence adduced in the case, the mate- 
rial evidence being of actual user and 
public repute, — 


17. As observed by B. K. Mukherjea 
in his Book on ‘Hindu Law of Religious 
and Charitable Trusts’, the question whe- 
ther the trust is public or private at 
times becomes undoubtedly difficult, and 
although certain indicia of a public 
foundation have been enunciated in se- 
veral decided authorities, yet none 
of them can be regarded as conclusive. 
He has observed that this question gane- 
rally arises in regard to temples. It was 
held by the Privy Council in Bhagwan 
Din v. Gir Har Saroop, 44 Cal WN 294: 
(AIR 1940 PC 7) that it is possible that 
a temple which was a priate one at its 
inception might be so dealt with, that 
in course of years it might become a pub- 
lic temple. In that case, the temple had 
grown but the family had always treat- 
ed it as private property, without any 
interference by the public, dividing the 
‘various forms of profit, whether offer- 
ings or rents, letting out portions of lands 
in their own names, closing the temple 
to the public when necessary for family 
purposes and erecting samadhies on the 
land in honour of the dead, Having re- 
gard to these circumstances, particu_arly 
to the fact that the original grant was 
in favour of an individual, it was held 
by the Priviy Council that no publie 
trust could be inferred. 


18. We shall not endeavour to deter- 
mine at this stage whether the temple 
in the present case is a public or private 
trust.. But we are firmly of the opmion 
that the trial Court should have first 
-determined whether the trust was a sub- 
lic or private trust and in case it came 
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to a finding that it was.a public trust, 
then it should have decided the defen- 
dant’s objection whether Section 32 of 
the Act operated as a bar to the main- 
tainability of the suit unless the trust 
was registered. We are further of opi- 
nion that it must do so now. In case it 
comes to the conclusion that it is pub- 
lic trust and S. 32-applies, then it must 
stay its hands and direct the plaintiff 
to get the trust registered, and then, pro- 
ceed with the suit in accordance with 
law after decision by- the Registrar, 

19. In view of our decision on the 
first point, we do not consider it neces- 
sary to dispose of the second point re- 
garding absence of relief of possession 
and leave it open to the parties to agi- 
tate the same before the lower Court, 
as and when advised, 

20. In the result, we partly allow 
this appeal, set aside the judgment and 
decree by the trial Court and remand 
the case to the trial Court with a direc- 
tion to restore the suit to its original 
number and dispose it of on the lines 
indicated above. In the circumstances, 
we leave the parties to bear their own 
costs, 

Order accordingly. 
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G. P. SINGH C. J. AND 
J. S. VERMA J. 

Laxmansingh, Petitioner v. The State 
of M. P. and others, Respondents. - 

Misc, Petn. No, 95 of 1978, D/- 
14-9-1978* 

Constitution of India 
Writ petition challenging rejection of 
petitioners nominations —- Availability 
of “other remedy” of election, petition — 
Petition, held not maintainable — M. P. 
Panchayats Act (1962), S, 357. 

The petition challenging rejection of 
petitioner’s nomination for the office of 
Sarpanch and acceptance of respondent’s 


Art. 226(3) — 


nomination is not maintainable in view 
of availability of remedy of election 
petition under S, 357 of M. P. Pancha- 


yats Act. AIR 1952 SC 64, AIR 1978 SC 
851 and AIR 1977 SC 1703 Rel. on. 
(Paras 2 and 3) 
Anno: AIR Comm. Constn. (2nd Edn.) 
Arts, 226 and 32 N. 177. 


*To quash order passed by Chandrakant 
Markhedekar, Veterinary Extension 
Officer, Vidisha, D/- 21-5-1978. 


IV/JV/E245/78/CWM 





14 M.P. >- [Prs. 1-3] 


Cases Referred: 


AIR 1978 SC 851: 
AIR 1977 SC 1703 
AIR 1952 SC 64 3 


P. S.  Khirwadkar, for Petitioner; 
K. K. Adhikari Govt, Advocate, for 
Respondents Nos, 1 to 3, 


J. S. VERMA, J.:— The petitioner filed 
his nomination to contest for the office 
of Sarpanch of Gram Panchayat, Vardha, 
tahsil Basoda, district Vidisha, along with 
respondents Nos. 4 and 5. The peti- 
fioner’s nomination was rejected by the 
Returning Officer vide his order dated 
21-5-1978 holding that he was disqualified 
for the office of Sarpanch. At the same 
time, the nomination of respondent No. 4 
Virendrasingh was accepted as valid. By 
this petition under Art. 226 of the Con- 
stitution filed before the completion of 
the election, the petitioner seeks a writ 
of certiorari to quash the Returning 
Officer’s aforesaid order dated 21-5-1978 
rejecting his nomination and a further 
direction to reject the nomination of 
respondent No, 4 Virendrasingh which 
has been accepted, 


2. The only ground on which this 
petition has been filed is the improper 
rejection of petitioner's nomination’ and 
the improper acceptance of the nomi- 
nation of respondent No. 4 Virendrasingh 
for the office of Sarpanch. The M. P. 
Panchayats Act, 1962 under which these 
elections are held, expressly provides a 
remedy by way of an election petition 
under S. 357 thereof and lays down that 
no such election shall be called into 
question except by a petition presented 
to the prescribed authority, The grounds 
on which such an election can be chal- 
lenged by way of an election petition 
are laid down in the M. P, Panchayats 
(Election Petitions, Corrupt Practices 
and Disqualification for Membership) 
Rules, 1962, framed under the Act, The 
only ground on which this petition is 
filed is provided as a ground for chal- 
lenging the election of the returned 
candidate by an election petition under 
the Act, This remedy of election petition 
is undoubtedly ‘any other remedy’ as 
contemplated by Art. 226(3) introduced 
by the Constitution (42nd Amendment) 
Act, 1976. Art. 226 (3), and therefore, 
clearly bars such a petition and it is li- 
able to be dismissed for this reason alone, 

3. We may also add that it has been 
long settled ever since the decision in 
N. P. Ponnuswami v. Returning Officer. 
Namakhal (AIR 1952 SC 64) that the 


Chronological Paras 
(1978) 1 SCC 405 3 
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Laxmansingh v, State (J. S. Verma J.) 


si A. IR: 


word “election” is of wide import and 


: 


of election commencing with the an- 
nouncement of election programme and 
ending with the declaration of the final 
result thereof, and that the validity of an 
election isto be challerged by an election 
petition after declaration of the result and 
not during the process of election by a 
petition under Art. 226 of the Constitution, 
The provision of the special jurisdiction 
which can be invoked by an aggrieved 
party at the end of the election excludes 
the other forms, the right and the 
remedy being creatures of the Statute 
and not common law rights. This sche- 
me of law of election is equally appli- 
cable to elections held to constitute 
local authorities or village - panchayats. 
The bar of writ jurisdiction in election 
matters under Article 226 of the Consti- 
tution even as it stood prior to its 
amendment by the Constitution (42nd 
Amendment) Act, 1976 has been reiterat- 
ed time and again by the Supreme 
Court. In this connection it is sufficient 
to refer to the recent decision in 
Mohinder Singh Gill v, Chief Election 
Commr, New Delhi, (1978) 1 SCC 405; 
(AIR “1978 SC 851), which refers to the 
earlier decisions while reiterating once 
again this principle. Another recent 
decision in K, K. Shrivastava v. Bhupen- 
dra Kumar Jain (AIR 1977 SC 1703) 
taking the same view is also instructive. 
The challenge in that case was to the 
entire election to the Bar Council of this 
State by a petition under Art, 226. That 
challenge was upheld by this Court in 
its writ jurisdiction, Reversing the deci- 
sion of this Court, their Lordships reite- 
rated the law as under:— (At p. 1704) 
“It is well settled law that while 
Art. 226 of the Constitution confers a 
wide power on the High Court there 
are equally well settled limitations which 
this Court has repeatedly pointed out on 
the exercise of. such power, One of them 
which is relevant for the present case is 
that where there is an appropriate or 
equally efficacious remedy the Court 
should keep its hands off. This is more 
particularly so where the dispute relates 
to an election. Still more. so where there 
is a statutorily prescribed remedy which 
almost reads in mandatory terms.” 


Interference under Art. 226 in’ election 
matters where remedy of an election 
petition ‘is available is, therefore, not 
appropriate. In view of this position’ oO 
the law, with regard to the writ juris- 


is used to embrace the whole procedurs: 


vd 
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diction under Art. 226 of .the Constitu- 
tion prior to its amendment by the 
Constitution (42nd Amendment) ct, 
1976, there can hardly be any room for 
doubt after the amendment introducing 
Cl, (3) in Art. 226 containing the inhibi- 
tion, that such a petition cannot be 
entertained under Art. 226 in view of the 
remedy of election petition available to 
the petitioner under the Act. 

4. This petition is, therefore, dismiss~ 
ed with costs. Respondent No. 1 State of 
M. P, shall get its costs from the peti- 
tioner. Counsel’s fee Rs. 50/-, if certified. 
The remaining amount of the security 
deposit shall be refunded to the peti- 
tioner, 

Petition dismissed, 
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R. K. TANKHA AND C. P, SEN Je. 


' Rameshchandra, Appellant v. Snt, 
Premlata Bai, Respondent. 

First Appeal .No, 184 of 1977, Dj- 
22-8-1978, 

(A) Hindu Marriage Act (25 of 1955), 
S. 23(3) (as added by Amendment Act 68 
of 1976) — Scope. 

As per S, 23 (3) it is open to the Court 
while disposing of a proceeding under 
the Act to have due regard to the recon- 
ciliation proceedings and the conduct of 
parties therein, (Para 7} 

(B) Hindu Marriage Act (25 of 1955), 
Ss. 9 (3) and 23 — Withdrawn from so- 
ciety of other without reasonable excuse 
+ Burden of proof, 


Mere temporary withdrawal by the 
wife from the society of the husband 
did not amount to withdrawal from the 
society of the husband when she had no 
animus to withdraw permanently frcm 
the society of her husband. In such case 
the burden was on the husband to shcw 
that he had reasonable excuse for with- 
drawing from the society of the wife. 

(Para 8) 

Anno: AIR Manual (rd Edn.) Hindu 
Marr. Act, S. 9 N. 1 and 5; S, 23 N. & 
Cases Referred: Chronological Paras 
AIR 1973 Punj 134 7 
AIR 1962 All 447 7 

Fakhruddin, for Appellant; P. 3, 
Khirwadker, for Respondent, — 

C. P. SEN, J.:— This is an appeal under 
Section 28 of the Hindu Marriage Act, 
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1955 by the husband | against the decree 
for restitution of conjugal rights passed 
in favour of the respondent wife, 


2. The facts not in dispute are that 
the appellant and the respondent were 
married according to Hindu rites on 
14-6-1974 at village Charua Tehsil 
Harda. After the marriage, the parties 
lived in the house of the appellant at 
Harsud for about one year, No issue was 
born through the wedlock. About 25 days 
before the festival of Raksha Bandhan 
in 1975 the father of the respondent 
moved an application under Section 97 
of the Code of Criminal Procedure, 1973 
in the Court of Sub-Divisional Magis- 
trate, Harda for a search warrant for 
production of the respondent. In pur- 
suance to the search warrant the respon- 
dent was brought to the Court of the 
Sub-Divisional Magistrate where she 
expressed her desire to go along with 
her father on 19-8-1975, However, on 
25-11-1975 the respondent served a notice 
on the appellant expressing her desire 
to live with him if he gave an assurance 
that he would properly treat her in his 
house, This notice was refused and so no 
reply wag sent. 


3. The contention of the respondent is 
that after an year of her marriage the 
appellant and her mother started 
ill-treating her. Whenever her father or 
any other relation came to meet the 
respondent at Harsud to enquire about 
her well being she was not permitted to 
see them. This caused tension and anxiety 
in her mind being an young newly 
wedded wife. Therefore, at the time of 
Raksha Bandhan of 1975, she insisted 
for going to her parents’ house at Charua 
and since then she is living there, After 
a month thereafter she was brought by 
her father to the house of the appellant 
but he refused to keep her with him. 
Several attempts were made by her 
father to restore the normal relationship 
between the parties but all the attempts 
failed, Consequentlly, a notice dated 
25-11-1975 (Ex. p. 1) was sent to the 
appellant which was refused by him. 
The respondent, therefore,. claimed for 
restitution of conjugal rights by filing 
the petition under Section 9 of the Act. 

4, The appellant denied the allega- 
tions of the respondent and submitted 
that since after the marriage the respon- 
dent used to: insist that the appellant 
should live with her at her father’s 
residence at Charua, the father of the 
respondent being a wealthy man. This 
was also the proposal made by the 
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father of the respondent and the appel- 
lant refused to oblige them, Then the 
respondent started treating the appellant 
with cruelty so that he may yield to 
her wishes. The appellant denied any 
ill-treatment to the respondent by him- 
self or his mother. He further contended 
that a great humiliation has been 
caused to him and his family members 
because of the search warrant proceed- 
îngs in the Court of Sub-Divisional 
Magistrate, Harda, taken out by the 
father of the respondent. The respon- 
dent having herself voluntarily with- 
drawn from the society of the appellant, 
is not entitled for a decree for restitution 
of conjugal rights. 


5. The learned Additional District 
Judge found that the father of the res- 
pondent was not a rich person. On the 
other hand the appellant was enjoying 
better financial position, The trial Judge 
has also accepted the evidence of the 
respondent’s witnesses that she isa 
simple girl of calm and quiet nature 
and her father Tarachand is not worldly 
wise and he is a very simple man. The 
trial Judge has also observed the 
demeanour of this girl and inclined to 
accept the testimonies of her witnesses. 
Therefore, the evidence to the contrary 
given by the appellant’; witnesses that 
she is of irritating nature has not been 
accepted. The evidence was found to be 
concocted. The trial Judge also disbeliev- 
ed the story of the appellant that the 
respondent and her father insisted on 
him to stay in the house of the respon- 
dent’s father at Charua as her father 
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had four more daughters, who were 
living with him and a son was born 
thereafter, The father of the respon- 


dent was ill-advised to take out a search 
warrant proceeding under Section 97 of 
the Code of Criminal Procedure and 
this has enraged the appellant to start 
feeling that he hag been greatly humi- 
liated at the hands of the respondent and 
her father. But there has been no sup- 
pression of material facts in the petition 
and in any case the respondent was not 
liable at all for the ill-conceived steps 
taken by her father and she made no 
wild allegations while she was produced 
before the Magistrate, But on that count 
alone the appellant is not justified in 
refusing to keep the respondent with 
him and resume their co-marital relation. 
Therefore, a decree for restitution. of 
conjugal rights hag been passed. 

6. After hearing the parties we are of 
the opinion that the decree has to be 
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affirmed and it is the appellant who has 
refused to cohabit with the respondent 
without any justifiabl2 cause or excuse. 
It is true that the respondent has herself 
withdrawn from the society of the appel- 
lant because of the ill-advised proceeding 
taken out by her father under Sec. 97 
oz the Code. By Amendment Act No. 68 
of 1976, Section 9 of the Act hag been 
amended by deleting sub-section (2) and 
adding the following explanation to the 
Section : 

“Where a question arises whether 
there has been reasonable excuse for 
withdrawal from the society, the burden 
of proving reasonable excuse shall be on 
the person who has withdrawn from the 
society.” 


Though in the present case the respon- 
dent had withdrawn temporarily from 
the society of the appellant but im- 
mediately after one month she volun- 
tarily came to live with the appellant. 
She was brought to Earsud by her father 
but the appellant declined to keep her 
with him. Immediately thereafter she 
served a notice (Ex. p. 1) on the appel- 
lant expressing her desire to live with 
the appellant provided he gave assur- 
ance that she would be properly treated. 
This notice was refused and not replied. 
The learned trial Judge tried for recon- 
ciliation, As per  order-sheet dated 
15-9-1976, the respondent expressed her 
desire to go and live with the appellant 
from that day. The appellant agreed to- 
take her provided her father makes 
necessary amends and brings the respon- 
dent to his house and leaves her thera 
with due respect to the appellant. The 
father of the respondent, who was pre- 
sent in the Court on that day, stated 
that he was prepared to keep his cap on 
the feet of the appellant and would 
take the respondent to his house, There~ 
fore, a short date was given to comply 
with his promise. As per order~sheet 
dated 29-9-1976 the father of the 
respondent made stetement that he had 
taken the respondent to the house of 
the appellant but he refused to keep her 
and abused them. Three documents were 
filed in support of his statement. The 
appellant admitted that the respondent 
was brought to Harsud by her father 
but they did not come to his house and 
loitered here and there in MHaersud 
uttering insulting words. 

7. Here also we tried for reconciliation 
and both the parties appeared before us 
on 16-8-1978. The father of the respon- 
dent was present along with the respon- 
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dent, He offered to touch the feet of the 
appellant in order that he may forgive 
him. The respondent also volunteered: 
to go with the appellant immediately, 
but the appellant was adamant, We 
gave time till the recess to finally recm- 
sider the offer. In spite of our persistence 
the appellant refused ‘to keep the res- 
pondent with him because of the procesd- 
ings under Section 97 of the Code taken 
out by her father. Relying on Smt. 
Mango v. Prem Chand (AIR 1962 All 
447) and Smt, Surrinder Kaur v. Gurd2ep 
Singh (AIR 1973 Punj 134), the appel- 
lant contended that the subsequent events 
after the filing of the petition cannot be 
taken into consideration while deciding 
this petition, We are unable to agree 
with this contention. Sub-section (3) of 
Section 23 added by the Amendment 
Act No. 68 of 1976 is as under :— 

“(3) For the purpose of aiding the 
Court in bringing about ‘such reconcilia- 
tion, the Court may, if the parties so 
desire or if the Court thinks it just and 
proper so to do, adjourn the proceedings 
for a reasonable period not exceeding 
fifteen days and refer the matter to 
any person named by the parties in this 
behalf or to any person nominated by 
the Court if the parties fail to name any 
person, with directions to report to zhe 

i court as to whether reconciliation ean 
be and has been effected and the court 
shall in disposing 
have due regard to the report.” 


-)Therefore, as per this addition, it is 
' jopen to this court while disposing of a 
proceeding under the Act to have due 
regard to the reconciliation _ proceedings 
and the conduct of the parties therein. 
Therefore, looking to the `: reconciliat-on 
proceeding we have no., manner of 
` doubt that it is the appellant who has 
withdrawn from the society of the rzs- 
: pondent without reasonable excuse, 


, 8 There is no legal ground for refus- 
ing the decree for restitution 
, jugal rights. The temporary withdrawal 








‘the appellant did not amount to with- 
[drawal from the society of the appellant. 
. {She had no animus to withdraw per- 


society which he has miserably failed to 
j‘do. Weare, therefore, satisfied that it is 
i the appellant who without reasonable 


cause or excuse has withdrawn from the 
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of the proceed.ng 
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society of the respondent and the 
decree for restitution of conjugal rights 
and permanent alimony has been rightly 
passed, 

§. The appeal, therefore, fails and it 
is dismissed with costs. Counsel’s fee 
Rs, 200/-, if certified, 

i ` . Appeal dismissed, 
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Smt. Dhanbai, Appellant v. State of 
Madhya Pradesh and others, Respon- 
dents, : 


First Appeal Nos. 87 and 88 of 1972, 
D/- 20-7-1978,* 


(A) M. P. Ceiling on Agricultural 
Holdings Act (20 of 1960), S, 11 (5) — 
Suit against order of competent autho- 
rity — Objections filed before com- 
petent authority — Title of plaintiffs 
in issue before authority and decided 
against them — Held, suits for mere 
declaration of title without claiming 
any other relief were maintainable. 

(Para 6) 

` (B) Succession Act (39 of 1925), Sec- 

tion 51 — Death intestate of Parsi 
male — Succession to his property. 


Under S. 51 the property of a male 


‘Parsi dying intestate shall be divided 


amongst his widow and children so 
that the share of each son and widow 
shall be double the share of each 
daughter, Where C left behind. his 
widow, 3 sons and 2 daughters the 2 
daughters together would get a share 
equal to that of their mother or bro- 
ther, i.e. each of the daughters in- 
herited 1/10 share in the property left 
behind by deceased. On the death of 
C, the title of the.2 daughters vested 
in the property left behind by him to 
the extent of 1/10 share each. Mere 
fact that the plaintiff daughters took 
no step to get their names mutated or 
made any demand from other heirs to 
separate their shares can have no 
effect on their title, (Para 7) 


Cases Referred: Chronological Paras 
AIR 1967 SC 109 — 7 


*(From decree of S. Sanyal 1st Addl. 
Dist. J., Jabalpur,  D/- 17-4-1972.) 
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S. K, Seth, for Appellant; K. L. perty left behind by Cowasji to the 
Issrani, Govt. Advocate for Respon- extent shown hereunder : — 
dents. - . 
C. P. SEN J.:— By this Judgment (i) Smt: Gulbai_ widow oł 
the connected First Appeal No. 88/1972 Cowasji f .. 1/5 share, 
(Smt, _ Dinoobai v. State of M.P.) is (ii) Timrasji s/o Gowasti. ... 1/5" share, 
also irene wet as aa uen Gii) Bejanji s/o’ Cowasji, ... 1/5 share. 
arise in ese appeals. oug or 4s 3 : 
these 2 appeals arise out of 2 different Gv) orabit s/o Cowssii. M5 share, 
suits by 2 sisters but the suits were (V) Dhanbai d/o Cowasji. ... 1/10 share, 
consolidated and common judgment (vi) Dinoobai d/o Cowasji. .., 1/10 share. 
has been passed,” These suits‘are for However, _ for better management of 
declaration under S.:11 (5) of: the ‘the lands and. for. . making necessary. 


M. P. Ceiling on Agricultural Holdings. 
Act, 1960, (hereinafter referred to as 
the Act) to have the orders passéd, by. 
the competent authority set aside.” 


2. It is not in dispute that.’ late 
Cowasji, who died in the year | 1948, 
owned 718.20 acres. of lands in differ- 
ent villages of Murwara Tahsil `of 
Jabalpur District, He left behind his 
widow Gulbai, 3 -sons ~Timrasji, Bej- 
anji and Dorabji. and 2 daughters 
Dhanbai and Dinoobai. It is also not in 
dispute that they. are Parsis and gov- 
erned by the provisions ~ contained in 
Chapter HI of Indian Succession Act, 
1925. Two Revenue’ cases Nos. 74 
(A-90). B-III of 63-64 (State v., T.C. 
Bajan Malguzari Accounts Katni) and 
82 (A-90) III of .63-64 (State v. Bej- 
onji) were started in respect of these 
718-20 acres of lands by the Sub-Divi- 
sional Officer, Katni, who is the com- 
petent authority appointed under the 
‘Act. After the draft ‘statements were 
prepared under S. 11, objections were 
preferred by the 2 daughters claiming 
their’ 1/10 share in the, property left 
behind by’ Cowasji. The _ Competent 
Authority ‘by his 2 separate orders 
dated 13-3-1967 disallowed. ‘the objec- 
tions holding that the 2 daughters have 
` failed to, prove that they have’ any 
interest in the property and their ob- 
jections are an afterthought so as fto 
take out some ‘ands out of the ceil= 
ing cases, Aggrieved by these orders, 
the 2 daughters filed separate Suits, 
' Dinoobai filed Civil Suit ‘No, 27-A/67 
and Dhanbai filed Civil Suit No. 28-A/67. 
In each suit the ‘State of M.P. the 
mother, 3 brothers and the other sis- 
ter were made defendants, 


3. The plaintiffs’ case is that after 
the death of Cowasji, under Chapter 
I of the Indian Succession Act the 
following persons inherited the pro- 


' become final and 


improvements, with the ` implied. con- 
sent of all. the holders, a partnérship 
of the four holders, namely Smt. Gul- 
bai,. Timrasji, Bejanji and Dorabji, was 
formed and an ‘area of 480.74 acres 
was given to this partnership. The 
said Firm was styled as “T.C,. Bejan 
Malguzari. Account” and in addition to 
the four, holders, Shri Kaikhusroo, un- 
cle of Cowasji, was also made a part- 
mer on account of his experience and 
elderly age. It was decided that all the 
5 partners would be entitled to 1/5 
share. in `the- partnership lands,‘ So far 
as the remaining 237.46 acres. of. lands 
were” concerned, ‘they cortinued to` re- 
main joint though- nominally . recorded 
in single or joint names of the holders. 
These lands were never divided by 
metes and bounds, Both the plaintiffs 
are entitled to 1/10 shares in- the total, 
area of 718.20: acres left. behind 24N 
Cowasji and their share has to. be | 
worked out of the 
acres still remaining jaint with the 
family. Each of the plaintiff is, there- 
fore, entitled: to hold 71.82 acres of. 
land, ‘i.e. both.: together are entitled to 
hold 143,64 acres of land, out. of 237.46 
acres of land, but the Competent. Au- 
thority has overruled the’ claim’ of en 
plaintiffs: The ‘order is contrary.. 
Jaw and. is not based on any reason- 
ing and is utterly superficial and, 
therefore, Hable to be: set- aside. 


A The - State of M.P, aloneopposed 
the claims in these suts, the other 
defendants have supported the claims 
of the plaintiffs, The State submitted 
that the suits were 
being barred by S. 11 (4) of the Act 
as there: is no dispute’ regarding’ title: 
of the plaintiffs and, 
order of the Competent Authority has 
conclusive and is 


binding on all the parties, The State 


‘remaining 237.46 ` 


not maintainable. | 


therefore, : the: 


ai 
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contended that the 2 daughters not 
being partners in T.C. Bejan Maigu- 
zari Account, they have no claim in 
480.74 acres of lands belonging to the 
firm. The oniy 5. partners i.e, Smt. 
Gulbai, Timrasji, Bajanji, Dorabji and 
Kaikhusroo alone have 1/5 share each 
fn the lands belonging to the firm. 
Even in respect of the remaining lands 
area 237.46 acres, these lands were 
never recorded m the name of these 
2 daughters, The remaining lands were 
recorded in the names of the widow 
and 3 sons, besides other lands were 
recorded in the individual names of 
these 4 persons. The plaintiffs never 
applied for correction of revenue re- 
cords showing their interest in these 
lands. Since the plaintiffs are not hol- 
ders of land under the Act, they are 
not entitled to any share therein. The 
Competent Authority has rightly re- 


jected the objections raised by the 2. 


daughters. The plaintiffs should have 


paid ad-valorem court fees instead of 


seeking mere declaration. 


5. The learned Additional District 
Judge by a common. judgment ` has 
dismissed both these suits, but he has 
held that the suits are maintainable 
and the claims for mere declaration 
can lie and,- therefore, proper Court- 
feeshas been paid, ` However, on merits 
the learned trial Judge has held that 
the plaintiffs have failed to: prove that 
late Cowasji owned 718.20 acres of 
lands at the time of his death end 

_that each of the ` plaintiff is entitled 
to 1/10 share therein, Even if there is 
no specific denial on this question by 
the defendant-State, but since issues 
have been framed on this question she 
burden was on the plaintiffs to prove 
their title: The plaintiffs have not pro- 
ved their. title: to these lands nor pzo- 
duced any document’: “to. show that Co- 
wasji owned. these” lands. Both- the 
plaintiffs have not. entered the witness 
box. Their . two - brothers 
(P: W. ‘2) ‘and Temras 
appeared as their - 
have no personal knowledge as to how 


Kawji (P. W. 3) 


all these lands were. acquired by .Co-` 


wasji . The plaintiffs have: also. rot 
examined the > uncle of their. father 
Kaikhusroo -who was the best person 


to throw light ôn this subject. Thouzh 
the plaintiffs have- got : documentary 
evidence in support of their- claims, 
those documents have not been pro- 
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+ Dorawiji- 


--witnesses but they’ 


ready pending’ 
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duced. Clearly, therefore, the cases of 
these 2 plaintiffs are got up one in 
order to save some land from the Act. 
The impugned orders of the Compe- 
tent Authority are, therefore, not er- 
roneous. 

6, First of all it will be proper to 
take the preliminary objections regard- 
ing competency of the suits and about - 
the payment of court-fees, The learn- > 
ed trial Judge in his judgment has 
observed. that these 2 questions were 
not pressed by the counsel for the 
State. This. apart,. there is no sub- 
stance in the objections raised by the 
State, The relevant provisions are con- 
tained in sub-sections (3), (4), and (5) 
of S. 11 of the “Act which -are as 
under :— - 


S. 11 (3) The draft statement shall 
be published at such place and in such 
manner as may be prescribed and a 
copy ` thereof shall be served on the 
holder . or: holders concerned, the credi- 
tors and all other persons interested 
in the land to. which it. relates, Any 
objection to the draft statement re- 
ceived within thirty days of the pub- 
lication: thereof shall be duly conside- 
red by the competent, authority who 
after giving the objector an.:opportu- 
nity of being “heard - shall. pass such 
order as it deems fit, ` pi 


(4). If while - considering the objec- 
tions received under sub-sec. (3) or 
otherwise, ‘ the ‘competent authority 


finds that any question has arisen re- 
garding the title of a particular holder 
and such question has not already 
been . determined by a Court of com- 
petent jurisdiction, the competent au- 
thority shall proceed to enquire sum- 
marily into the, merits of such ques- 


.tion: and pass such onders as it thinks 
' fit: i 


‘Provided that if sack" dian is al- 
for decision. before a 
competent Court, the competent. au- 
thority shall- await the decision of the ` 
Court. 

(5) The ‘order öf the competent au- 
thority under sub-sec. (4) shall not be 


-subject to appeal ‘or revision, but any 


party may within. -three months from 
the date of such order, institute a suit 
in ` the Civil ‘Court to have the order 
set aside,;::and the . decision of such 
Court -shall be binding on the compe~ 
tent : authority, but subject to the re- 
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Sult of such suit, if any, the order of 
the competent authority shall be final 
and conclusive.” 


Clearly, in the 2 cases objections were 
filed -by the plaintiffs claiming their 
1/10 share in the lands owned by late 
Cowasji, The title of these 2 plaintiffs 
was very much in issue and was de- 
cided against them and, therefore, the 
order of the competent Authority has 
been rightly challenged in these 2 
suits under sub-sec. (5), Since the only 
question to be decided by the Civil 
Court was about the title of the ob- 
jectors the plaintiffs have rightly filed 
suits for mere declaration of ‘their 
title. It was not - 
any other relief, The suits are, there- 
fore, competent and proper cotirt-fee 
has been paid, 


7. Now regarding merits of the 
cases: The learned trial Judge miscon- 
strued the pleadings and erroneously 
assumed that issues have been framed 
regarding title of late Cowasji and, 
therefore, the plaintiffs. should have 
proved the title of Cowasji over 718.20 
_acres of lands, In para 3 (a) of the 
plaint it has been pleaded that 718,20 
acres of lands were  previsouly held 
by Cowasji who died in the year 1948. 
The parties being Parsis,. his property 
was inherited by his widow, 3 sons and 
2 daughters, In its reply the State in 
Para 2 (a) stated that- the allegations 
in para 3 (a) are. not admitted as the 
answering defendant has‘no know- 
ledge about it. This denial for want of 
knowledge amounts to an admission. 
The Supreme Court in, Jahuri Sab v, 
D. P. Jhunjhunwala, AIR “1967 SC 109 
at p. 111 has held:— ` as 


- “Facts taken to be admitted — De- 
nial of facts — To say that defendant 
has no knowledge of a fact pleaded 
by the plaintiff. is not tantamount toa 
denial of existence of fact, not even 
an implied denial.” ; 


There being no specific denial, it has 
to be ‘taken that the defendant-State 
has admitted that Cowasji owned 
718.20 acres of lands at the time of 
his death. The issues framed in the 
case have been quoted in para_ 7 ofthe 
Judgment, It may be mentioned that 
there is. no issue framed | regarding 
title of Cowasji over 718.20 acres of 
lands, The only -issue on the - question 
of title is whether each of the plain- 


necessary to claim. 
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‘shares. can have no 


y 


names mutated or 
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acres as her 1/10 
share, There being no issue, proviso 
to Order 8 R. 5 C.P.C. has no ap- 
plication, The parties being Parsis they _ 
are governed by Chapter III of the In- 
dian Succession Act. Under S. 51 the 
property of a male Parsi dying intes- 
tate shall be divided amongst his 
widow and children so that the share 
of each son and widow shall be dou- 
ble the share of each daughter. Co- 
wasji left behind his widow, 3 sons 
and 2 daughters. The 2 daughters to- 
gether would get a share equal to that 
of their. mother or brother, i.e. each 
of the daughters inherited 1/10 share 
inthe property left behind by Cowasji. 
On the death of Cowasji, the title of 
the 2 daughters vested in the property 
left behind by him to the extent of 
1/10 share each, Mere fact that the 
plaintiffs took no step to get their 
made any demand 
separate their 
„effect on, their 
title. The other -heirs have supported 
the case of the . plaintiffs and they 
never asserted any hostile title to the 
exclusion of these 2 daughters, 


from other. heirs to 


8. Even otherwise also the plain 
tiffs have duly proved that late Co- 
wasji owned 718.20 acres of lands at 
the time of his death. The plaintiffs 
have produced 8 title deeds which have 
been duly proved under Ex, P, 5 which 
is a relinquishment deed dated 10-6- 
1937 Cowasji acquired: 69.73 acres of 
land. Under sale-de2d, Ex, P.6, dated 
12-3-1934 Cowasji purchased 27.94- 
acres of land. Under  sale-deed, Ex. 
P.7, dated 3-1-1931, Cowasji- purchased 
19.65 acres: of land, Similarly, under 
sale-deed, . Ex, .P.8, dated 3-8-1931 he 
acquired 19.65 acres of land. Under 
sale-deed, Ex. P.9, dated 14-2-1933 he 
purchased -1.40 .,:acres, of land, Under 
sale-deed, Ex. P.10,, ; dated 27-10-1931 
Cowasji purchased. 2.09 acres of land. 
Under: sale-deed,. Ex. P.11, dated 16-8- 
1929 he purchased 24.62 acres of land. . 


‘Under sale-deed; Ex. P13, dated 30-4- 


1938 Cowasji. acquired 0.80 acre of 
land. Ex, P.13 has been proved by 
Janki . Prasad (P. W. 6) who is, one of 
the - transferors, In respect of the other 
title deeds Jagmohan ` Prasad (P.W. 5) 
and Janki Prasad (P.W.6) have de- 
posed that the executors and attesting | 
witnesses of these documents areeither . 
dead or they are not traceable, Chinta- 
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man Singh. (P.W. 4) has proved “hat 
the documents Exs. P.5 to p.9 Lave 
been executed by his father Murat- 
singh, who is dead. He has also stated 
that documents Exs, P.10 & P.1lihave 
been executed by Darbarilal, a friend 
of his father, who is also dead. The 
signature of Darbarilal has also been 
proved by Janki Prasad (P.W. 6) in 
Ex, P.7 Dadulal (P.W. 7) has prcved 
Ex, P.5 in which he is an attesczing 
witness. It is true that none of the 
plaintiffs has entered the witness box 
but they have examined their brothers 
Dorawaji (P. W, 2) and Temras Kawji 
(P.W. 3). When their 
been examined, it- was not necessary 
for the plaintiffs to enter the witness 
box and no adverse inference could 
have been drawn, Similarly, the trial 
Judge was not justified in drawing an 
adverse inference for non-examination 
of Kaikhusroo, uncle of Cowasji. Eoth 
Dorawaji and Temras Kawji (P.Ws. 2 
& 3) have stated on oath that their 
father Cowasji owned 718.20 acres of 
lands at the time of his death. Some of 
the lands were purchased by their father 
inthe namesof his sons but he remaimed 
the owner of all these lands. This act 
has not been controverted nor the de- 
fendant-State hasled any evidence to the 
contrary, In fact, no witness has been 
examined on behalf of the defendant- 
State. So even if 8 title deeds do not 
cover the entire land of area 713,20 
acres, still in view of the categorical 
statement of the plaintiffs’ two wit- 
nesses coupled with the .non-denial of 
. the pleading: on this -point by the 
State, it has.to be held that late. Co- 
wasji held 718.20 acres of lands, After 
his death; his legal heirs gave: 480.74 
acres of land.ta the partnership firm 
T. C, Bejan Malguzari Account in 
which the widow, 3 sons. and uncle of 
Cowasji, .Kaikhusroo «had 1/5 -skare 
each, This position has’ been’ accepted 


by the Competent Authority in his 
impugned order. So 237.46..acres of- 
. land remained in: balance ‘with the 


joint: family out of which each of the 


plaintiff is entitled to.1/10 share each. 


i.e, 71.82 acres, 


9. The. ‘appeals: _ are, . 
allowed. with costs .throughout; the 
judgments and decrees passed in Civil 
Suit Nos..27-A and 28-A of 1967 are 
set aside and it is declared that each 
of the plaintiff has got 1/10 share out 


brothers Lave. 


„therefore, 
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of 718.20 acres of lands left behind by 
late Cowasji and each of the plaintiff 
is entitled to 71.82 acres of land out 
of 237.46 acres of land which is in 
joint possession of the family. Conse- 
quently, the impugned orders dated 
13-3-1967 in Revenue Case Nos, 74 
(A-90) B-T of 63-64 and 82 (A-90) III 
of 63-64 are set aside and the Com- 
petent Authority is directed to decide 
these cases afresh in the light of this 
judgment, Counsel’s fee as per sche- 
dule, if certified, 

Appeals allowed. 
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AND J. S5, VERMA JJ. 
Yeshwant Rao, Appellant v. Sampat, 
‘Respondent, - 
- Mise, First Appeal’ 
D/- 25-9-1978.* 
` Workmen’s Compensation Act (8 of 
1923), Ss. 2. (1) (b), 19 (2) — Civil 
P.C. (5 of 1908), S. 115 — “Court” 
—' Meaning of — Distinction between 


-No; 28 of 1971, 


“Court” and “Tribunal” — Commis- 
sioner appointed under Workmen’s 
Compensation Act is a tribunal — 


Order passed by Commissioner under 
S. 19 (2) — Not revisable by High 
Court under S. 115, C.P.C.1970 Lab Ic 
1656 - (Madh Pra) Overruled. AIR 
1938 Lah 855, AIR 1951 Assam 88, 
AIR 1941 Pat 65 (FB), AIR 1960 Bom 
387, AIR 1970 Bom 278 Dissented from. 


The::word “Court” as used in S. 115 
C. P. C. is used in a narrow sense, mean- 
ing only a. Civil Court in the normal 
hierarchy of Courts. The word “Court” 
ag it occurs in S. 115- will not include 


` tribunals which are established under 


Special Acts and exercise special juris- 
diction, Indeed, the features of a Court 
and a tribunal are very much, _similar. 
Both “are vested with the “judicial - 
-powers of the ` State. Both are em- 
powered to give binding decisions, The 
procedure is also similar except this 


- that the procedure of a Court is regu- 


*(Against Order. of-' Presiding Officer 
and Commr. Workmen’s Compensation 
Act (Labour Court), Bhopal, D/- 11-11- 
1970.) 
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larly prescribed, whereas the proced- 
ure of a tribunal may not be that 
strictly prescribed; but the approach 
adopted by a tribunal is the same as 
adopted by a Court. The main distinc- 
tion between a Court and a tribunal 
is that a Court is a tribunal constitu- 
ted by the State as a part of the or- 
dinary hierarchy of Courts, A tribu- 
nal, on the other hand, is constituted 
under a special Act to exercise some 
special jurisdiction, (Paras 4, 8) 


The Commissioner, appointed under 
fhe Workmen’s Compensation Act, is 
a tribunal, and not a Civil Court, The 
provisions of S. 19 (2) of the ousting 
jurisdiction of Civil Court go to show 
that the Commissioner appointed un- 
der the Act is not a Civil Court, ‘Simi- 


larly, the provisions of Section 3° (5) 
of the Act also’ lead to the infer- 
ence that the Commissioner is not 


a Civil Court.: The Commissioner does 
not exercise all the powers of a Civil 
Court but exercises only those powers 
which are mentioned in S. 23 of the 
Act, It is true that an. appeal lies to 
the High Court against certain.’ orders 
of the Commissioner under S, 30 of 
the Act; yet, having regard to the 
provisions of Ss. 3 (5) and 19 (2) ‘of 
the Act, it. cannot be said that the 
Commissioner is a Civil Court or a 
Court in the technical sense. There- 
fore, an. order passed by him deciding 
a dispute under S, 19 (2) of the Work-. 
men’s Compensation. Act is not . revis- 
able by the “High. Court under S. 115, 
C.P.C., 1965 MP LJ (Notes) 73 . Ap- 


proved, 1970 Lab IC 1656 (Madh Pra) 
ATR. 


Overruled,,. ATR 1938 Lah 855, 
. 1951 Assam 88, AIR 1941: Pat 65 (FB), 
AIR 1960 Bom 387 and | ‘ATR 1970 Bom 


278 Dissented from, “Case “law ‘discts~ 


sed. (Para 9)- 
"Anno: _ATR Comm. . c. P.C. - th 
. Edn.), 5, 115 N. 6; AIR Manual (3rd, 
Edn.) . _Workmen’s Compensation ~ Act 
S. 2 (1)..(o) N. 1; S. 19 N. i 


Cases Referred : ` Chronological . Paras 
ATR 1974 Madh Pra 159 : 1974 MP LI 
` 216 (FB) 12. 


AIR 1972 Madh pra 125: 1972 „MP. LJ 

-485 : -< | 12 
AIR 1970: Bom 278: -11 

1970 Lab IC 1656 : 
D/- 26-11-1965 : 
68 


1970 MP TI ae) 


ae 294 of 1965, 


Sampat (FB) (G, P. Singh C.J) ALR. 
AIR 1967 SC: 1494: 1967 Cri LJ 
1380 7,12 
AIR 1965 SC 1595 5,7,12 
1965. MP LJ (Notes) 93 10 
AIR 1963 SC 874 6, 12 
ATR 1960 Bom 387 1r 
AIR 1954 SC 520 5 
AIR 1951 Assam. 88 -u 
AIR 1950 All 80 (FB). - . 8B 
AIR 1950 Nag 14 g 
AIR 1941 Pat 65 (FB) ` 11 
AIR 1938 Lah 855- WwW 


K, L. Issarani, for’ Respondent, 


G. P. SINGH, C.J. :— This is a refer 
ence made by a. Division Bench con- 
sisting. of Hon’ble K. K, Dube, J. and 
Hon’ble .J. P, Bajpai, J., referring to 
a Full Bench the following question: 

“Whether or not a revision: would 
lie to the High Court under S, 115 of 


the Code of Civil Procedure from a. ` 


decision. by the Commissioner under 
‘the Workmen’s Compensation Act, de- 
eiding a dispute under S, ,19. ee of 
that Act?” see 


R The revisional power of the High 


Court ‘under S. 115 of the Code of 
Civil . Procedure’ ‘is ‘available against 
“any Court subordinate” to it. The 


important point that arises before us 
is . whether the Commissioner for 
Workmen’s Compensation is a’ Court 
within: S. 115 of the Code, 


3. Section 2 (1) (b) of the Work- 
men’s Compensation Act, 1923, defines 
“Commissioner” to mean a. Commis- 
sioner for workmen’s compensation 
‘appointed. under .S, 20, The State Gov- . 
ernment is empowered under S, 20° to 
appoint any person to be a Commis~ 
‘sioner’ for workmen’s- compensation by 
a notification for such ‘area as;may be 
specified: in the notification.. Section 19 
(1) -provides that if: any question arises 
in any .proceedings.: under the Act as 
to the: liability .of any person to. pay 
compensation (including:any question 
.as to’“whether a person ‘injured is or ` 
‘isnot:.a workman) or. as to the amount . 
or’ duration of compensation: (includ- 
ing. any ‘question as to’the nature or 
‘extent of disablement), the’ question 
shall, in default of agreement, be set~. 
tled by’ a Commissioner. Section -19 (2) 
provides that’ no _ Civil Court”: shall 
have jurisdiction to ‘settle, decide or 
deal with any question which ‘is “by or 
under the Act required to be settled, 
decided. or dealt with by a- Commis- 
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sioner or to enforce any liability in- 
curred under the Act, Section 23 pro- 
vides that the Commissioner shall have 
all the powers of a Civil Court under 
the Code of Civil Procedure, 1908, for 
the purpose of taking evidence oncath 
and of enforcing the 
witnesses and compelling the produc- 
tion of documents -and material ob- 
jects. This section also provides that 
the Commissioner shall be deemed to 
be a Civil Court for all the purposes 
of S, 195 and of Chapter 35 of the 
Code of Criminal. Procedure, 1898, An- 
other section to be taken notice of is 
S. 3 (5). The scheme of this provision 
is that if a workman has. institrted 
suit in a Civil Court for damages in 
respect of an injury, he. has no right 
to claim compensation before a- Com- 
missioner under the Act, Similarly, if 
a workman has instituted a claim for 
compensation in respect of an injury 
before a Commissioner under the Act, 
he has no right to institute a suit for 
damages in respect of the . injury. be- 
fore a Civil Court, E 


4. Using the word “Court” used in 
a generic sense, will’ include a tribu- 
nal. Indeed, the features of a Ccurt 
and à tribunal are yery much similar. 
Both are vested with the judicial 
powers of the State, Both are em- 
powered to give binding decisions. The. 
procedure is also similar except this 
that the procedure of a Court is re- 
gularly prescribed, whereas the pro- 
cedure of a tribunal may :not be that 
strictly prescribed; but ‘the approach 
adopted by a tribunal is the same as 
adopted by a Court. The main distinc- 
tion between a Court and a tribunal 
is that a Court is a tribunal constitu- 
ted by the State as a part of the or- 
dinary hierarchy of Courts, A tribu- 
nal, on the other hand, is constituted 
hip a special Act to exercise sans 
special jurisdiction. 

5. The distinction between a Court 
in the strict sense and a tribunal was 
pointed out by the Supreme Court in 
A, C. Companies v. P. N. Sharma (AIR 
1965 SC 1595 at p, 1599) in the follcw- 
ing words: 


“The expression ‘Court’? in the eons 
text denotes a tribunal constituted by 
the State as a part of the ordinary 
hierarchy of Courts which are invest- 
ed with the State’s inherent judicial 
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attendance of- 


bi 


(G. P, Singh C.J.) ‘[Prs. 3-5] M.P. 23 


powers, A sovereign State discharges 
legislative, executive, and judicial func- 
tions and, can legitimately claim cor- 
responding powers which are describ- 
ed as „legislative, executive and judicial 
powers, Under our Constitution, the 
judicial functions and powers of the 
State are primarily conferred on the 
ordinary Courts which have been con- 
stituted under its relevant provisions. 
The Constitution recognised a hiera- 
rchy of Courts and to their adjudica- 
tion. are normally entrusted all dispu- 
tes between citizens and citizens as 
well as between the citizens and the 
State. These Courts can be described 
as ordinary Courts of Civil judicature. 
They are governed by their prescribed 
rules of procedure and they deal with 
questions of fact and law raised be- 
fore them by adopting a process which 
is described as judicial process, The 
powers which these Courts exercise 
are judicial powers, the functions they 
discharge are judicial functions and 
the decisions they reach and pronounce 
are judicial decisions. 


In every State there are administra~ 
tive bodies or . authorities which are 
required to deal with matters within 
their jurisdiction in ‘an administrative 
manner and their decisions are descri- 
bed as administrative - decisions. In 
reaching their administrative decisions, 
administrative bodies can and often do 
take into consideration questions of 
policy.: It is not unlikely that even in 
this process of reaching administrative 
decisions, the administrative bodies or 
authorities are required to act fairly 
and objectively and would in many 
eases have to follow the principles of 
natural justice; but the authority to 
reach decisions conferred on such ad- 
ministrative bodies is clearly distinct 
and separate from the judicial power 
conferred on Courts, and the decisions 
pronounced by administrative bodies 
are similarly ` - distinct ‘and separate in 
character from judicial decisions pro- 
nounced by Courts. . 

Tribunals which fall within the pur- 
view of Art. 136: (1) occupy a special 
position of their’ own under the scheme 
of our Constitution, Special matters 
and questions are entrusted to them 
for their decision and in that sense, 
they share with the Courts one com- 
mon ‘characteristic; both the Courts 
and the tribunals are ‘constituted by 


24 M.P. 


the State and are invested with -judi- 
cial as distinguished from purely ad- 
ministrative or executive functions.’ 
(vide Durga Shankar Mehta v. Raghu- 
raj Singh (AIR 1954 SC 520 at p. 522)} 
They are both adjudicating bodies and 
they deal with and finally determine 
disputes between parties which areen= 
trusted to their jurisdiction. The pro- 
cedure followed by the Courts is re- 
Sularly prescribed and in discharging 
their functions and exercising their 
powers, the Courts have to conform 
to that procedure. The procedure which 
the tribunals have to follow may not 
always be so strictly prescribed, but 
the approach adopted by both the 
Courts and the tribunals is substan= 
tially the same, and there is no essen- 
tial difference between the functions 
that they discharge. As in the case of 
Courts, so in the case of tribunals it 
is the State’s inherent judicial power 
which has been transferred and by 
virtue of the said power, it is the 
State’s judicial function which they 
discharge judicial functions and judi- 
cial powers are one of the essential 
attributes of a sovereign State, and on 


considerations of policy, the State 
transfers its judicial functions and’ 


powers mainly to the Courts establi- 
shed by the Constitution, but. that 
does not affect the competence of the 
State, by appropriate. measures, to 
transfer a part of its judicial powers 
and functions to tribunals by entrust- 
ing to them the task of adjudicating 
upon special matters and disputes be- 
tween parties. It is really not possible 
or even expedient to attempt to de- 
scribe exhaustively the features which 
are common to the tribunals and the 
Courts and features which are distinct 
and separate, The basic. and the funda- 
mental feature which is common to 
both the Courts and the tribunals is 
that they discharge judicial functions 
and exercise judicial powers which in- 
herently vest in a- sovereign State.” 


6. The same distinction was point- 
ed out by the Supreme Court in Eng- 
ineering Mazdoor Sabha v. Hind Cycles 
Lid, AIR 1963 SC 9874 īn that 
case, it was laid down that the expres- 
sion “Court” in the technical sense is 
a tribunal constituted by the State as 
a part of ordinary hierarchy of Courts 
which are invested with the State's 
inherent judicial powers. It was also 
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` position of the 


ALR. 


laid down that a tribunal as distingui- 
shed from a Court, exercises judicial 
powers and decides matters brought 
before it judicially or quasi-judicially, 
but it does not constitute a Court in 
the technical sense, 


7. In Jugal Kishore v, Sitamarhi 
Central Co-operative Bank (AIR 1967 
SC 1494: (1967 Cri LJ 1380) it was 
held that the Assistant Registrar func- 
tioning under the Bihar and Orissa 
Co-operative Societies Act is a Court 
subordinate to the High Court for pur- 
poses of S, 3 of the Contempt of 
Courts Act, 1952. In that case, the 
word “Court” was construed in a 
generic sense, having regard to the 
context of that Act. Jugal Kishore’s 
case was decided by'a Bench of two 
Judges, That case cannot be so read 
as to overrule the distinction between 
a Court and a tribunal pointed out by 
the Supreme Court in A.C, Companies 
case (AIR 1965 SC 1595) and Engineer- 
ing Mazdoor- Sabha’s case (AIR 1963 
SC 874) which were decided by larger 
Benches, . 


8. In our opinion, the word “Court” 
as used in S. 115 of the Code of Civil 
Procedure is used in a narrow sense, 
meaning only a Civil Court in the nor- 
mal ‘hierarchy of Courts. The word 
“Court” as it occurs in S. 115 will not 
include tribunals which are establish- 
ed under special ` Acts and exercise 
special jurisdiction, The view taken by 
us is strongly supported by the deci- 
sion in Sawatram Ramprasad Mills v. 
Vishnu Pandorang (AIR 1950 Nag 14} 
which is a Division Bench case decid- 
ed by Hidayatullah, J. (as he then 
was) and R, Kaushalendra Rao, J. The 
same view was taken by a Full Bench 
of the Allahabad High Court in 
H.C.D. Mathur v. E.I. Rly, (AIR 
1950 All 80 (FB)). In both these cases 
it was held that the authority invest- 
ed with jurisdiction under the Pay- 
ment of Wages Act, 1936, is not a 
Court subordinate to the High Court 
within the meaning of S. 115 of the 
Code of Civil Procedure. Although 
these decisions do not deal with the 
Commissioner under 
the Workmen’s Compensation Act, yef 
the principles laid down in them are 
fully applicable here, The main ques- 
tion is whether the word “Court” in 
S. 115 of the Code of Civil Procedure 
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also includes tribunals, or whether it 
is restricted to Civil Courts subordi- 
nate to the High Court, So far as this 
broad question is concerned, the mat- 
ter is fully dealt with in both these de- 
cisions, and we respectfully agree with 
the opinion expressed in them chat 
the word “Court” in S. 115 is restrict- 
ed to Civil Courts and does not in- 
clude tribunals, 


9. We have already referred to the 
relevant provisions of the Workmen’s 
Compensation Act, The Commissioner 
appointed under this Act is a tri- 
bunal, and not a Civil Court. The 
provisions of Section 19 (2) to 
the effect that no Civil Court shall 
have. jurisdiction to settle, de- 
cide or deal with any question which 
is by or under the Act required ta be 
settled, decided or dealt with by a 
Commissioner or to enforce any liabi- 
lity incurred under the Act go to 
show that the Commissioner appointed 
under the Act is not a Civil Court. 
Similarly, the provisions of S. 3 (5) 
which exclude the jurisdiction of the 
Commissioner in the event a suit is 
earlier filed in a Civil Court also lead 
to the inference that the Commissioner 
is not a Civil Court, It is also note- 
worthy that the Commissioner oes 
not exercise all the powers of a Civil 
Court but exercises only those powers 
which are mentioned m S. 23 of the 
Act, It is true that an appeal lies to 
the High Court against certain orders 
of the Commissioner under S. 30 of 
the Act; yet, having regard to the 
aforesaid provisions of the Act, it zan- 
not be said that the Commissioner isa 
Civil Court or a Court in the techni- 
cal sense, The Commissioner, in our 
opinion, is not a Court within the 
meaning of S, 115 of the Code of Civil 
Procedure and an: order passed by him 
under S, 19 of the Workmen’s Com- 
pensation Act is not revisable by the 
High Court. ; 


10. The view taken by us was also 
taken by Shiv Dayal, J, (as he -hen 
was) in General Manager, Bhilai Steel 
Project v. M/s Bhutani & Co, (Civil 
Revn, No. 587 of 1964, D/- 21-12-1954: 
1965 MPLJ (Notes) 73). 


11. A contrary view has, however, 
been taken by S. B. Sen. J. in Shaikh 
Amir v. Jardar Beg, CR No. 224 of 
1965, D/- 26-11-1965: 1970 MPLJ 
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(Notes) 68 : (1970 Lab IC 1656). 
Contrary view has elso been taken 
in the following cases : Firm 
G. D, Gianchand v, Abdul Hamid 


(AIR 1938 Lah 855); Abdul Rashid v. 
Hanuman Oil & Rice Mill (AIR 1951 
Assam 88); Dirji v. Goalin (AIR 1941 
Pat 65) (FB); Mohanlal Fine Knitting 
Mills Co, (AIR 1960 Bom 387) and 
Rajiyabi v. M.M. and Co, (AIR 1970 
Bom 278), Forthe reasons given above, 
we respectfully differ from the view 
taken in these cases that the Com- 
missioner is a Court within S, 115 of 
the Code of Civil Procedure. 


12. Before concluding, we may also 
refer to the case of Krishna Gopal v. 
Dattatraya, 1972 MPLJ 485: (AIR 1972 
Madh Pra 125) where it was held by 
Bhave, J., on a difference of opinion 
between S, B. Sen and Raina, JJ, 
that a Claims Tribunal constituted un- 
der S. 110 of the Motor Vehicles Act 
is a Civil Court subordinate to the 
High Court and that the orders passed 
by the tribunal are revisable under 
S. 115 of the Code of Civil Procedure, 
The question whether a Claims Tribu- 
nal is a Civil Court has also been 
examined by a Full Bench in Mangilal 
v. Union of India, 1974 MPLJ 216: 
(AIR 1974 Madh Pra 159) the judg- 
ment of which was also delivered by 
Bhave, J, The correctness of the view 
taken in Krishna Gopal’s case was not 
disputed before the Full Bench (Sea 
p. 223), We are not here directly con- 
cerned with the question whether 3 
Claims Tribunal under the Motor 
Vehicles Act is a Civil Court amen- 
able to the revisional jurisdiction of 
the High Court under S. 115 of the 
Code. We may, however, point out 
thatin none of these cases the distinc- 
tion between a Court and a tribunal, 
as pointed out by the Supreme Court 
in A.C. Companies’ case (AIR 1965 
SC 1595) and Engineering Mazdoor 
Sabha’s case (AIR 1963 SC 874) was 
noticed, although Jugal Kishore’s case 
(AIR 1967 SC 1494) is referred to and 
relied upon in Krishna Gopal’s case, 
We have earlier stated that Jugal 
Kishore’s case cannot be taken to 
have overruled the distinction between 
a Court and a tribunal pointed out by 
the Supreme Court in A.C. Companies’ 
case and Engineering Mazdoor Sabha’s 
case. Be _that as it may, as we are 
not directly concerned with a Claims 
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Tribunal constituted under the Motor 
Vehicles Act, we need not say any« 
thing further on this. point, í 


13. We answer the question referm 
red to the Full Bench as follows: 

“A revision would not lie to the 
High Court under S. 115 of the Coda 
of Civil Procedure from a decision of 
the Commisstoner under the Work- 
men’s Compensation Act deciding (a 
dispute under S, 19 (2) of that Act,” 
There shall be no -order as to costs of 
this reference, 


14. The appeal shall now be a 
before a single Judge for final dis 
Po 

: Reference PEER 
` accordingly. 
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The Additional Commissioner of In- 
come-tax, M. P, Bhopal, Applicant v. 
M/s. Kuber Singh Bhagwandas, Bhopal, 
Opposite Party... 

Misc. Civil Case No. 321 of 1973, D/- 
13-10-1978* 


Income-tax Act (43 of 1961), S. 37 (1) 
»— Donations to Chief Ministers Drought 
Relief Fund — Held te ke allowable 
deduction under S. 37 (1) on facts. 1976 
Tax LR 877 (Madh Pra), Overruled: ` 


If the taxpayer is able to establish 
a nexus between the donation and the 
business, the donation would be held to 
be for the purposes of the business and 
allowable under S. 37 (1). It is, incorrect 
to say that in every case a donation to 
an official fund or a political organiza- 
tion would not be an allowable expen- 
diture under S. 37 (1). For an expendi~ 
ture to fall within S. 37 (1), it need not 
be a necessary expenditure, The expres 
sion “commercial expediency” is no? 
limited to an existing practice prevailng 
in any particular trade or business, Even 
if the incurring of a particular expendi- 
ture may not be supported by any pre- 
vailing practice; yet if at the time when 
the expenditure is incurred, commercial 


*(Reference of Income Tax Appellate 
Tribunal, Indore, D/- 5-3-1973.) 
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it from being. an expenditure 


Singh Bhagwandas (FB) A.L R. 


expediency justifies it the expenditure 
would be taken to be for the purposes of 
the business. Case law discussed, 

(Para 15) 

In the present case the assessee like 
other traders made donations to the 
Chief Ministers Drought Relief Fund to 
facilitate the obtaining of permits which 
were necessary for carrying on the ex- 
‘port trade, The receipts of donations 
were attached with the applications 
for permits and permits were granted te 
the. traders in proportion to the dona=- 
tions made. 

Held, that the Tribunal was right in 
holding that there was a direct nexus 
between the’ assessee’s business and the. 
donations and that the donations were 
allowable under S, 37 (1) as expenditure 
incurred wholly and exclusively for, pur- 
poses of assessee’s business. 1976 Tax. 
LR 877 (Madh: Pra); Overruled. 

. (Para of 


The object behind the donations) was 
to obtain permits for business to enable 
the assessee to earn profits by exporting 
and selling gram in the neighbouring 
States where the price of the commodity 
was double than-what it was in this 
State. The nature of the expenditure 
was, however, such. that benefit to third 
party or charity resulted, But this ef- 
fect of the expenditure did not. disqualify 
wholly, 

and exclusively for purposes of business, 
AIR 1960 SC 738 Rel, on, . (Para 10) 


In making the donations the traders 
did not contravene any law. Further, the’ 
donations were not made as a penalty for. 
infraction of any awa AIR 1961 SC 663,. 
Distinguished. (Para 11} 

The: donations were made to obtain 
permits and to earn profits, The donations 
were made not subject to any condition 
that they. would be refunded if the mera 
chants did not make any profit, They 
were made before making the applica- 
tion for permit, It could not, therefore, 
be said that the donations were paid out 
of profits. (Para, 12) 

The mere fact that the donations were 
voluntary and that some traders got per- 
mits even without making donations -was 
not crucial for determining whether the - 
donations constituted - business expendi- 
ture allowable under S.. 37 (1). 

(Para 15} 

Anno: ATR Manual (3rd Edn.) L-T, 
Act, S.°37 N. 11. 


Cases Referred: Chronological Paras 
AIR 1977 SC 1182 : (1977) 108 ITR 358: 
1977 Tax LR 643 = å 


1879 

1976 Tax LR 877 : Ot): 101 ITR 817 
(Madh-Pra). £, 15 

(1975) 100 ITR 139 (Bom) - 13 

(1974) 95 ITR. 383 (Punj) 14 

(1973) 1 All ER 8 : (1972) 3 WLR 833, 
Heather v, P, E, Consulting Group 


Ltd, =. 8 
AIR 1972 SC 1880 + (1972) 84 ITR 435: 
1972 Tax LR 873 8 


(1972) 85 ITR 261 (Delhi) - 14 
(1969) 73 ITR 14 (Delhi) 13 
AIR 1966 SC 1250: (1966) 60 ITR 277 . 8 
(1966) 62 ITR 813 (All) 13 


AIR 1964 SC 1722: (1964) 53 ITR 140 7 
AIR 1961 SC 663: (1961) 41 ITR 350 11 
AIR. 1960 SC 738: (1960) 38 ITR 601 8, 10 
(1954) 2 All ER 413: (1954) 3 WLR 85 
. Morgan v. Tate and Lyle Ltd, £, 14 
AIR 1951 SC 278 : (1951) 22ITR1 8 
1925 AC 205°: 134 LT 289 British Insula- 

ted and Helsby Cables Ltd. v. Atherton 


T ' 8 

1915 AC 433 112 LT 651, Usher’s Wilt- 
shire. Brewery Ltd.. v. Brüce. ‘© 10 
{1914) 3 KB 674 : 111- LT. 848, Smith v. 
- Incorporated - Council of Law Report- 
ing for England and Wales l 13 


P. S. Khirwadkar -with Abhay Sepre, 
for Applicant; K. A, Chitaley with B, L. 
Nema, Goyal. D., C. Bhamore and A. 5. 
Jha, for Opposite Party. 


G. P. SINGH C.J, — This is a refer- 
ence under S, 256' (1). of the Income Tax 
Act, 1961, made by the Income Tax Ap- 
pellate Tribunal referring to the High 
Court the following question of laws 


“Whether on the facts: and ‘circum- 
stances of this case, the Tribunal wes in 
' law justified in allowing déduction of the 
amount paid by the assessee as contribu 
tion ‘to the Chief Minister's Drought Re- 
. lief Fund by holding it as an ‘admissible 


_ deduction under S, 37: R of the cone: 


Tax- Act, 19612” 


2. The assessee,, MIs... _Kuber Singh 
. Bhagwandas,- Ís a registered partnership 
firm, The relevant. year of assessment_is 
1969-70 for ‘which. the: previous year 
ended on` Diwali. 1968.. The question 


referred to us relates to the amourt of 


Rs, 26,140/- which’ was in all paid by the 
assessee to the Chief Minister’s Drought 


Relief Fund, The Tribunal held that the ` 


donations so paid qualified for being alow- 
ed under S. 37 - (1) of the Income Tax 
Act, 1961, as they were in ‘the natur2 of 
expenditure wholly and exclusively for 
.the purpose. of. the. business. of the asses- 


i see, 


E 3 “lt is necessary. first to teter to the 
facts found, by the Tribunal regarding 
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the nature of donations. In the relevant 
previous year, twelve districts of Madhya 
Pradesh were badly hit by famine. The 
export of foodgrains had to be controlled, 
The Government of Madhya Pradesh, on 
8th June 1967, issued the Madhya Pradesh 
Gram' (Export Control) Order, 1967, under 
S. 3 of the Essential Commodities Act, 
1955. ‘The order extended to the whole 
of Madhya Pradesh amd came into force 
at once, Clause 3 of the Order, in so far 
as -material, provided as follows: 


“No person shall export or attempt to 
export or abet the export of Gram except 
under and in accordance with the per- 
mit issued by the State Government or’ 
by any Officer authorised in that behalf 
by the State Government.” 


4, At. the relevant time, the Cabinet 
consisted of ‘the members of Sanyukta 
Vidhayak Dal (S. V. D.). The Cabinet was 
headed by Shri Govind Narain. Singh 
who was the Chief Minister. The Madhya 
Pradesh .. Anaj- Tilhan Vyapari Maha 
Sangh of Bhopal, which is an association 
of the: foodgrains merchants of the State, 
addressed a representation to the Food 
Minister.. It was stated in the representa- 
tion. that the production of pulses and 
Gulabi Chana-was maximum in the State 
of Madhya Pradesh as ‘compared to other 
States and that the stock of Gulabi 
Chana and other pulses was steadily 
deteriorating in quality because of want 
of market, The -representation drew 


- _ attention of the Government to the -hard~ 


ship of the mercantile .community as a 
result of the ban ‘imposed on the export 
of - Gulabi Chana and other pulses. It 


appealed to the Government to lift. the — 


ban and allow export of the goods out- 
side the State. It also offered to place the 
services „of the mercantile. community 
at the.. -disposal of the Government to 


- relieve; the distress .of the people of the 


famine affected - areas, On this represen- 
tation, the Chief Minister: addressed a 
letter dated 5th Sept. 1967 to Shri Basant 
Kumar, who was the then President , of 


. Maha Sangh, ;In this communication, the 


Chief Minister. stated- that -after taking 
into consideration the circumstances èx- 
plained .in the representation, the Gov- 
ernment had decided to allow liberally 
permits for the export of Gulabi Chana 
and. pulses ‘outside..the State, and that 
the Food Department would inform the 
merchants as to the ‘detailed procedure 
for export, In the same letter, the Chief 


‘Minister brought to the. notice ° of the 


trading community that the kissans and 
labourers.,were undergoing untold hard- 
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ship on account of drought conditions 
resulting from the failure of monsoon, 
It was further stated in that letter that 
as a result of export permits the mer- 
chants were bound to earn rich profits, 
The Chief Minister in that letter, there- 
fore, appealed to the trading community 
that out of the profits to be earned by 
them they should contribute a portion 
to the Chief Minister’s Drought Relief 
Fund. The Chief Minister assured in the 
Tetter that the contributions so received 
would be utilised for the purpose of 
relieving the distress of the famine 
striken people, for production of food- 
.grains and for small ‘seale irrigation 
schernes, The Chief Minister, however, 
made it clear that there was no question 
whatsoever of exerting pressure on any 
one in this matter, although he hoped 
that as the foodgrain merchants of the 
State never lagged behind in generosity, 
his appeal would ‘receive generous ` res- 
ponse. On 9th Sept. 1967, the Joint 
Secretary of the Maha Sangh wrote to-its 
constituente asking the merchants to 
deposit Rs. 30/- per quintal for the = 
port of Gulabi Chana and Rs, 5/--. pe 
quintal for the export of pulses, * The 
letter directed that the -deposits were to 
be made into the State Bank of India or 
the State Bank of Indore.. It- was further 
directed in the letter that. the deposits 
were to be made into the head “Chief 
Minister’s Drought Relief Fund” and 
` duplicate receipts . were to be obtained 


from ‘the bank, It was also directed that . 


the original of such receipts were to be 
sent along with the duly filled in applica- 


tion forms for permits to the Maha Sangh . 


“at Bhopal, The letter then- directed that 
fn case any bank refused to issue dupli- 
cate - receipts, a draft of the amount 
‘should be obtained in the name of the 
Chief Minister’s Drought Relief“ 
‘and that the application for’ permit’ with 
the draft should be sent’ to the Maha 
Sangh at Bhopal, The letter also asked 
the members to ‘send Re, 0.50 per quin- 


tal for’ meeting the administrative ex- | 
penses of the Maha Sangh. The Maha. 


Sangh received - applications in’ accord- 
ance with the directions contained in the 
aforesaid letter from, various merchants 
including the assessee in this case. These 
applications were forwarded to the rele- 
vant authorities: of - -the Food Department. 
On these applications, permits for ex- 
port of Gulabi Chana or pulses, as men- 
tioned in the applications, were issued to 
the merchants.’ The Tribunal held that 


having regard to- the communication ` of 


Fund - 
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the Chief Minister, the payments wera 
voluntary, The Tribunal, however, also 
held that the circumstances, namely, that 
the permits for exporting Gulabi Chana 
or pulses, as the case may be, had been 
issued within a just a few days 
of the making of an application ac- 
companied by the original receipt 
issued by the bank; that the amount 
of contribution was calculated with 
mathematical accuracy in accordance 
with the quantity of goods exported; and 
that the application so made had been 
acted upon by the officials of the Food 
Department, went to show that in order 
to export the goods outsida the State 
payment into the Chief Minister's 
Drought Relief Fund was cecessary, The 
Tribunal further held that the amount so 
paid had a direct bearing ard nexus with 
the business of the assesse2 and until 
and unless these amounts were deposited 
the assessee could not export either the 
Gulabi Chana or pulses - outside the 
State, The: Tribunal also referred to the 
statement of the Joint Secratary of the 
Maha Sangh. that the rates of donation 
were fixed as Rs. 30/- per quintal for 
export of Gulabi Chana and Rs. 5/- per 
quintal for the export of ‘pulses in an oral 
discussion with the representatives of the 
State Government, 


_5. The appeal in this case was ‘heard 
along with five other appeals by the 
Tribunal and was decided by a common 
judgment, on 28th August, 1972. In one 
of the appeals, a reference earlier cama 
to this Court and. was decided in favour 
of the Revenue by a Division Bench. The 
judgment: in. that case, namely, . Addi- 
tional Commr. of Income-tax, . M. Pv. 
Badrinarayan Shrinarayan Akodiya, 
(1975) 101 ITR 817: (1976 Tax LR. 877 
(Madh Pra)) has ‘since -been reported, — 
‘When the present reference came. before 
a Division Bench; the learned counsel 
for the assessee. challenged the corrects 
ness “of the decision in Akodiya’s . case, 
The „Division .Bench, therefore, referred 
‘this ‘case to a larger. Bench, This is how © 
the reference has come nup before this 

Full Bench.. . 


e Section 80-G of the Act provides 
for ‘deduction in respect of donations to 
certain funds, charitable institutions, etc, 
The section applies also in respect of 
donations to the’ Government or any local 
authority, to bë utilised for any charitable 
purpose, The donations made ‘by the 
assessee to the Chief Minister’s Se 
Relief: Fund wera:covered by~’S, 80-G. 
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The section, however, allows only a zer- 
tain percentage of the donations as ad=- 
missible deduction, There is no dispute 
that the assessee would be entitled to the 
benefit of S. 80-G in case it is held -hat 
the donations cannot be allowed as ex- 
penses under S. 37 (1) of the Act, Sec» 
tion 37 (1), with which we are concern- 
ed, reads as follows; 


“37 (1). Any expenditure, (not being 
expenditure of the nature described in 
Ss. 30 to 36 and not being in the nature 
of capital expenditure or personal ex- 
penses of the assessee), laid out or ex- 
pended wholly and exclusively for the 
purposes of the business or profession, 
shall be allowed in computing the in- 
come chargeable under the head, “Profits 
and gains of business or profession”,” 


7. The donations to the Chief Minis- 
ter’s Drought Relief Fund do not fall 
within Ss. 30 to 36 and are not in the 
nature of capital expenditure or personal 
expenses of the assessee, Therefore, if it 
is held that the donations were in the 
nature of expenditure “laid out or ex- 
pended: wholly and exclusively for the 
purposes of the business”, it will have 
to be held that the Tribunal was right 
in allowing them in computing the in- 
come chargeable of -the assessee, It is 
clear from a reading of S. 37 (1) thet it 
is not necessary for an expenditure to 
fall within it that it should have been 
incurred “necessarily”. In the Income- 
tax Bill of 1961, the language of S, 37 (1) 
ran: “Any expenditure RRETA laid out or 
expended wholly, necessarily ‘and exclu- 
sively for the purposes of the business 
or profession shall be allowed......” Tha 
inclusion of the word “necessarily” raise 
ed a storm of protest. from the public and 
the various chambers of commerce all 
over India.. The result was that the 
Select Committee. deleted the word 
“necessarily”. The. legal position, there- 
fore, is. that a. business expenditure can 
be allowed under S. 37 (1) if it fulfils the 
necessary conditions even though ii is 


incurred voluntarily and- without. any, 


necessity: (See Iyengar’s Income-tax, 
Vol. 2, Sixth Edition, p, 959). It has also 
to be noted that the expression “for tha 
purposes of the business” as it occurs in 
the section is‘wider in scope than ‘the 
expression “for the purposes of earning 
profits,” It may take in mot only the day 
to day running of a business but also 
many other acts incidental to the cerry 
ing on a business: (See Commr., of 1.-T,, 
Kerala v, Malayalam Plantations Ltd, 
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(1964) 53 ITR 140 at p. 1503 (AIR 1964 
SC 1722 at p. 1728). 


8. In British Insulated and Halsby 
Cables Ltd. v, Atherton, 1926 AC 205, 
Viscount Cave L. C., in dealing with the 
word “money wholly and exclusively 
laid out or expended for the purposes of 
the trade”, observed that “a sum of 
money expended, not of necessity and 
with a view to a direct and immediate 
benefit of the trade, but voluntarily and 
on the grounds of commercial expe< 
diency, and in order indirectly to facis 
litate the carrying on of the business, 
may yet be expended wholly and exclu- 
sively for the purposes of the trade.” 
The House of Lords reaffirmed these 
observations in Morgan v, Tate & Lyle, . 
Ltd., (1954) 2 All ER 413 (at pp. 420, 425) 
and the Court of Appeal applied them 
recently in Heather v, P. E, Consulting 
Group. Ltd., (1972) 3 WLR 833. These 
observations were also quoted with ap- 
proval by the Supreme Court in Eastern 
Investments Ltd. v. Commr, of I-T. 
(1951) 20 ITR 1 : (AIR 1951 SC 278) and 
Commr. of I-T., Bombay, North v. 
Chandulal Keshavlal & Co., (1960) 38 
TTR 601: (AIR 1960 SC 738), So in 
deciding whether a payment of money. 
or incurring of expenditure ïs for the 
purposes of the business and an allow- 
able expenditure, the test applied is of 
commercial expediency and principles 
of ordinary commercial trading, If the 
payment or expenditure is incurred to 
facilitate the carrying on of the business 
of the assessee and is supported by com- 
mercial expediency, it does not matter 
that the payment is voluntary or that 
it also enures to the ‘benefit of a third 
party: (See Commr, of I-T., Bombay 
North v, Chandulal Keshavlal & Co, 
(supra). © In other words, if the sole ob- 
ject is business promotion, the expens 
diture would still be wholly and°exclu- 

sively for the purposes of the asséssee’s 
business even though some other object 


necessarily results, being inherent in the 


nature and quality of the expenditures 
(See Iyengar’s Income-tax, Vol, 2, Sixth 
Edn., p., 958), In. Travancore Titanium 
Product. Ltd. v, Commr, of I-T., ‘Kerala, 

(1966) 60 ITR 277 (at p, 287): (AIR 1966 
SC 1250 at p. 1253), the Supreme Court, 
after referring to’earlier cases, sum- 
marised the position thus: “The natura 
of the expenditure or outgoing must ba 
adjudged in the light of accepted com- 
mercial practice and trading: principles, 
The. expenditure . must be incidental to 


the business. and must be necessitated. or 
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justified by commercial expediency, It 
must be directly and intimately connect- 
ed with the business and be laid out by 
the taxpayer in his character as a trader, 
To be a permissible deduction, there must 
be a direct and intimate connection be- 


tween the expenditure. and the business, 


Le, between the expenditure and the 
character of the assessee as a trader, and 
not as owner of assets, even if they are 
assets of the business.” The test laid 
down in Travancore . Titanium Product’s 
case was modified in Indian Aluminium 
Co. Ltd. v. Commr, of I.-T., West Bengal, 


(1972) 84 ITR 735 : (AIR 1972 SC 1880) 


to the extent that “if. the expenditure is 
laid out by the assessee as owmer-cum- 


trader, and the expenditure is really in- - 


cidental to the carrying on of his busi- 
ness, it must be treated to have been laid 
out by him as a trader and as incidental 
to his business.” In Shahzada Nand and 
Sons v, Commr., of 'I.-T., Patiala, . (1977) 
108 ITR 358 : (AIR 1977 SC 1182), the 


Supreme Court observed that the require- 


ment: of commercial expediency must be 
judged.in the context of current socio- 
economice thinking, —. 


: 9. The question referred to us must 
: be considered in the light of the above 
principles. It is true that the donations 
were voluntary, in the sense that under 
the .law it was not nécessary to make any. 
donation to the Chief Mimister’s Drought 
Relief Fund for obtaining permits’ for. 
export of gram. The question, however;, 
is not whether it was ‘necessary for the 
assessee to incur the expenditure but, 
whether, having.. regard to commercial 
expediéncy, the expenditure was for 
carrying on-the business. Now, in., the 
light of the facts found by. the Tribunal, 
it is clear’. that . the, Government an- 
nounced to granit the permits only :when, 
the Maha Sangh- speaking for the. trading 
community, - “offered its services for the 
benefit of “the public... 
which was followed in. obtaining ` “the 
, permits was that the donations had to be 
_ deposited “with the ‘State Bank and” oti- 

ginal. receipt of the- same had to” be 
attached with. the applications for getting 
the permits, The. quantity of foodgrains 


for which the permit was applied for 


and granted was directly related .to: the 
amount of donation paid by the. merchant, 
Placing ourselves in the position of a 
trader, it is clear that any .normal trader 
would have: realised that there was grea- 
‘ter prospect of getting a. “permit for car- 
rying on the export’ business ‘in casé" he 

madé the donations as requested by ‘the 


„The, procedure: 
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Chief Minister, This is so even on tha 
assumption that legally it was not neces< 
sary to make the donation for getting 
the permit and that, in fact, permits 
were even granted in a few cases to 
merchants who had not made the dona- 
tions. The merchants made the donations 
as a matter of commercial expediency to 
facilitate the obtaining of permits which 
were necessary for carrying on the ex- 
port trade, The expenditure had a 
direct connection with the permit. The 
receipts of donations were attached with 
the applications for permits, Permits 
were granted in proportion to the dona- 
tions made, The Tribunal, in our opinion, 
was right. in holding that there was a 
direct nexus between the assessee’s busi- 
ness and the donations and that the dona- 
tions were allowable under Section-37 (1) 


as expenditure incurred wholly and ex- 


clusively for purposes of assessee’s busi- 
ness, . a x 


` 10. Tened Soori for the Revenus 
submitted before us that. the donations 
were not exclusively for - business and 
that they were'‘for the dual purpose of 
business..and charity. In our opinion, 
there is no merit in this submission, ‘The 
object behind the donations was to obtain): 
permits for business to enable the. asses- 
see, to earn profits by exporting and sel- 
ling gram in the neighbouring States 
where the price of the commodity was 
double than what it. was in this State, 
The nature of the expenditure was, how~ 
ever, such that benefit to third party or 
charity resulted. But on the principles 
noticed earlier, this: effect of the expen- 
diture’ did: not’ disqualify it from being 
an expenditure wholly and exclusively 
for purposes of business, ‘In Chandulal 
Keéshavlal. & Co’s case (AIR 1960 SC 738) 


(supra) the assessee was entitled.to a 


managing agency commission of Rupees 
3,09,114/-,. but: it agreed to accept, a sum . 
of rupees one lakh only: as its commis- 
sion. It was held that the part of the com= 
mission given up was -expended for rèa- 
sons of commercial expediency and that is 


‘was not a bounty’ by the assessee. to the 


managed company. Similarly; in “Usher's 
Wiltshire Brewery v, Bruce, 1915 AC 433, 
where the’ taxpayer. for the purpose’ of 
{ts business as brewers did the ‘repairs 
and paid the rates and.'taxes. when tha 


tenants, ', under their . agreements, 
were”. bound to repair n Pay 
the tates , „and taxes, it. ~ held 


that the expenditure so ena was not 
‘as a matter of charity but of commercial 
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expediency, The same principle appies 
here, 

i. Learned Sei for the Revenue 
referred to-us the case of Haji Aziz and 
Abdul Shakoor Bros. v. Commr. of L-T., 
Bombay, (1961) 41 ITR 350: (AIR 1361 
SC 663) in which it was held ‘that if a 
sum is paid by en assessee conducting 
his business, because in conducting it he 
has acted in a manner which’ has render- 
ed him liable to penalty for ‘an’ infraction 
of the law, it cannot be claimed as a 
deductible expense, as it camriot be cal- 
led: a commercial loss incurred in carry- 
ing on his business. This case has no ap 
plication here because it was conceded 
before us that in' making the donations 
the traders. did not ‘contravene any law. 
Further, the donations were not made as 
ja penalty for infraction of any law. 


12. Learned counsel for the Revenue £ 


also submitted that donations were’ paid 


out of profits and hence were inadmis-- 


sible under S. 37 (1). We are unezble 
to agree, The donations were made to 


obtain permits and to earn profits. The 


donations were made not subject to any 
condition that they would be refunded 
tf the merchants did not make any 
profit, They were made before making 
the .application for permit, It cannot, 
therefore, be said that the donations were 
paid out of profits, 


13. A number of cases have b2en 
brought to our notice relating to dona- 
tions! Speaking generally, donations to 
a political party cannot be allowed as 
expenses under S. 37 (1) for want of 
nexus between the donation and the 
business of assessee, The cases which fall 
under this category are: J. K. Cotton 
Spg. & Wvg. Mills Co. Ltd. v. C. I T, 
(1966) 62 ITR 813 (AID); CLT. v. 
Elphinstone Spg. & Wvg. Mills Co., (1£75) 
100 ITR '139,(Bom) and Orissa Cement 
Ltd v. C.-L T, (1969) 73 ITR 14 
(Delhi). “As in these eases the taxpayer 
failed to establish a link between the 
expenditure and the trade, the experdi- 
tures were held to be not admissible 
under S. 37 (1): But as observed by 
Scrutton, J, in Smith: v, Incorporated 
Council of Law Reporting: for England 
and Wales, (1914).3 KB 674 (at p, 634), 
“payments for political purposes may 
conceivably be .for purposes of trade.’ 

14. In contrast, there are cases in 
which a link was established between 
contributions and trade and the conri- 
butions were allowed as admissible . 2x-, 
penses under S. 37 (1). 


and General Mills Co, Ltd. v. C. I. Tu 


In Delhi Clsth | 
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(1972) 85 ITR 261 (Delhi), the facts were 
that a: bill was introduced in the legis- 
lature to ban manufacture of vanaspati 
ghee, The manufacturers formed an asso~ 
ciation. for. carrying on a campaign 
against the bill. The assessee who was a ` 
member of the association paid substan- 
tial amount for this purpose, It was 
held that the contribution was with an 
object of preserving the status and repu~ 
tation of the article manufactured by 
the -assessee and was allowable as busi- 
mess expenditure. In Morgan v. Tate & 
Lyle Ltd, (1954) 2 All ER 413 (supra) a 
sugar: refining company spent substantial 
amount on an anti-nationalization cam- 
paign and it was held that the amount 
so spent was wholly and exclusively: laid 
out for purposes of its trade, In Ambala 
Bus Syndicate Pvt. Ltd. v. C. I. T., (1974) 
95 ITR 383 (Punj) the Government had- 
issued a notification of its: intention ` to 
completely nationalize the transport .busi- 
ness in’ the Punjab, where the assessee 
had a number of permits. The transport 
operators formed an association for pre- 
venting the move of nationalisation. The 
assessee paid substantial subscription to 
the association, It was held to’ be an al- 
lowable expenditure, -The case before us' 
falls under the second category of cases. 
Here the.link between the donations and 
the business -activity of the assessee is 
fully established. The donations have, 
therefore, to be allowed as. business ex- 
penditure under ‘Section’ 37 (1). 


15. We mut now ‘advert to the case 
of Addl. Commr. of L-T, M.P. v 
Badrinarayan Shrinarayan Akodiya, 1976 
Tax LR 877 (Madh Pra) ( (supra) in which 
the Division Bench of this Court on. the 
same. facts came to a contrary conclusion. 
The. Division Bench observes (at 
p. 819 of ITR): (at p. 878.of Tax LR) 
that the finding of the Tribunal has to 
be taken to be final and binding that the 
donations were voluntary, “although they 
may have some indirect connection with 
the export permits of Gulabi: Chana.” 
As we have earlier stated, . Akodiya’s 
case was decided by the Tribunal by a 
common judgment. along with five other 
appeals, including the appeal of the 
assessee in the case before us’ and the 
findings were same im all the cases, The 
finding of the Tribunal is not that there 
was only indirect connection between the 
donations and the export permits, Ra- 
ther, the finding of the Tribunal is that 
the donations had “a direct bearing and 
nexus with the business of the assessee,” 
Thus, the Courts observation in Ako- 
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diya’s case that according to the finding 
of the Tribunal there was only some in- 
direct connection between the donations 
and the export permits is clearly incor- 
rect, The Division Bench in that case 
‘laid great stress on the fact that the 
donations were voluntary and that there 
was material to show that at least some 
members of the Maha Sangh who did not 
give donations were also ‘given permits. 
We have explained above that the mere 
fact that the donations were voluntary 
and that some members got permits even 
without making donations is not crucial 
for determining whether the donations 
constituted business expenditure allow- 
able under S. 37 (1). The Division Bench 
further observed that the phrase “for 
the. purposes of the business” meant 
that “the expenditure must be necessary 
for the purposes of the business or it 
may have to be incurred on account of 
the practice prevailing in any particular’ 
_ trade or business’ (at page 821 of ITR): 
{at page 879 of Tax LR), It was fur- 
ther observed that “it will not include 
eny voluntary donation made by an 
assessee for purposes of charity” 
(at page 821 of ITR): (at page 879 of 
[Tax LR). Now, we have earlier stated 
that for an expenditure to fall within 
is. 37 (1), it need not be a necessary ex~ 
penditure, We-have also stated that the test 
laid down by the Supreme Court is of 
commercial expediency, The expression 
“commercial expediency” is not limited 
‘to an existing practice prevailing in any 
particular trade or business, Even 
if the incurring of a _ particular 
‘expenditure may not be supported 
by any prevailing practice; yet if 
at the time when the expenditure is in- 
curred, commercial expediency justifies it, 
the expenditure would be taken to be 
for the purposes of the business, Fur- 
ther, the Division Bench seems to have 
thought that the donations were made 
only as a matter of charity. This, in our 
opinion, was an erroneous understanding 
of the facts found by the Tribunal. The 
Division Bench later formulated a ques- 
tion in the following form: “Can it be 
said that giving a donation to some offi- 
cial fund or to some political organiza- 
tion would be a business need or a com- 
mercial expediency?” (at p. 823 of ITR): 
(at page 880 of Tax LR). The Divi- 
sion Bench then answered the question 
by saying: “In our opinion, such a dona- 
tion would be a voluntary one just to 
earn the goodwill of the Government 


authorities or the political party and 
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nothing more, It: can neither be describ- 
ed to be business necessity nor a com- 
mercial expediency” (page 823 of ITR) t 
(at page 8809 of Tax LR). The answer 
so given by the Division Bench is very 
widely worded, If the taxpayer is able 
to establish a nexus between the dona- 
tion and the business, the donation would 
be held to be for the purposes of the 
business and allowable under S; 37 (1). 
It is, in our opinion, incorrect to say that 
in every case a donation to an official 
fund or a political organization would not 
be an allowable expenditure under Sec- 
tion 37 (1). Having given our anxious 
consideration, we are of opinion that the 
Division Bench deciding Akodiya’s case 
did not correctly appreciate the findings 
of the Tribunal and did not apply cor- 
rect principles in reaching its conclusion, 
With great respect, we differ from the 
view taken in that case, 


16. For the reasons given above, we 
answer the question referred to us by 
the Tribunal in the affirmative, There 
shall be no order as to costs, 

Question answered in affirmative, 
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-G, P. SINGH C, J. AND 
J. S. VERMA J. 


Smt, Padmavati Devi, Petitioner v, 
The State of . Madhya Pradesh and 
others, Respondents, ; 


Misc, Petns. Nos, 784 of 1973 and 65 
of 1975, D/- 18-9-1978. 


(A) M. P. Van. Bhumi Shashwat 
Patta Prati Saharan Adhiniyam 1973 
(33. of 1973) — Constitutionality — 


Act not violative of Arts, 14,19, and 
31 of the Constitution — (Constitution 
of India, Arts. 14, 19 and 31). . 

The Act cannot be held. to be viola- 


tive of Arts. 14, 19 and 31 of the 
Constitution, ; (Para 14) 
The Act does not state as to how 


the forest land acquired by the State 
would be used for the public good or 
as to how the income derived from it 
by the State would be utilised, Even 
so, it cannot be said that the object 
of the Act is merely to augment the 
resources of the State and that the 
resumption of leases is not for any 
public purpose, The object of the Act 
obviously is to do away with the con= 
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centration of big blocks of forest areas 
in the hands of a few individuals and 
to transfer this important means of 
production in the hands of the State 
which, being a welfare State, is ex- 
pected to utilise it for the benefit of 
the weaker sections of the society as 
stated in the Objects~and Reasons. The 
expression “Public Purpose” in Ari- 
cle 31 (2) is of very wide import and 
has to be construed in the light of 
the ‘Directive Principles of State Policy. 
AIR 1952 SC 252 Rel. on, (Para 10) 

The impugned Act in abolishing the 
perpetual leases of extensive forest 
areas and vesting them in the State 
Government so that the income there- 
of may be utilised for the good of the 
community, seeks ‘to distribute mate- 


. rial resources of the community to 
subserve the common good within 
the meaning of Article 39 (a). It 
necessarily follows that resump- 


tion of perpetual eases by the Act 
is for an important public purpose, 
namely, to achieve the goal set by tze 
Directive Principles under Art. 39 (a). 
AIR 1978 SC 215 Rel. on, _ (Para 10) 


The principle for determining the 
amount adopted in the Schedule of the 
Act is that the amount payable is cel- 


culated on the basis of rates fixed in. 


the Schedule according to acreage of 
the area acquired, Higher rates are 
provided for smaller areas and low:2r 
rates are provided for larger areas. 
This mode adopted for fixing the 
amount payable cannot be said to be 
arbitrary. The rate no doubt is low, 
but that goes to the adequacy of the 
amount and not to the legitimacy if 
the principle. However, inadequacy >3f 
the amount payable does not now sur- 
vive as ‘a ground of attack under Arti- 
cle 31 (2), Therefore, the Act does not 
suffer from the vice that the amount 
payable ‘under the Act is arbitrary or 
illusory. (Para 12) 


assumption that the 
petitioner is the only person holding 
a perpetual lease for such an exten- 
sive forest area and that she alone is 
affected by the Act, Art, 14 is not 
violated, for the petitioner would then 
stand as a class different from ary 
other person and, therefore, a law can 
be solely made for her. AIR 1958 SC 
538 and AIR 1963 SC 1638 Rel: on > 
i (Para 13) 
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Anno: AIR Comm, Constn, of India 
(2nd Edn.) Art. 14 N. 30; Art. 19N. 69 
(J); Art, 31 N. 19 (D). 

(B) Constitution of India, Art. 31-A 
— Applicability — M, P. Act 33 of 
1973 — Not protected under Art. 31-A. 

Article 31-A is confined only to 
agrarian reform and its provision can 
apply only to a law made for acqui- 
sition by the State of any estate or 
Tights therein or for extinguishment 
or modification of such rights if such 
acquisition, extinguishment or. modi- 
fication is connected with agrarian re- 
form. AIR 1965 SC 1017; AIR 1972 
SC 2240 and AIR 1973 SC 2734 Rel. 
on, Sa (Para 6) 

M. P. Van Bhumi Shashwat Patta 
Prati Sahharan Adhiniyam (33 of 1973) 
cannot get protection under Art. 31-A 
of Constitution as it is not possible to 
hold that resumption of leases for 
which provision is made in S. 3 of the 
Act is in any way connected or link- 
ed with any scheme of agrarian re- 
form or improvement of village eco- 
nomy. (Para 1) 

Anno: AIR Comm, Constn, of India 
(2nd Edn.), Art. 31A N. 1 (o). 

(C) M. P. Van Bhumi Shashwat 
Patta Prati Sahharan Adhiniyam 
(33 of 1973), S. 3 (2) (a) — Inter- 
pretation. 


The intention of Section 3 (2) is to 
resume only such rights, titles and in- 
terest which vest in the lessee as les- 
see, There can be no doubt that so 
far as the standing trees and forest 
produce yet to be extracted are con- 
cerned, the interest stands resumed. 
But as regards trees that were felled 
and forest produce that was extracted 
before the appointed date, it cannot 
be said that ‘interest in these proper- 
ties vested in the lessee as lessee. The 
correct legal position is that- interest 
in these properties would vest in the 
lessee not as lessee but as owner, 


(Para 15) 
Cases Referred: Chronological Paras 
AIR 1978 SC 215 10, 12 
AIR 1978 SC 803 9 
AIR 1973 SC 1461 10, 12 
AIR 1973 SC 2734 © 6 
AIR 1972 SC 2240 6 
AIR 1968 SC 1053 9 
AIR 1965 SC 1017 6 
AIR 1963 SC 1638 . - 13 
AIR 1958 SC 538 13 
AIR 1952 SC 252 i 10 
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M. C. Nihalani, for. Petitioner; 
E. K.- Adhikari Govt. Advocate, for 
the State. a 


G. P. SINGH C,.J.:— Smt. Paðma- 
vati Devi, the petitioner in this peti- 


tion, is the wife of Shri Birendra 
Bahadur Singh who is the ex-Ruler of 
the Indian State Khairagarh, This 


State merged with the Central Pro- 
vinces ‘and Berar on 1st January 1948. 
Before the merger, the Ruler by a 
Sanad dated 29th Dec, 1947 grant- 
ed a perpetual lease of forest area 
comprising of 5585 acres situated with- 
in Bodratola block in favour of the 
petitioner. An agreement was reached 
between the ex-Ruler. of Khairagarh 
and the- Premier of the Central Pro- 
vinces and Berar on 19th June 1948 in 
which the forest lease granted in fav- 
our of the petitioner was recognised. 
On coming into force: of the Constitu- 
tion on 26th January 1950, the Central 
Provinces and Berar became the State 
of Madhya . Pradesh, On 23rd June 
1953, a perpetual lease was executed 
‘in favour of the petitioner by the 
Governor of Madhya’ Pradesh in re- 
cognition of the lease granted by the 
Sanad, The: only difference between 
the grant made under the Sanad of 
the Ruler and the lease executed by 
the Governor of Madhya Pradesh is 
that under the former the petitioner 
was not liable to pay any annual rent; 
but under the new lease the petitioner 
became liable to pay Rs. 100/- as an- 
nual rent. 


2. The Madhya Pradesh Legislature 
enacted the Madhya Pradesh Van 
Bhumi Shashwat Patta Prati Sahharan 
Adhiniyam. 1973--(Act No. 33.of 1973). 
This Act was brought into force from 
Ist October 1973, Section 2 (a) of the 
Act defines “appointed date” to mean 
`“the date on which the Act came into 
force.” “Industrial lease” is defined 
by S. 2 (c) to mean “a lease of forest 
land for supply of forest produce as 
raw material to an industry.” “Perpe- 
tual lease” as defined by S. 2 (e) 
means “lease of forest land for a 
period of 30 years or more but ‚does 
not include an industrial lease.” ' The 
Act by S, 3 revoked all- perpetual 
leases of forest land from the appoint- 
ed date, the effect of which was that 
all rights, titles and interest vesting 
in the lessee stood resumed by the 
State Government 
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cumbrances on the appointed date. . 
Section: 4 of the Act provides for con- 
tinuance. in possession of the lessee of 
such: lands as were cleared up and 
brought under cultivation. by the les- 
see before the appointed date. S. 5 
directs the Collector to take posses- 
sion of all forest lands under the per- 
petual leases revoked by the Act other 
than those specified in S. 4, Provision 
for payment of compensation is made 
by Ss, 6, 7 and-10, The amount pay- 
able ‘is determined in accordance. with 
the principles set out in the Schedule 
to the Act.. ; 

3:° The perpetual ‘lease in favour: of 
the: petitioner which was granted by 
the Governor by lease deed dated 23rd 
June’ 1953, dated (stood?) resumed 
under the aforesaid Act from ist Oct. 
1973. The petitioner by this petition 
challenges the validity of the Act on 
the ground that it violates her funda- 
mental rights ‘under Arts, 14, 19 and 
31 of the Constitutton. 


4, Bbfore coming to the contentions ` 
advanced by the learned counsel “for 
the petitioner, it is convenient to no- 
tice the salient features of the Act. 
The Statement of Objects and Reasons — 
of the Act reads as under: f 

“Perpetual leases of extensive forest 
lands were granted to members of 
families of ex-Rulers and other persons 
for their personal usufruct, on insig- 
nificant sum of lease money and in 
some of them without attaching any 
obligation for utilising income there- 
from for public good. Such leases con- 
stitute a perpetual drain on the re- 
sources of the State. The State is duty 
bound. for the upliftment of the 
weaker sections of the society and it 
is necessary to tap every resource for 
the purpose, Such perpetual leases are 
also incompatible with the concept of 
‘Garibi. Hatao.’ It is therefore proposed 
to extinguish the rights of perpetual 
lessees in forest land except of those 
who have been granted lease for sup- 
ply of raw material to ' industries,” 

In the statement of financial implica- 
tions forming part of the Bill it is 
stated. that the State will have to pay 
Rs. 73,850/- to the lessees and that 
from the forest lands coming to the 
State it will make an income of 
Rs, 1,50,000/-" per year. Section 3 of 
the Act, which is the key section, and 
the Schedule laying down the princi- 
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ples for determination of the amount 
payable read as follows: 


`- "3, Revocation of perpetual lease of- 


forest land — (1) Save as otherw-se 
provided in this-Act, on and from the 
appointed date’ all perpetual leases of 
forest land which were 


tract with, the State Government or 
under the provision of any law or rule 
for the time being in force or in prr- 
-suance -of any other instrument shall 
notwithstanding anything ‘contained in 
any such grant, contract, law, rule or 
instrument, stand revoked’ and resum- 
ed by the State Government, 


(2) Upon the. revocation of perpetual 
Teases under sub-sec, (1), the following 
consequences shall ensue, namely :— 


(a) all rights, titles and interest 
vesting in the lessee or any person 
having interest ‘through the lessee in 
the forest land including land cultiv- 
able or barren, grass land; trees, 
plants not being trees (including 
grass, creepers, reads and moss) ər 
forest produce’ shall cease and shall 

(contd, on col. 2) 
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granted by special grant of, or cm- ` 


‘Court, civil or revenue 
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stand resumed by the State Govern- 
ment free from all encumbrdnces, and 
the charge on any such right’ shall be 
‘a-charge: on amount: payable for the 
lease hold right to the lessee under 
the provisions: of this Act; 


(b) the - interest of the lessee so re- 
voked and resumed shall not be liable 
to. attachment or sale in execution of 
any decree or other, process of any 
and any at- 
tachment existing at the: appointed 
date and any. other attachment passed - 
before the said date shall, subject to 
the provisions ‘of Section 73 of the 
Transfer of Property Act, 1882 (No, 4 
of 1882), cease to be in force.” 

(For Schedule See below.) 


‘5. The contentions’ raised by the 
learned counsel for the petitioner are 
that the impugned Act has been pass- 
ed. merely to augment the revenues 
of the State and not for any public 
purpose; that the compensation provid- ` 
ed is illusory; that the Act contraven- 
es Article 31 (2) of the Constitution; 
that the Act is not protected by Arti- 


-cle 31-A, as it does hot visualise any 
SCHEDULE 


[See Sections y 0) and 10 9] 


Where the forest land— 

does .not exceed 100 acres, 
exceeds 100 acres but does not ex- 
` ceed 200 acres, ~ 


200 ‘acres but does nor exceed 
acres, 


exceeds 
300 


300 acres but does 
acres, ` 


exceeds, 
400 


exceed 


400 acres but does 
acres, 


exceeds 


exceed 
500 - is 


exceeds 500 acres: exceed 


not 
600 acres. a 


but does 


exceeds 600 acres not exceed 


but- does 
700 acres,- - : 


exceeds 700 acres 


but does not exceed 
800 acres... -> ie e 


exceeds 800 acrea, 


kuns 50 per acre or. part thereof. 

Rupees : Five thousand plus Rupees 45 
per acre or part thereof in excess 
of -100 acres, 

Rupees: -Nine thousand five hundred 
plus Rupees 40 per acre or part 
thereof- in excess of 200 acres. 

Rupees . Thirteen thousand five hundred | 
plus Rupees 35 per acre or part 
thereof in excess of 300 acres. 

Rupees Seventeen thousand plus Ru- 
pees 30.per acre or. part thereof 
in excess of 400 acres. 

Rupees .Twenty thousand plus Rupees 
25 per acre or part thereof - in 
excess of 500 acres, 

Rupees Twenty -two thousand i ' five 

. , hundred plus Rupees 20 per acre 
or part thereof in excess of 600 
acres, - 

Rupees - Twenty fie: thousand . five 

; hundred plus - Rupees 15 per acre 
or part. thereof in excess of 700 
acres, 

Rupees Twenty six ‘thousand plus 
. Rupees 10 per acre” or. part there- 
of in excess of. 800 acres, - 
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agrarian reform; and. that the’ Act has 
been solely passed with the object of 
depriving the petitioner alone of her 
lease which offends Art, 14 of the 


Constitution. 
6. It is first necessary to consider 
whether the Act is protected under 


Art, 31-A of the Constitution as is 
submitted in the return, It is conceded 
by the learned counsel for the peti- 
tioner that the area covered under the 
‘lease in ‘favour of the petitioner 
comes within the definition of “estate” 
as defined in Art. 31-A- (2). The ques- 
.tion to be considered is whether the 
impugned Act is a law providing for 
the acquisition by the State of any 
estate or of any ‘rights ‘therein or the 
extinguishment or modification of any 
such rights within the meaning of 
Clause (a) of Article 31-A (1). -The 
other clauses of Article 31-A (1) -have 
not been relied upon by the State 
in supporting the validity of the 
impugned Act. Clause (a) of Art, 31-A 
(1) has been 
reme Court in a number of cases, It 
is now well established that in order 


to invoke the protection of Art, 31-A 
shown by the 


(1) (a) it has to be 
State that the acquisition of the estate 
was with a view to implement agrari- 
an reform. The Article is confined 
only to agrarian reform and its provi- 
sion can apply only to a law made 
for acquisition by the State of any 
estate or rights therein or for extin- 
guishment or modification of such 
rights if such acquisition, extinguish- 

ent or modification is connected with 
agrarian Reform; [See Vajravelu v. 
Spl. Dy. Collector, AIR 1965 SC 1017; 
Balmadies Plantations Ltd, v. State of 
Tamil Nadu, AIR 1972 SC 2240 at 
p. 2248]. In: Balmadies Plantations’ case, 
forests in Janmam Estates were ac- 
quired and it was -held that as there 
was nothing in the Act to show that 
the acquisition was: in furtherance of 
agrarian reform, Article- 31-A was 
not attracted, It was also held in that 
case that the mere fact that the 
ownership of the forests stood. trans- 
ferred to the State by the operation 
of the Act would not. show that 
. the object of the transfer was 
to -bring about agrarian reform. 
It was further held that the augment- 
ing the resources of the. State 
by itself and in the` absence: of any- 


-thing more regarding 


construed by the Sup-. 


the purpose’ of 


utilisation of those resources, cannot 
be held to be a measure of agrarian 
reform. Balmadies Plantations’ case 


has to be contrasted with the case of 
State of Kerala v. Gwalior Rayon 
Silk Mfg. (Wvg.) Co.. AIR 1973 SC 2734 
in which a Kerala Act providing for 
acquisition of private forests was held 
to be covered by Art, 31A because 
provision was made in S. 10 of the 
Act for assignment of the forests ac- 
quired under the Ac: in favour of 
agriculturists, agricultural labour- 
ers, members of Scheduled Castes 
and Scheduled. Tribes, unemployed 
young persons belonging to families 
of  agriculturists and — agricultural 
labourers. In upholding the Act, the 
Supreme Court held that the Act 
purported to acquire forest land with- 
out payment of compensation for im- 
plementing the scheme of agrarian re- . 
form by assigning the land on registry 
or by way of lease to the poorer sec= 
tion of the rural agricultural. popula- 
tion, It will be seen that the case of 
Gwalior Rayon Silk Mfg. (Wvg.) Co. 
does not depart from the proposition 
that to bring an Act within the pro- 
tection of Art, 31-A (1) (a) the acqui-: 
sition must be linked with the scheme 
of agrarian reform or betterment of 
village economy. It is in the light of 
these decisions that it has- to be seen 
whether the impugned Act can get the 
protection of Art. 31-A, : 


7, We have earlier referred to the 
Statement of Objects and- Reasons. All 
that is stated therein is that perpetual 
leases, of extensive: forest lands were 
granted to members of families of ex- 
Rulers and other persons for their 
personal usufruct, on insignificant sum 
of lease money and that such leases 
constituted a perpetual drain on the 
resources of: the State. The State was 
duty bound for the upliftment of the 
weaker sections of the society and if 
is necessary to tap every resource for 
that purpose, It is also stated that 
perpetual leases are incompatible with 
the concept of ‘Garibi Hatao.’ Nothing 
is stated in the Objects and Reasons 
that the acquisition of the perpetual 
leases would be = linked with agrarian 
reform or improvement of the village 
economy, The only indication that one 


-gets from the Objects and Reasons is 


that. by resuming the leases the Goy- 


ALR. 
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ernment’s: resources. . would be aug- 


mented and that the State would ‘be . 


in a better position to provide for the 
upliftment of the weaker. sections of 


the society. The statement of financial. 


implications accompanying the Bill 
that the Government after: paying 
compensation to the extent of rupees 
73.850/- would be able to make an -n- 
come of Rs. 1,50,000/- per year goes 
to show that the resumption of the 
leases was also to augment the ze- 
sources of the State, The Act does not 
contain any preamble. The long tle 
of the Act is; “An Act to revoke all 
. perpetual leases of forest land: in 
Madhya Pradesh and for matters ccn- 
nected therewith,” The provisions. of 
the Act do not state as to how. the 
forest lands covered by the resumed 
leases would be utilised by the Gev- 
ernment. No hint is given in the Act 
of implementing any scheme of agra- 
rian reform or 
economy, There is also nothing in the 
return of the State to throw any light 
on this subject, In the circumstanc3s, 
it is not possible to hold that resuntp- 
tion of leases for which . provision is 
made in S. 3 of the Act is in any 
way connected or linked with any 
scheme of agrarian. reform or improve- 
ment of village economy. The Act, 
therefore, cannot get the protection 
under Art, 31-A of the Constitution. 


8. The next question to be cen- 
sidered is whether the Act offerds 
Article 31 (2) .of the Constitution, The 
argument of the learned counsel Zor 
the petitioner is that the purpose of 
the Act is te augment the resources 
of the State and that this is not a 
public purpose for which acquisition 
can be made under Art, 31 (2). 


9. It is now well settled that awg- 
menting the resources of the State is 
not a public . purpose within Art. 31 
'(2), In State of M. P., v.. Ranojizao 
Shinde, AIR 1968 SC 1053. the, Sup- 
reme Court observed that the power 
conferred under Art. 31 (2) is not a 
taxing power and that power cannot 
be utilised for enriching the. coffers of 
the State. It was further observed 
that abolition of cash grants by the 


Madhya ` Pradesh. Cash Grants Adét, 


‘which was challenged in that case. 
-would no doubt augment. resources of 
State, but that cannot be considered 


improving the villege ` 


as. a public’ purpose . under. Art. 31 . (2). 


‘It was also held -in that case that choses 


in action and money -cannot be acquired 
under Art, 31 (2). The view that 
choses in action . canhot be subject of 
acquisition : under: Art, 31 (2) has now 
been overruled in M. M. Pathak v. 
Union of India, AIR: 1978 SC 803. But 
Palhak’s case affirms that if the Legis- | 
lature enacts a law acquiring choses 
in action only for the purpose of aug- 


menting the revenue of the State or 
reducing the State expenditure, that 
would clearly not be- public purpose 
and the legislation would plainly be 
violative: of the constitutional guaran- 
tee embodied'in “Art. 31- (2){See p. 824], 


10. The Act under 
fore us does not make 
mention of public purpose for which 
the perpetual leases of forests were 
being resumed, The one indication that 
one gets from the Objects and Rea- 
sons is. that the State intended to re- 
sume the perpetual leases of extensive 
forest areas granted to families of ex- 
Rulers and other persons for insigni- 
ficant sum of lease money which con- 
stituted a perpetual drain on the re- 
sources of the State so that it may in- 
crease its resources and be in a better 
position to act for the upliftment of 
the weaker sections of the society. 
The statement of financial implications 
forming part of the Bill also shows 
that one of the objectives at least 
was to augment the financial resour- 
ces of the State. The Act does not 
state as to how the forest land ac- 
quired by the State would be used 
for the public good or as to how the 
income derived from it by the State 
would be utilised, Even so, in our 
opinion, it cannot be said that the ob-]- 
ject ofthe Act is merely to augment the 
resources of the State and that the 
resumption of leases. is . not for any 
public purpose, The object of the 
Act obviously is to do away with the 
concentration of big blocks of forest 
areas in the hands of a few individuals 
and to transfer this important means 
of production in the hands of the State 
which, being a welfare State, is ex- 
pected to utilise it for the benefit of 
the weaker sections of that society as 
stated in the Objects. and Reasons, The 
expressions “Public . Purpose” in Arti- 
cle 31:.(2) is of very wide import and 
has to. be, construed in the light of 





challenge be- 
any specific 
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the Directive Principles of State Policy, 
Art, 39. (a) and (b) of- which provide 
that it is the -duty of the State to 
direct its policy towards securing that 
the - ownership... and . control of the 
` ¡material . resources, of the community 
are so distributed as best: to subserve 
the common good and that the opera- 
tion of the economic system does.'not 
result in concentration: of wealth and 
means of production to the common 
detriment, This line of approach was 
adopted in State: of Bihar v. Kamesh- 
war Singh, AIR 1952 SC 252. In that 
case while dealing with the public 
purpose behind - the. Bihar Land Reforms 
Act, 1950, Mahajan, J. (as he then 
was) observed. as follows (at p. 274): 


“Now it ‘is obvious: ” ‘ that: concentra- 
tion of big blocks of land in the hands 
of a few individuals is contrary to the 
principle on which the ~. Constitution 
of India is based, The: purpose of the 


acquisition contemplated’ ‘by the im- 
pugned Act therefore is to do away 
with the concentration of big blecks 


of land and means of production in 
the hands of a few individuals and to 
so distribute the ownership and con- 
trol: of the material resources which 
come in the hands of the State as to 
subserve the common good as best as 
possible, In other words, shortly put, 
the purpose behind the Act is to bring 
about a reform in the. land distribu- 
tion system of Bihar- for the general 


benefit of .the community as advised.. 


_The legislature is the best judge of 
“what is good for the ` community, by 
` whose suffrage it comes into existence 
and. it is not possible’ for this Court 
to ‘say that there was ‘no. public pur- 


pose behind the acquisition contem- 
plated by the impugned statute.” 
Das, J.. (as he then was) in the same 


case observed that “we must regard 
as ‘piiblic -purpose all that will ‘be 
calculated to promote the welfare: of 
,the people “as envisaged in the Direc- 
tive Principles of State _ Policy what- 
ever else that expression may mean” 
(p. 290). 


‘pression now 


“public purpose” is 


strongly supported by the insertion of 


Art. 31-C -by the Constitution (25th 
Amendment) Act, 1971,’ which, ignor- 
ing the part declared: ` invalid in -the 
‘Fundamental Rights’ case -(AIR 1973 
SC 1461) provides: that: notwithstanding 
anything contained in Art, 13, no law 


. State towards . 


Referring to 


This’ construction of the ex- - 


A.LR. 
giving effect. to- the policy of the 
securing the principles 
specified in clause (b) or clause’ (c) of . 
Art, 39 shall be deemed to be void on 


‘the ground that it is inconsistent with, 


or takes away or abridges any of the 
rights conferred by Art: 14 or Art. 19 


-or Art. 31, This aspect of the matter 


is reflected in the -concurring judg- 
ment .. delivered by XK, Iyer, J. (for 
himself and Bhagwati and Jaswant. 
Singh.. JJ.) in State-of Karnataka v. 
Ranganatha Reddy, AIR 1978 SC 215 
at pp. . 234, 240). In that case K. Iyer, J. 
quoted with approval the’ definition of 
public: purpose formulated ‘by Das, J., 
in, Kameshwar Singh’s case (p. 240). 
Art, 39 (a), K. Iyer, J. 
further observed that “the expression 
“material resources’ of. the” commu-. 
nity” in the context “embraces all the 
national wealth, not merely the ‘natural 
resources, all the private arid’ public 
sources of meeting material needs, not 
merely ‘public possessions.” It was also 
observed that “distribution in the con- 
text of Art. 39 will include nationali- 
sation as a distributive process for the 
good of the commiunity; (p, 250). Now, 
tested in the light of these’ principles, 
it is clear to us that the impugned 
Act. in abolishing the perpetual leases 
of extensive forest areas and vesting 
them in the State Government so that 
the income ‘thereof may be utilised for] . 
the good of the community, seeks to dis- 
tribute’ material resources of the com- 
munity to subserve ‘the common . good 
within the meaning of Art. 39 (a), It 
necessarily follows that ‘ resumption of 


/perpetual leases by the Act is for an 


important public purpose, namely, to 
achieve the goal set by the’ Directive 
Principles under Art. 39 (a). In our 
opinion, it is impossible to condemn 
the Act on the ground that. it has no- 
public purpose behine it, 


11. We will like to clarify that we 
have referred to Article 31-C of the 
Constitution as inserted by -the Con- 
stitution (25th Amendment) Act, 1971 
to support the wide concept of Public 
Purpose and not to hold that Art, 3I 
(2) is not ‘applicable because ‘reliance on 
Article 31-C was neither ‘placed in the 
return. nor “during arguments, Further, 
we have. not - referred to Art, 31C .as 
amended. ‘by the: Constitution (42nd 
Amendment) Act, 1976, as this amend- 
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ment was not in existence. when > the 
impugned Act was- enacted, 


` 2, The rit. 
the amount payable to the lessees’ for 


resumption of their leases is illusozy. 
Under Art.: 31'-(2),-as amended by the. 
(25th. Amendment) Act, 
.1971, no law, ` 
called in question in any 


Constitution 
relating to. acquisition 
can’ be 
Court on the ground that the amotnt 
fixed by it or determined in accord- 
ance with the principles laid down 5y 
it is not adequate, or that the whole 
or any. part of such’ amount is ‘to be 
given otherwise than in cash, The -im-< 
pact of this amendment was consider- 
ed by the Supreme Court in the 
Fundamental Rights’ case (AIR 1973 


SC 1461). The overwhelming view still 
payable for the 


is that the amount 
acquired property, either fixed by the 
Legislature or determined on the basis 
of the principles engrafted in the law 
of acquisition, _ 
bitrary or illusory, [See State of Karra- 
taka v, Ranganatha 
SC 215) (supra) at p, 224]. The ques- 
tion, therefore, is whether the amount 
payable under the Act can be said to 
be wholly arbitrary “and illusory.. The 
principle . for . determining the am- 
ount .adopted in the 
that the amount payable is calculated 
on the basis of 
Schedule according to acreage of the 
area acquired, Higher rates are pro- 
vided for smaller areas and lower 
rates are provided for larger areas, 
This mode adopted for fixing tne 


amount payable cannot be said to ba 
doubt is low, 
but that goes to the adequacy of tne 


arbitrary, The rate’ no 


amount and not to the legitimacy of 
the principle. Calculated on .the basis of 
the Schedule, the petitioner is to get 
Rs, 73,850/-, .The amount so found 
payable to the petitioner cannot e 
said to be illusory, All that can -be 


said is that the petitioner will not be 


getting adequate compensation. This 
apparent from the financial stats- 


ment given in the Bill itself, However, | 
inadequacy of the amount payable does 


not now survive as a ground of. ab- 
tack under Art.. 31 (2). In our opinim, 
therefore, . the Act does not 


under the Act is arbitrary or illusory. 
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dutian is whether 
- Act have been resumed under 


- (Devendra 


cannot be wholly er. 


Reddy (AIR 1978" 


Schedule is | 


rates fixed in tne. 


de suffer | 
from the vice, that the amount payable 
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13. As regards the challenge. under 


=> Art, 14, the petitioner is not the only 


lessee whose lease has been - acquired. 
All perpetual leases as defined. in the 
-8. 3. 
The petitioner’s‘ claim that she is the 
only person affected: by the -Act. is not 
correct, Misc,:‘Petn, No. 62 of 1975 
Kumar v. State of M. P.) 
which was heard along with -this peti- 
tion furnishes an illustration of an- 
other lease which has- been affected 
by the provisions of the Act. Even ony. 
the assumption that the petitioner is 
the only person holding a perpetual 
lease for such an extensive forest area 
and that she alone is affected by the 
Act, Art,-14 is not -violated, for the 
petitioner would then ‘stand as a class 
different from any other person and, 
therefore, a: law can .be solely made 
for her; {See Ram Krishna Dalmia v, 
S. R.. Tendolkar, AIR 1958 SC 538 at 
pp. 547-548; Shri Govindlalji v, State- 
of Rajasthan, AIR 1963 SC 1638 at. 
p. 1659]. The contention of the learned 
counsel for the petitioner based on 
Article 14 also cannot, therefore, be 
accepted, on 


14, Al the, contentions raised for 
challenging the validity of the Act 
thus fail, We hold the Act to be valid. 


15. On’ the ‘appointed date when 
the impugned Act came into force, 
timber and bamboos ‘already felled by 
the petitioner were lying within the 
area of the forest lease’ resumed un- 


“der the Act, This property was taken 


Possession of by the State. By an 
order passed on 7th Dec, 1973. the 
State was permitted to auction this 
material and to credit the sale pro- 
ceeds in Government treasury for dis- 
posal as would be ordered by the 
Court, ` after the petition is finally 
heard, The petitioner - has also filed 
Mise. Petition No, 961 of 1973 seeking 
relief that the State be directed to 
return the timber and bamboos felled 
before the. appointed date or to re- 
fund their sale proceeds, The question 
whether timber and bamboos felled 
before the appointed date lying with- 
in the area of the lease would vest in 
the State depends upon construction 
of S. 3 (2) (a) of the Act, The mate- 
rial words of this section provide that 
“all rights, . titles and interest vesting 
in the lessee in the forest land includ- 
ing trees, plants or- forest produce 


-40 M.P. {Prs. 1-2] A, P. Marry v, K. G, Raghawan (C, P, Sen J.) 


shall. cease -and shall stand resumed 
by the State Government free from 
all encumbrances.” Now the Act statu-- 
torily resumes the perpetual lease, as 
a consequence of which, S, 2 (a) pro- 
vides for cessation of the rights, titles 
and interest of lessee in the forest 
land, trees, plants and forest produce 
and resumption of the same by the 
State Government. It is. however, 
clear that intention of S. 3 (2) is to 
resume only such rights, titles and in- 
terest which vest in the lessee as les- 
see, There can be no doubt that so 
far as the standing trees and forest 
produce yet to be extracted are con- 
cerned, the interest stands resumed. 
But as regards trees that were felled 
and forest produce that was extracted 
before the appointed date, it cannot 
be said that interest in these proper- 
ties vested in the. lessee as lessee, The 
correct legal . position is that interest 
in these properties would vest in the 
lessee not as lessee but as owner, The 
petitioner’s interest, therefore, in tim- 
ber and trees that were felled before. 
the appointed date did not. vest in the 
State Government and she is entitled 
to the sale proceeds of these proper- 
ties. 


16. As a result, Misc,’ Petition 
No, 784 of 1973 is allowed, We direct 
that the sale proceeds of the’ timber 
and bamboos which were - auctioned 
by order of the Court dated 7th Dec, 
1973, be paid to the petitioner, There 
shall be no order as to costs in both 
these petitions. The security amounts 
be refunded to the petitioner, 

Petition allowed. 
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-AIR 1975 SC 1534 
` (1960) 3 All ER 66 : 


ALR. 


the meaning of the words “has treated 
with cruelty” provided the violence is 
of a grievous and inexcusable nature. 
In the present case, the husband assault- 
ed: the wife with an iron rod and caus- 
ed her 4 injuries, one of these was 
grievous in nature which resulted in 
fracture of right fibula. Because of 
these injuries, the wife was confined in 
the hospital for about 8 months, The 
parties were educated persons and due 
to new rules of social behaviour and 
conduct this act of violence could not 
be excused or tolerated by any spouse. 
After the assault the husband did not 
care to attend on the wife in the hospi- 
tal, After the incident the parents of 
the wife had come and stayed in his 
house but he turned them out after a 
few days. This subsequent conduct fur- 
ther aggravated the matter, Since the 
time of the assault the parties had sepa- 
rated and were living separately: 


Held that the husband had behaved 
in such cruel manner which the wife 
could not endure and forget. No recon- 
ciliation was feasible and it was no 
longer possible for the parties to live to- 
gether as husband and wife in spite of 
the fact that they had got 4 children 
through their wedlock: therefore, the pe- 
tition for divorce by the wife should be 
allowed and a decree for divorce’ be 
granted in her favour, AIR 1960 Punj 
422, Rel. on. (Para 11) 

Anno: AIR Manual (8rd Edn.) Special 
Marriage Act, S. 27, N. 1, 

Cases Referred : Chronological Paras 
9 a 


AIR 1960 Punj 422 210 

(1960) 1 WLR 1089: 
Robins v. Robins 8 
(1949) 1 All ER 247, Barker v. Barker 8 


(1897) AC 395, Russell v. Russell 8 


A. R. Ghourey, for Appellant; L, S 
Singh, for Respondent. i 
C. P. SEN, J.:— This is an appeal 


under S. 39 of the Special Marriage Act, 
1954, by the wife against the judgment — 
of the trial Court dismissing her peti- 
tion for divorce on the ground of 
cruelty. ` 


_ 2. The appellant is a Tamilian Chris- 
tian while the respondent is a Keralite 
Brahmin. They were married under the 
Special Marriage Act at Madras on 16-12- 
1960, Thereafter, they lived together -at 
Bhilai till 16-11-1972 where both are 
employed in the Bhilai Steel Plant. They 
have 2 sons and 2 daughters out of their 
wedlock. On 16-11-1972 the appellant 
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was assaulted. by the respondent with 
a crowbar as a result of which she re- 
ceived injuries with fracture of her right 
leg. She was admitted in the Main Hos- 
pital at Bhilai on that day and she was 
discharged from there on 23-7-73, After 
her discharge from the hospital, the ap- 
pellant is living separately, The case of 
the appellant is that the parents of the 
appellant used to come and: stay with 
them which was not liked by the res- 
pondent. On that account, serious dif- 
ferences arose between them and tnere 
used to be constant quarrels. The res- 
pondent is addicted to drinking and the 
quarrels resulted in unseemly sc2nes 
against the prestige of the appellant. 
The respondent used to assault her fre- 
quently since 1963 causing injuries to 
her, In 1968 the respondent brought one 
girl Leela, a relation of his aged about 
18 years, in their house and she lkved 
there for about six months, Both ‘used 
to go out and return late in the night. 
The appellant objected to that and. she 
‘was assaulted by the respondent, On 
16-11-72, the respondent beat her with 
a crow-bar resulting in fracture to her 
leg. For all these reasons, it is not pos- 
sible for the appellant to live with the 
respondent as his wife, She, therefore, 
sought divorce under S. 27 (1) (d) of the 
Act. ; ; 


3. The respondent resisted the peti- 
tion. He denied that he objected to the 
stay of the parents of the appellant in 
their house at Bhilai nor there was any 
quarrel over their stay, The responcent 
never ill-treated the appellant nor he 
beat -her since 1963. The respondent sub- 
mitted that the girl Leela is his real 
sister’s daughter, He brought her to 
Bhilai in search of employment there as 
his sister is a widow. He always looked 
to her as his daughter and there was no 
question of any illicit relationship. The 
respondent never went out with her and 
returned late in the night, The allega- 
tions ate all false, In fact, the appellant 
had developed illicit relation sometime 
in 1971 with G, Shashi, a distant relation 
of the respondent, with whom she used 
to go out every evening. Despite the an= 
treaties of the respondent, she refused 
to pay any heed, The appellant used to 
come late after her duty hours and she 
was found loitering with Sashi, During 
duty hours also she used to go out.with 
him, On 11-11-72 the respondent found 
the appellant with Sashi together in 
Model Town. On 12-11-72 while the res- 
pondent was asking the children to study, 
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-the appellant got wild and hit him 

is face and broke his spectacles, She 
then burnt his pants ənd shirts which 
were lying in the room and broke his 
wrist watch, On the evening of 16-11-72 
as usual she was going out to meet 
Sashi. This was protested by the respon~ 
dent and she became furious and knock- 
ed his spectacles by her fist. The respon- 
dent, who had recently recovered from. 
illnėss, fell down on the ground, She 
then took out a knife and threatened the 
children that she would cut them to 
pieces, She hurled a bottle on the res- 
pondent, The respondent in order to 
protect himself took out a stick from the 
fence,.She rushed to the terrace and fell 
down on the floor and received injuries. 
She was then shifted to Main Hospital, . 
Bhilai. The respondent tried to meet her 
there but she refused to see him. The 
said Sashi was visiting the hospital every- 
day. The respondent, therefore, sent a 
registered letter to Sashi’s father on 
15-12-72 complaining’ about the illicit 
connection, Sashi was called by his fa- 
ther by telegram on the pretext that his 
mother was serious. Sashi went to his 
village after he had taken Rs, 1,000 from 
the appellant; The appellant by amend- 
ment refuted the allegations about her 
illicit connection with Sashi. 


4. The appellant examined herself 
and G, Sashi and 3 doctors to prove her 
‘injuries, while the respondent examined 
himself and another. witness, Besides, 
the respondent produced a diary and 


on 


_ some letters, The learned Additional Dis- 


trict Judge on appreciation of the evi- 
dence on record came to the conclusion 
that no case of cruelty under S. 27 (1) 
(d) of the Act has been made out al- 
though it has been proved that the ap- 
pellant was beaten by the respondent 
with an iron rod on 16-11-72 and. she 
receivéd injuries including fracture of 
her right leg. But this single act of as- 
sault does not make out a case of cruelty 
because the words used in cl. (d) are 
‘treated with cruelty’, Treatment cannot 
be of a single act and it implies conti- 
nuous course of conduct spread over a 
period, Petty quarrels between the par- 
ties with occasional chastisement do take 
place in most of the families and there 
was nothing serious, Since the parties 
continued to live together, those acts 
were condoned, Accordingly, the petition 
has been dismissed, ` i 


“Be It. has been found: by the trial 
Judge that the appellant was- assaulted 
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by the respondent on 16-11-72 as a re- 
suit of which she received grievous in- 
juries. This finding is not seriously chal- 
lenged by the respondent and we do not 
find any reason to take a different view. 
In fact, the respondent in his letter Ex. 
P-3 dated 13-12-72. addressed to the fa- 
ther of Sashi complained that as the 
appellant did not listen to him and want-. 
ed to go out, he beat her down and 
broke her leg. There is a reference to 
this letter in the written statement and 
this letter has been admitted by the res- 
pondent in the witness box; The appel- 
lant had examined 2 doctors. to prove 
her injuries, Dr. R. C, Tiwari (P.W., 1) 
took her skigram and found fracture -in 
the fibula bone of right leg. Dr. D.. P. 
Rai (P.W. 2).examined the appellant. on 
16-11-72 and found. (i) fracture of . the 
lower end of the right fibula. (ii) hae- 
matoma upper end of. the left forearm 
2”x14” anterolateral aspect, (iii) contu- 
sion right side of back upper part .4”X 
#” and (iv) superficial lacerated wound 
over lower end of left forearm posterio 
lateral aspect, All the injuries could be 
caused by hard and blunt object. The 
fracture- could possibly be caused by fall 
from a height like from .terrace to 
the. ground. - Dr.: P, N; Sengupta 
(P. W.: 3), who, is Orthopaedic Surgeon, 
treated the appellant from 23-12-1972 
till she was’ discharged from the: hospital 
on 23-7-1973; According to him, the frac- 
ture of fibula.of the right leg could -be 
caused by direct ‘hit or violence. 
the injuries were unlikely to be caused 
by fall from a height. The injuries 
could be possibly from a blow with an 
iron rod; The learned ‘Addl, District 
Judge has rightly preferred the state- 
ment of Dr, Sengupta to that of ` Dr. 
Rai, Dr, Sengupta being an Orthopaedic 
Surgeon -and having treated the appel- 
lant all through, he was in a better posi~ 
tion to opine about the injuries, Dr; Ral 
only gave a: general statement that the 
fracture could be ‘caused by fall from 
a height, but here it is mobody’s case 
that the appellant fell down’ from .the 
terrace, It is, therefore, proved con~ 
clusively ‘that the appellant was beaten 
mercilessly by the respondent as a re- 
sult of which -she received grievous in- 
juries and she was confined in the hos- 
pital for about 8 months. - F 


‘6. The only question for considera- 
tion is whether the appellant is entitled 


to a decree of divorce on the ground of 
cruelty under S, 27 (1) (d) of the Act be 


‘publication in some journal. 
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cause of the single act of violence on 


16-11-72. 2 
7: -It appears that the parties were 
living quite happily at Bhilai and they 
have 4 children out of their wedlock. 
May be there have been some minor dif- 
ferences between, the parties but those 
were never taken seriously and could: 
be taken to have been condoned, In’ evi- 
dence, the appellant has tried to intro~, 
duce that the respondent had. developed 
illicit. relationship with one maidservant 
Sarojini, but there is na pleading to this 
effect and this évidence has been ignor- 
ed by the trial Judge, She had pleaded. 
and tried to prove that the respondent 
had brought one girl Leela, a relation 
of his, to- Bhilai and affairs with her. 
were going. on. This part of her story 
cannot be accepted since Leela happen- 
ed to be the real sister’s daughter of the 
respondent; This fact has been admitted 
by the appellant, The story has been in- 
troduced only to make out a .case for 
‘divorce: and rightly not believed by the 
trial Judge. It appears that nothing seri- 
ous happened nor their relations were 
in any way strained prior to 1971 when 
the appellant came in contact with 
G. Sashi, who is a distant relation of 
the respondent and was posted at Bhilai 
at that time. He developed intimacies 
with the appellant as he stayed ‘in their 
house for sometime, When the respon~ 
dent learnt about this relationship, he 
resented and asked Sashi to leave the 
house. But thereafter also the appellant. 
has been meeting. Sashi during the office 
hours and also in the evening, She has 
admitted that. she used to go out for 
shopping with Sashi though according 
to her-with the permission of the res- 
pondent, One diary Ex, P-4 was main~ 
tained by the appellant and according 


.to'the respondent this diary was regard- 


ing the love affairs of the appellant, The 
appellant tried te wriggle out of this 
diary: when’ it was -confronted to her by 
saying that she had written a story for 
She also 
alleged that there has been tampering 


’ with the writings in this diary. The diary 


is written in Tamil and it is not possible. 
to ascertain the contents when _ full 
translation has not been filed.. It appears 
to be narration by a lady.of her love 
affairs with a third person. However, 
there is clinching evidence on record to 
show that the appellant had developed 
intimacies with Sashi.. This. is evident 
from the 2 letters. written by G. Sashi 
Exs, D-2 & D-3, While G, Sashi (P.W. 4} 


` 
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admitted that he wrote letter. Ex. D-2 
to the respondent. he denied - that he 
_ wrote letter. Ex... D-3 to the. appedlant. 
He had even cheek to say that “Ex., D-3 
is not in his handwriting. A- bare ‘look 
these 2 -letters. :show . that they are 
written by the same person. . In this 
letter Sashi has written that he cannot 
forget their first night of- 13th Septem- 
ber, Then he proceeded: :to write about 
his love towards her, He then wrote that 
he wants to possess her for ever and he 
always sees her in his dreams, ‘This love 
affair is further proved from the letter 
Ex. P-3 written by the respondent im- 
mediately after the incident of 16-11-72. 
This letter: has been produced by the 
appellant as she got it from Sashi. There- 
fore, it has to be held that it was the 
appellant who -was leading an adulterous 
life with Sashi and this was resented by 
the respondent, He tolerated the matter 
‘for over a year but he could. bear it no 
Jonger and he lost his self control and 
assaulted the appellant on provocation 
with an iron’ rod on 16-11-72 causing her 
.serious injuries, It has to bé remember- 
ed that the parties are educated persons 
and the respondent . had no justification 
for causing grievous injuries to the ap- 
pellant. If the’ respondent could no 
longer tolerate the behaviour and con- 
duct of the appellant, he should have 
sought his remedy by recourse to’ law 
and not- by assaulting the appellant in 
the presence of. so many, “persons and 
causing her greys: injuries. 


8 Rayden on` “Divorce; 12th Edition 
at page 1133 in Note 10 has opined that 


the proper test of and approach to 
cruelty is ‘was the conduct of suck, a 
grave and weighty nature as to make 


cohabitation virtually impossible? The 
conduct complained of must be serjous. 
It must be much higher than the ardi- 
nary wear and tear of married life. It 
-is the effect of conduct rather than its 
nature which is of paramount import- 
ance in assessing a charge of cruelty, To 
obtain -a matrimonial order ~ on 
. ground of cruelty it must be proved that 
one partner in the marriage; however 
mindless of the consequences, has be- 
haved in a way. which the other spcuse 
could not in the circumstances be called 
‘upon to endure’, In note 15 he further 
opined regarding. physical _ violence as 
under: — i : 
“Although one act may have been ‘so 
grievous as by itself to have constitcted 
cruelty for the purposes. of obtaining a 
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‘health or a reasonable 
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decree of divorce or judicial .separation, 
this was seldom the case and one act in 
itself is not sufficient to establish’ per- 
sistent cruelty in: the magistrates’ court. 
But it may be that a‘single act of phy- 
sical: violence causing severe injury is 
in itself so serious. a matter.as to justify 
a finding of cruelty. It has been held 
thata blow followed by minor acts is 
enough, Where there is violence between 
the parties the Court will: not stop to 
inquire whether there is a general in- 


- jury to health, nor is it an excuse for 
_ violence. that: it was inflicted because of 


mental. illness.” 


In para 1269 of Vol. 13 of: Halsbury’s 
Laws of England, 4th Edition, it has 
been observed that the general rule in 
all cases of cruelty: is that the entire 
matrimonial relationship must: be consi- 
dered, and that rule is of special value 
when. the cruelty consists not of’ violent 
acts but of injurious- reproches, com- 
plaints, accusations or taunts. `Several 
cases have been’ noted in Rayden but we 
are herewith mentioning only 2 cases 
ie, Barker v. Barker, (1949) 1 All ER 
247 wherein it has been held that it is 
possible to pronounce a decree of di- 
vorce on a single act of cruelty if that 
act comes within the well-known defi- 
nition’ of cruelty ‘contained in Russell v. 
Russell, (1897) AC 395, In Robins v. Ro- 
bins, (1960) 3 All ER 66 it has been held 
that the assault gave rise to a reason- 


_ able apprehension of injury in the future, 


having regard to the mental state of the 
husband, and was good ground for., a 
finding of cruelty; therefore the wife 
was entitled to a decree nisi. 


9. Recently, the Supreme Court in 
Dastane v. Dastane, AIR 1975 SC 1534 
had occasion to consider a case of cruelty 
under S. 10 (1) (b) of the Hindu Marri- 
age Act, 1955. The Supreme Court held 
as under. (at P. 1541):— ; 


“The inquiry therefore has to be whe- 
ther the’ conduct charged as cruelty is 
of such a character as to cause in the 
mind of the petitioner a reasonable ap- 
prehension that it will be harmful or in- 
jurious for him to livé with the respon- 
dent, It.is not necessary, as: under the 
English law, that the cruelty must ba 
of such a character as to cause ‘danger’ 
to life; limb or’ health or as to give rise 


to a reasonable apprehension of- such a 


‘danger. “Clearly, danger to life, limb or 
apprehension of 
it is a higher requirement than: a‘ rea- 
sonable apprehension that it is harmful 
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or injurious for one ‘spouse to live with 
the other. 

The question whether the misconduct 
complained of constitutes cruelty and 
the like for divorce purposes is deter- 
mined primarily by its effect upon the 
particular person complaining of tha 
acts, The question=is not whether the 
conduct would be cruel to a reasonable 
person or a person of average or normal 
sensibilities, but whether it would have 
that effect upon the aggrieved spouse.” . 

10. Of course, the 
was interpreting :S. 10 (1) (b) of the 
Hindu Marriage Act which is as under:— 

‘has treated the petitioner with such 
cruelty as to cause a reasonable appre- 
hension in the mind of the petitioner 
that it will be harmful or injurious for 
the petitioner to live 
party.” 

while S. 27 (1) (a) of the Special Mar- 
' riage Act is as under:— . . 

“has since the solemnization of - 
marriage treated the petitioner 
cruelty.” 


the 
with 


Now the provision in Hindu Marriage - 


Act has. been amended by the Marriage 
Laws Amendment Act, 1976, and S. 10 has 
been deleted and new section introduc- 
ed. As per, amended S, 13, divorce can 
be obtained on the ground of cruelty 
also and cl. (1) (i) (a) is as under:— 


“has after the solemnization of the 
marriage treated the petitioner with 
cruelty.” - 
Therefore, the requirement . of cruelty 


under both these Acts is now similar. 
Mulla on Hindu Law, 14th Edition at 
page 715 has opined that the legal con- 
ception of cruelty and the kind ‘or de- 
gree of cruelty necessary to amount to 
a matrimonial offence has, not previous- 
ly been defined by any statute of the 
Indian Legislature relating to marriage 
and divorce, ‘nor has the expression been 
defined in the Matrimonial Causes Act, 


1950, or any earlier enactment in Eng-. 


land, The danger of any attempt at giv- 
ing a comprehensive definition’ which 
may cover all cases has been emp!.asiz- 
ed in a.number of decisions. At page 717 
he has further opined that even a single 
act of violence may be of such a griev- 
ous and inexcusable nature as by itself 
to satisfy the test of cruelty. A, single 
. Bench of the Punjab High Court in Gur- 
charan Singh v. Smt. Waryam Kaur, AIR 


1960 Punj 422 has held as. under ad 


p. 425):—~ 
“Whether or not ‘isolated acts ee viol“ 


ence amount to crurity: normally :* de- - 


Supreme Court 


with the . other ~ 


% 


A.I. R. 


: pends- on the facts and. circumstances of 


each case and the modern tendency of 
the society is at least. to treat with dis- 
approval acts of violence or assault to- 
wards. women, New rulss. of social be- 
haviour and conduct must, therefore, be 
recognised by the Courts in determining 
what would amount to cruelty in the 
present set-up, and the court would be 
disinclined to dismiss lightly the sox 
called isolated acts of violence and as~ 
sault as not amounting to cruelty, if the 
victims of such assaults resent and take 
exception to. them.” 


li. We are, therefore, inclined to dif- 
fer with the view of the trial Judge and 
hold that a single act of violence may 
come under the mischief of S. 27 (1) (d) 
within the meaning of the words ‘has 
treated with cruelty’ provided the viol- 
ence is of a grievous and inexcusable 
nature, In the present case, the respon- 
dent assaulted the appellant with an 
iron rod and caused her 4 injuries, one 
of which was grievous in nature result- 
ed in fracture of right fibula, in pre~ 
sence of their children and others. Be~ 
cause of these ‘injuries, the appellant 
was confined in the hospital for about 
8 months, The parties are educated per- 
sons and as has been observed in the 
Punjab case due to new rules of social 
behaviour and conduct this act of viol- 
ence could not be excused or tolerated! 
by any spouse, The appellant has alleg- 


‘ed that after the assault the respondent 


did not care to attend on her in the hos- 
pital though it has been tried to be ex- 
plained by the respondent that he was 
‘prevented from going there-by the hos 
pital staff on the instructions of the ap- 


-pellant had come 
house but he turned them out after afew 
days, This subsequent conduct further 






and they are living separately. The res~ 
pondent has behaved in such a_ crue} 
manner which the appellant could not 
endure and forget. It appears tha no 
reconciliation is feasible and it .is no 
longer possible for the parties to 
together as husband and wife in spite of 
the fact that they have got 4 children 
through their wedlock. We, therefore, 
see no reason why the petition should 
not be allowed and a decree for tvore? 


. be granted in her favour. 


12. The appeal is allowed and. the” 
judgment and decree of the trial Court 
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are set aside, In: the . circumstances - of 
the case; there ‘shall be no order as to 


costs, oe 3 
Appeal allewed, 
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C. P. SEN AND B. C. VERMA, JJ. 
Nandkishore, Appellant v. Smt, Munni« 
bai, Respondent, s 
First Appeal No. 209 of 1977, Dj- 239-9- 
4978.* . . Aa . 
.— (A) Hindu Marriage Act (25 of 1955), 
S. 12 (1) (d) — Petition under, for de- 
cree of nullity — Pregnancy of respon- 
dent at the time of marriage — Evidence. 
Imputing unchastity to a woman is a 
charge of very serious nature, The 
charge, if established may result in se- 
rious consequence, Not only would sucha 
woman be condemned in the society and 
be lowered in the eyes of her relatives 
and associates, but may also suffer a 
child, if any, being called .a bastard. It 
shall, therefore, be just to seek for a 
more cogent ‘and convincing evidence in 
such cases than the one which may only 
be sufficient to create a doubt. The pe- 
titioner should be allowed to succeed 
only if he proves beyond reasorable 
doubt that the respondent was pregnant 
by someone else at the time of marrage. 
Admissions ‘of the parties in such cases 
can also be considered, AIR 1965 SC 364, 
Fol, | (Para 8) 


In the instant case the petitioner has 
‘not been able to prove that the respon- 
dent was pregnant by some person cther 
than the petitioner at the time of the 
marriage, (Para 9) 


.Anno: AIR Manual (8rd Edn.), H-ndu 
. Marriage Act, S.: 12 Notes 4, 6. . 

(B) Hindu Marriage Act’ (25 of 1955), 
Ss, 12 (1) (d) and 12 (2) (b) (ii) and (iii)— 
Petition for annulment of marriage un- 
der S. 12 (1) (d) — Compliance with 
_S. 12 (2) (b) (i) is a condition precejent 
to the entertainment of petition, 

A petition for annulment of a merri- 
age shall not be entertained if the. eon- 
ditions laid down in various sub-cls, of 
S. 12 (2) are not satisfied, It is, thre- 
fore, incumbent on a petitioner to p_ead 
and ‘for a Court to find that the peti- 
tioner has strictly ‘fulfilled the require- 


*(From decree of R. L, Chandnani, Dist. 
J, Sagar, D/- 21-7-1977.) 
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succeed under cl, (d) of S, 12 (1) the 
petitioner must not only show the exist- 
ence of pregnancy at the time of marri- 
age, but should also prove that he was 
ignorant of that fact. at the time of mar- 
riage, that the proceedings were institut- 
ed within a period of one year fixed by 
the statute and that he did not have 
marital intercourse with the wife subse- 
quent to the time when he had.grounds 
for. reasonably inferring the cause on 
which he is seeking annulment, (Para 111) 

In the instant case, the marriage took 
place on 2-5-1975, The petition was filed 
on` 14-6-1976. The summer vacation that 
The 
Courts did function on 3-5-1975, Obvi- 
ously the petition was presented beyond 
the period of one year fixed by the sta~ 
tute. Again, it is.in the evidence of the ` 
petitioner and his witnesses that he had 
practically become certain of the alleged 
pregnancy of the respondent soon on her - 
arrival to the petitioner’s house, -The 
respondent has specifically pleaded that 
after the marriage she had marital inter~ 
course with the petitioner and with his 
full consent. She also deposed so in the 
witness-box, In spite of this, the peti 
tioner did not amend the petition to 
deny any cohabitation with the respon~ 
dent, The respondent was put no ques 
tion in cross-examination to challenge 
that part of her testimony. It can, there- 
fore, be safely held that marital inter- 
course had taken place with the peti- 
tioner'’s consent since discovery of the 
alleged pregnancy. That being so, the 
petitioner has utterly failed to prove 
compliance of conditions incorporated in 
S. 12 (2) (b) (ii) and (iii), His petition is 
liable to be dismissed, (Para 11) 

Anno: AIR Manual (8rd Edn.) Hindu 
Marriage Act, S. 12 N. 4, © 


(C) Hindu Marriage Act (25 of 1955), 
S. 12 (1) (d) and (2) (b) (ii) — Petition 
under. S. 12 (1) (d) — Delay — S. 5 of 
Limitation Act is not applicable, (Limi- 
tation Act (1963), S. 5). i 


S. 12 (2) (b) (ii) of the. Act requires 
that the petition should be presented 
within one year of the date of marri- 
age, It is not the‘ period of limitation 
which the Act prescribes in the sense 
the" statutes of limitation do. All that it 
Says is that action beyond specified 
period cannot be founded upon certain 
rounds. S. 5 of the Limitation Act is - 
not applicable to petition under S, 12. 
AIR 1969 Mad 479, Foll, (Para 12) 
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It is pertinent to note that in S, 12 (2) 
(a) (i), it is specifically mentioned that the 


action should be launched within one - 


year of the discovery of the fraud, Such 
words cannot be read even by implica- 
tion while construing sub-sec, (2) (b) (ii) 
of S. 12, That course is not permissible. 
: ; i ‘(Para 12) 
Anno: AIR Manual (3rd Edn.), Hindu 
Marriage Act, S,.12 N. 5, ek 
(D) Hindu Marriage Act (25 of 1955), 
S. 12 (1) (c) — Petition for annulment 
of marriage — Consent by force or fraud 
— Connotation of — Term ‘fraud’ can- 
‘not be attributed the same meaning as 
it has under S, 17, Contract: Act, AIR 
1959 MP 8, Overruled. (Contract Act 
(1872), S. 17). . a y 
The words ‘force’ or ‘fraud’ appearing 
in S. 12 (1) (c) must be interpreted to 
mean such circumstances or condition’ as 
to show want of real consent. to. the 
Marriage, ‘Fraud’ within the meaning of 
S. 12 (1) (e) is such which procures the 


appearance without the reality of con- . 


sent and thereby becomes an act fitted 
` to deceive. The term ‘fraud’ cannot be 
attributed the same: meaning as it has 
under S. 17 of the Contract Act, AIR 
1959 Madh Pra 8, Overruled; AIR 1975 
Madh Pra 174 and AIR 1972 Bom 132, 
Rel, on.” Poe hy i (Para 11) 


In the instant case the spouses lived as 


‘husband and wife.even after the fact of. 


alleged pregnancy became known to the 
appellant. The length of the period of 
their so living together is immaterial. 
This firiding is sufficient to disentitle the 
appellant any relief founded on cl. (c) of 
sub-sec, (1) of S. 12. (Para 15) 

Anno: AIR Manual (8rd Edn.) Hindu 
Marriage Act, S. 12 N., 3. : 


Cases Referred: Chronological 
AIR 1975 SC 1534 ° | 
AIR 1975 Madh Pra 174: 1975 MPLJ 381 

= 15,16 
AIR 1974 Madh Prà 52: 1973 MPLJ 626 
i i es © E 


Paras 


œ 


AIR 1972 Bom 132 `. 45, 
(1969) 73 Cal WN 751 15 
AIR 1969 Mad 479 12 
AIR .1965 SC 364 © 

AIR 1959 Madh Pra .8 18 


(1948).2 All. ER,408, Chaplin v. Chaplin 


Y. S. Dharmadhikari, : for. Appellant; , 


S. -D. Mukerjee, for Respondent, .. ... 


' B. C. VERMA, J-:— Appellant Nand- 
kishore (husband) has preferred this 
appeal under.S. 28 of the Hindu Marri- 
age Act, 1955 (hereinafter called ‘the 


Asi: B. 


Act) dismissing his petition for a decree. 
of nullity under S. 12-(1) (d) of the Act. 
2. The marriage between the parties - 
was solemnised on 2-5-1975 at village 
Bara, tahsil Banda, district Sagar, ac- 
cording to Vaidic rites, The -Bida cere- 
mony took place on 3-5-1975 and they 
came back to Bina at the appellant's 
` place on 4-5-1975, However, according 
to the prevailing’ custom, they immedi- 
ately did not enter the appellant’s ‘house, 
but for sometime stayed in the house of 
a neighbour, Smt, Rajkunwarbai (P.W. 
3). It appears from the statement of the — 
appellant that they shared the bed for 
sometime and the marriage was thus 
consummated, The respondent (wife) 
lived with the appellant: at Bina until 
middle of’ June, 1975; Thereafter, she 
left her matrimonial home’ and started 
living with her parents, mo 
3. The appellant alleges that the res~ 
pondent was at the time of the marri- 
age pregnant by some person other than 
the appellant himself. Although aware 
of this fact, she wilfully concealed it so 
that the marriage could be performed. 
The appellant pleads that being ignorant 
.of this fact and as it was wilfully con- 
` cealed from him, he consented to the 
marriage, He alleges that on the respon- 
dent’s exhibiting signs of pregnancy in 
the middle of June 1975 that it was re- 
vealed to him that she was carrying. He 
alleges . that she was then immediately 
examined by a doctor who certified that 
the pregnancy was about 14-16 weeks 
old. It is the case of the appellant that. 
on . 10-6-1975 the respondent voluntarily 
execited a writing (Ex, P-1) admitting 
that she had illicit intimacy with one 
Ramkishore and had conceived from 
him: On 27-5-1976, he served a notice 
on the respondent and has filed this pe- 
tition before the District. Judge, Sagar. 


' 4. This serious charge was very 
strongly refuted by the respondent who 
denied any cohabitation with any’ per- 
son prior to her marriage’ with the ap- 
"pellant. She denied that she ‘was preg- 
nant at the time of marriage, She ac- 
cused the appellant of coercing her into 
writing the letter (Ex. P-1). According 
to her, she wrote it at the dectates of 
the appellant with ulterior motive. of 
using it as a. weapon of extracting 
money from her .parents,.She says that 
the appellant’s greed of .dowry prompt- 
ed him to come. out with such. false ac- 
cusations against her.: She has: specifi- 
cally stated in paragraph 12 of her writ- 
ten statement that they- had frequent 


. however, she admits, 
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marital intercourse si her: y with 
the appellant. - ; 5 


3. The earned ‘District Judge “etter 
very thorough scrutiny of the evidence 
adduced by the parties concluded _ that 
the charge ` levelled by the appellant 
against the respondent 
also held that Ex. P-1 was obtained from 
the respondent under coercion, In his 
assessment, the entire evidence adduced 
by the appellant is a piece of fabrica- 
tion and concoction, Consequently, , the 
petition was dismissed, 


6. Shri Y. S. Dharmadhikari, learned 


‘counsel for the appellant, first tried to 
assail the judgment of the lower- Court 


stating that the appreciation of the evi- 
dence is incorrect. He referred us to the 
evidence’ of P.W, 3 Rajkunwarbai and 
P.W. 4 Dr. Smt. N; Ahmed and also to 
Ex.. P-1 and persuaded us to take a dif- 
ferent view of the matter than the one 
held by the learned District Judge. With 
this -submission of the learned coursel, 
we are unable to agree, P.W; 3 Rajkun- 
warbai is the appellant’s neighbour with 
whom the couple stayed immedia-ely 
after their ‘marriage on return -from 
Banda. This witness speaks of having 
seen certain signs. of pregnancy in -the 
respondent, In . her cross-examination, 
that the parties 
stayed in her house only for a few hours 
and even during that period the respon- 
dent kept sitting with veil over her face. 
It is difficult to believe that, in such 
circumstances, she -could detect the aleg- 
ed pregnancy and that too in its early 
stage, She has, of course, not stated what 
such signs were which led her to. sus- 
pect that the respondent was pregnant. 
P.W. 4 Dr. Smt. Ahmed is supposed to 
have examined the respondent on 12-6- 
1975 and issued a -certificate Ex, P-3, At 
the first sight, her evidence gives an 
impression that she had really exarrin- 
ed the respondent and the certificate 
Ex, P-3 is genuine, However, a chose 
scrutiny of her examination renders her 
testimony not beyond suspicion, Her 
opinion is based only upon the examina- 
tion of the uterus of the respondent 
which, according to her, was wide 
enough to conclude pregnancy. No X-ray 
examination was done. - No - biological 
tests were applied although -she admits 
that biological tests are valuable tests 
for establishing pregnancy in ear_ier 
stage. According to her, the respond=nt 


. was brought to her by her father-in-_aw 


whom she recognised in the Court, The 


X 


‘was false, He. 
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appellant as. P.W.-1, ‘however, states 
that it is he who took her to the doctor 


. and the doctor, who examined her, was 


one Usha Saini examined in this . case 
as P.W. 2, This doctor, Ku. Usha Saini 
(P.W. 2) -has emphatically denied that 
she ever.examined the respondent or 
that the appellant ever brought the res- 
pondent to her for any medical check- 
up. These circumstances do not carry 
the matter beyond suspicion and by no’ 
standards can be said to be affording 
any proof of the resporident being preg- 
nant at the time of her marriage It is 


‘significant to note that there is no evi- 


dence that respondent 
vered a child or aborted. 


7. Reference may also be made to 
the document Ex.*P-1, It was said to 
have ‘been written on 10-6-1975 when 
admittedly the respondent was in the 
appellant’s house, The evidence discloses 
that by that time the appellant and his 
mother were practically certain that the 
respondent was pregnant at the time of 
the marriage. They cannot be said to be 
very happy with the respondent over 
this and we can, well imagine the treat- 
ment the respondent must have been — 
given at the appellant’s house then, The 
respondent, therefore, appears to be 
right when she says that she was made 
to write that letter under fear of death. 
Even a look at Ex. P-1 would clearly 
show that it is not voluntarily written. 
It'is scored out at many places includ- 
ing the date. The name of the alleged 
paramour as disclosed in the letter is 
not the same as is disclosed in evidence. 
The letter Ex, P-l, therefore, undoubt- 
edly is a piece of fabrication and is the 
result of coercion and threat, It has 
been -extorted from the respondent un- 
der duress, It has been, therefore, right- 
ly rejected by the trial Court, 


8: True it is that the Supreme Court 
in Dastane v. Dastane,. AIR 1975 SC 1534 
has laid: down that proof beyond rea- 
sonablé doubt is a proot of higher stand- 
ard which generally - governs criminal 


thereafter deli- 


- trials. or trials involving . inquiry into 


issues of quasi-criminal nature, A, cri- 
minal trial involves the liberty. of the 
subject which may not be taken away 
on a mere preponderance of probabili- 
ties, but in trials of purely civil nature 


.Such considerations need not be import- 


ed, All that has to be done is to weed 
out the impossible at the first stage and 
the improbable at the second. There 
the Court was concerned with the con- - 
sideration of charge of cruelty and to 
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find out whether the facts proved would 
cause a reasonable apprehension in the 
mind of the petitioner that it will be 
harmful or injurious for him to live 
with the respondent, Imputing unchas- 
{lity to a woman is charge of a very se- 
rious nature, The charge, if established, 
may result in serious consequences. Not 
only. would such a woman be condemned 
in the society and be lowered in the 
‘eyes of her relatives and associates, but 
may also suffer a child, if any, being 
called a bastard, It shall, therefore, be 
just to seek for a more. cogent and con- 
vincing evidence in such cases than the 
one which may only be sufficient to 
create a doubt. Indeed, the Supreme 
Court in Mahendra v. Sushila, AIR 1965 
SC 364 has under such circumstances de- 
sired that the petitioner should be allow- 
ed to succeed only if he proves beyond 
reasonable doubt that the respondent 
was -pregnant by some one else at the 
time of marriage, It is, however, further 
observed that admissions of the parties 
in such cases can also be considered. 
Needless: to say that the evidence adduc- 
ed by the appellant in this case does 
mot satisfy the test laid down by the 
Supreme Court in the above cases, 

9 We, therefore, agree with the 
learned District Judge that the appellant 
has not been able to prove that the res- 
pondent was pregnant by some person 
other than the petitioner at the time of 
the marriage. P 


10. In the present case, there is yet 
another hurdle which the appellant must 
successfully cross before he can be 
held entitled to the relief claimed. 
Various clauses of sub-sec, (2) of S, 12 
of the Act require compliance of cer- 
tain further conditions to grant. a decree 
of nullity of marriage even if a case js 
made out under sub-sec, (1) of that sec- 
tion, Section 12 (2) of the Act runs thus: 


“12 (2). Notwithstanding anything con- 
tained in sub-sec, (1), no petition: for 
annulling a marriage— NEN 

(a) on the ground specified in cl. (c) of 
sub-section (1) shall be entertained if— 


(i) the petition is presented more than ` 


one year after the force had ceased to 
operate or, as the case may be, the 
fraud had been discovered; or 

(ii) the petitioner has, with his or her 
full consent, lived with the other party 
to the marriage as husband or wife after 
the force had ceased to operate or,. as 
the case may be, the fraud had been. ge 
` covered; 
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(b) on. the ground specifiad in cl. (d) 
of sub-sec, (1) shall be ensertained un- 
less the Court is satisfied— 

(i) that the petitioner was at the time | 
of the marriage ignorant of the facts 
alleged; 

(ii) that proceedings have been insti- 
tuted in the case of a marriage solem- 
nized before the commencement of this 
Act within one year of such commerce- 
ment and in the case of merriage solem- 
nized after such’ commencement within 
one year fram the date of the marriage; 
and s 


(i) that marital intercourse with the 


‘ consent of the petitioner has not taken 


place since the discovery by the peti- 
tioner of the existence of the grounds 
for a decree.” " 


11. Heading of this sub-sec, (2) would 
indicate that a petition for annulment 
of a marriage shall not be entertained 
if the conditions laid down in its various 
sub-clauses are not satisfied, It is, there- 
fore, incumbent on a petitioner to plead 
and for a Court to find that the peti- 
tioner has strictly fulfilled the require- 
menis of those sub-clauses, In order to 
succeed under cl, (d) of S, 12 (1) of the 
Act, the petitioner: must not only show 
the existence of pregnancy at the time 
of marriage, but should also prove that 
he was ignorant of that fact at the time 
of marriage, that the proceedings were 
instituted within a period of one year 
fixed by the statute and that he did not 
have marital intercourse with the wife 
subsequent to-the time when he had 
grounds for reasonably inferring the 
cause on which he is seeking annulment, 
In the. instant case, the marriage took 
place on 2-5-1975, The petition was fil- 
ed on 14-6-1976, The summer vacation 
that year commenced from 10-5-1975. 
The Courts did function. on 3-5-1975, Ob- 
viously the petition was presented be- 
yond the period of one year fixed by. the 
statute, Again, it is in the evidence of 
the appellant and his witnesses that he 


had practically become certain of the 
alleged pregnancy of the respondent 
soon on her arrival to tke appellant’s 
house, The respondent has specifically 


pleaded that after the marriage she had 
marital intercourse with: the appellant 
and with his full consent. She also de- 
posed so in the witness-bex, In spite of. 
this, the appellant did not amend the 
petition to deny any cohabitation with 


-the respondent, The respondent was put 


no question in cross-examination to 
challenge that part of her testimony. It! 
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can, therefore, be safely held that mari- 
tal intercourse had taken place with the 
appellant’s consent .since discovery of 
the alleged pregnancy. That being so, the 
appellant has utterly failed to prove 
compliance of conditions incorporated in 
. 12 (2) (b) (ii) and (iii) of the Act., His 
petition must fail on this: count also. 


12. Yet another submission in his 
regard which remains to be considered 
is this, S. 12 (2) (b) (ii) of the Act re- 
quires that the petition should be pre- 
sented within one year of the date of 
arriage. Counsel urges that for comput- 
ing the period of one year the starting 
point should not be the date of marriage 
but the date when the fact of pregnancy 
as revealed to the appellant. Accorcing 
to him, in construing this clause, equit- 
able considerations applicable to statu- 
tes of limitation may be invoked. The 
counsel invited our attention to Sec. 17 
of the Indian Limitation Act and urged 
that the time should not start running 
until the fraud is discovered, It is not 
the period of limitation which the Act 
prescribed in the sense the statutes of 
limitation do, All that it says is that ac- 
tion beyond specified period cannot be 
founded upon certain grounds, In Velli- 
nayagi v. Subramaniam, AIR 1969 Mad 












` 479, S. 5 of the Limitation Act has not 


been held applicable to petition under 
S. 12 of the Hindu Marriage Act, Con- 
sidering like provisions under the Matri- 
monial Causes. Act, 1937, the Court of 
Appeal in Chaplin v. Chaplin, (1948) 2 
All ER 408 held that such equitable 
principles could not be applied to metri- 
monial causes, Provisions of S, 7 (1) of 
the Matrimonial Causes ‘Act, 1937, ap- 
pear to be practically -similar to those 
contained in cl. (b) of S, 12 (2) of the 
Act, What has been observed in that ease 
is this: i 

“One must appreciate the subjəct- 
matter- with which it is dealing viz., pro- 
ceedings to alter the status of the par- 
ties, the result of which will affect the 
children of the marriage, and that in all 
the cases specified in the sub-section. 
Parliament has thought fit to prescribe 
in the clearest possible language «hat 
the court shall not grant a decree un- 
less it is. satisfied that proceedings were 
instituted within a year of the date of 
the marriage.”. . : 
It is pertinent to note that in earlier 
part of the Act, i.e., S, 12 (2) (a) (ìi), it 
is specifically mentioned that the aczion 


should be launched within one year of 
‘|the discovery. of the:-fraud... .-We-carnot 


1979 Madh. Pra/4 IV G—28 


Nandkishore v.: Munnibai (B. C. Verma J.) [Prs, 11-15] 


M.P, 49 


read. such words even by implication 
while construing sub-sec. (2) (b) (ii) of 
S, 12. That course is not permissible. 
This contention of the learned counsel 
also fails, ee 

13. Faced with difficulty, learned 
counsel for the appellant resorted to the 
ground contained in cl, (c) of S. 12 (1Y) 
of the Act and submitted that the appel- 
lant can be afforded relief of nullity of 
marriage under the said provision. 
Cl, (c) of S, 12 (1) of the Act runs as 
under: ` 

“12 (1) Any marriage solemnized, whe- 
ther before or after the commencement 
of this Act, shall be voidable and may 
be annulled by a decree of nullity on 
any of the following grounds, namely :— 


ssssos = wt we 


(c) that the consent of the petitioner, 
or where the consent of the guardian in 
marriage of the petitioner is required 
under S. 5, the consent of such guardian 


-was obtained by force or fraud; or...”. 


14. We may at the outset point out 
that such a ground was not present in 
mind of the appellant in the trial Court 
and, therefore, we find no mention of 
any discussion on it in the impugned 
judgment. However, learned counsel 
urged before us that the necessary aver- 
ments to attract the provisions of Cl. (c) 
of sub-sec, (1) of S, 12 of the Act have 
been made in the petition and from the 
evidence on record that ground is made 
out, Since the éntire future of a young 
couple is at stake in the litigation, we 
have permitted the counsel to urge that 
ground also. 


‘15. We have already found above 
that the spouses lived as husband and 
wife even after the fact of alleged preg- 
nancy became known to the appellant. 
The length of the period of their so liv- 
ing .together is immaterial. This finding 
is sufficient to disentitle. the appellant 
any relief founded on Cl, (c) of sub- 
sec, (1) of S. 12 of the Act, Such is also 
the view expressed in Raghunath v. 
Vijaya, AIR 1972 Bom 132, Learned 
counsel, however, urges that the consent 
of the appellant was obtained by fraud 
inasmuch as the fact of pregnancy of 


the respondent at the. time of marriage 


was wilfully concealed and the petition 
was presented within one year of the 
discovery of fraud, . According to the 


learned ‘counsel, -the term ‘fraud’ has 
not been defined ‘under the ‘Act’ and, 
therefore, it should. ‘be’ attributed thej- 


same meaning as it has under Sec. 17 of 
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the Indian Contract Act, With this ‘sub- 
mission of the learned counsel, we are 
unable to. agree, The words ‘force’- or 
‘fraud’. appearing in that 
must be interpreted to mean such cir- 
cumstances or condition as to show want 
of real consent to the marriage, A Divi- 
sion Bench of this Court. in Madhusudan 
v. Chandrika, 1975 MPLJ 381: (AIR 
1975, Madh Pra 174) has repelled the 
contention that the term. ‘fraud’ can 
have the same meaning as is assigned to 
it under the Indian Contract Act. ‘Fraud’ 
within the meaning of S. 12 (1) (c) of 
the Act is such which procures the ap- 
pearance without the reality of consent 
and thereby becomes an act fitted to de- 
ceive. In Rani Bala Debnath v. R., K. 
Debnath, (1969) 73 Cal WN 751 it was 
held that the concealed unchastity of 
the wife before marriage is not fraud 
which invalidates consent under Sec. 12 
(1) (c) of the . Act,: Another Division 
Bench of this Court: in Rajaram v. 
Deepabai, 1973 MPLJ 626: (AIR 1974 
_Madh Pra 52) has interpreted this term 
in almost the like manner. This is what 
is stated in para. 19 of the said report: 
“The conclusion is that: (1) fraud 
within the meaning of S. 12 (1) (c) of the 
Act means either (a) deception as to 
the identity of the other party to the 
marriage, or (b) deception as to the na- 
ture of the ceremonies being performed; 
(2) where consent is given with the in- 
tention to marry the other party and 
with the knowledge that what is being 
solemnized is marriage, an objection to 
the validity of the marriage on the 
ground of any fraudulent misrepresenta- 
tion or concealment is not tenable”, _ 


16. In Bimla Bai v. Shankerlal, AIR 
1959 Madh Pra 8 a Single Bench of this 
Court applied the provisions of S. 17 of 
the Indian Contract Act, 1872, to invali- 
date a Hindu marriage to which consent 
of the bridegroom was obtained by frau- 
dulent misrepresentation. It was held in 
para, 15 of the judgment that there was 
misrepresentation which amounted to 
fraud and consequently the marriage in 
question which was induced by it is ‘li- 
able to be set aside. We have seen above 
that the term ‘fraud’ appearing in Sec- 
tion 12 of the Hindu Marriage Act has a 
special meaning with reference to -the 
context where it is used. In. view of 
this special enactment, the aforesaid de- 
cision in Bimla Bai v. Shankerlal (supra) 
has been expressly dissented from by 
the Bombay High Court in Raghunath. v. 
Vijaya, AIR 1972 Bom 132, This Bom- 
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sub-section 


by the Division Bench of this Court in 
Madhusudan v. Chandrika, 1975 .MPLJ 
381 : (AIR 1975 Madh Pra. 174). We 
have already held above that the deci- 
sion in Madhusudan’s case gives out the 
correct meaning of the term ‘fraud’ ap- 


pearing in S, 12 of the Act, In view of © 


this, the decision in Bimla Bai v, Shan- 
kerlal (supra) cannot ke applied to the 
case arising under S. 12 of the Hindu 
Marriage Act, It can, therefore be clear- 
ly seen that the appellant has not been 
able to establish that his ‘consent’ to 
marriage was obtained by fraud within 
the meaning of S, 12 (1) (c) of the Act. 
17, The appeal, therefore, has no me- 
rits and is dismissed with costs, Coun= 

sel’s fee Rs, 100/-, if certified, 
: Appeal dismissed. 
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C. P. SEN AND B. C. VERMA. JJ. - 
Jagatguru Shri Shankaracharya Jyotish 
Peethadhiswar Shri Swami Swaroopa- 
nand Saraswati, Appellant v. 
Tripathi and others, Respondents, 
Letters. Patent’ Appeal No, 26 of 1976, 


‘D/- 13-11-1978.* 


(A) Letters Patent (M.P.), Cl. 10 — 
Judgment — Order transferring suit from 
one Court to another, 


The judgment within the meaning of 
clause 10 of the Letters Patent would 
have to satisfy two tests. First, the 
judgment must be the final pronounce- 
ment which puts an end to the proceed- 
ing so far as the Court dealing with it is 
concerned, Second, the judgment must 
involve the determination of some right 
or liability though it may not be neces- 
sary that there must be a decision on 
the merits. But the adjudication of an 
application. which is nothing more than 
a step towards obtaining a final adjudi- 
cation in the suit is not a judgment with- 
în the meaning of the Letters - Patent, 
The order transferring a suit from one 
Court to another is not judgment as it 
neither affects the merits of the contro- 
versy between the parties in the suit it- 
self. nor does it terminate or dispose of 
the suit on any ground. -It is also an 
application in a suit as a step towards 
determination of the.controversy between 


*(Against judgment of M. L. Malik, J. 
reported in 1978 MPLJ 467), ; 
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bay case has: been cited with. approval-. 


ae 


1979 : 


Rel. on, o> (Paras 7, 8) 
(B) Letters Patent (M. P.). Cl. 10 — 
Power of Division Bench ‘hearing Le:ters 
Patent Appeal — Has same power as 
single Judge has as a ‘first Appedlate 
Court in respect of both questions of 
fact and of law, AIR 1974 SC 2048, Foll. 
: Z (Para 9) 
(C) Civil P. C. (5 of 1908), S. 23 — 
Suit to be transferred to Court suberdi- 
nate to another High Court — Applica- 
tion for transfer where to be made. ` 


Where a suit is sought to be transfer- 


‘ted to a Court subordinate to ancther 


High Court, the application for transfer 
has to be made in the High ‘Court w-thin 
whose jurisdiction the suit is pending. 
Under Ss. 22 and 23, High Court can 
transfer a suit pending in a subordinate 
Court to a Court subordinate to ancther 
High Court, (1969) 2 SCWR 16; AIR 1940 
Nag 145, Rel. on, - (Pare 10) 

Anno: AIR Comm, C.P.C, (9th 
Edn.), S. 23, N. 4. ; 


(D) Civil P, C. (5 of 1908), S. 21 — 
Grounds for transfer. _ 

The plaintiff, as arbiter litis, hes a 
right to chodse his own forum and that 
right should mot be interfered with ex- 
cept. on very strong grounds, The search 
should he for justice and the Court must 
be satisfied that justice could more likely 
be done between the parties by refusing 
to allow plaintiff to continue his suit in 


the forum of his choice, The onus of 
establishing sufficient grounds for the 
transfer lies heavily on the applicant. 


Preponderance of balance of convenience 
is of prime consideration for transfer of 
suit. So the convenience of the - parties 
is a valid ground of transfer, Another 
factor that has to be taken into conside- 
ration is the interest of justice, A zase 
has to be transferred if there is reason- 
able apprehension of a party to a suit 
that he might.not get justice in the Court 
where the suit is pending. This may be 
because the trial Judge is prejudicial - or 
because in the surcharged atmosphere no 
fair trial is possible at that place. 


Held that the preponderance of proba- 
bilities was in favour of trying the suit 
at Allahabad and not at Seoni in M.P. Fact 
that part of the causes of action arose at 
Seoni because of the location of part of 
properties of. Jyotishpeeth there could 
not outweigh the other overwhelming 
factors which required that the suit 
should be tried: at Allahabad, 

= + (Paras 11, 12, 13) 
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.Y. S. Dharmadhikaree with Ku. Kanti 
Rao, for Appellant; Tripathi and L, S. - 
Baghel, for Respondents. ; 


C. P. SEN J.:— This is an appeal under 
clause 10 of the Letters Patent by the 
plaintiff against the order of the learned 
single Judge transferring the suit from 
the Court of District Judge, Seoni, to the 
Court. of, District Judge, Allahabad, 
under Sections 22 and 23 of the Code 
of Civil Procedure. - 


2. Several centuries ago the late 
Jagatguru, Adishankaracharya propound- 
ed the theory of absolute Monism based 
on the authority of Upanishad, and his 
philosophy succeeded in combating Bud- 
dhism and re-establishing the religion of 
Vedas, For the purpose of strengthen- 
ing and maintaining the doctrine of. 
Non-dualistic philosophy, which he prea- 
ched, he established four Mathas as 
monasteries in the four extremeties of 
India namely the Jootishpeeth near Badri- 
now Chamoli Garhwal, in the 
North, Shardarnath in the West in Guja- 
rat, Shringeri Math in the South in My- 
sore and Gowardhan Matha in the East 
at Puri and placed each one of them 
under the charge of one of his principal 
ascetic-disciples.: He also prescribed ‘the 
territorial. jurisdiction of Maths. The 


An 
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present proceeding concerns the Matha 
near Badrinath. Swami Brahmanand 
Saraswati was the Shankaracharya of 
this Matha and he died on 20-5-53. It 
appears that thereafter dispute arose re- 
garding his successor. The respondent 
No, 1 Swami Shantanand Saraswati 
claimed himself to be his successor under 
a registered Will dated 18-12-52 executed 
by Swami Brahmanand. Saraswati, The 
interim committee of which the appel- 
lant was the President decided to instal 
the respondent No, 1 as Shankaracharya 
of the Matha on 8-6-53, Accordingly, the 
respondent No. 1 was so installed as 
Shankaracharya, But immediately there- 
after dispute arose and Swami Krishna 
Bodhashram was. installed. as Shankara- 
charya by persons opposed to the res- 
pondent No, 1, On 11-7-58..the respon- 
dent No. 1 applied for a-succession certi- 


' ficate and the same was granted to him 


by the District Judge, Allahabad, in 
Misc, Case No, 44/53 on 12-12-55, There- 
after the respondent No. 1 was placed in 
charge ofallthe properties of the Matha. 
appeal was preferred against that 
order by the appellant which was dis- 
missed, i 


2-A. After obtaining sanction of the 
Advocate General of U.P, on 29-4-54, 
Civil Suit No, 3/54 was filed against the 
respondent No. 1 that Swami Krishan 
Bodhashram has been selected by the 
Pandits and : followers of the Jyotish- 


‘peeth as the Shankaracharya and it was 


prayed that he be so declared,’ The said 
civil suit was dismissed by the Addi- 


‘tional District Judge, Varanasi on 20-10- 


62. An appeal to the High Court was also 
dismissed on 11-9-73 in F.A. No, 385/62 by 
Allahabad High Court. A further appeal 
was preferred to the Supreme Court 
which was also dismissed on 21-8-74 and 
it is reported in Swami Parmatmanand 
Saraswati v, R.. Tripathi, AIR 1974 SC 
2141. As by. that time Swami Krishna 
Bodhashram had expired, the appellant 
was permitted to intervene in the Sup- 
reme Court. The suit was held not 
maintainable under Section 92 of the 
Code when the allegations of mal-ad- 
ministration or breach of trust were nei- 


ther stated nor proved. After the dis- 


missal of the suit by the Addl, District 
*udge. Swami Krishan Bodhashram filed 
Civil Suit No. 3/63 in the Court of Civil 


Judge, Tehri, U.P., subsequently trans-' 


ferred to Allahabad for a declaration 
that he is the successor to the Gaddi of 


Shankaracharya of Jyotishpeeth and he 


is the trustee of. all, the properties.. It 
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was further prayed. that the -will dated 
18-12-52 in favour of the respondent No. 
1 be declared null and. void: -and -not 
validly executed. A further prayer was 
made for possession over all the prom 
perties detailed in the schedule. A 
statement has been made at the. bar. by 
the learned counsel, for the respondent 
No. 1 that permission was granted to 
Swami Krishna Bodhashram to sue - in 
forma pauperis, A revision was, pre- 
ferred to the Allahabad High Court 
against the order. of the trial Court hold~ 
ing that the present suit is not barred by 
res judicata in view of the earlier civil 
suit u/s 92 of the Code, In the mean- 
while, Swami Krishna Bodhashram. died 
on 10-9-73 and the appellant was instal- 
led in his place at Varanasi on 7-12-73. 
Since no action was taken for. substitu- 
tion in the. revision pending before the 
Allahabad High Court, it, was ordered to 
have abated on 17-12-73 by that Court. 
A further. statement has been made at 
the bar by the learned counsel for the 
respondent No, 1 that thereafter the 
said civil suit has been consigned to~ the 
record room as no steps were taken for 
bringing on record the legal representa- 
‘tives of the deceased plaintiff. Instead, 
the present appellant filed Civil Suit 
No. -1-A/74 in the Court of District Judge, 
Seoni, for a relief of declaration that he 
is the duly installed Shankaracharya of 
Jyotishpeeth. He also prayed that pro- 
perties of the Matha be delivered to him, 
The respondent No. 1 entered appearance 
in that suit on 9-9-74. Immediately on 
the next date, he filed application for 
transfer under sections 22 and 23 of the 
Code in the Court. i 


3. In this application for transfer the 
respondent No. 1 claimed that he is the 
duly. installed Shankaracharya of Jyo- 
tishpeeth by virtue of the will dated 18~ 
12-52 executed by late Swami Brahma- 
nand Saraswati. The appellant was the 
President of the'committee which so in- 
stalled him and he had signed the mi- 
nute- book of the meeting. The main 
seat of the Matha is located in District 
Chamoli of U.P. and the up-peeth of 
Matha is located at Allahabad, most of 
the properties of the Matha are located 
there and only negligible properties ‘of 
the Matha are in M.P. All the . defen- 
dants are residents of U.P. -The res- 
pondent No. 1 in the earlier proceeding 
under the ‘Succession Act had given his 
address’ at Varanasi, He now resides at 
Delhi and had given his, address at Delhi 
in:the ease before the ‘Supreme’ Court, 
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In the suit u/s 92 of the Code, all the 
witnesses from Allahabad and Varanssi 
alone were examined and none frem 
M. P. The subject matter, 'cause` of ac- 
tion and the ‘reliefs claimed in the pra- 
sent suit and Civil Suit No. 3/63 are 
almost the same. The properties men- 
tioned in both the suits are alsa the 
same. In both the suits the will dated 
18-12-52 has been challenged amd also 
the claim of ‘the ‘respondent No, 1 as 
successor to Swami Brahmanand Sarzs- 
wati. Seoni is beyond  ecclesiastizal 
jurisdiction of the Jyotishpeeth. -Semi 
is not easily approachable and there aré 
no proper facilities of legal aid, The 
counsel for the appellant and the re- 
spondent No, 1 are from Allahab=d. 
The respondent No. 1 will have to in- 
cur huge expemses in defending the suit 
at Seoni as all the witnesses and records 


will have to be brought from U.P. It 


will not be possible to realize the huge 
cost because in the earlier proceed.ng 
also the decree for costs could not © be 
executed. The conduct of the plaintiff 
in other litigations shows that the pre- 
sent suit is frivolous and vexatious end 
has been filed only to harass the respon- 
dent No, 1 so that there may not be a 
fair trial. Therefore, the balance of cmn- 
venience lies in transferring the suit from 
the Court of District Judge, Seoni to a 
competent Court at Allahabad. 


4. In his reply the appellant opposed 
the transfer of the suit to the Court at 
Allahabad, The appellant claimed. tzat 
he resides at Narsimhpur District of 
M. P. and substantial properties of zhe 
Matha are also situated within this 
State. The application for: transfer Has 
been filed only to gain time so that zhe 
respondent No, 1 may be able to with- 
draw the large amounts belonging to 
the Matha. The suit could not be trans- 
ferred from Seoni to. Allahabad only to 
suit the convenience of the respond2nt 
No. 1. In this suit the witnesses would 
be coming from all over India and M.P. 
being the central place, it will be con- 
venient to attend the Court at. Secni. 
The appellant apprehends that.due to 
the influence of the respondent No 1 
at Allahabad, the atmosphere there. is 
much vitiated and the trial could not be 
held there in a fair. and proper atmis- 
phere. ‘The appellant did not disp.te 
that he was first installed as Shankara- 
charya-in Varanasi and subsequently at 
Delhi, The respondent No. 1 is try-ng 
to deprive the Matha of his properties 
by trying to plead that some.of the pro- 
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perties are his personal’ properties. The 
appellant was a party to the installation 
of the respondent No. 1 as Shankara- 
charya as he wanted to respect the so- 
called Will of late Swami Brahmanand 
Saraswati but subsequently the will was 
found to be' fictitious and the Pandit and 
Vidvat Parishad found that the respon- 
dent No. 1 was not qualified to succeed 
as Shankaracharya. Shankaracharya 
has to be nominated by these two bodies 
and could not have been appointed under 
a Will, Civil Suit No, 3/63 has nothing 
to do with the present suit as the cause 
of action to this suit arose on 10-9-73 
after the death of Swami Krishna Bodha- 
shram. The -respondent No, 1 visits 
Seoni quite often. The part of cause of 
action arose at Seoni because the res- 
pondent No. 1 has declared there that he 
is the successor of Shankaracharya and 
he has filed objection regarding muta- 
tion of the name of the appellant in re- 


‘venue records in respect of the lands of 


the Matha located there, Both the par- 
ties have also engaged lawyers at Seoni 
and it is a convenient place for the trial. 
Accordingly, the application is liable to 
be dismissed with costs. 


5. The learned single Judge came to 
the conclusion that the subject matter of 
Civil Suit No, 3/63 pending in the Allaha- 
bad Court is the same as the subject 
matter of the present suit. The cause 
of action is also based on identically 
similar facts. The appellant who claims 
to be the successor of Swami Krishna 
Bodhashram who was plaintiff in that 
suit. ought to have continued that suit 
by getting himself substituted after the 
death of Swami Krishna Bodhashram. 
As per plaint allegations of the appel- 
lant, the property of the Jyotishpeeth 
situated in U.P, is worth Rs. 7,12,000/- 
while the property situated in M.P, is 
worth Rs, 61,000/- only. Im the earlier 
suit, the property in M.P. was shown to 
be worth Rs. 13,500/- only while the 
property in U.P, was shown to be worth 
more than 7 lacs, All the defendants 
are residents of U.P. ‘The plaintiff has 
also been living at Banaras and Delhi, The 
main. seat of the Jyotishpeeth is in U-P. 
As such, Jyotishpeeth will be governed 
by the laws prevailing in U.P. in regard 
to religious trusts, Therefore, he came 
to the conclusion that the balance of 
convenience lay in trying the suit at 
Allahabad. The present suit at Seoni 
has been filed with mala fide intention. 


Accordingly, the case. has been transfer- 
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red to the Court of District Judge. 
Allahabad, A . direction has also been 
given to the District Judge that he may 
allot the suit for disposal to the Court 
trying the pauper suit No. 3 of 63. 


6. Shri Y. S, Dharmadhikaree learned 
conunsel for the appellant assailed the 
order of the learned single Judge in- 
ter alia- contending that the impugned 
order has been passed on wrong pre- 
mises. It has been wrongly held that the 
appellant is the legal representative . of 
Swami Krishna Bodhashram and that he 
could have’ continued the pauper suit. 
It was a personal right of Swami Krishna 
Bhodashram to continue the pauper suit 
and there is no question of any substitu- 
tion and the appellant is not prevented 
from filing a separate suit, It has also 
wrongly been held that the said suit is 
still pending. It has further been wrong- 
ly held that the Jyotishpeeth is govern- 
ed by the laws in U.P. Because of these 


misapprehensions, the impugned order 
has been passed. Shri V. K. Cou- 
dhary learned counsel for the respon- 


dent No. 1 submitted that the impugned 
order of the learned single Judge is un- 
assailable and is in accordance with the 
law. He raised a preliminary objection 
that this appeal is not competent be- 
cause the impugned order is not a judg- 
ment within the meaning of clause 10 
of the Letters Patent. In reply, Shri 
Dharmadhikaree contended that since the 
- right to pursue the suit at Seoni- has 
been finally determined, it is a judgment. 


7. Since the preliminary objection 
goes to the root of the matter, it is taken 
up first. Clause 10 of the Letters Patent 
provided that an appeal lies from a judg- 
ment of single Judge of the High Court 
to the Division Bench of the same 
Court. Clause 10 ofthe Letters Patent of 
Nagpur High Court is akin to clause 15 
of the Bombay, -Calcutta and Madras 
High Courts, The leading case on the 
point is the pronouncement of . Sir 
Richard Couch, C. J.. in Justices of the 
Peace v, Oriental Gas, (1872) 8 Beng LR 
433 which is as follows :— -- ~ 


“We think that ‘Judgment’ in’ Clause 
15 means a decision. which affects the 
merits of the question between the par- 
ties by determining some right or lia- 
bility. It may be either final or ' pre- 
liminary or interlocutory the difference 
between them being that..a final. judg- 
.ment determines the whole cause or 
. suit, and a preliminary or interlocutory 

judgment determines only a part of it, 
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ALR. 
Paving other matters fo be determine 


Another oft-quoted and equally well- 
known judgment is the pronouncement of 
Sir Arnold White. C. J., in Tuljaram v. 
Allagappa, (1912) ILR 35 Mad 1 (FB) 
which is as follows,- 


“The test seems to me thus observed 
the learned Chief Justice, to be not what 
is the form of the adjudication, but what 
is its effect on‘ the suit or proceeding in 
which it is made, If its effect, whatever 
its form may be, and whatever may be 
the nature of the application on which 
it is made, is to put am end to the suit 
or proceeding so far as the Court before 
which: the suit or proceeding is pend- 
ing is concerned, or ii its effect, if it is 
not complied with, is to put an end to 
the suit or proceeding, I think the ad- 


judication is a judgment within the 
meaning of the clause, 
An adjudication on an application, 


which is nothing more than a step to- 
wards. obtaining a final adjudication in 
the suit. is mot a Judgment within the 
meaning of Letters Patent’, 


A Full Bench of the Rangoon High 
Court in Dayabhai v. Murugappa Chet- 
tyar, AIR 1935 Rang 267 held that “Judg~ 
ment” means and is a decree in a suit by 
which the rights of the parties at issue 
in the suit are determined. A Full 
Bench of the Nagpur High Court in 
Manohar: v. Baliram, AIR 1952 Nag 357 
differed with the Rangoon view and 
opined that a Judgment in Cl. 10 of the 
Letters Patent means a decision in an 
action whether final, prelimnary or in- 
terlocutory which decides either wholly 
or partially, but conclusively in’ so far 
as the Court is concarned ‘the contro- 
versy which is the subject of the ac- 
fion. It does not include a decision 
which is on a matter of procedure, nor 
one which is ancillarly to the action 
even though it may either imperil the - 
ultimate decision or tend to make it 
effective, However, the mimority view 
concurred with the view of the Rangoon 
High Court. The Supreme Court in 


‘ Arsumati Debi 'v. Bupendra Deb, - AIR 


1953 SC 198 noticed the divergent views 
of the different High Courts but it went 
to construe the pronouncements of Sir 
Richard Couch, C: J. and Sir Arnold 
White'C.’J. in the ‘aforesaid decisions as 
under: The judgment within the mean- 
ing of clause 10 of the Letters Patent 
would have to satisfy two tests. First, 
the judgment must be the final pro- 
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mouncement which puts an end to the 
proceeding so far as the court dealing 
with it is concerned.- Second, the judg- 
ment must involve the determination of 
some right or liability: though it may 
not be necessary that there must be a 
decision on the merits. But the ad- 
judication of an application, which is 
nothing more than a step towards ob- 
taining final adjudication ‘in the swit, 
is not a judgment within the . meaning 
of the Letters Patent. Therefore, the 
Supreme Court in that case came to che 
conclusion’ as under: (at P, 201 of AIR 
1953 SC), 

“An order for transfer of a suit made 
under Cl, 13. Letters Patent, is not a 
judgment within the meaning of Ch 15 
and therefore is not appealable, The 
order neither affects the merits of -he 
controversy between the parties in “ne 
suit itself, nor does it terminate or Cis- 
pose of the suit on’ any ground. An 
order for transfer cannot: be placed in 
the same category as an order reject_ng 
a plaint or one dismissing a suit on a 
‘preliminary ground”.” 


8. The Supreme Court while con- 
sidering Asrumatj Debi’s case (AIR 1953 
SC 198) (supra) in Radhya Shyam v. 
Shyam Behari (AIR 1971 SC 2337) ob- 
served that transfer application in zhe 
suit was a step towards determination 
of the controversy between the parties 
in the suit. In a recent case of Shenti 
Kumar v. H. Ins, Co, New. York (AIR 
1974 SC 1719) it quoted with approval 
the views in Asrumati Debi’s case. In 
this case it approved the views of Sir 
Richard Couch and Sir Arnold White in 
preference to the views of Rangoon and 
Nagpur High Courts which were ` over- 
ruled. It may be mentioned that in that 
judgment the Supreme Court has quot- 
ed the minority view of the Nagpur Full 
Bench in Manohar v. Baliram (Supra). In 
fact, the majority judgment of Hidayatul- 
lah. J. (ashe then was) wasin accord with 
the view of Richard Couch and pert- 
ly with the view of .Sir Arnold White, 
Hidaytullah, J. in his elaborate judgment 
had considered all the case. laws on this 
question, While accepting the view of 
Sir Arnold White that an adjudication 
on an application which is nothing more 
than a step towards obtaining a final ad- 
judication in the suit is not a Judg- 
ment, he differed from his definition that 
even orders in amcillary proceedings are 
included, because the professional meen- 
fing of judgment is that it is a decision 
obtained in an action, every other de- 


x 
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cision beirig an order. He therefore, did 
not agree with the opinion that the word 
“judgment” means any final order, decree 
or: judgment. So the decision may not 


be good to the extent that order in an- 
cillary proceedings are not Judgment. 
Whatever that be, we are bound by the 
decision of the Supreme Court and the 
present case is fully govemed by Asru- 
mati Debi’s case (Supra) that the order 
transferring a suit is not judgment as it 
neither affects the merits of the contro- 
versy between the parties in the suit 
itself, nor does it terminate or dispose 
of the suit on any ground, It is also 
an application in a suit as a stepi 
towards determination’ of the contro- 
versy between the parties in the suit. 
Therefore, the present appeal is not 
competent. The contention of the learn- 
ed counsel for the appellant (is) that by 
the impugned order rights of the parties 
are affécted inasmuch as it has been 
held that the appellant is the legal re- 
presentative of Swami Krishna Bodhash- 
ram and he ought to have continued C. S. 





No. 3/63. This contention is without 
any merit. The question whether the 
appellant is legal representative. of 


Swami Krishna Bodhashram or whether 
he ought to have continued the suit in 
that capaciy were not matters in issue 
in the transfer application, The observa- 
tions made by the learned single Judge 
were only for the purpose of coming to 
the conclusion that the suit has. been 
filed mala fide at Seoni instead of con- 
tinuing the previous suit at Allahabad. 
The motive may be because of conveni- 
ence. ‘The observations could not be 
binding in the trial of the suit. 


9. Assuming that an appeal lies to 
the Division Bench under clause 10 of' 
the Letters Patent, let us examine’ whe- 
ther the transfer of the case from Seoni 
Court to Allahabad Court was competent 
and was justified, Regarding the scope 
of a Letters Patent appeal, the Supreme 
Court in Asha Devi v, Dukhi Sao (AIR 
1974 SC 2048) has held (at p. 2049) :- 


“The power of a Division Bench hear- 
ing a letters Patent appeal under Clause 
10 from the judgment of a single Judge 
in first appeal is not limited only to a 
question of law under Section 100, Civil 
P.C. but-it- has the same. power which the 
single Judge has as. a first Appellate 
Court in respect of both questions of fact 
and of law. The . limitations on the 
power. of - the Court imposed . by 


56 M.P.. [Prs. 9-11] 


Sections 100 and 101, . Civil P. C. 
cannot be made applicable to an 
Appellate Court hearing a Letters 


Patent Appeal for the simple reason that 
single Judge of the High Court is not a 
Court subordinate to the High Cou 


10. General power 
withdrawal of suits are contained in S. 
of the Code of Civil Procedure, Sec: 
tions 22 and 23 of the Code apply only 
to cases where the plaintiff has the op- 
tion to sue in two or more Courts. 
Under S. 22, the defendant, after motice 
to the other parties and at the earliest 
possible opportunity and at or before 
settlement of issues, may apply to have 
the suit transferred to one of the other 
Courts where the suit could have been 
filed, Though 
parties is to be given, the defect can be 
cured by notice on the application itself. 
The Court has to decide the application 
after hearing the objections, if any, of 
the other parties in the suit. Section 23 
prescribes the forum where the appli- 
cation for transfer has to be made, In 
case the suit is sought to be transferred 
to a Court subordinate to another High 
Court, the application has to be made in 
the High Court within whose jurisdiction 
the suit is pending, In the present case, 
the respondent No. 1 entered appearance 
in the suit for the first time before the 
District Judge, Seoni, on 9-9-1974 and 
the application for transfer was moved 
in this Court on the very next date op 
10-9-1974 to transfer the suit to a com- 
petent Court at Allahabad. The learned 
single Judge decided the application after 
notice and hearing all the parties to the 
suit, As such, the learned single Judge 
has rightly entertained and decided the 
transfer application. A Division Bench 
of this Court in Kanhaiyalal Daga Firm 
v, Zumerlal, AIR 1940 Nag 145 has held 
that under Sections 22 and 23, ‘High 
Court can transfer a suit pending in a 
subordinate Court to a, Court  subordi- 
nate to another High Court, Same is the 
view taken by the Supreme Court in 
Western U. P. Electric & Power Supply 
Co. Ltd. v, Hind Lamps Ltd., (1969) 2 
.ISCWR 16. Therefore, the learned single 
Judge had the jurisdiction to transfer the 
suit from the Court of District Judgs, 
Senoni, to the Court of District Judge, 
Allahabad, 


11. The. plaintiff, as arbiter litis, ‘Ra 
a right to choose his own forum and that 
right should not be interfered with ex- 
cept on very strong grounds. The search 
should be for justice and the Court must 
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of transfer aud i 


the notice. to the other. 


A.LR, 


be satisfied that justice. could more like- 
ly. be done between the parties by refus- 
ing to allow plaintiff to continue his suit 
in: the forum of his choice. The onus of 
establishing sufficient grounds for the 
transfer lies heavily on the applicant. 
There is unanimity of opinion that pre- 
poderance of balance of convenience is of 
prime consideration for transfer of suit, 
So the convenience of the parties is a 
valid ground of transfer though there is 
no unanimity about it being a material 
ground for transfer (See Ramkumar v. 
Tularam, AIR 1920 Paz 138 (2), Thakur 
Singh v. Thakurain Sheo Ratan Kaur,. 
AIR 1923 Oudh 30, Saroj Bashini v. Girja 
Prosad, AIR 1926 Cal 326, Firm Kan- 
haiyalal v, Zumerlal, ATR 1940 Nag 145, 
Basanti Devi v. Mst. Sahodra, AIR 1935 
All 979, G. M. Rajulu v. Govindan Nair, 
AIR 1938 Mad 745, Vaman v. Raghunath, 
AIR 1949 Bom 263, Purna Chandra v. 
Samanta, AIR 1953 Orissa 46, Sadayandi 
Nadar v, Venugopala, AIR 1960 Ker 91, 
Jyotsna Raje v. Jagpalsingh, AIR 1961 
Punj 560, Sunderdas v. H. C, Mills, AIR 
1971 Cal 398 and Kumaragurubara Tem~ 
ple v, K, S; Mudaliar, AIR 1977 Mad 27, 
In Firm Kanhaiyalal v. Zumerlal (supra) 
it has been held by this Court as 
under :— 


“In deciding the question whether: it 
is expedient to order transfer of the suit 
the convenience of the parties- is indeed 
a factor which enters into consideration, 
but it is obvious that the convenience ‘of 
both parties have to be weighed and the 
matter must ultimately turn on the bal- 
ance of convenience,” 


This Court in Lakshmikant v. Govindrao, 
AIR 1927 Nag 219 has held “where in a 
partition suit greater part of the property 
is situated, it is to be tried in that Dis~ 
trict. In K, L. Daftary v. K. L., Dube, 
AIR 1955 Nag 44 this Court has held as 
under :— 


“Where ‘the 1 trial of a suit at place A 
fs likely to cause delay and put the 
defendants to considerable expenses, out 
of 13 defendants, 12 defendants reside 
at places outside A and 10 defendants 
support the application’ for the transfer 
of the case at place B, it is in the inte- 
rests of justice that tke trial should ba 
held in a Court at place B” `` 
In Vithoba v. Karim, AIR 1932 ap 49 
it has been held by this Court: —. 


“Since both the suits relate to the same 
transaction and involve’ common que’ 
tions of fact, it is desirable that they 
should be ‘ried by the same Judge:”. = 


ad 
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The Kerala- High Court in -David `v, 
James Arthur, AIR 1958 Ker 82, has 
observed that if in choosing a particular 
Court, the plaintiff has acted- mala fide 
to harass the defendants, the case ought 
to be transferred. 


12. Another factor “that has to. be 
taken into consideration is the interest 
of justice, A case has to be transferred 
if there is reasonable apprehension of a 
party to a suit that he might not get 
justice in the Court where the suit is 
pending. This may be because the -rial 
Judge is prejudicial or because thera in 
the surcharged atmosphere no fair -rial 
fs possible at that place. This Court in 
Raghunandan v, G. H. Chawla, 1963 
MPLJ (Notes) 117 has held as unde? :— 


“The learned District Judge lost sight 
of the well recognised position that the 
question whether the apprehension enter- 
tained by an applicant that he might not 
get justice at the hands of a particular 
Judge, was a reasonable apprehension or 
not had to be determined on such mate- 
rial as was on record and on the expla- 
nation of the Judge concerned. The onus 
of establishing sufficient grounds for 
transfer lay very heavily on the appli- 
cant. No account of imaginary suspizion 
or capricious belief could be permitted 
to be raised as a ground for transfer, 
The view, in the circumstances on record, 
taken by the learned District Judge was 
as capricious as the feeling of the appli-~ 
cant seeking transfer.” 


13. On merits, we are in full, agree- 
ment with the learned single Judge that 
the preponderance of probabilities are 
in favour of trying the suit at Allaha>ad, 
All the defendants in the suit are resi- 
dents of U.P. In the earlier proceedings 
the plaintiff had also shown his residence 
at Banaras, U. P, Most of the properties 
of the Jyotishpeeth are located in U. P. 
According to the plaintiff's own showing, 
the properties at U.P. are worth Rupees 
7,12,000/- while the properties at- M. P. 
are worth Rs. 61.000/- only, . In earlier 
suit valuation was only ‘Rs, 13,500/-. The 
respondent No, 1 has challenged the 
valuation and asserts that the value of 
the immovable properties alone at U. P. 
cannot be less than 8 lacs, By amend- 
ment the plaintiff has increased . the 
valuation of the properties in M, P. by 
five lacs by increasing the value: of the 
property at Jabalpur.from Rs. 500 to five 
lacs. Whatever. that be, the roperty 
at Seont.is valued ar - Rs. - 25,000/- :. only, 
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There is no valid reason except conveni- 
ence to the plaintiff for choosing the 
forum for filing this suit at Seoni when 
the previous litigations were im Ala- 
habad and Banaras Courts, The cause of 
action dnd the subject-matter of the pre- 
sent suit are similar to those in C. §S, 
No. 3/63. The schedule of properties in 
this suit is lifted from the 
schedule of properties in the ear- 
lier suit, The plaintiff in his 
pleading has admitted that the earlier 
suit is pending. We are here not con- 
cerned as to whether the plaintiff could 
or could not have continued that suit as 
legal representative of Swami Krishna 
Bodhashram and whether the present 
suit is competent or not. In the earlier 
suit under S. 92 of the Code all the wit- 
nesses examined belonged to U, P. In the 
present case the main cause of action is 
shown to be installation of the plaintiff 
as Shankaracharya on 7-12-73, Obvious- 
ly, this ‘was at Varanasi. The plaintiff has 
also challenged the will dated 18-12-52 in 
favour of the respondent No, 1, There 
can be no doubt that for proving the 
will and also for proving imstallation of 
the plaintiff as Shankaracharya, most of 
the witnesses must be of the places 
where these events purported to have 
taken place. It will not be, therefore, 
convenient for the ‘parties to have the 
suit tried at Seoni. The standing coun- 
sel of both the parties belong to Allaha- 
bad and they have been appearing in 
this proceeding, It would suit them bet- 
ter if the case is tried at Allahabad, The 
plaintiff has shown in the plaint that 
part of the cause of action arose at 
Seoni because of the location of ‘part of 
properties of Jyotishpeeth there but this 
cannot outweigh the other overwhelm- 
ing factors which require that the suit 
should be tried at Allahabad. In case, 
the plaintiff succeeds, the execution of 
the decree has to be given effect at U, P. 
Appellant has not substantiated as to why 
he would not get fair trial at Allahabad. 
Looking to the overall considerations and 
circumstances of the case, the case has 
been rightly transferred to the Court of 
District Judge, Allahabad, 


14, The appeal accordingly fails and 
ít is dismissed with costs. Counsel’s fee 
Rs, 500/-. if certified, 


Appeal dismissed. | 
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_AIR 1979 MADHYA PRADESH 58 
_ J, P. BAJPAI, J. 


‘Pooranmal, Applicant v. Sushila Devi 
and another, Non-Applicants. 


Civil Revn, No. 664 of 1975, ‘D/- 17-10-, 


1977. 


Madhya Pradesh (Anusuchit Jati Avam: 


Anusuchit Jana Jati) Rini Sahayata Adhi- 
niyam (12 of 1967), S. 2 (4) — Scope of 
s “Debt” —— 
ascertained damages. .under decree were 
covered by. the term “debt” —- Use of 
preamble in interpreting enactment — 


Court not to fill up lacuna in enactment.. 
(interpretation of Statutes — Preamble; -` 


Interpretation of Statutes — Addition of 


words by Court — Permissibility; Inter-: 
‘of Statutes =- -Aims. and: 


pretation 
objects). nae 

By using the - words “all liabilities” 
in S. 2 (4) it is apparent that the legis- 
lature intended to include even such 
other liability which may not be actual- 
ly in the mature of loan as - commonly 
understood, All liabilities have first been 
included in ‘the definition of the term 


“debt” and thereafter whatever was 
sought to be excepted was separately 
exempted by S. 6, (Para 4) 


A decretal liability for am ascertained 


sum and due under the decree is covered’ 


by the inclusive definition of “debt” as 
given-in the Act. .1969 MPLJ (Notes) 42 


and 1973 MPLJ (Notes) 130, Foll; 1938 
Nag LJ 360, Ref.; _ 1973 MPLIJ (Notes) 
132, Dist, (Para 8) 


It is true that it is stated in the aims 
and objects of the Act that it was in- 
tended to protect certain’ classes of per- 
sons from the clutches of money-lenders. 
charging exorbitant interest and that 
the preamble also mentions that the Act 
was for.the relief of such persons. But 
exact correspondence between the pre- 
amble and the enactment.is not. always: 
necessary. The enactment may go be- 
yond or it may fall short of what has 
been indicated in the aims and objects 
or the preamble, The: aims and objects 
and the. preamble can be called.in aid, 
but they are not meant for creating ambi- 
guity when it is not at all existing in the 
plain language of the enactment. (1957) 1 
All ER 49, Ref. -> 

The Courts are not eepecied to fill up 
the lacuna by inserting something in the 
enactment which.is not there. Unless 


“(To revise order of G. P. Tiwari, Dis- 
trict J., Shahdol, D/- 4-4-1975), 


LY/AW/F472/78/JR/WNG 





: Pooranmal v, Sushila Devi (Bajpai J.) 


Whether arrears of rent and 


(Para 10) 


AIR: 


the legislature exempts certain liabi- 
lities, the Courts cannot provide for the 
same in’ the garb of interpretation by 
calling’ in aid the preamble or the aims 
and objects of the enactment even when 
it is strongly felt that such an exemp- 


tion should have been made. (Para 13) 
Cases Referred: Chronological _ Paras 
1973 MPLJ‘ (Notes) ‘130 7 
1973 MPLJ (Notes) 132 ' 8 
1969 MPLJ (Notes) 42 w ai 6 
AIR 1961 SC 954 42 


(1957) 1 AN ER 49: (1957) 2 WLR 1, 


Attorney-General v., Prince Earnest 
Augustus ` ‘ ll 
1938 Nag LJ 360 ~ 6 


: M, V. Tamaskar, for aoe R. F. 
Verma, for Non-Applicants. : 


ORDER: — The short point involved 
in this revision is whether the amount 
found due towards arrears of rent and 
damages already adjudicated and ascer- 
tained under a decree of the Civil Courts 
as subsisting on the appointed day i.e. 
15-8-1973 would be covered by the term 
“debt” as defined in M. P. (Anusuchit: 
Jati Avam Anusuchit- Jana Jati) Rini 
Sahayata Adhiniyam, 1967 (hereinafter 
called as the Act). i ‘ 


2, The facts in brief are that the 
applicant-decree-holder instituted a. suit 
for recovery of arrears of rent and 
mesne pofit at the same rate of Rs, 220/- 
per month against the defendants- 
tenants, The suit was dacreed on 22-12- 
1970. A sum of Rs, 5,590/- was decreed 
towards the arrears of rent amd mesne 
profit. at the rate of Rs, 220/- per month 
were- also decreed, It was not disputed 
that the judgment-debtors are the mem- 
bers of the Scheduled Caste belonging 
to Beldar community in Shahdol District, 
which has been’. notified as _ 
Caste by the Presidential Order issued 
under the provisions of the Constitution 
of India, It was also not disputed that 
the appointed day, as contemplated by 
the Act in respect of the debtors belong- 
ing to Scheduled Caste, was 15th.of Aug., 
1973. Under these circumstances, the 
Court below held. that the ascertained 
amount due under the decree was a 
liability subsisting on the appointed day 
and as such was a debt to which the 
provisions of the Act were applicable and 
accordingly the Civil Court could not 
proceed with the execution’ of the’ decree. 


- The only point which could be and was . 


pressed in the context of -the aforesaid 
undisputed circumstances was whether 
the liability under the decree in question 


Scheduled . 


ac 
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was a “debt” as defined in the Act? It 
was not disputed that if it was held that 
liability towards arrears .of rent and 
ascertained damages under the decree 
was covered by the term “debt” as 
defined in the Act, the orders mace by 
the Courts are liable to be upheld, 


3. It would be relevant to reproduce l 


the definitiòn of the term “debt” as 
given in the Act: i 

“Debt” includes — ` 

(i) all liabilities owing to a creditor 
in cash or kind, secured or unsecured, 
payable under a decree or order of a 
Civil Court or otherwise,, and subsisting 
on the appointed date whether duz or 
not due; 


(ii) arrears of wages or salary subsist- 


ing on the appointed date. 


4. From the bare reading of the defi- 
nition as quoted above, it is apparent 
that the definition of the word “debt” is 
inclusive and therefore, the term “=ebt” 
apart from what it ordinarily means 
under the general law may include by 
fiction such other liabilities also which 
may actually not be regarded as debt 
under the law or according to the com- 
mon meaning as attributed to the term 
“debt”, The language used while dəfin- 
ing the term “debt” is specific in saying 
that the term “debt” includes all labili- 
ties owing to a creditor in cash or kind 
payable under a decree or order of a 
Civil Court or otherwise, By using the 
words “all liabilities”, it is apparent that 
the legislature intended to include even 
such other liability which may mot be 
actually in the nature of loan as .zom- 
monly understood. According to the 
scheme of the Act, all liabilities have 
been first included in the definition of 
the term “debt” and thereafter whatever 
was sought to be excepted was separate- 
ly exempted by S. 6 of the Act as repro- 
duced below: 

“Inapplicability of the Act in certain 
cases; 

The provisions of this ‘Act shall not 
apply to the claims due in respect c= — 

(a) any liability in respect of any 
sum due to any Co-operative Society 
registered under any law relating to the 
Co-operative Societies. for the time being 
in force; 

(b) Land Revenue or any sum recover- 
able as an arrear of land revenue; 

(e) tax, toll, rates, cess, fees. or any 
other duty payable. to Government cc a 
focal authority under any- enactment for 
the time being in force; 


‘elude the arrears of rent. 
‘significant to- note that the‘ definition as 


M.P. 59 


(d) such amount as may be found due 
to an assignee of proprietary rights or a 
tenant ‘of rent at rates approved by the 
Government ; 


(e) any liability arising out of a 


‘breach of trust; 


(£) any liability due to bank, or any 
eorporation incorporated under any law 
for the time being in force which pro- 
vides credit facilities to members of 
Scheduled Caste or Scheduled Tribes, as 
the case may be; . 

(g) any liability of a guardian arising 
out of misapplication or misappropriation 
of the property of his ward: 

(h) any liability in respect of main- 
tenance whether under decree of Court 


or otherwise; 


(i). any money for the recovery of 
which a suit is barred by limitation.” 


5. This clearly indicates that while 
giving -an inclusive definition of the term 
“debt” covering ‘ “all liabilities”, the 
legislature was aware of the fact that 
the definition so given will include even 
such liabilities which have been specifi- 
cally excepted by making a provision in 
S. 6 of the Act. 


6. No doubt im the present case, . the 
relationship in its inception was of land- 
lord and tenant under a contract of 
tenancy and not of creditor and debtor, 
but ultimately under the contract, rent 
became due and the same was not paid, 
it became a debt as it was undoubtedly 
@sum of money payable by the tenant 


‘who became a debtor to the landlord for 


the said amount. However, if such liabi- 
lity would have been exempted under 


S. 6 of the Act, which does exempt cer- 


tain specific liabilities, the position would 
have been different ahd the Act would 
mot have been applicable at all, Similar- 
iy, when the amount of mesne profit was 
adjudicated and settled and the same 
became due under a'decree, the decretal 
liability having been ‘also specifically in- 
cluded became a debt unless specifically 
exempted, Similar view was taken in the 
case of Sadashivrao v. Naina, Civil Revn. 
No, 603 of 1968, D/- 18-4-1969 : 1969 
MPLJ (Notes) 42 while dealing with the 
provisions of this Act, Earlier also, in the 
ease of ` Chandanlal Y, Sambhaji Bhai, 


1938 Nag LJ 360 it was held that the 


definition of the word “debt” as given in 
the Debt’ Reconciliation Act did. not ex- 
It would be 


given in the said Act is in pari materia 
with the definition in‘the present Act.- 


“ 


60 MP. 
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an occasion to deal with this aspect of 
the matter in the case of Poonaji v. Moti, 
Misc, Petn. No. 16 of 1971, | D/- 31-10- 
1973 (at Indore) : 1973 MPLJ (Notes) 
130, In this’case too it was observed 
that the definition of the term “debt” 
being an inclusive definition, the transac- 
tion need mot be necessarily a loan or an 
actual advance of cash, It was held that 
even if the liability came into existence 
under an agreement, it became a debt 
if it was a settled liability, In the said 
case, the respondent acknowledged 
his liability to pay certain sums which 
were actually found payable on settle- 
ment of accounts of the partnership 
business, The Division Bench observed 
that after the settlement, the parties 
obviously stood in relationship of a deb- 
tor and creditor and it was wrong to say 
that merely because the dues arose out 
‘of the partnership, the parties were not 
in fiduciary capacity. It was further ob- 
served that if the sum due was an. as- 
certained one payable to the petitioner 
by the respondent, it would fall within 
the meaning of the term “debt” as given 
in.S. 2 of the Act, . 


8. On, behalf of the E Er reliance 
was placed on certain observations made 
by Hon’ble Verma, J. in the case of 


Balaram v. Roopa Bai, Misc, Appeal 
No. 125 of 1971, Dj- 18-10-1973 (at 
Indore) : 1973 MPLJ (Notes) 132, On 


going through the aforesaid decision, it is 
apparent that the said case is distinguish- 
able on facts and the legal position 
stated therein is in consonance with the 
decisions already referred above. Im the 
said case, the question before the Court 
was .about the maintainability. of a suit 
wherein damages for breach of contract 
were claimed, Hon'ble Verma, J. observ- 
ed in para 4 of the judgment that where 
the claim is one of damages, it is not a 
sum ascertained until the same has been 
adjudicated by the Court and the liability 
to pay damages and its quantum depends 
upon the proof of several factors during 
the trial and therefore, such a claim does 
mot appear to be included .within the defi- 
nition of the term “debt” as contained 
in the Act. In para 5 of the judgment, 
it has been further observed that the 
Debt Relief: Courts are neither expected 
nor intended | to decide the complicated 
questions of liability to pay damages and 
till the liability is ascertained, there is 
no sum ascertained, which can be termed 
as “debt”. Thus in the present case which 


relates to a decretal liability for an 


Pooranmal v. 
“7, A Division Bench of this Court had 


‘as published in M, P. Gazette 


Sushila Devi- (Bajpai J.) ALR: | 


ascertained sum due under thé decree,- 
there is no scope to contend that thej 
same is not covered by the ‘inclusive 
definition of the ‘term “debt” as given in 
the Act, 

9 Shri M. V. Tamaskar, sated: 
counsel for the applicart decree-holder, 
further contended that while construing 
the scope of the definition of the term 
“debt”, even though it is an inclusive 
definition, the aims and objects of the 
enactment should be kept in view. He 
pointed out that in the cims and objects, ~ 
(Extra- 
ordinary) dated 5-4-1967 at page 1360, it 
is clearly mentioned that the legislation 
in question was made in order to. protect 
the members of the Scheduled Castes 
and Scheduled. Tribes from the clutches 
of the money-lenders who lend money 
to them on exorbitant rate of . interest. 
It.is true that it has been so stated in 
the aims and objects and the preamble 


of the Act mentions that the legislation 


was for relieving the indebtedness of the 
members of the Scheduled Castes and 
Scheduled Tribes, A 


10. -But exact correspondence between 
the preamble and the enactment is not 
always necessary, The enactment may 
go beyond or it may fall short of what 
has been indicated in the aims’ and 
objects or the preamble. The aims and 
objects and the preamble can: be called 
in aid, but they are not meant for creat- 
ing ambiguity when it is mot at all in the 
plain language of the enactment, ` 


11i. The true legal position was stated 
by Lord Morton in Att.-Gen. v. Prince 
Ernest Augustus (1957) 1 All ER 49 in 
the following words: 


“In fact if the preamble -were clear 
one way and the enacting. part were 
equally clear the other way, there can 
be no doubt that the latter must “pre- 
vail, 


12. A similar question arose for deter- 
mination in the context of the Coal 
Bearing Areas (Acquisition and Develop- 
ment) Act, 1957 (in M/s, Burrakur Coal 
Co. Lid, v. Union of India, AIR 1961 SC 
954). The Act contains a preamble which 
indicates that it was being enacted for 
securing public control over the coal 
mining industries and its development by 
providing’ for ` acquisition of unworked 
land, However, the provisions of S, 4 (1) 
of the Act empowered the Central Gov-. 
ernment to issue -‘a ‘notification with 
reference to its intention of prospecting 
amy land. The argument raised: was that 
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as according to the preamble, the ob-ect 
of the enactment was to provide or 
acquisition of unworked land, the lan- 
guage used in S. 4 mentioning the wcrds 
“any land” should be construed as to 
mean any unworked land and was not 
applicable to those lands which were 
being worked .out or had been already 
worked in the past. The Supreme Ccurt 
pointed out as below (at p., 957 of AIR): 


“On the plain language of sub-s, (1) 
of S. 4,- the Central Government has 
been empowered to issue a notificažon 
with reference to its intention of pros- 
pecting any land in a locality and. not 
only such land as is virgin.” l 
The Supreme Court thus rejected she 
contention on the ground that the lan- 
guage of the enacting provision was cear 
and therefore, not controlled by the pre- 
amble, In the present case, also, the lan- 
guage ofthe operative part. ofthe enact- 
ment is specifically plain and there is no 
ambiguity. Even ifit goes beyond the aims 
and objects, the same cannot be mad= a 
ground for curtailing the scope whic is 
clearly indicated by the words used with- 
out any ambiguity. As pointed out ear- 
lier, the scheme contemplated by the Act 
first covers all liabilities under a fidu- 
ciary relationship and then specifically 
exempts some as enlisted in S. 6 of the 
‘Act,’ Shri Tamaskar, learned counsel for 
the applicant pointed out that in a sub- 
sequent enactment of similar nat-—re, 
whereby the legislation provided relief 
from indebtedness to the weaker sec-ion 
of the society, the legislation exempted 
the liability towards arrears of rant 
arriving under a contract of tenancy. 
The learned counsel referred to M. P. 
Gramin Rin Vimukti Tatha Rin Stha- 


gan Adhiniyam, 1975. In my opinion, 
this circumstance, on the  contrzry, 
goes against the contention of the 
applicant. In this enactment also, the 


definition of the term ‘debt’ is idenfical 
as given in S. 2 (d). Similarly, in S. 5 of 
the Act, bar of the application of the 
Act has been specifically created in res- 
pect of the liability for rent due in res- 
pect of any property let out to a debtor 
as stated in cl.*(a) of S. 6. In the Ac: of 
1967, which governs the present case, no 
such exemption has been made by the 
legislature. 


13, The Courts are not expected _ to 
fill up the lacuna by inserting something 
in the enactment. which is not there. Un- 
less the. legislature exempts certain lizbi- 
lities, the Courts cannot provide for the 
same in the garb of interpretation by 
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calling in aid the preamble or the aims 
and objects of the enactment even when 
it is strongly felt that such an exemptionl 
should have been made. 

14. No other point was pressed, 


15. This revision, therefore, fails and 
is dismissed. The orders made by the 
Courts below are sustained. In the cir- 
cumstances of the case, there will be no 
order as to cost. Parties will bear their 
own coss of this revision. 

Revision dismissed. 
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Ramnarayan and others, Appellants v, 
Firm Mangeram Radheshyam Hardoi 
(U. P.) and another, Respondents, 

First Appeal No, 222 of 1976, D/- 13-11- 
1978.* 

Specific Relief Act (ar of 1963), S. 34— 
Courts power to grant declaratory 
decree under general provisions of law, 


` Court’s power to grant declaratory 
decrees is not limited to" the terms of 
S. 34 (present) or S. 42 (old) of the Spe- 
cific Relief Act, ` Declaratory decrees can 
well be made by the Courts under the 
general ‘provisions of the Civil P. C, as 
S. 9 or O. 7, R. 7. ‘The exercise of 
jurisdiction to grant ‘such declaratory 
reliefs beyond ‘the terms of that section 
shall depend upon the facts of each case, 
Such a declaration may be granted when 
it is essential as a step to a relief in 
some ‘other case or when a declaration in 
itself is a substantial relief and has im- 
mediate coercive effect, It is well-set- 
tled that it is not am absolute right to 
obtain a declaratory decree, The Courts 
have a discretion in the matter of grant 
of such declaratory reliefs. The Courts 
must exercise sound judgment while 
gramting or refusing such reliefs, Danger 
to involve the opponent in vexatious liti- 
gation should be carefully avoided. 
(Paras 11, 12) 
The plaintiffs alleged that on 26-6- 1975 


accounts between the parties of all their 


dealings were settled at Itarsi and a sum 
of Rs, 1,02,521/- was found due to defen- 
dant from plaintiffs. According to the 
plaintiffs, this was in final settlement - of 
all the dues. However, defendant firm 
alleged that it had certain more. dues 


*(From ‘decree ‘of K. K. Verma, 2nd Addl. 
Dist. J., Hoshangabad, D/- 10-11-1976). 
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outstanding against the plaintiffs and 
made a demand for the same alleging 
that plaintiffs had committed breach of 
contract to purchase 5 wagon-load - of 
Singdana and was liable for damages. 
‘The total amount then claimed by defen- 
dant was. Rs, 41,509.60. It was the plain- 
tiffs’ allegation that no such amount was 
due to defendant from either of them 
-and the claim was false, The precise alle- 
gation in this behalf was as follows: 
“That the plaintiffs are, therefore, enti- 
tled to a declaration that they have: to 
pay nothing to defendants on account of 
any transaction, They are therefore, 
filing this suit for declaration. that no 
amount or Rs. 41,509.60 N.P. claimed 
in the notice, D/- 22/24-7-75 is due. by 
any of the plaintiffs to defendants. 


Held that the instant. case presented a 
glaring instance of a vexatious litigation 
ingeniously designed to coerce a mer- 
chant. at Hardoi in U. P, to rum down to 
Hoshangabad in M. P. to defend an ac- 
tion, Obviously the declaration sought 
for did not fall within the purview of 
S. 34 of the Act, It was also not one to 
enable the plaintiff to seek further relief 
in some other form. It could not as well 
be termed to be a substantial relief. in 
itself and did not have any immediate 
coercive effect, No infringement of legal 
right was demonstrated for the vindica- 
tion of which the declaration sought for 
could be said to be necessary, All that 
was alleged was that the defendants had 
made a demand on the plaintiffs for a 
sum of Rs, 41,509.60. The issuance of such 

, a notice could by no stretch be said to be 
infringing any legal right or character 
which the plaintiffs might have. The 
plaintiff's were thus not entitled to. the 
declaration sought for either under S, 9 


or O. 7, R. 7 of the Civil P. C. The suit . 


was thus not maintainable, 
f (Paras 12, 14) 
Anno: AIR Manual i Edn.), Speci- 
fic Relief Act, S. 34, 


Cases Referred : e Paras 
AIR 1975 SC 1810 9, 10 
AIR 1967 SC 436 ; 9 


ATIR 1960 All 254 : 1959 All LJ 890 8 
(1956) 3 All ER 921 : (1957) 1 WLR 136, 
Fairdough Dodd and Jones Ltd. v. 
. Vantol Ltd. , : "43 
AIR 1955 Madh B 111 ” f 8 
‘(1946) 2 All ‘ER 622 : 176 LT 49, House- 
hold Machines v, Cosmos- “Exporters 
Ltd, 1B 
(1877-78) 5-Ind App 87 (PC), . 10 
Y. 5S, Dharmadhikari, for Appellants; 
A. B. Choubey, for Respondents, = 


‘honoured by plaintiff No, 4. 


ALR, 


B. C. VERMA, J.:— The lower Court 
has accepted the preliminary objection 
raised ‘by the defendants-respondents to 
the maintainability of the suit for the 
relief of bare declaration without claim- 
ing any further relief. The suit has ac- 
cordingly been dismissed. The plaintiffs 
challenge this’ dismissal of their. suit by 
this appeal. 


2, The case of the plaintiffs is that 
plaintiff No. 4 is a partnership firm. It 
had entered into’ certain commercial 
transactions with defendant No. 1 which 


_is a partnership firm trading at Hardoi 


in U. P, Defendant No. 2 is one of the 
partners of the said firm. “According to 
the plaintiffs appellants, defendant No. 1 
was the commission agent and used to 
supply Singdana to plaintiff No. 4 on 
approval,’ The tramsactions ranged be- 
tween Feb, 1975: to April 1975. Thereafter 
some dispute appears to have arisen be- 
tween the parties. There was exchange of 
letters, telegrams and notices between 


. the parties. 


3. On 16-4-1975, plaintiff No. 4 re- 
quired 5 wagons of Singdana to be sent 
to it, However, on 17-4-1975, defendant 
No. 1 was asked not to make purchases 
at higher rate. Defendant No. 1 never- 
theless purchased two trucks of Singdana 
at Rs, 350/- per- quintal for plaintiff 
No, 4. It appears that defendant. No. 1 
purchased Singdana at Rs, 360/- per 
quintal and also at Rs, 362.50 per quintal. 
It appears that ` defendant No, 1 wanted 
to sell certain quantity of Singdana to 
plaintiff No. 4, , Sometime im. May 1975, 
some quantity of Singdana was sent to 
plaintiff No. 4 at Itarsi and the railway 
receipt and demand draft were sent 
through ‘the Bank, They were not 
The plain- 
tiffs alleged that on 26-6- 1975 accounts 
between the parties of all their dealings 
were settled at Itarsi and a.sum of 
Rs, 1,02,521/- was found due to defen- 
dant No. 1 ‘from. plaintiff No, 4. Accord- 
ing to the plaintiffs, this was in final 
settlement of all the dues. However, 
defendant No. 1 alleged that it had cer- 


‘tain more dues outstanding against the 


plaintiffs and made a demand for the 
same alleging. that plaintiff No. 4 had 
committed breach of contract to purchase 
5 wagon-load of Singdana and was liable. 
for damages. The total amount then 
claimed by defendant No, 1 was Rupees 
41,509.60, It is the plaintiffs’ allegation 
that no ‘such amount was due to defen- 
dant ‘No. 1 from either of them and the 
claim was- false. According to them, aca 
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counts’ were settled finally on 26-5-1375 
at Itarsi and nothing was due ‘from them. 
to defendant No. 1. The precise - allega- 
tion in this behalf is- contained in 
para 11 of the plaint which is.as follows: 

“11, That'the plaintiffs are, therefcre; 
entitled to a declaration that they have 
to pay nothing’ to defendants on account 
of any transaction, They are, therefcre, 
filing this suit for declaration that no 
amount or Rs. 41,509.60 N.P, Claimed in 
the notice, dated 22/24- 7-715'is due by any 
of the plaintiffs to defendants” 

With these. allegations, the. plaintiffs 
claimed the following relief: 

“That it be declared that the plain-, 
tiffs 1 to 3 had no dealing with -he 
defendants and they have to pay noth-ng 
to the defendants in respect of any deal- 
ings or breach of contract and so also 
accounts of defendants with plaintiff. 
No. 4 have been settled and have ` been’ 
fully cleared and nothing is due by plain- 
tiff Nọ. 4 to the defendants.” .- 


å. The defendants-respondents while 
challenging the suit on’ merits also con- 
tended that the suit for mere declara- 
tion without claiming further relief of 
injunction preventing them from recover- 
ing the amount due under the contract 
was not maintainable. Í 

5. The lower Court on the plead-ng | 
of the parties, among others, framed 
issue No. 5 as under: 


“Whether the suit for bare PPA EEE 

without claiming the relief of injunction 
is not maintainable?” 
This preliminary ‘objection as to the 
maintainatility of the suit has fornd 
favour with the lower Court which cis- 
missed the suit as not maintainable ‘in 
view of Sec. 34 of me Specific Reief 
Act, 1963, 5 


6. Shri Y. S. Dharmadhikari, TR 
ed counsel for the plaintiffs-appellamis, 
contends that S. 34-of the Specific. Reef 
Act is not exhaustive of the declaratory 
reliefs. Such reliefs, according .to  <he 
learned counsel, can also be granzed: 
under the general law. The present re- 
lef claimed by the plaintiffs, according 
to the learned counsel;. may not fall 
strictly within the ambit of S. 34 of <he 
Act and yet such a suit and particularly 
one’ arising out of commercial transac- 
tions is maintainable, Shri A. R..Choubey, 
learned counsel for the ‘defendants-res- 
pondents, on the other hand, contends 
that even if.q declaratory: relief could be 
granted apart ‘from ‘8S, 34 of the Act; she 
scope is -very limited, >` 
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7. Having heard the learned counsel, 
we are of opinion that. the appellants’ 
contention cannot be accepted and the 
appeal “must fail, Decrees merely decla- 
ratory ‘are. an innovation and ‘they first 
obtained an authoritative sanction in 
England by S, 50 of the Chancery Proce- 
dure Act, 1852. In India, this type of 
relief got a statutory recognition with 
the enactment of S. 15 of the. Code of 
Civil Procedure, 1859, and was practical- 
ly in the same terms as S. 50 of the 
Chancery Procedure: Act. This Code of 
1859 was repealed by.the Code of 1877. 
In the same year was ‘enacted the Speci- 
fic Relief Act, The provision as to decla- 
ratory decrees was omitted from the 
Civil P. C. and incorporated in the Speci- 
fic Relief Act as S. 42,. This section of 
the Specific Relief Act, 1877 (old Act), 
has been replaced by S, 34 of the Speci- 


fic Relief Act, 1963. (present fet}, and is 


in the. following terms: 


“34. Any person entitled to any legal 
character, or to any right as to any pro- 
perty, may institute a suit against any 
person denying or interested to deny his 
title to such character or right, and the 
Court may in its discretion make therein 
a declaration that he is so entitled, and 
the ‘plaintiff need not in such suit ask 
for any further relief: - 


Provided that no Court shall make any 
such declaration where the plaintiff, 
being able to seek further relief than a 
mere déclaration of title, omits to do so. 


Explanation, — A trustee of property 
is a ‘person interested to deny’ a title, 
adverse to the title of someone who is 
not in existence, and for whom, if in 
existence, he would be a trustee.” 


8. It will thus be seen that S. 34 of 
the Specific Relief Act, 1963 (old S. 42) 
merely gives a statutory recognition to 
certain well-recognised. types of decla- 
ratory reliefs and further enacts a limi- 
tation on the grant of such relief in the 
shape of the proviso, ; Analysing the scope 
of this section, Dixit, J. (as he then was). 
in Madanlal v. State of Madhya - Bharat, 
AIR 1955 Madh B 111 pointed out that 
in order to be able to seek a relief of 
declaration in terms of S. 42 {of old Act), 
the plaintiff must show that he has some 
legal character or some - right to pro- 
perty and that his opponént is denying. 
or‘ interested to deny such legal charac- 
ter -or right; Legal character is the same 
thing as Legal status, ` i, e, a position 
recognised by-law. Liké view has been 


expressed’ by ‘the’ Allahabad High Court 
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in- Mahabir Jute Mills v, Firm Rote 
Nath, AIR 1960 All 254. . 


- 9. The aforesaid two decisions, how- 
ever, do not say that grant of declaratory 
decree independent of S, 42 (old Act) or 
S. 34 (present Act) is prohibited, Al 
that these decisions. say is that the sec- 
tion permits grant of declaration as to 
legal character or right to property only. 
when the same is being denied by the 
opponent or when the opponent is inte- 
rested to deny it. In Vemareddi Rama- 
raghava v, Konduru Seshu, AIR .1967 SC 
436, their Lordships of the Supreme 
Court in para 11 at page 440 of their’ 
judgment have laid down the law as 
under : 
“In our opinion, S. 42 of the Specific 
Relief Act is not exhaustive of the cases 
in which a declaratory decree‘ may be 
made and the Courts have power to grant 
such a decree 
requirements of the section. It follows, 
therefore, in the present case that the 
suit of the plaintiff for a declaration that 
the compromise decree is not binding on 
the deity is maintainable as falling out- 
side the purview of S. 42 of the aperui 
Relief Act.” 
Similar view has again been riras 
by the Supreme Court in Supreme Gene- 
ral Films Exchange Ltd. v. Brijnath 
Singhji, ATR 1975 SC 1810. It has been 
observed in that case that S. 42 cannot 
be deemed to be exhaustive of every kind 
of declaratory relief or to circumscribe 
the jurisdiction of Courts to give dedla- 
rations of right in appropriate cases 
falling outside S, 42. These authorities 
now well settle the law that S. 34 does 
not exhaust the field of declaratory 
decrees and the Courts do have jurisdic- 
tion: to grant declarations apart from 
the terms of that section. f 


` 10. Question then is -whether the 
Court’s jurisdiction to grant declaratory 
decrees is unfettered. The law has been 
stated succinctly in para 511, pp. 212-215 
of Halsbury’s Laws of England (Hail- 
sham Edition), Vol. 19, in these terms: 


“Judgments and orders are usually 
determinations of rights in the actual 
circumstances of which the Court | has 
cognisance, and give some particular 
relief capable of being enforced,- It is, 
however, sometimes convenient to obtain 
a judicial decision upon a state of facts- 
which has not yet arisen, or a declara- 
tion, of the rights of a party without. any 
reference. to : their; enforcement... Such. 


independently of the 


ALR. 


merely declaratory judgments may now 

be. given,. and the Court is authorised to 

make binding declarations of right whe- 

ther any consequential. relief. is or- could 
be claimed or not. There is a general 
power to make a declaration whether 

there be a cause of action or not, and at 

the instance of any party who is inte- 

rested in the subject-matter of the 

declaration, and although a claim to con- 

sequential relief has not been made, or. 
has been abandoned or refused, but it is 

essential. that some relief should be 

sought or that a right to some substan- 

tive relief should be established”. (The 

underlined is ours). 

It can at once be seen that a declaratioù 

falling outside S., 34 of the Specific Rėliet 

Act will be governed by the general 

provisions of the Civil P. C. like S, 9 or 

O. 7, R. 7, in the decision in Supreme 

General Film Exchange Ltd, v. Brijnath 

Singhji, AIR 1975 SC 1810, it is ruled 

that the circumstances in which a decla- 

ratory decree under S. 42 should be 

awarded is a matter of discretion depend- 

ing upon the facts of each case, Thus 

where the act complained of deprives the 

plaintiff of certain present rights to pro- 

perty and the declaratary decree has the 

effect of giving present relief as well, 

the Courts: shall have power to make 

such a declaration, In Sheo Singh Rai v. 

Mst. Dakho, (1877-78) 5 Ind App 87 (PC), 

the law is very precisely stated in the 

following terms: f 
aedeeesis a declaratory decree ought not 
to be made unless there is a right to some 
consequential relief which, if asked for, 
might have been given by the Court or 
unless in certain cases a declaration of 
right is ‘required as a step to relief in 
some other Court.” 











11. The conclusion we have thus rea-| 
ched may be summarised thus: Thus 
Court’s.. power to grant declaratory 
decrees is not limited to the terms of 


.S. 34 (present) or- S. 42 (old) of the Spe- 


cific Relief Act, Declaratory decrees can 
well be made by ‘the Courts under the 
general. provisions of the Civil P. C, as 
S. 9 or O. 7 R. 7, of the Code. The exer- 
cise of jurisdiction to grant such decla- 
ratory reliefs beyond the terms of that 
section shall depend upon the facts of 
each case. Such a declaration may be 
granted when it is essential as a step to 
a relief in some other case or when a 
declaration in itself is a-substantiel relief 


` and -has immediate coercive effect.. 


__ thüs gitide the parties in 
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12. Itis well-settled that it is mot an 
absolute right to . obtain a . declaratory 
decree. The Courts have a discretion in 
the matter of grant of.such declaratory 
reliefs, The Courts must exercise sound 
judgment while granting or refusing 
such reliefs, Danger to involve the op- 
ponent in vexatious litigation should be 
carefully avoided. The instant case. pre- 
sents a glaring instance of a vexatious 
litigation ingeniously designed to coerce 
a merchant at Mardoi in U. P, to zun 
down to Hoshangabad in M. P., to defend 
an action, Obviously the declarafon 
sought for does not fall within the par- 
view of S. 34 of the Act, It is also not 
one to enable the appellants to szek 
further relief in some other forum, It 
cannot as well be termed to be a substan- 
tial relief in itself and does not have any 
immediate coercive effect. 
ment of legal right is demonstrated or 
the vindication of which the declaration 
sought for can be said to be necessery, 
All that is alleged is that the defendarts- 
respondents have made a demand on the 
plaintiffs-appellants for a sum of Rupees 
41,509.60 vide notice, dated 22/24-7-1£75. 
The issuance of such a notice can by mo 
stretch be said to be infringing any. legal 
right or character which the appellants 
may have. The appellants are thus zot 
entitled to the declaration sought for >i- 


ther under S. 9 or O. 7, R. 7, of che 
Civil P, C, It appears that the appel- 
lants have forestalled this action on 


receipt of a notice of demand from -h8 
defendants-respondents. Such devices by 
litigants are not unknown. The conduct 
of the appellants in rushing to Court, 
disguising the suit as one for declarat-on 
on payment of Rs, 30/- as Court-ijee 
completely disentitles them to grant of 
any declaratory decree even if they were 
otherwisé held entitled to it, 


13. Learned counsel for the appellants 
Strongly relied upon a passage. from 
Benjamin’s Sale of Goods, 1st Edition, 
para 1352 at p. 680 and decisions report- 
ed in Fairclough Dodd and Jones Ltd, v. 
Vantol, Ltd., (1956) 3 All ER 921 and 
Household Machines Ltd. v. Cosmos Ex- 
Porters Ltd., (1946) 2 All ER 622, 
passage, which is based on these two 
English decisions, runs thuss l 


“In ` appropriate circumstances, -the 
buyer may obtain .a declaration setting 
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No infrinze-" 


The © 
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tation of a contract whose performance 
is spread over a-long period. For inst- 
ance, the buyer may ask the Court to 
determine whether he is still bound by 
the contract, or whether he is entitled 
to repudiate his remaining obligations. 
Even where the defendant is liable to 
pay damages, the plaintiff may claim 
only a declaration that the defendant 
was in breach of contract and that the 
damages for the loss caused by the breach 
amounted to a stated sum.” 


The passage cited really does not render 
any help to the appellants, True it is 
that it permits a purchaser to obtain 
declaration of ‘legal rights’ against a 
seller even before a breach has occurred, 
Even such a relief is permissible only in 
‘appropriate case’ and not as a general 
rule or as a matter of course. The pas- 
sage itself says that the declaration may 
be made only to guide the parties in the 
implementation of a contract whose’ per- 
formance may be spread over a long 
period. This passage, therefore, does not 
serve as an authority to say that it is 
permissible to grant a declaratory decree 
that no pecuniary liability arising out of 
a commercial transaction attaches to a 
plaintiff, The decision in Fairclough Dodd 
& Jones Ltd. v, Vantol Ltd. (supra), only 
indicates that a declaratory judgment 
may be obtained as to the effect of a 
contract, In Household Machines Ltd, v. 
Cosmos’ Exporters Ltd, (supra), the 
declaration sought was of substantial 
right, viz., that the seller was bound to 
indemnity the buyer for anything which 
can be adjudged by a Court of law to be 
due from him to a third party and can 
be handed on to the seller, This - relief 
was granted with a view to shorten liti- 
gation, These two cases are thus clearly 
distinguishable, ` 


14. The suit has thus been rightly 
held to be not maintainable,. The appeal 
is dismissed with costs, Counsel’s fee 
as per schedule, 


Appeal dismissed. 


out his legal rights against the seller, A. . 


‘declaration may. bë made before . any 
breach of contract has occurred, and may. 
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C. P. SEN AND B, C. VERMA, JJ. ` 

Gurubax Singh Gorowara, Appellant 
v. Smt. Begum Rafiya Khurshid and 
others, Respondents, 

First Appeal No, 107 of 1973, D/- 22- 
9-1978*, : 

(A) M. P. Land Revenue Code (20 of 
1959), Ss. 180 and 240 — Agreement ` by 
Bhuswami B to sell to A all jungle standing 
on land comprised in his holding — 


Agreement being in violation of Ss, 180 . 


and 240 is void. 


The Bhuswami B agreed to sell to A 
all jungle standing on the land compris- 
ed in’ his holding including timber and 
firewood etc. B was to deliver possession 
of the land to A for the purpose of clear- 
ing the jungle and removing the trees 
within two years of such delivery. In 
such agreement since all the trees stand- 
ing in the jungle were to be sold with- 
out sale of the land on which they stood, 
the agreement being in violation of Sec- 
tion 180 would be void and cannot be 
enforced. Apart from’ that the agree- 
ment would also be hit by Section 240 
insofar as it stipulated removal of trees 
the cutting of which was prohibited 
under the rules framed under Sec- 
tion 240 without prior permission of the 
Collector, (Para &) 


(B) Contract Act (9 of 1872), Sec- 
tion 74 — Agreement by Bhuswami B to 
seli jungle standing on his holding to A 
for Rs, 60,000/- — B failing to deliver 
` possession of land to A for clearing 
jungle and removing trees as per agree- 
ment — Stipulation that on default by 
one party other party would be entitled 
to claim Rs. 50,000/- held was by way 
of penalty and not liquidated damages — 
A if entitled to any damages for breach 
by B. T 


The Bhuswami B agreed to sell to A 
all the jungle standing on his agricul- 
tural holding for Rs, 60,000/- on obtain- 
ing possession of the land from Govt. B 
was to deliver possession of the same to 
A for clearing the jungle and removing 
the trees within two years of such deli- 
very. It was also stipulated that on de- 
fault by one party to 'perform his part 
of the agreement the other party would 
be entitled to claim Rs, 50,000/- from the 
defaulter. Since after obtaining pos- 


*(From decree of C. K. Tandon, 2nd. 


Addl, Dist, J, Bhopal, D/- 4-5-1973). 
KV/LV/F41/78/GNB/SNV 
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session of the land from Govt, in 1969 B 
failed to deliver possession df the same 
to A, A filed a suit against B in 1970 
claiming Rs. 50,000/- as damages for 
breach of the agreement. 

It was held that if the sum of Rupees 
50,000/- stipulated in the agreement was 
a penalty A would have to prove actual 
damages suffered by him and if the sum 
was liquidated damages then A might 
get it if legal injury was caused. Since 
the consideration for the agreement was 
only Rs, 60,000/- it could not be held 
that for breach of such agreement dama- 
ges of Rs. 50,000/- would be suffered. 
Therefore the stipulation was by way of 
penalty. Since A had not invested any- 
thing in pursuance of the agreement and 
had not incurred any loss he was mot 
entitled to any damages for breach of 
the agreement even if the agreement 
was assumed to be enforceable and not 
void as being in violation of Section 180. 
AIR 1963 SC 1405 Rel, on, (Para 8) 


Anno: AIR Manual (3rd Edn.) 
tract Act, Section 74 N, 1, 1-A; 19. 
(C) Mahomedan Law — Minor — 
Guardian — Mother cannot be legal 
guardian of minor’s property and can- 
not enter into agreement to alienate it. 


Con-~ 


zs (Para 6) 
Cases Referred: Chronological Paras 
ATR 1963 SC 1405 7A 


K. L. Issrani, for Appellant; Fakhrud- 
din, for Respondents. 


SEN J:— The plaintiff has filed this 
appeal against the dismissal of his claim 
by the trial Court for damages on ac- 
count of breach of agreement by the de- 
fendants, 


2 The facts mot in dispute are that 
the defendants along with 3 others are 
the joint owners of agricultural lands 
measuring 587.01 acres situated in vil- 
lage Khamdabarh Tahsil, Budni, District 
Sehore. They had inherited these lands 
from their predecessor-in-interest Khur- 
sheed Ahmad. After his death, the 
Government of Madhya Pradesh disput- 
ed their title resulting in litigation 
which ultimately ended in their favour. 
During pendency of the dispute, the de- 
fendanis executed an agreement Ex. P, 1 
on 5-8-1964. It was agreed that the de- 
fendants would sell all the standing jun- 
gle including all the timber and fire- 
wood etc, to the plaintiff for a sum of 
Rs. 60,000/- and the defendants would , 
deliver possession of the aforesaid lands 
for the purpose of clearing and remov- 
ing all timber, firewood and other pro- 
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duce after the dispute with the Goverm- 
ment of M.P. was’‘settled and the ce- 
fendants obtained possession; . The plain- 
tiff was entitled under 
to cut, clear and remove all the tima2r,; 
fire-wood ete, and prepare charcoal from 
the jungle within 2 years from the date 


of delivery of possession by the defen-' 


dants. It was also stipulated in the 
agreement that if any party failed to 
perform his part of the agreement, the 
other party would be entitled to claim 
Rs, 50,000/- from the defaulter, On the 
same day, the plaintiff paid Rs, 3500/- 
to the defendants as advance paymeat. 
It was further stipulated that if the dis- 
pute of the defendants’ with the Govern- 
ment was not settled by the end of 
Jan. 1965 the advance amount of 
Rs, 3500/- would be refunded to the 
plaintiff, As the defendants did not če- 
liver possession of the lands. by 31-1- 


1965 the amount of Rs, 3500/- was re-. 


turned to the plaintiff on 29-10-1965. 
Subsequently, -the defendants received 
possession of the lands on 20-12-1969 


from the Statė of, M.P, but. did not đe- 


liver possession to the plaintiff. There- 
fore, the present suit was filed by t1e 
plaintiff claiming. damage of Rs. 50,000/- 
as stipulated im the agreement, During 
pendency of the suit, the defendants en- 
-tered into. similar agreement. with oze 
Jagdish Chandra on. 1-7-1970 ‘for the 
sale- of. standing jungle, ‘timber and fire- 
wood in . consideration of a.sum, of 
Rs, 1,51 ,000/- and the said Jagdish Chandra 
in pursuance of that agreement had cut 
and removed the entire- timber, fire-wood 
and jungle produce, from. the jungle. 


3. The plaintiff's - case is that on, set- 
tlement of dispute and - -getting delive-y 
of possession of. their lands, the defen- 
dants were bound to put . the plaintiff in 
possession of all jungles including 11 
timber, fire-wood. etc. after 20-12-19¢9. 
Though . the plaintiff took back advance 
payment of Rs,’ 


agreement stipulated that in. spite of: the 
refund, the agreement would subsist and, 
_ the refund would be without prejudice 
to the plaintifi’s. right under’ the agre2- 
ment, This was: also. the.. 
made by the defendant Salim Ahmad 
‘Khan on the ‘receipt passed by him. | in 
spite. of this subsisting agreement, the 
defendants entered into -another agres- 
. ment on 31-7-1970- with one Jagdish 


Chandra for Rs. 1;51,000/- and thereby - 


they committed breach ‘of the agreemert. 
Though the defendants are profited- by..a 
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the agreement . 


3500/- on 29-10-1966., as ` 
per the terms `of. the. agreement, the’ 


endorsement 
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sum of Rs, .91,000/- the plaintiff claims 
only Rs.- 50, 000/- as damages which have 


‘been stipulated in the agreement, 


a. The deter denis resisted the suit 
and denied all -the allegations. According 
to them the suit agreement was in con- 
travention. of S, 180 of the-M. P. Land 
Revenue Code;-; 1959, and. therefore,- 
illegal and void. The defendant Firoz 
Ahmad Khan was a minor at the time of 
the agreement and his. mother defen- 
dant Begum Rafiya Khursheed could 
not act as the guardian of the minors 
property and, therefore, so far as Firoz 
Ahmad Khan was concerned the agree- 
ment was inoperative. As the plaintiff had 
taken back the advance payment of 
Rs. 3500/-, the suit agreement came to 
an end and even if there was a stipula- 
tion to ‘the contrary in the agreement, 
the same is bad in law, Besides the de- 
fendants,: the 3 daughters of Khursheed ` 
Ahmed Khan are also owners of the 
suit lands and no such ‘agreement could 
have been entered into without their 
consent, 


5. The ee trial Judge found that 


the suit agreement between the parties 


was hit. by Section 180 of the M. P, Land 
Revenue Code, 1959, and -could ' not be 
enforced. He further held that the suit 
agreement was not binding on the de- 
fendant Firoz Ahmed.Khan, who was a 
minor, and his mother. defendant Begum 
Rafiya Khursheed ‘could not have acted 
as guardian of the minor’s property. 
However. he found that the agreement 
was, not bad for uncertainty of perfor- 
mance nor the 3 daughters of Khursheed 
Ahmed Khan. were necessary parties to 
the: suit. . Although , the plaintiff took 
back advance ,, „payment of Rs, 3500/-,. 
still as | per terms the agreement sub- 
sisted., ` It has ‘also. been found that the 
defendants, -subsequently - by another 
agreement ‘dated 31-7-70 sold all jungle, 
timber and -fire-wood etc, to one Jag- 
dish Chandra for Rs, 1,51,000/- who had 
cut and removed them. But it has been 


held. ‘that if the agreement was valid 


then the plaintiff would have been- en- 
titled to Rs. 50,000/-’as damages as stipu- 
lated, in. the agreement,. He,. therefore, 
dismissed the suit, | ty Os 


6. The only questions for considera- 
tion are 6) -whether the agreement. in 
question, is. void ab. initio being in con- 
travention- ‘of ‘Section .. 180.and other pro- 
visions of ‘the M..P. Land Revenue.Code, - 
1959,: a) whether the, pleintif is entitl- - 
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lated in the agreement. The finding of 
the trial Court that the agreement 
against Firoz Ahmed Khan is unenforce- 
able because he was a-minor and- his 


mother was not authorised to enter: into 


-transactions on his behalf as his guardian 

is unassailable, Under the Mahomedan 
Law, mother cannot be legal guardian of 
minor’s property: 

‘7. The defendants in their wiel 
statement submitted that the suit agree- 
ment is in contravention of Section 180 
of the M.P.L.R, Code andis forbidden 
by law. If the agreement is allowed to 
stand, it would defeat the provisions of 
the Code. The plaintiff by amendment 
in the plaint contended that the land in 
question was completely a jungle and 
the defendants desired to clear it off for 
purpose of cultivation. Since they had 
no source- to do so, they ‘entered into 
suit agreement with the plaintiff for that 
purpose, Therefore, the agreement is 
not hit by Section 180 of the Code, 
Under Section 179 all trees standing in 
a holding belong to -Bhumiswami, Sec- 
tion 180 (1) of the Code is as under :- 


“The transfer by a Bhumiswami of 
any trees standing in any land com- 
prised in his holding except the produce 
‘of such 
land itself is transferred”, 


- It is evident from these provisions 

that Bhumiswami is the owner of all 
trees ` standing - in his 
but he is forbidden’ from transferring 
any trees standing thereon except the 
produce of such trees. Such a transfer 
Shall be void unless the land itself is 
transferred. Now we have to see whe- 
ther the interest of the Bhumiswami in 
the standing trees’ has .been transferred 
or only the. produce of. such trees has 
been transferred. The ‘suit agreement: Ex. 
P. 1 recites that the defendants agreed 
to sell all the standing jungle jnclud- 
ing all the timber, firewood etc, to the 
plaintiff for a sum of Rs. 60,000/- for 
the purpose of clear felling and remov- 


ing all the timber, firewood and other - 


products,’ The defendants would deliver 
possession of the lands to the plaintiff Zor 
that purpose and within 2 years thereof 
the plaintiff was. to remove all the trees. 
In the plaint also it is pleaded that the 
defendant agreed to sell all the standing 
jungle including all the timber and fire- 
-wood ete. and that the possession of the 
Jungle would be, delivered” by the de- 
fendant: to ` -the plaintiff. -In his evi- 
-dence also | plaintiff Gurubux Singh 


Gurubax Singh -v. Begum Rafiya (Sen J.) 
ed to Rs. 50,000/- as damages as stipu-- 


trees shall be void unless the . 


. rules which 


holding 


A. I. R. 


(P. W. 1) has deposed that the entire jun- 
gle was sold. Therefore. there cannot 
be any manner of doubt that all: the 
interest of the defendants in all the 
standing trees on the suit’ lands was 
agreed to be sold abolutely to the plain- 
tiff and all their rights in the trees ceas~ 
ed, 


It is true that all the E trees 
were to be cut and removed within 
2 years of delivery of possession but 
there was no stipulation that after 2 years 
the rights of the defendants in the trees 
would be revived, At zhe most the plain~ 
tiff could not have cut and removed the 
trees after 2 years but ‘his right to enjoy 
the products of the trees would have 
continued thereafter also. It follows 
that all the trees standing in the jungle 
were sold by absolute sale but the land 
on which trees were standing was not 
sold, As such, the agreement was in vio- 
lation of Section’ 180 (1) of the Code, 
This being the positicn, the suit agree- 
ment cannot be enforced and is void. 
This apart, under Saction 240 ‘of. the 
Code there is prohibition against cutting 
of certain trees. As per the rules fram- 
ed under this section, certain species of 
trees have been mentioned which: shall 
not be cut without the permission in 
writing of the Collector. It can be as-. 
sumed that there were also trees in the 
jungle of the species mentioned in the 
could not be cut without 
prior permission of the Collector. Such 
trees are found in jungles. In the plaint | 
also it is mentioned that the defendants - 
had. agreed that they would obtain neces- 
sary permission for cutting the trees 
from the competent authority. Unless 
and until such permission was obtained, 
all the trees could not be cut and remov- 
ed. It is not known es to what was the 
extent of such trees in the Jungle, There- 
fore, under these rules the agreement 
would also be hit ‘so far they stipulate 
cutting of~the trees which is prohibited 


under the rules ‘without the prior per- 


mission of the Collector, The finding 
of the trial Judge is accordingly affirmed 
on this point, : 


1A. Now the. “question remains whe 


ther the plaintiff is entitled to damages 


of Rs. 50,000/- as stipulated in the agree- 


‘ment -and as has been held by the learn- 


ed trial Judge. We ére unable to agree 


with the finding of the trial Judge. Sec- . 


tion 74 of the Contract’ Act provides. . 
that “whenna contract has beer broken, 


` if a sum is named in the contract as the 
“amount to-be paid-in zase of such breach, 


r 
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or if the contract contains, any other sti- 
pulation by way of penalty, the party com- 
plaining of the breach is entitled, wnether 
or not actual damage or loss is -proved to 
have been -caused thereby, to receive 
from the party who has-broken the con- 
tract reasonable compensation not ex- 
ceeding the amount so named or, as the 
case may be, 
for’. The Supreme -Court in Feteh 
Chand v, Balkishan Dass, AIR 1963 SC 
1405 has held as under (at p, 1406) ;- 


“The measure of damages in the case. . 


of breach of a stipulation by way of 
penalty is by Section 74 reasonable com- 
pensation not exceeding the penalty 
stipulated for. In assessing damages the 


Court has subject to ‘the limit of 
the penalty stipulated, jurisdiction 
to award such compensation as it 


deems reasonable having regard to all 
the circumstances of the case. Jurisdic- 
tion of the Court to award compersa- 
tion in case of breach of contract is 1n- 
qualified except as to the maximum sti- 
pulated; but compensation ‘has to be 
reasonable, and that imposes upon the 
Court duty to award compensation ac- 
cording to settled principles. The sec- 
tion undoubtedly says that the aggriev- 
ed party is entitled to receive compen- 
sation from the party who has broken 
the contract, whether or not actual 
damage or loss is proved to have b2en 


caused by the. breach. Thereby. it mere- . 


ly dispenses with, proof of ‘actual loss 
or damage’, it does not justify the award 
of compensation. when in consequence of 
the breach no legal injury at all has 
resulted, because compensation for 
breach of contract can be awarded to 


make good loss or damage which netu-. 
rally arose in the usual course of things. 


or which the. parties knew when they 
made the contract, to be likely to result 
from the breach”, ` i 


8. Now it remains to be seen whether 


the sum of Rs. 50,000/- as stipulated in- 


.the agreement is by way of penalty or 
liquidated damages.. If it is penalty then 
the plaintiff will have to prove actual 
damages suffered by him and in-case it 
is liquidated damages then the . plairtiff 
may get the sum named in the agree- 
ment, if legal injury = is caused, The 


suit agreement is- only for the cotiside- 
ration of Rs. 60;000/- and ‘it’ is not possi- 


ble to- accept that for prea of such ` 
“Rs. 50,0C0/- - 


- Jagreement, . "damages 
would .be Suiteres: a siipela- 
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tion was by way of penalty.. Defendánt 
Saleem Ahmad Khan (DW, 1) has stated 


-that this-sum of Rs. 50,000/- was men- 


tioned as damages for. breach of agree- 
ment -at the instance of the plaintiff. 


As against this, plaintiff Gurubux Singh .. 
. (P. W. 1) has stated. that because he 


would have earned profit of Rs, 40,000/- 
to Rs. 50,000/- out of the suit agreement 
and therefore Rs, 50,000/-. was stipulat- 
ed as damages but he admitted that in 
forest contracts at times losses are in- 
curred but he was definite that he would 


have earned profit of Rs, 50,000/-, This 
he could have earned after in- 
vesting a sum of Rupees 1,50,000/-. The 


amount would have been required for 
preparing coal, cutting timber and for 
transport charges, Obviously he has not 
taken into consideration the value of the 
species of the trees which could not be 
cut if the permission was refused by the 
Collector. He further admitted that in 
1964 when the suit agreement was enter- 
ed into the price of timber was quite 
low and that is why he agreed to pur- 
chase: the jungle for Rs. 60,000/- only. 
He asserted that the consideration was 
the proper price of the jungle sold, 
which means that he would not have 
earned any substantial profit even in 
that year. He states that in 1970 the 
prices have gone fourfold: The plaintiff 
has mot invested a single pai in pursu- 
ance to the agreement and on the other 
hand he has taken refund’ of advance 
payment. So without incurring any loss 
the plaintiff wants damages of Rupees 
50,000/-, which he cannot get as liquidat- 
ed damages also as no injury has been 


: caused to him, Therefore, we hold that 


the plaintiff is mot entitled to any dam- 

ages for breach of agreement even if it 

is assumed that the agreement is enforce- i 
able. 


"9. For the reasons ‘stated above, the ~ 
appeal'fails:and it is ‘dismissed with 
costs, Counsel’s fee as per Beedle if 
certified. : 


iaa dismissed, 
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C. P. SEN, C. P. SINGH AND 
. B.C. VERMA, JJ. 
Lalit Lazarus, Chhindwara, 
y. Smt, Lavina Lazarus, 
another, Opposite Party, ; 
Mise, Civil Case No. 201 of 1978, Rie 
24-11-1978%, `. 


Applicant 
Indore and 


(A) Divorce Act (4 of 1269), Ss. 10 —— 


-Petition for dissolution of marriage by 
husband — Subsequent amendment of 
petition by incorporating ground of adul- 
tery — Decree on ground of adultery if 
tan be granted. (Civil P. C. (5 of 1908), 
0. 7, R. 7 and O. 6, R. 17). 


The ordinary rule is that the rights of 
the parties must be determined as at 
the date of the action and not on the 
basis of the rights which accrued to them 
after institution of the suit. Courts can, 
` however, take note of subsequent events 
and mould the relief accordingly, but 
this can be done only in exceptional cir- 
cumstances. Rights vested by siatuta 
cannot be divested by this equitable 
doctrine, AIR 1976 SC “19; AIR 1975 SC 


1409; AIR 1966 Punj 374 (FB) and (1934) ` 


294 US 600, Rel on, (Para 4) 

Therefore divorce on. the ground of 
adultery could be allowed to be incor- 
ported in the petition ‘subsequently by 
amendment provided the ground existed 
at the time of filing | of the petition, In 
the instant case, it is clear from the evi~ 
dence on record that the.wife had deye- 
loped - illicit relationship with the res- 
pondent No. 2, at least by middle ofthe 
year 1973. The petition for divorce by 
the husband has been filed on 21-12-1973 
and .therefore,. the ground .of adultery 
was available when the petition was fil- 


ed, (Para 5)` 


Anno: (1) AIR Manual (3rd Edn.). Div. 
Act, S. 10, N..11; (2) AIR Comm. Civil 
P. C. (9th.Edn), O., 7, R. 7, N. 4, O. 5, 
R. 17, N, 12A. 


(B) Divorce Act (4 of 1869), Ss. 10 and 


17 — Petition for dissolution of marriage 
by husband — Adultery — Standard of 
proof — Decree for dissolution of-mar- 
riage — Confirmation of. 

. Previously, the view was that the 
-matrimonial offences have to. be proved 
by petitioner beyond reasonable doubt 
but recently the view has been modified 


*(Reference made by M. K. Singh, -Dist. 
J., Jabalpur, D/- 11-5-1978). 


AW/AWIA. 357/19/LGC 


Lalit v, Lavina (FB) (Sen J.) | 


` AIR 1976 SC 49. à 


A. L R. 


and it has been held that petitioner is 
only required to prove his case by pre- 
ponderance of probabilities and the deg- 
ree of probability depends on the. gravity 
of the offence, (Para 6) 
Divorce is a civil proceeding and the 
analogies. of criminal law are not apt, 
Direct proof of adultery can rarely be 
given, Even if given, it is suspect and is 
apt.to be disbelieved. The accepted rule, 
therefore, is that circumstantial evidence 
is all that can normally be expected in 
proof of the charge. The circumstances 
must be such as lead to it by fair in- 
ference, as a necessary conclusion; and 
unless this were so, no protection what- 
ever could be given to marital rights. 
: (Paras 6, 7) 
Giving birth to a child on 25-11-1976 
when the petitioner had no access to the 
respondent wife, since Oct. 1972 itself is 
a strong circumstantial evidence to prove 
that she is guilty of adultery, 
; (Para 7) 
In the instant case, the evidence led 
by the petitioner has been accepted by 
the District Judge to be sufficient to prove 
that the wife is guilty of adultery. There 
is nothing on record which will make the 
High Court to differ with the view taken 
by the District Judge, There is no rea- 
son why the statement of the doctor, 
that the respondent wife gave birth to a 
child ‘on 25-11-1976 in her maternity 
home and she has disclosed the name of 
the respondent No, 2 as her husband 
coupled with the certificate filed by her 
should not be believed. The respondents 
in spite of the notice have not appeared 
and shown cause as to why the decree 
should, not be affirmed. There is also 
no impediment in affirming the decree. 
There is mo collusion between the par- 
ties, there is no unreasonable delay. in 
presenting the petition and the petitioner 
has not, condoned the guilt of the wife. 
Therefore, the decree for dissolution of 
marriage has to be affirmed. (Paras 7, 8) 


Anno.: AIR Manual (3rd Edn), Div. 

Act, S. 10, N. 2; S: 17, N. 1. 
Cases Referred: Chronological Paras 
4 


AIR 1975 SC 1409 5 =~. ; -4 

AIR 1975 SC 1534 > A 6 

AIR 1966- Punj 374 (FB) : 4 

(1934) ‘294 US 600: 79 L Ed 1082, Patter- 
son..v. State of Alabama 4 
K.P. Varma, for Applicant. 


_ C. P. SEN J.:— The case has come 
up before. the Full Bench for con- 


‘firmation óf the decree nisi for dissolu- 


tion of marriage granted by the District 


1979 ° 


Judge under S. 10 of the Indian. Piverce 
Act, 1869, 3 


. 2. The parties in this proceeding are 
Christians, The petitioner’s case is chaf 
he is employed as Director-cum-Psy~ 
chologist in the Educational and Veca- 
tional Guidance Centre run- by E. L. 
Church at Chhindwara.. Thé respondent 
No. 1 Lavina Lazarus was married to 
the petitioner according to the Chriszian 
rites at Indore in Dec. 1971. After the 
marriage the respondent No. 1 lived with 
the petitioner and his family members 
at. Chhindwara for a few days.. There- 
after at the instigation of the parents of 
the respondent No, 1 she started demand~ 
ing that the petitioner should break re- 
lations with his: family members and re~ 
Side separately with her, When the 
petitioner did not agree with this, she 
reacted violently and held out the threat 
that either she would commit suicide or 
poison the petitioner and his family 
members. In a meeting of the Church 
Council, Chhindwara, convened on 2-9« 
1972 Lavina Lazarus was asked to im- 
prove her behaviour. She; however, left 
for Indore, She again visited. Chhind- 
wara from time to time on 13-10-1972, 
23-10-1972 and 31-10-1972, On the first 
occasion she was accompanied by her 
parents and on the subsequent occasions 
accompanied by certain rowdy elements 
of Indore who indulged in acts of viol- 
ence at Chhindwara. On 17-3-1973 at 
about 3 a, m. the respondent No, 1 along 
with some other persons: from Indore 
came to Chhindwara and entered the 
house of the petitioner, The petitioaer 
and his family members were abused 
and threatened. The neighbours ceme 
and intervened, ‘The petitioner and his 
brother lodged criminal complaints in 
respect of these incidents. Under the 
circumstances, it has become humanly 
impossible -and unsafe for the petitioner 
to resume’ cohabitation with the respon- 
dent No, 1 whose conduct has became 
intolerable and because of her behevi- 
our the petitioner has been injured in 
his social and: moral standings, He, 
therefore, prayed for a decree of divorce 


by filing a petition on 21~12-1973 in ihe 


Court of District Judge, Chhindwera, 
Since the notice of. the petition could 
not be served under ordinary process, the 
notice was published in newspaper Nai 
Duniya of Indore.. The respondent Ne. 1 
then moved this.Court for transfer of 
the petition from.. Chhindwara to some 
other Court as: it was not safe for her to 
visit that place, By order dated 15-7~ 
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1974 this Court in MCC No, 107/74 trans- 
ferred. the case to the Court of District 
Judge, Jabalpur, but the respondent No. 
L did not appear and she was proceeded 
ex parte, The petitioner moved an ap- 
plication for leave to amend the petition 
and the amendment ‚was allowed and the 
respondent No, 2 Kamal Samuel was 
permitted to be joined as à co-respon- 
dent, As per the amendment the peti- 
tioner has further alleged that the re- 
spondent No, 1 is leading an adulterous 
life with the respondent No. 2, She is 
living with him for the last near about 
2%. years with result that she has given 
birth to` a female child also. A fresh 
notice was also issued to the respon~ 
dent. No, X and that too by publication in‘ 
Nai Duniya daily of Indore, Even then 
the respondents remained absent. and 
respondent No. 2 was also proceeded 
ex parte, The petitioner examined him- 
self and 2 other witnesses in support of 
his petition, 


3. The learned District Judge observ- 
ed that the ground regarding adultery 
was brought in by amendment during 
pendency of the petition on 30-7-1976. 
According to him, there is no bar to such 
pleadings being incorporated subsequent 
to the presentation of the petition in 
case such developments take place or 
come to the notice of the petitioner at 
a later stage. The petitioner has proved 
that the respondent No, 1 is guilty of 
adultery. -He relied on the statements 
of the petitioner Lalit Lazarus. (AW. 1) 
and Richard Phillips Titus (AW. 2) duly 
corroborated by Dr. Shankuntalabai of 
Indore who was examined on commis- 
sion, He,- therefore, came to the 
conclusion that the respondent No. 
ii was living an adulterous life with 
the respondent No, 2 and she had 
begotten a child out, of their . illicit 
relationship, The only flaw in the. evi- 
dence is that in the pleadings it was 
alleged that a female child was born 
while the petitioner and his witness 
Titus claimed to have-seen male child, 
but this. discrepancy was of no con- 
sequence, He, therefore, passed a decree 
nisi and- arded the case to this Court 
for confirmation: of the decree. In spite 
of notice, the respondents have. : chosen 


to remain absent in this Court also, 


4. The first question to be considered 
is whether the decree on the ground of 
adultery could .be granted when this 
ground was incorporated subsequently 
by amendmnt of the petition, The or- 


12 M. P, -[Prs. 4-5] 


fdinary.rule is that the rights of the par- 
ties must be determined as at the date 
of the action and not on the basis of the 


rights which accrued to them after in= - 


stitution of . the suit. .The Supreme 
Court in Rameshwar v, Jot Ram (AIR 
1976 SC 49) has held as under (at p. 52)4 

“It is basic to our processual juris< 
prudence that the right to relief must be 
judged to exist as on the date a suitor 
institutes the legal proceedings, This is 
an emphatic statement that the right 
of a party is determined by the facts as 
they exist on the date the action is in- 
stituted, Granting the presence of such 
facts, then he is entitled to its enforce« 
ment, 


Courts can, however, take note of sub= 
sequent events and mould the relief ac- 
cordingly, but this can be done only in 
exceptional circumstances, Rights vested 
by statute cannot be divested by this 
equitable doctrine,” 


In P. Venkateswarlu v. Motor & General 
Traders, AIR 1975 SC 1409, it has fur- 
ther held as under (at p, 1410): 


“For making the right or remedy 
claimed by the party just and meaning- 
ful as also legally and factually in accord 
with the current realities, the court can, 
and in many cases must, take cautious 
cognisance of events and developments 
subsequent to the institution of the pro- 
ceeding provided the rules of feirness 
to both sides are scrupulously ob2yed”, 


In that case the plaintiffs suit for evic- 
tion on the ground that he required -the 
suit accommodation for starting business 
was negatived because of the subsequent 
event. However, he was permitted to 
amend his plaint to seek the relief of 
eviction on other grounds. The Sup- 
reme Court has approved the following 
2 decisions. The first is Patterson v, 
State of Alabama (1934) 294 US 600 that 


“where the mature of the relief, as ori- 


` ginally sought, has become obsolete or 
unserviceable or a new form of relief 
will be more efficacious on account of 
developments subsequent to the suit or 
even during the appellate stage, it is but 
fair that the relief is moulded, varied or 
reshaped in the light of updated facts.” 
The second case is Ramji Lal v, State of 
Punjab, AIR 1966 Punj 374° (FB), in 
which it was observed “Courts do very 
often take notice of events that happen 
. subsequent to the filing of suits. and at 


times’ even those that have sé¢curred. 
during the appellate: stage and :- permit. _ 
' pleadings to be amended: -for . including. 
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ʻa prayer for. relief on the basis of such — 


events but this is ordinarily done to 
avoid multiplicity of proceedings or 
when the original relief claimed has, by 
reason of change in the circumstances, 
become inappropriate and not when the 
plaintiff’s suit would be wholly displaced 
by the proposed amendment and a 
fresh suit by him would be so barred by 
limitation”, ' 


5. Rayden on Divorce, 12th Edition 
Volume I at page 192, has observed 
under heading ‘Adultery after petition’ 
as follows — “The petiiion must be based 
on adultery prior to its presentation, but 
evidence of acts of adultery or of 
other acts ‘tending to establish adultery 
subsequent to the date of the petition is 
admissible for the purpose of showing 
what inference the Court ought to draw 
from evidence of previous acts of fami- 
liarity.” In Halsbury’s Laws of England, 
4th Edition, Volume 13, at para 717 it 
has been further observed that generally 
amendments of charges should refer to 
acts, occurring before the petition is filed 
of which evidence has been obtained 
since that date, especially where the 
amendment raises a charge of behavi- 
our, but there is mo special practice of 
the Family Division prohibiting the ad- 
dition of an amendment containing an 
allegation that could have been made 


“when the petition was filed. The posi~ 


tion of law, therefore, seems to be that 
divorce on the ground of adultery could 
be allowed to be incorporated in the 
petition subsequently by amendmen 
provided the ground existed at the tim 
of filing of the petition, Here, in the 
present case Richard Phillips Titus 
(AW. 2), who is a resident of Indore, © 
knows the parents of the respondent 
No. 1, According to him, for the last 
2/3 years he has been seeing the respon- 


‘dents living together as husband and 


wife in Ushaganj locality of Indore and 
he is on visiting terms, Both are tea- 
chers in the convent school. Through 
their relationship, the respondent No. 1 
has got a son aged about 2'2 years and 
besides she was pregnant when his evi- 
dence was recorded om 3-12-1976, which 
means that the son was born sometime in 
the middle of 1974 which shows that 
they had developed illicit relationship at 
least about a year prior to the birth of’ 
the child, that is, by middle of the year - 
The present petition. has ain 
the 
ground of adultery was available when 
the petition was filed, 9°... . 


` 


<+ 
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6. The next: question to be consider- 
ed is whether the petitioner has proved 
that the respondent No, 1 is guilty of 
adultery.” Previously the view was that 
the matrimonial offences have to be 
proved by petitioner beyond reasonable 
doubt but recently the view has been 
modified and it has been held that peti- 
tioner is only required to prove his case 
by preponderance of probabilities ¿nd 
the degree of probability depends on zhe 
gravity of the offence, Rayden on Di- 
vorce in Vol. J at page 193 has observed 


"But a suit for divorce is a civil and aot - 


a criminal proceeding and the analogies 
and precedents of criminal law have no 
authority in the courts administering 
divorces; they are civil tribunals. It is 
wrong, therefore, to apply an analogy of 
criminal law and to say that adultary 
must be proved with the same strict- 
mess as is required in a‘ criminal cease. 
As far as the standard of proof is cm- 
eerned, adultery, like any other fact on 
which irretrievable breakdown of mar- 
triage is concerned, may be proved br a 
preponderance of probability, and al- 
though it has been said that in propor- 
tion as the offence is grave, so ought zhe 
proof to be clear, and that even in these 
days there is a stigma in adultery, never- 


theless views on adultery have changed 


and it no longer generally entails zhe 
serious social consequences that in same 
former times resulted from its discovery.” 
Halsbury in para 562 has further observ- 
ed that adultery must be proved to zhe 
éatisfaction of the court, that is on a 
preponderance of probability; but -he 
degree of -probability depends on -he 
subject matter, and, in proportion as zhe 
offence is grave, so ought the proof to be 
clear. Divorce is a civil proceeding and 
the analogies of criminal law are not ept, 
Ít seems that the Supreme Court has 
also veered round to. this view in he 
recent case of Dastame N., G. v. S, Dastene 
AIR 1975 SC 1534 and it has been held, 
while considering a case under Hirdu 
Marriage Act, that the proceeding under 
the Act being essentially of a civil nature, 
the word ‘satisfied’ means satisfied on 
preponderance of probability and not 
satisfied beyond -reasonable. doubt, 


7. Direct proof of adultery can rarely 
be given, Even if given, it is suspect and 
is apt to be disbelieved. The accepted rele, 
therefore, is that: circumstantial evidence 


is ‘all that can normally be expected in. 


proof of the charge.- The circumstanees 
must be such as.lead to. it- by fair. -n- 


ference, as -a mecessary conclusion; -arid' 
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unless this were so; no protection what- 
ever could be given. to marital rights. 
In the present case, the statement of 
the petitioner Lalit Lazarus (AW. 1) 
has been corroborated by - Richard 
Titus (A. W. 2). Titus is a resident 
of Indore, Both have stated that the re- 
spondent No..1 has begotten a male child 
out of her illicit relationship with re- 
spondent No, 2. Titus has further stated 
that she was pregnant. She is living 
apart from the petitioner since’ Oct, 1972 
and thereafter the petitioner had no ac- 
cess to her. Of course, such an oral evi- 
dence can always be given but the same 
is corroborated by the statement of Dr. 
Shakuntalabai, who was examined on 
commission, According to her, the re- 
spondent No, 1 gave birth to a female 
child on 25-11-1976 in her Maternity 
Home and she had disclosed the ~name 
of respondent No. 2 to be her husband. 
In support the Doctor has filed an entry 
from the birth register (Ex. C-1A) cor- 
roborating her statement. Under these 
eircumstances, giving birth to a child 
when the petitioner had no access to the 
respondent No, 1 since Oct. 1972 itself 
is a strong circumstantial evidence to 
prove that she is guilty of adultery. Ray- 
den at page 207 has observed that if the 
wife had given birth to a child, and it 
was proved to the satisfaction of the 
Court by admissible evidence that the 
husband could not possibly be the father, 
that was sufficient proof of the wife’s adul- 
tery. The evidence so led by the petitioner 
has been accepted by the learned Dis- 
trict Judge to be sufficient to prove that 
the respondent No. 1 is guilty of adul- 
tery. There is nothing on record which 
will make us to differ with the view 
taken by the District Judge. There is ne 
reason why the statement of Dr. Shakun- 
talabai coupled with the certificate filed 
by her should not be believed, The re- 
spondents in spite“of the notice have not 
appeared and shown cause as to why the 
decree ‘should not be affirmed. There is 


- also no impediment in. affirming the de- 


cree. We are satisfied that there is no 
collusion between the parties, there is no 
unreasonable delay in presenting the 
petition and the petitioner has not con- 
doned the guilt of the respondent No, 1. 
Therefore, the decree has to be affirmed. 


8. Accordingly, the decree nisi is 
made absolute. granting a. decree’ . fori. 
divorce.to the petitioner under. section. 10|: ` 
of the Act.:. In the circumstancés of the eh 
case, there shall be no order ‘as to costs. 
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However, the petitioner is directed to 
deposit the paper book cost of Rs. 18,20/-. 
Decree affirmed. 
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Narayanlal and ‘others, Appellants v. 
Rukhmanivai and others, Respondents, 

Misc. Appeal No, 18 of 1973 D/- 16-10- 
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Torts — Vicarious liability — Motor 
driver giving lift to a person in dis- 
regard of a statutory rule or prohibition 


— Owner of vehicle held liable. AIR 
1960 Madh Pra 147, Overruled. 
The only relevant considerations be- 


fore the master is held liable for the act 
of his servant, are- whether the servant 
is liable and whether the act is done by 
the servant in the, scope or course of his 
employment. (Para 3) 


A statutory rule providing that no’ 
. person should be carried in a goods vehi- 
cle other than a bona fide employee of 
the owner or hirer of the vehicle deals 
with the conduct of the driver within 
the sphere of employment. The sphere 
of employment of driver in the instant 
case is to drive the vehicle in execution 
of the master’s business from Udaigarh 
to Indore. That sphere is not in any 
manner limited by the prohibition con- 
tained in the statutory rule in ques- 
tion, It is a question of fact to be de- 
termined in each case, whether the pro- 
hibition defines the sphere of employ- 
ment or it merely deals with the con- 

duct within the sphere of employment. 
(Paras 5, 6) 

The act of a servant, employed to 
drive a vehicle, in giving lift to a person 
in disregard of a statutory rule or prohi- 
bition while driving the vehicle in ex- 
ecution. of the owner’s business, is an act 
for which the owner is vicariously liable, 

' AIR 1960 Madh Pra 147, Overruled. 


: (Para 7) 
Cases Referred: Chronological Paras 
AIR 1977 SC 1735 3, 4 


1976 Acc CJ 387: (1976) 1 All ER 97, 
Rose v. Plenty 3 


*(From order of Member, M.A.C.T, Jha- 
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Box and Co. Ltd. |, 3 

(1946) 1 All ER 202:174 LT 239, Twine 
v. Bean’s Express Ltd. 5 

AIR 1943 PC 63:1943 All LJ -277 5 

(1862) :1 H and C 526:158 ER 993, Lim- 
pus v, London General Omnibus Co. 3 
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Duncan v., Findlater i : 

(1701) 1 Salk 289: 90 TR 1154, Hem 
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S. M, Jain. for Appatinnts S. N. Gupte, 
Surjig Singh, for Respondent, 


` SOHANI, J.:— The following ques» 


‘tion has been referred to this Bench for - 


opinion :— 


“Whether the act of a driver of 2 
vehicle in giving lift to a person, in dis- 
regard of any statutory rule or prohibi- 
tion, while driving the vehicle in execu- 
tion of the owner’s business, can be held 
to be the performance by the servant of 
an act for which the owner of the vehi- 
cle cannot be held vicariously liable?” — 


2. The facts giving rise to the afore» 
said question have been set out in the 
order of reference. It has been found 
that appellant No, 2 was employed by. 
appellant No. 1 as a driver of his vehi- 
cle for the purpose of transporting goods 
from Udaigarh to Indore, that the acci- 
dent took place while the vehicle was 
being so driven by appellant No, 2, that 
appellant No. 2 was not prohibited by, 
appellant No, 1, from giving lift to any- 
one in the truck when the goods were to 
be transported from Udaigarh to Indore, 
and that the deceased who was the owner 
of the goods which were being transport~ 
ed from Udaigarh to Indore, was riding 
in the truck at the material time with 
the consent of the driver, appellant No. 2. 
It was also found that the accident took 
place as a result of negligent driving of 
the vehicle by appellant No, 2. Appellant 
No, 1, the owner of the vehicle, however 
denied- his liability for the aforesaid 
negligent act of his servant on the short 
ground that the servant had in disregard 
of R. 105 framed under the Motor Vehi- 
cles Act, 1939 providing that no person 
should be carried in a goods vehicle 
other: than a bona fide employee of the 
owner or the hirer of the vehicle. Rely~ 
ing on a decision reported in Bhaiyalal v. 


-Rajrani (AIR 1960 Madh Pra 147), it was 
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urged that as there was a prohibition 
existing in consequence of -a. statutory 
rule and as the servant had acted in cis- 
regard of the statutory: rule, the’ owner 
could not be held vicariously liable for 
the act of the servant... The. Division 
Bench doubted the correctness of -he 
proposition enunciated in Bhaiyalal v. 
Rajrani (supra) and has, in comsequerce, 
made this reference. It is in these cir- 
cumstances that the question has come 
up before us for consideration, ` 


- 3. Before we proceed to consider zhe 
question referred to us, it would be use- 
ful to have a brief look at the historical 
origin. of the doctrine of vicarious liabi- 
lity. We cannot do better than reproduce 
the following passage in the judgmant 
delivered by Scarman LJ reported in 
Rose v. Plenty (1976 Acc CJ 387), 


“Let me begin with a statement of she 
general principle of vicarious liability, as 
I understand it in its application to 
compensation for accidental damage. In 
words which have frequently been quot- 
ed: both in the Courts and in the Univer- 
sities, Salmond on Torts. (16th Edn. 1£73, 
p. 462) refers to the basis of vicarious 
liability. for accidental damage as being 
one of public policy, That view is sup- 
ported by quotations (dated no doubt, 


but still full of lift) of a dictum of Lord, 


Brougham (Duncan v. Findlater (1859) 
6 Cl & Fin 894 at 910) and of anotker, 


one hundred ‘years or more earlier of Sir. 


John Holt (Hern v. Nichols (1701) 1° Salk 
289). That it is socially convenient end 
rough justice (I. C. I. Ltd.’ v, Shatwell 
(1964) 2 All ER 999 at 1012) to make an 
employer liable for the torts of his sər- 
vant in the cases to which the principle 
applies, was recognised in Limpus v. 
London General Omnibus Co., (1862-1 
H & C 526), See the judgment of Wiles, J. 
(i H’& C 539). I think it important’ to 


. realise. that. the principle of vicarious 
liability is one of public. policy. It is not - 


a principle which derives from a critizal 
or refined consideration of other con- 
cepts in the common law eg. the con- 
cept of trespass. or indeed the concept of 
agency.” x 


mi 


Therefore, the’ concept. of trespass © or 


the concept of agency in determining’ the. 


master’s liability for the acts of his ser- 
vants is, inour opinion,. ‘not relevant. 
The only relevant considerations. before 
the master is held liable for. the act, of 
his servant, are whether’ the servant is 


Jliable and whether the ‘act is done by 


the servant in the s¢ope or course of tis 
employment. . In Young: v. Edward Fox 
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& Co. Ltd, ((1951) 1 TLR 789), Lord 
Justice - Denning stated the proposition 
thus: `- ee 


“The next question is how far the em- 

ployers.are liable for. their servant’s con- 
duct. In order to. make the employers 
liable to the passenger it is not suff- 
cient that they should -be liable for their 
servants negligence. in driving, They 
must also be responsible for his conduct 
in giving the man a lift. - If the servant 
has been forbidden,’ or is unauthorised, 
to give anyone a lift, then no doubt the 
passenger is a trespasser on the lorry 
so far as the owners are concerned, but 
that is not of itself an answer to the 
claim xxx Im my. opinion, when the 
owner of a lorry sends his servant on a 
journey with it, thereby putting the ser- 
vant in a position, nót only to drive it, 
but also to give people a lift in it, then 
he is answerable, for the manner’ in 
which the servant conducts himself on 
the journey, not only in the driving of 
it, but also in giving lifts in it, provid- 
ed; of course, that in so doing the ser- 
vant is acting in the course of his em- 
ployment”, 
According to Lord Denning, if the 
driver is proved to have acted in the 
course of his employment im giving the 
plaintiff a lift, this fact is sufficient to 
make the master vicariously liable. This 
test, enunciated by Lord Justice Denning, 
has beén approved by: the Supreme 
Court in Pushpabai v. Ranjit G, & P. Co. 
(AIR 1977 SC 1735), À 


4. The - mext ateston for Sotisidera- 
tion is: what are the acts of the servant 
which ‘fall within the purview of the ex- 
pression ‘in the course of the employ- 
ment’, As pointed out by the Supreme 
Court in Pushpabai v, Ranjit: G, &:P. Co. 
(AIR 1977 SC.1735) the master is. not only 


‘liable for the negligence of the driver if 


that driver is his. servant acting in - the 
course of his employment, but also when 
the driver is, with the: master’s consent, 
driving the vehicle on :the master’s. busi- 
ness or for the master’s purposes, It is,.. 
appellant 
No. 1 that as his servant; appellant No, 2, 
had, in giving lift to the deceased .acted 
in disregard of a statutory rule, the .act 
of the ‘servant could not be held to-be 
an act in the course of his employment. 
The contention advanced on behalf of 
appellant No. 1 is that.if there is a pro- 
hibition either by the’ ‘master or by * ‘any 
provision of law, an act in disregard. of 


the prohibition .is outside the scope of 
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employment. of the servant. Reliance is 
placed on the Division Bench decision of 
this Court in Bhaiyalal v, Rajrani (AIR 
1960 Madh Pra 147). : 


5. Now, the- decision in Bhaiyalal v, 
Rajrani (supra) is based on a decision 
reported in Twine v. Bean’s Express Ltd, 
(1946-1 All ER 202). In that case, it was 
found that the express prohibition ‘on 
giving lifts was not only a prohibition 
but also a limiting factor on the scope of 
the employment. Applying that principle 
to a case where the servant has acted in 
disregard of a statutory rule would be 
tantamount to holding that directions 
given by the master and the statutory 
provisions, dealing with the manner in 
which the act should be performed, 


define or limit the scope of employment 


of a servant, Such a construction, in our 
opinion, fails to take into account the 
distinction between a prohibition which 
limits the scope of the employment of a 
servant and: a prohibition which merely 
limits the manner in which the servant 
is required to execute the work which he 
is employed to’ do (Canadian Ry. Co. v. 
. Lockhart, AIR 1943 PC 63). In our 
opinion the learned Judges of the Divi- 
sion Bench, in deciding Bhaiyalal v. 
Rajrani (AIR 1960 Madh Pra 147) failed 
to take into account the aforesaid distinc- 
tion and the proposition of law enun- 
ciated in that case that the act of giving 
a lift to an unauthorised. person is not 
merely. a wrongful mode of performing 
an act of the class which he was .em- 
ployed to perform but .performance of an 
act of a class which he was not authoris- 
ed to perform at all, is stated too broadly 
and, with respect, we regret our inability 
ito agree with the proposition so stated. 
It is a question of fact to be determined 
in each case, whether the prohibition 


defines the sphere of employment or it | 


merely deals. with the conduct within 
ithe sphere of employment. 


_ .6. Now, a statutory rule providing 
that no person should be carried in a 
goods vehicle other ‘than `a bona fide em- 
ployee of the owner or hirer of the vehi- 


cle deals with .the conduct of the driver ` 


within the sphere of employment, The 
sphere of employment of appellant -No. 2 
is to drive the vehicle in execution. of the 
master’s business from Udaigarh to 
Indore. That sphere is not in any manner 
limited by. the prohibition contained in 
- Rkbe statutory rule-in question. = 


7. For all these reasons, it must te 
- held that the proposition ‘enunciated: . in 


. Shrichand v. Tejinder Singh . 


- Mise. 
__ D/- -27-8-1976). 


ALR, 


Bhaiyalal v. Rajrani (AIR 1960 Madh Pra . 
147) does not. lay down correct- law and, 
in our opinion, the. answer to -the ques- 


` tion referred to.us is that the act of a 


servant, employed to drive a vehicle, in 
giving lift to a person in dis- 
regard of a statutory rule or: prohi- 
bition while driving the vehicle in 
execution of the owner’s business, is an 
act for which the owner is vicariously 
liable, i 
8. The matter be now placed before 
the Division Bench for deciding the ap- 
peal in the light of the aforesaid opinion. 
i Answered accordingly. 
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Shrichand, Appellant v. Tejinder Sing 
and others, Respondents. ` 

Letters Patent Appeal No. 23 of 1976, 
D/- 11-9-1978.* 
` (A) Letters Patent (Madh. Pra.), Cl. 16 
— Judgment’? — Order of singie Judge 
setting aside ex parte decree under O. 9, 
R. 13 is a ‘judgment’ — Hence appeal is 
competent. AIR 1962 Bom 241 (FB); AIR 
1922 Cal 407 and AIR 1926 Cal 327, Dis- 
sented from. ae 


- -A judgment within the meaning of 


cl, 10 of the Letters Patent would have 
to satisfy two tests, First, the judg- 
ment must be the final pronouncement 
which puts an end to the. proceeding so 
far as the Court dealing with it is con- 
cerned, Second, the judgment must in- 
volve the determination of some right or 
liability though it may. not be necessary 
that there must be a decision on the 
merits, AIR 1974 SC 1719, Foll.;. AIR 1962 
Bom 241 (FB); AIR 1922 Cal 407 and AIR 
1926 Cal 327, Dissented from. (Case law 
discussed). (Para 9) 


Thus the order of the single Judge. set- 
ting aside ex parte decree is a judgment 
within the meaning of Cl. 10 ‘of: the >: 
Letters Patent because (i) by the impugn- 
ed order the proceedings initiated -on the 
application of the defendant under O. 9, 
R. 13 of C, P. C. came to an end; (ii) by 
setting aside the ex parte decree the 
plaintiff is deprived of valuable right ac- 


. erued to him under the -decree which 


had been passed in his favour and by the 
impugned order the defendant is. reliev- 


*(Against judgment of M. L. Malik, J., ia 
(F) Appeal No. 151 of 1975, | 


LV/AW/F470/78/LGC Sane 


- 1956 Nag 211, Rel. on, 


-testimony of a witness, the 


1979. ‘Shrichand, v. Tejinder Singh. (C, P- Sen J.) 
ed of his liability. under the. decree and 


(iii) the proceedings under O. 9, R. 13 is 
not a proceeding in the suit -but it is an 
ancillary proceeding. Thus the impugned 
order being a judgment appeal ageinst 
that order is competent. (Para 11) 
` (B) Civil P. C. (5 of 1908), S. 104 (2) — 
Bar of appeal from appellate Order — 


Letters Patent Appeal — S. 104 (2) does- 
-not bar appeal from decision of sirgle 


Judge to Division Bench. (Letters Patont 
(M. P.), Cl. 10). 


It is true that S. 104 (2) of C. E. C. 
provides that no appeal shall lie fror an 
order passed under. this section, w=ich 
means that no further appeal lies to the 
High Court but this provision does not bar 
appeal under Cl. 10 of the Letters Patent 
from decision of the single Judge to the 
Division Bench of. the High Court. AIR 
(Para 11) 
Anno: AIR Comm, C P. C (th 
Edn.), S. 104, Notes 6, 16. 


(C) Letters Patent (Madh. Pra.), CL 10 
— Scope of — Jurisdiction and powers 
of Letters Patent Bench — Divizion 
Bench has the same power which the 
single Judge has as a first appellate 
Court — Single Judge not considering the 
reasons given by trial Court — Evidence 
of some witnesses also overlookec — 
Order set aside. Misc. F. A. No. 151 of 
1975, D/- 27-8-1976 a Pra), Revers- 
ed. . : 


The ae of a ‘Division Bench heine 


a- Letters Patent Appeal under Cl 10° 
` the ‘plaintiff under Cl. 10 of .the Letters’ 


from the judgment of a single Judge in 
first appeal is not limited only to a ques- 
tion of law under S. 100, Civil P, C. Sut 


it has the same power ' which the single , 


Judge has as a first Appellate Court in 
respect of both questions of fact.and of 
law. The limitations on the power of the 


Court imposed by Ss, 100 and 101, Civil - 


P. C. cannot be made applicable to’ an 


Appellate Court hearing’ a Letters Pant - 
_ Appeal for thè simple reason that single 


Judge of the High Court is not a Court 
subordinate to the arene Court, AIR £374 
SC 2048, Foll. ` ~ (Para 13) 


The uniform practice in the matter of 
appreciation of evidence has been zhat 


df. the trial Court has given cogent. and 


detailed reasons for not accepting the 
Court in all fairness to it ought to. deal 
with those reasons’ before proceeding to 
form a contrary. opinion about accepzing 
the testimony which has been rejected 
by the trial- Court. - -AIR 1972 SC 1716, 


Foll, í . (Para 14). 
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- It is the duty of the Appellate- Court 


-to deal with the reasons given by the. 
trial Court in rejecting testimony of a. - 


witness, In the instant case the single 
Judge has not. considered some of the 
reasonings given -by the trial Court 
for coming to the conclusion that 
the medical . certificate produced by 
the defendant for setting aside the 
ex parte decree was a false docu- 
ment and has also overlooked the 
evidence of certain witnesses. The Divi- 
sion Bench disagreeing with the reason- 
ings of the single Judge set aside the 
order of the single Judge. Misc. F, A. 


No. 151 of 1975, D/- 27-8-1976 (Madh 
Pra), Reversed, (Paras 14, 17) - 
Cases Referred: Chronological Paras 
AIR 1974 SC 1719 9, 10, 11, 12 
AIR 1974'SC 2048 — 13 
AIR 1972 SC 1716 14 
AIR 1971 SC 2337 9 
AIR. 1962 Bom 241 (FB) 12 
AIR 1962 Madh Pra 356 : 1962 MPLJ 
240 10 
AIR 1956 Nag 211 ` 11 
AIR 1953 SC 198 - 9, 10 
AIR 1952 Nag 357 (FB) 8, 10 
AIR 1935 Rang 267 (FB) 8 
AIR 1926 Cal 327 12 
AIR 1922 Cal 407 12 
(1912) ILR-35--Mad 1 (FB). ` 8 
(1872) 8 Beng LR 433 >y 8 
N. K. Patel, for ‘Appeliant;. 


sS. a 


C. P. SEN, J.: — This is an appeal by 


Patent agaimst the order of single Judge 
in Misc.. Ist Appeal No. 151 of 1975 dated 
27-8-1976 by which the learned single 
Judge has set aside the ex parte decree 
passed: against the respondents, The Ist 


. Additional District Judge, Jabalpur, had 


dismissed ‘the respondents’ application for 
setting: aside of the ex ‘parte decree, 


2. It is necessary to give a background 
of the present litigation between the par- 
ties in order to fully. - understand - the 
facts and circumstances ofthe case.: The 
suit out of which ‘the present -proceed- 
ings. arise was filed by the plaintiff on 
4-3-1968 for specific performance of con- 


tract of sale D/- 12-7-1958 and for recov- ` 


ery of Rs. 4,750/- on account .of the oat- 
standing interest. The plaintiff's case was 


‘that he’ was in need of money for filing 


an appeal in the High Court against’ his 
father .Komalchand and other: members 
of his family against the. decree in a 


- partition suit.. Raghubir Singh, father: of . - 
tae respondents,- was a tenant of Komal- 
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chand and he had . a decree for eviction 
against Raghubir Singh. When the plain- 
tiff approached Raghubir Singh he agreed 
to advance the required amount of 
Rs. 2,000/- provided the plaintiff executed 
sale-deed in his favour in respect of 
house No, 166, Napier Town, Jabalpur, in 
which he was a tenant. The plaintiff ac- 
cordingly executed a registered sale-deed 
for Rs. 10,000/- in favour of Raghubir 
Singh though only Rs. 2,000/- was paid 
and the balance amount of Rs.” 8,000/- re- 
mained with Raghubir Singh on the con- 
dition that he would pay interest at the 
rate of 1% per month and whenever 
within 10 years the plaintiff would re- 
turn the sum of Rs. 2.000/- Raghubir 
Singh would execute a deed of reconvey~ 
ance. On the same day, a registered 
agreement of reconveyance was also 
executed by Raghubir Singh in favour 
of the plaintiff. Raghubir Singh paid 
interest up to 12-2-1961 but thereafter he 
stopped paying interest, The plaintiff. 
used to -pass receipts for the payments of 
interest. The interest accrued after 12-2- 


1961 came to Rs, 6,750/- and after adjust- 


ing the loan of Rs..2,000/- taken by the 
plaintiff, the balance amount of Rupees 
4,750/- remained outstanding 
Raghubir Singh, The plaintiff asked 
, Raghubir Singh to execute a reconvey- 
ance deed but on one pretext or another 
Raghubir Singh was avoiding to execute 
the deed, hence this suit was filed 
against the present respondents as Raghu- 
bir Singh died on 9-2-1968. .The defen- 
dant No. 1 alone filed his written state- 
ment and resisted the claim in suit: and 
denied that only Rs, 2,000/- was paid 
towards the sale-deed of 12-7-1958.° In 
fact, their father. 
the balance amount of Rs. 8,000/- 
4-5-1963 and the plaintiff “had ' beats 
receipt. Since the plaintiff has. not com- 
plied with the agreement of reconveyance 
by tendering the amount of Rs. '10,000/- 
he was. not entitled to any relief in the 
suit, Raghubir Singh had’ paid all the 
interest that was due on the amount of 
Rs. 8,000/- till 4-5-1963, + 


plaint contended that the 
receipt was _forged .and fabricated 
document ae a stamp containing his 
signature in one ‘of the ‘receipts passed 
by him towards. the interest paid by 
Raghubir Singh has been ‘lifted and this 
receipt of 4-5-1963 has been manufac- 
tured. The two attesting witnesses 
to this receipt are. real. maternal un- 
eles of respondents ‘and ‘a’ commission 
was issued from time to time for exami- 


3. The’ 


Shrichand v, Tejinder Singh (C. P. Sen J.) 


against . 
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nation of these two witnesses: Ultimate- 
ly, the witnesses could not be examined 
as one of them residing at Delhi refused 
to give evidence and the other who was 
residing in Calcutta was alleged to have 
later shifted to Delhi and did not attend 
before the Commissioner and left for 
Jallander but. the defendants stated 
that they would examine him in Court 
and did not, agree to. wait- for his return 
to Delhi. On 20-10-1973 the trial Court 
proceeded ex parte against the defen- 
dants and an ex parte decree was passed 
on 1-11-1973. However, the ex parte 
decree was set aside on 8-5-1974, Though. 
the learned trial. Judge found that no 
sufficient cause was shown for setting 
aside of the ex parte decree, but since 
the defendant No.‘1 wanted to contest 
the suit an opportunity should be given 
to contest the suit in the interest of 
equity and, justice‘ by awarding cost of 
Rs, 350/-. Thereafter, the defendants 
again remained ‘absent on 1-11-1974 
and an ex parte decree was passed on 
that day after recording evidence of the 
plaintiff as the counsel for the defendant 
No. 1 reported no instructions. ° 


The defendant No, 1 filed an ap- 
plication under Order 9 Rule ‘13 of the 
Code of Civil Procedure on 2-12-1974 
for setting aside of the ex parte decree 
alleging that he was suffering from 
typhoid from 28-10-1974 to 28-11-1974 
and, as such, he could not attend Court on _ 
1-11-1974. There was no member. in 
his family and he could mot send any in- 
formation to his counsel. Along with 
the. ‘application: the defendant No. ‘1’ pro- 
duced a medical certificate of Dr. S. R, 
Fadnis dated 29-11- 1974 (Ex. P, 1) and 
also. fled 6 prescriptions of different 
dates (Exts. P. 2 to P, 7). The plaintiff 
opposed. the application and submitted 
that the defendant No. 1 was nėèver ill 
on 1211-1974. He purposely remained 
absent with the view to suffer ex parte 
decree and then to apply for setting 
aside the ex parte decree so as to delay 
and postpone the reconveyance and de- 
livery of possession of the bungalow in 
suit. The - plaintiff further -' submitted 
that the certificate issued by Dr. S, R. 
Phadnis' was false and he was in the 
habit of issuing: false certificates; to 
prove this fact, the plaintiff produced 
another certificate dated 11-11-1974 (Ex. 
D. 1) of the same Doctor showing that 
the plaintiff was under his treatment for 
typhoid from 30-10-1974 to 11-11-1974 
although on 1-11-1974 the plaintiff did 
attend the Court and his STONE was 


at 


„amined 3 witnesses 
` (NAW. 1, : 
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recorded. The respondent No. 1-examin- 
ed himself as (A. W, 2) and. Dr. S, R. 
Fadnis (A, W.'1), while the plaintiff ex- 
-Trilokinath Verma 
. Santosh . Kumar. - Sthanak 
(NAW 2) and’ himself Shrichand . (NAW 
3). 


5. Thè learned " Additional - District 
Judge by his order dated 18-2-1975 held 
that a false certificate was issued by Dr. 
Fadnis (AW. 1) showing that the defen- 
dant No. 1 got an attack of typkoid 
fever on 28-10-1974 when, in ‘fact, the 
defendant No. 1 was hale and hearty and 
was seen moving” about and suffered no 
illness. The Doctor has not produred 
his patients’ register to show that he zad 
actually treated the defendant No. 1 
during the relevant period or that he 
treated anyone as per the certificate 
produced .by the plaintiff (Ex. D. 1). 
The defendant No, 1 has not produced 
amy cash memos showing purchase of 
medicines as per the prescriptions (Exs. 
P. 2 to P. 7. It was very doubtful and 
quite improbable that defendant No 1 
would have taken treatment.of a Doctor 
living 2'/ miles away when thére were 
number of doctors having their disp=n- 
saries near the’: house of the defend=nt 
No. 1, Dr. Fadnis lied when he stated 
that certificate (Ex. D-1) was in respect 
of the son-of. the plaintiff aged about 12 
years. He has been falsified by the re- 
cital in the certificate that he is fit to 
resume his daily routine, firstly beca-se 
mo one takes a certificate for the illness 
of a child and secondly even if suck a 
certificate is issued no one will write 
that he is fit to resume his daily routine. 
As such, another false certificate was issu- 
ed by the Doctor to the plaintiff there- 
by further falsifying the earlier certifi- 
cate (Ex. P; 1) issued to the defendant 
No. 1. The trial Judge, therefore, came 


to the conclusion that such medical c=r- 


tificate and prescriptions can be prep=r- 
ed very easily and no reliance can be 
placed on the evidence of such an irrzs- 
ponsible Doctor. The conduct of che 
defendant No. 1 in prosecuting the suit 
is also a relevant factor in deciding ~he 
present application. The trial Judge- re- 
lied on the evidence of the. „plaintif? end 
his 2 witnesses 
(NAW. 1), and Santosh Kumar Sthapak 
(NAW, -2). The plaintiff and his 2 witnss- 
ses stated that they had seen the defen- 


dant No. 1 moving in the compound of 


' his house in the morning and evening on 
“4-11-1974 and the plaintiff had told his. 


2 witnesses that he. would require th=m 
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to give evidehce of this fact, The de- 
fendant No; 1 has admitted. that’. these 
witnesses are his neighbours. The state- 
ment of Santosh Kumar (NAW. 2) went 
unchallenged ` as he. was not cross-exa- 
mined in. spite ọf opportunity being 
given for cross-examination, Relying on 
the plaintiff's evidence, the trial Judge 
found that there was no sufficient cause 
for setting aside the ex parte decree, 


6. . However, the appeal preferred by 
the defendant No, 1 under Order 43 Rule 
1 (d) of the Code has been allowed by 
the learned single Judge by the impugn- 
ed order: The learned Judge reapprais- 
ed the evidence and. came to a different 
conclusion, He posed the question as to 
why a qualified registered medical prac- 
titioner should be disbelieved and why 
would he expose himself to the risk of 
being prosecuted. The Doctor stated 
that the plaintiff had brought with him 
a boy aged about 12 years who was suf- 
fering from typhoid and wamted a cer- 
tificate and the plaintiff gave the name 
of the boy to be Shrichand which is the 
name of the plaintiff himself, How 
could the Doctor know that Shrichand 
was not the name of the boy but the’ 
name of his father. There is no reason 
why the Doctor. should not be believed. 
The Doctor had not issued a false cer- 
tificatei but he was. duped to issue one 
in a false name.: The ‘trial Judge drew 
an adverse inference because the de- 
fendant No, 1 did not file cash memos 
for the medicines purchased but his 
learned counsel argued that 2 of the 
cash memos could be traced out and 
were in possession and the cash memos 
were shown to him (the learned Judge). 
Therefore, the trial Judge was not justi- 
fied in drawing an. adverse inference. 
against the defendant No. 1 for not fil- 
ing cash memos. The defendant No, ì 
had reason to feel that the medical cer- 
tificate and the prescriptions filed by 
him were ample evidence in support of 
his case and if required he could file 
the cash memos, On the other hand, 
the evidence led by the plaintiff is not 
worthy of belief. If he was capable of 
obtaining a false medical certificate 
from the Doctor, -he was equally capable 
of purchasing witnesses, Trilokinath 
Verma is a dismissed employee who was 
charge-sheeted for forgery and he is a 
Court bird. The other witness Santosh 
Kumar is a student. and the defendant 
No. 1’s counsel had mo opportunity to. 
cross-examine him. -As such, his testi- 
mony must -þe -received with a little dis- 
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defendant No. 1 from a distance sitting 
on a .chair, when ought we know, the 
patient was taken out in the verandah 
for a change and a little fresh air, 
learned Judge, therefore, set aside ` the 
ex parte decree, Aggrieved by this 
order, the present appeal has been filed 
by the plaintiff, ! 


7. The following contentions have 
been raised by the plaintiff in this ap- 
peal— 

(G) The learned single Judie erred in 
setting aside the order of the trial Judge 
without dealing with the reasons given 
by the trial Judge for rejecting the evi- 
dence of the defendant No. 1; 


(ii) The learned single Judge has not 
considered that the Doctor did not pro- 
duce his patients’ register to show that 
he had actually treated the respondent 
No. 1 at the relevant period or the Plain- 
tiff or his son and he also ignored the 
fact that the statement of Santosh 
Kumar (NAW. 2) remained unchalleng- 
ed; and 


(iii) The learned single Judge fuse 
ther erred im considering the two cash 
memos which were shown to him by 
the learned counsel for the defendant 
No. 1 in the absence of any application 
under O. 41 R. 27 of the Code and with- 
out giving any opportunity to the plain- 
tiff to rebut the same, 


The respondent No. 1 on the other 
hand raised a preliminary objection that 
the appeal is not competent as the im- 
pugned order of the learned single 
Judge is not judgment within the 
meaning of clause 10 of the Letters 
Patent. This apart, the learned single 
Judge in the first appeal was entitled to 
reconsider the whole evidence and come 
to a different conclusion for the reasons 
stated in the impugned order. The ap- 
peal is, therefore, without any merit 
and has to be dismissed, 


8. As the preliminary objection rais- 
ed by the respondent No. 1 goes to the 
root of the matter, it is necessary to 
consider it before proceeding with the 
contentions raised by the plaintiff. Clause 
10 of the Letters Patent provides that an 
appeal lies from `a judgment of single 
Judge of, the High Court to the Division 


.. Bench .of the same Court. The quéstion 
. is whether ‘the . order of the learned. 
‘single Judge. setting aside the ex parte. 


. decree’ is a judgment. Clause 10 of. the 
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Letters Patent is akin to clause 15 of the 
Letters -Patent of Calcutta -High Court 
and there are corresponding clauses in 
the Letters Patent- of the other High 
Courts: also. The first case that may be 
referred is the well known and often 
cited pronouncement of Sir Richard 
Couch, C. J in Justices of the Peace for 
Calcutta v, Oriental Gas Co, (1872) 8 
Beng LR 433 which is as follows:- 


“We think that ‘judgment’ in cl. 15 
means a decision which affects the 
merits of the question between the par- 
ties by determining some right or liabi- 
lity. It may be either final or prelimi- 
nary, or interlocutory, the difference be- 
tween them being that a final judgment 
determines the whole cause or suit, and 
a preliminary or interlocutory judgment 
determines only a part of it, leaving 
other matters to be determined.” 


Another pronouncement which is 
equally well known and often cited is 
the decision or Sir Arnold White, C. J. 
in Tuljaram Raw v, Alagappa Chetty, 
(1912) TLR 35 Mad 1 (FB) which is as 
follows :— 


‘“The test seems to me” thus observed 
the learned Chief Justice, “to be not 
what is the form of the adjudication, 
but what is its effect on the suit or pro- 
ceeding in which it is made. If its effect, 
whatever its form may be, and whatever 
may be the nature of the application on 
which it is made, is to put an end to the 
suit or proceeding so far as the Court 
before which the suit or proceeding is 
pending is concerned, or if its effect, if 
it is not complied with, is to put an end 
to the suit or proceeding, I think the ad- 
judication is a judgment within the mean- 
ing of the clause, An adjudication on an 
application, which is nothing more than a 
step towards obtaining a final adjudica- 
tion in the suit, is not a judgment within 
the meaning of the Leiters Patent”, 


However, there are divergent views of 
the other High Courts. A Full Bench of 
the Rangoon High Court in Dayabhai v. 
Murugappa Chettyar, AIR 1935 Rang 267 
held that ‘judgment’ means and is a 
decree in- a suit by which the rights of 
the parties at issue in the suit are deter- 
mined. It appears : that earlier in. some 
eases the Nagpur. High Court agreed 
with the view - expressed in - this 
Rangoon case, but the -majority view of 
Hidayatullah, J. - -(as 
Manohar v. Baliram, AIR -1952 Nag 357 


.. (FB) differed with the Rangoon ‘view. and 


he then was) in- 
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opined that a judgment in cl. 10 of the 
Letters Patent means a decision 
action whether final, preliminary or 
interlocutory which decides either wholly 
or partially, but conclusively in so fer as 


the Court is concerned, the controversy 


which is the subject of the action. It 
does not include a decision which is on 
a matter of procedure, nor one which is 
ancillary to the action even thougt: it 
may either imperil the ultimate dec-sion 
or tend to make it effective. However, 


` the minority view of Mudholkar, J. con- 


curred with the view of the Rangoon 
High Court, 


9. The Supreme Court had the ccca- 
sion to consider the word ‘judgment’ in 
this clause of Letters Patents in 3 dif- 
ferent cases. The first is the case of 
Asrumati Debi v. Rupendra Deb, AIR 
1953 SC 198 wherein it was held that 
transfer of a suit from one Court to High 
Court under cl. 13 of the Letters Patent 
(Calcutta) is not a judgment within the 
meaning of cl. 15, In that case, the 
Supreme Court noticed the divergent 
views of the different High Courts in- 
cluding the earlier decisions of the 
Nagpur High Court and then interpreted 
the decisions of Sir Richard Couch and 
Sir Arnold White in the Calcutta and 
Madras cases. In the second case of 
Radhey Shyam v. Shyam Behari, AIR 
1971 SC 2337 it has been held as under 
(at p. 2341) :— 

“An order in a proceeding under C. 21, 
R. 90, C. P. C. is a ‘judgment’ inasmuch 
as such a proceeding raises a contro- 
versy between the parties therein affect- 
ing their valuable rights and the order 
allowing the application certainly de- 
prives the purchaser of rights accrued 
to him as a result of the auction-saie. 
Therefore, appeal under cl. 10 lies from 
an order of a single Judge of the High 
Court in an appeal from an order of an 
executing Court on an application under 


- O. 21, R. 90.” 


In the last case of Shanti Kumar v, 
H. Ins. Co., New York, AIR 1974 SC 1719 


the Supreme Court held that locus cassi- 


cus is the decision of Sir Richard Couch 
in the Calcutta case and preferred the 
view of High Courts of Calcutta and 


Madras with regard to the meaning of. 
. ‘judgment’ in preference to the meaning 
,of ‘judgment’ given by Rangoon and 


Nagpur “High Courts. The Supreme 
Court, therefore, held that ‘a judgment 
within the meaning of cl. 15 of the 
Letters Patent would have to satisfy two 
tests. First, the judgment must bé the final 
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pronouncement which puts ən end to 
the proceeding so-far as the Court deal- 
ing with it is concerned. Second, the 
judgment must involve the determination 
of some right or liability though it may 
not be necessary that there must be a 
decision on the merits. But the adjudica- 
tion of an application, which is nothing 
more than a step towards obtaining a 
final adjudication in the suit, is not a 
judgment within the meaning of . the 
Letters Patent. Therefore, the order ap- 
pealed against under this clause of the 
Letters Patent has to satisfy the above 
2 tests, 


10. However, the learned counsel for 
the defendant No. 1 has” submitted that 
the Supreme-Court has not overruled the 


‘majority decision of the Full Bench of 


the Nagpur High Court in Manohar v. 
Baliram, (AIR 1952 Nag 357) (supra) and 
on the other hand it has not accepted 
the minority view. It is true that in 
para 9 of the Supréme Court judgment 
in Shanti Kumar: v, H, Ins. Co, New 
York, (AIR 1974 SC 1719) .(supra) the 
Supreme Court proceeded on the assump- 
tion that in the Nagpur Full Bench case 
the proposition was that the judgment 
means and is a decree in a suit by which 
the rights of the parties in the suit are 
determined. Clearly, this is the proposi- 
tion of minority view of Mudholkar, J. 
concurring with the view of the Rangoon 
High Court, but the majority view of 


‘Hidayatullah, J. did not accept the Ran- 


goon view and on the other hand wholly 
accepted the Calcutta view and partly 


‘the Madras view. He did not accept the- 
` Madras view to the extent that even 


orders in ancillary proceedings are in- 
cluded within the meaning of the word 
‘judgment’ in this clause. Since the 
Supreme Court has approved the views 
of tHe Calcutta and Madras High Courts, : 
the view of the: Nagpur High Court in 
Manohar v, Baliram (supra) is not in ac- 
cord ‘with the decision of the latest 
Supreme Court case to the extent it dif- 
fered with the view expressed by Sir 
Arnold White in the Madras case. 
P. V. Dixit, C. J. in Punjab Soap Works 
v. H, Liver Ltd., 1962 MPLJ 240: (AIR 
1962 Madh Pra 356) opined that the 
Supreme Court in Asrumati Debi v. 
Rupendra- Deb, (AIR 1953 SC 198) did not 
give any exhaustive definition of the 
word ‘judgment’ nor it preferred the 
views of the Calcutta and Madras . High 
Courts to those of Rangoon and Nagpur 
High Courts. The Supreme Court ‘only 
interpreted the decision of the Calcutta 
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and Madras High Courts in that judg- 
ment. Therefore, the observation of the 
Supreme Court cannot be read as approv- 
ing the view of Sir Arnold White in the 
_ Madras case. But the position has now 
changed because in the latest case of the 
Supreme Court in Shanti Kumar v. 
H, Ins. Co., New York, (AIR 1974 SC 
1719) (supra) the pronouncement of Sir 
„Arnold White has been approved, As 
buch, the further proposition of 
Hidayatulah, J. that judgment does not 
include a decision which is on a matter 
of procedure, nor one which is ancillary 
to the aetion even though it may eithér 
imperil the ultimate decision or terid te 
make it effective is no longor: binding on 
this Court. 


11. We are inclined to hold that: the 
impugned order of the learned single 
Judge setting aside ex parte decree is 
a judgment within the meaning of cl. 10 
of the Letters Patent because (i) by the 
impugned order the ‘proceedings initiated 
ion the application of the defendant No. 1 
under O., 9, R. 13 of the Code came to 
an end and as such the. first condition 


laid down by. the Supreme Court in- 


Shanti Kumar’s case (supra) is -satisfied: 
(ii) by setting aside the ex parte decree 
the plaintiff is deprived of valuable right 
accrued to him under the decree . which 
had been passed in his favour and by 
the impugned order the defendant No. 1 
is relieved of his liability under the 
decree and (iii) the proceedings under 
O. 9, R. 13 is mot a proceeding in the 
‘Jsuit but it is an ancillary proceeding. 
The three conditions having been satis- 
‘ffied, the impugned order is a judgment 
and this appeal is competent, It is true 
that S. 104 (2) of C. P.C. provides that 
no appeal shall lie from an order passed 
under this section, which means that no 
further appeal lies to this Court but this 
provision does not bar appeal under 
cl. 10 of the Letters Patent from deci- 
sign of the single Judge to the Division 
Bench. of this Court. - A Division Bench 
of the Nagpur High Court in Ganpati v 
Pilaji, AIR 1956 Nag 211 has held as 
under (at p 213) :— 

“Section 104 applies ‘to appeals to 
High Court from Courts subordinate to 
it. It does not deal with appeals from a 
Single Judge of the High Court to a 
Bench under the Letters Patent. There 
is no provision under the Code for any 
right of appeal from the decision of a 
single Judge to a Bench, Such appeals 
are provided by cl. 10, Letters Patent of 
the Nagpur High Court which is analo- 
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gous to cl, 10 of Allahabad and cl, 15 
of -the Calcutta, Madras and Bombay 


High Courts. They cannot be said to be 
barred -by S. 104 in the absence of an 


_@xpress provision, On the other hand, 


such appeals are Ss a by S.4 of 
the Code.” 


Therefore, a further appeal lies to this 
Court under cl, 10 of the Letters Patent. 


12. There is a direct decision to tha 
contrary by a Full Bench of the Bombay 
High Court in E. S. & W. M, Co. v. S. S. 
(Pr) Ltd, AIR 1962 Bom 241 
Chainani C, J. in his judgment after 
observing that all the 3 tests having been 
fulfiHed by the impugned order setting 
aside the ex parte decree, still he opined 
that it was not a judgment because jt 
did not finally decide any question aris- 
ing in.the suit. According to him, when 
a decree is set aside, there is no deter- 


‘mination of the questions in controversy 


between the parties. All the matters are 
left open for a fresh adjudication. The 
right of the plaintiff to have his claim 
determined by a Court is not affected in 
any way, Similarly, the defendant's liabi- 
lity in respect of such a claim is not 
affected, but remains to be adjudicated 
upon. The questions in dispute between 
the parties are, therefore, not determin- 
ed by an order setting aside an ex parte 
decree. For this purpose, he has relied on 
the 2 Division Bench decisions of the 
Calcutta High Court in Maharaj Kishore 
Khanna v, Kiran Shashi Dasi, AIR 1922 
Cal 407 and Baldecdas v, Shubchurndas, 
AIR 1926 Cal 327. In the latter case it 
was observed that the result of the 
leamed Judge’s order is that the merits 
of the questions between the parties in 
the suit have mot been decided. 
On . the contrary the result is that. 
the suit has been restored and 


. the matters in dispute and the ques- 


tion whether the defendants are liable 
for the amount claimed have yet to be 
decided. With all due deference to the 
leamed Judge of the Calcutta and Bom- 
bay High Courts it may be pointed out 


. that in view of the latest Supreme Court 


decision in Shanti. Kumar’s case (AIR 
1974 SC 1719) (supra) it is not mecessary 
that the impugned order should finally 
decide some question in the suit itself. 
Even if the impugned order finally 
decides some question in the ancillary 
proceeding it would be judgment within 
the meaning of Cl, 10 ‘of the -Letters 
Patent. Accordingly, the objection of the 
respondent No, 1 is overruled, 


’ 
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may mention here the scope of Letters 
Patent Appeal. The Supreme Court in 
Asha Devi v. Dukhi Sao, AIR 1974 3C 
2048 has held as under (at p. 2049) :— 


“The powér of a Division Bench hezr- 


‘jing a Letters Patent Appeal under cl. 10 


from the judgment of a single Judge in 
first appeal is not limited only to a 
question of law under S. 100, Civil P, C. 
but it has the same power which zhe 
single Judge has as a first Appell=te 
Court in respect of both questions of 
fact and of law. The limitations on -he 
power of the Court imposed by Ss. -00 
and 101, Civil P. C; cannot be made azp- 
plicable to an Appellate Court hear-ng 
a Letters Patent Appeal for the simple 
reason that single Judge of the Hzh 
Court is not .a Court subordinate to zhe 
High Court”. 


14. It is settled law that it is 
the duty of the Appellate Court to deal 
with the reasons given by the trial 


Court in rejecting testimony of a wit- 


ness. The Supreme Court in T., D, Gopa- 
lan v. Commr., H, R. & C. E, Madras 
AIR 1972-SC 1716 has held as under “at 
page 1719) :— 

“The uniform practice in the matter of 
appreciation of evidence has been that if 
ithe trial Court has 
detailed reasons for not accepting the 
testimony of a witness, the Appelkate 
Court in all fairness to it ought to ceal 


with those reasons before proceeding to 


form a contrary opinion about accepting 
the testimony which has been rejected 
by the trial Court.” ` 


15. With due respect to the learred. 


single Judge we must point out that he das 
not comsidered some of the reasonings 
given by the trial Judge for coming to 
the conclusion that the medical cert-fi- 
cate (Ex, P-1) was a false document, Zhe 
trial Judge came to the conclusion that 
Dr, Fadnis (A.W. 1) was in the habit of 
issuing false certificates and this is ap- 
parent from the certificate (Ex. D-1) 
issued in the name of the plaintiff. àl- 
though he was not suffering from any 
illness and he had attended the Court on 
1-11-1974 but the certificate shows that 
he was suffering from typhoid from 
30-10-74 to 11-11-74. Dr. Fadnis has zd- 
mitted that he issued Ex. D-1 after he 
issued Ex. P-1 which means after 27-11- 
74 which is the date of Ex, P-1. It is, 
therefore, evident that he issued amte- 
dated certificate of 11-11-74 after 2-12- 
74. Obviously to falsify the Doctor, the 
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plaintiff approached him after the medi- 
cal certificate (Ex. P-1} was filed by the 
defendant No. 1 otherwise there was no 
occasion for him to take any such ante- 
‘dated certificate after 2-12-74, Dr, Fadnis 


‘has further. admitted that he maintains 
‘a register of patients examined by him 


but that register has not been produced. 
The learned trial Judge was right i» 
drawing an adverse inference against 
him for non-production of the register. 
The Doctor also lied when he stated 
that he had given certificate to the 
plaintiff's son who came along with the 
plaintiff and he s suffering from 
typhoid. He was ae to say whether 
he had given any treatment to plaintiff's 
son. Therefore, without treating the 
patient he is in the habit of issuing cer- 
tificates on receiving payment. Moreover, 
the certificate (Ex, D-1) recites that the 
patient is fit to resume his daily rou- 


. tine. Normally medical certificate is not 


required for the illness of a 
child and further if the medical certi- 
ficate was in respect of a child the Doctor . 
would not have mentioned that he was 
fit to resume his daily- routine. The 
plaintiff on oath has stated that neither 
he nor any of his sons suffered from any 
such illness at the relevant period and 
he had obtained the certificate obviously 
by paying money to Dr, Fadnis in order 
to falsify his certificate (Ex. B-1) given 
to the defendant No. 1. The trial Judge 
has rightly held that the recitals in the 
certificate falsify the assertion of the 
Dector that the certificate was issued by 
him in respect of a child aged about 12 
years. The Doctor has mentioned that 
the medicines prescribed by him to the 
defendant No. 1 could only be sold on 
the prescriptions of a registered medical 
practitioner, which means that Chemist 
has to mention in the cash memo or his 
bill that the medicines are being sold ir 
respect of such and such patient on the 
prescription of such and such doctor. 
The defendant No, 1 has not produced 
cash memos in respect of the medicines 
purchased as prescribed under the pre- 
scriptions Exs. P-2 to P-3. The absence 
of the cash memos throws further doubt 
about the genuineness of the medical 
certificate and the prescriptions and an 
adverse inference has beea rightly drawn 
by the trial. Judge. The learned’ single 
Judge has considered the 2 cash memos 
which were shown to him by the learned 
counsel for the defendant No. 1 in the 


absence of amy application or order under 
O. 41, R. 27 of the Code. Moreover, 
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those cash memos have not been proved 
nor any opportunity has been given to 
the plaintiff to rebut the same. The 
learned single Judge could not have 
looked into those cash. memos and men- 
tioned about them in the impugned 
order, The single Judge has overlooked. 
the evidence of Santosh Kumar (NAW 2) 
who has not been cross-examined by the 
defendant No. 1 and his evidence has 
gone unchallenged, His evidence goes to 
show that on 1-11-74 the defendant 
No. 1 was quite hale and hearty and he 
was found sitting in his compound. He 
had also seen the defendant No. 1 moving 
about in the compound every day from 
2/3rd days prior to it. His evidence has 
been: brushed aside by the learned single 
Judge by observing that the defendant 
No, 1’s counsel had no opportunity to 
cross-examine him. He failed to see that 
in spite of opportunities being given, 
the defendant No, 1 failed to cross- 
examine this witness nor any prayer was 
made either in the trial Court or in the 
Appellate Court for recalling of this 
witness for cross-examination. The trial 
Judge has accepted the evidence of the 
plaintiff Shrichand (NAW 3) and his two 
witnesses Trilokinath (NAW 1) and San- 
tosh Kumar (NAW 2). All these persons 
had seen the defendant No. 1 moving 
about in his compound on 1-11-74. Ob- 
viously, ifhe was down with typhoid, .he 
could not be found moving im such con- 
‘dition. Without any basis the learned 
single Judge inferred that the defendant 
No. 1 was taken out for a change and a 
little fresh air, when in fact Trilokinath 
(NAW 1) had deposed that om that day 
he had seen the defendant No. 1 milking 
his she-buffalo. The defendant No, 1 
Tejinder Singh (AW 2) has admitted that 
Trilokinath and Santosh Kumar are his 
neighbours, The learned single Judge 
might have been justified in not relying 
on the testimony of Trilokinath (NAW 1) 
because he has been dismissed from. ser- 
vice for forgery and a case was going on 
in respect of it, but he was not justified 
in ignoring the testimony of Santosh 
Kumar (NAW 2). Santosh Kumar had no 
animus against the defendant No n and 
he claimed that defendant No. used 
to come to his house to meet his brother 
who is a Lecturer., 


' 16. The trial Judge has also consi- 
`- dered the conduct of the defendant No: 1 
‘all through in defending the suit. It is 
evident that he hæs been making all at- 
tempts to protract and prolong the liti- 
gation, On 2-1-70 the defendant 
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applied for examination of 2 witnesses 
on commission at Delhi and Calcutta. 
On 25-5-70 the defendant No. 1 applied 
to the Commissioner for extension of the 
date on the ground that one of his wit- 
nesses was ill on the date of the evi- 
dence, The said witness appeared: before 
the Commissioner and informed him 
that he has no personal knowledge about 
the transactions in litigation. However, 
his statement could not be recorded as 
the defendant No. 1 was not present on 
that day, The defendant No. 1] again ap- 
plied on 17-6-70 for examination of that 
witness on commission, The application 
was rejected on 11-9-70 but in revision 
this Court permitted the defendant 
No. 1 to examine thai witness on com- 
mission. On 1-10-71 the Commissioner 
again went to Delhi but none of the wit- 
nesses was present and one witmess was 
given up and it was told that the other 
witness was out-of station. The defen- 
dant No, 1 did not agr2e to await for the 
return of the witness and the Commis- 
sioner had to return back without re- 
cording the evidence, On 25-2-72 the 
defendant No. 1 applied for examinatioa 
of another witness on commission at 
Jabalpur but because of prolonged ill- 
ness the witness died on 7-8-72 before 
his statement could be recorded. The 
defendant No. 1 remained absent on 20-10- 
73 without any sufficient cause and an 
ex parte decree was passed on 1-11-73. 
The defendant No. 1 after setting aside 
of the ex parte decree again remained 
absent om the date of evidence on 1-11- 
74.. He neither .paid process fee nor 
kept witnesses present on that day and 
his counsel reported no instructions, All 
this shows that the defendant No. 1 was 
deliberately prolonging the litigation on 
one pretext or another as.he was not in 
a position to prove his assertion that his 
father Raghubir Singh had paid Rupees 
8,000/- to the plaintiff on 4-5-1963 there- 
by throwing doubts regarding genuine- 
ness of the receipt dated: 4-5-1963. It is 
unfortunate that the defendant -No. i 
without having any defence worth the 
game has been able to protract the trial! 
zor the last 10 years. We pont ag with 
the reasonings .of the learned single 
Judge for reversing the conclusions of 
the trial Judge. . 


17. In the result. the eng is allow- 
ed with costs throughout, the order of 
the learned single Judge dated 27-8-1976 
is set aside and we confirm the order of 
the trial Judge dated 18-2-1975 dismis- 
sing the application of the defendant 


ra 
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State v. Premabai (C P.- 


No, 1 for setting aside the ex parte 
Pei Counsel’s fee Rs, 250/-, if certi- 
ed. 

Appeal allowed. 
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C. P. SEN AND FAIZANUDDIN, Jc. 

State of Madhya Pradesh, Appellant v. 
Premabai and others, Respondents, 

Misc. First Appeal Nos. 252 and 253 of- 
1973, D/- 2-1-1979.* ae: 

(A) Motor Vehicles Act (4 of 19:9), 
Ss, 2 (19) and 110-B — Jeep owned by 
UNICEF loaned to Government — Acti- 
dent resulting in death of two persons by 
rash and negligent driving of Govern- 
ment driver — Government is vicariously 


liable. 


The definition of owner in S. 2 (19) is 
an inclusive one, According to this deñ- 
nition, owner means, where the person in 
possession is a minor, the guardian of the 
minor, and in respect of a vehicle which 
is the subject of a hire-purchase agre2- 
ment, “owner” means a person in posses- 
sion under the hire-purchase agreement. 
Under the general Law of Torts and also 
under the Fatal Accidents Act, the dri- 
ver is primarily liable for compensation 
for causing death or injuries by his rash 
and negligent driving oi the vehicle, His 
master is also vicariously liable for the 
acts of his servant. Section 110-B only 
stipulates that the Tribunal shall spec‘y 
the amount which shall be paid by the 
insurer, or owner or driver of the vehi- 
cle. It does not provide that these three 
persons are alone liable for the accidext. 
The owner's liability is not absolute, if 
the vehicle is entrusted to an indepen- 
dent person and it is in the complete 
control of that independent person, the 
owner cannot be made liable for the ast 
of that independent person or his ser- 
vant, In the instant case the vehicle 
continued to be in the ownership of the 
UNICEF. The Government though rot 
the owner of the vehicle is liable uncer 
the General law for the acts of its ser- 
vant in causing the death of the two 


pedestrians, by his rash and negligent 
driving. i (Paras 5, 3) 
Anno: AIR Comm., M. V. Act (ist 


Edn.), S. 2 (19), N. 1; S. 110-B, N. 4, 


*(From an award of Claims Tribunal, 
presided by M. D. Bhatt, Rewa, 
D/- 10-7-1973). . 


_AW/AW/A356/79/MVI 
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(B) Motor Vehicles Act (4 of 1939), 
S. 110-B — Accident resulting in death 
— Claim for compensation — Determina- 
tion — Calculation on the basis of the 
amount that would have been saved by 
deceased held faulty — Tribunal ought to 
proceed on the basis as to what the 
deceased was expected to contribute for 
the maintenance of the claimant — In 


` the absence of cross-objection by the 


was not interfered 
(Para 9) 
M. V. Act (ist 


claimant the order 
with, . 

Anno: AIR Comm., 
‘Edn.), S. 110-B, N. 2. 
Cases Referred: Chronological Paras 
AIR 1977 SC 1735 5 
AIR 1976 SC 237 i 6 
1971 Acc CJ 257 (FC) (Malaysia), Teoh 

Khoon Lim y, Lim Ah Choo 8 
AIR 1970 Madh Pra 168 6 
(1967) 3 All ER 586 : (1967) 1 WLR 1508, 

Arthur White (Contractors) Ltd. v. 

Tarmac Civil Engineering Ltd,- 8 


AIR 1966 SC 1697 5 
AIR 1966 Mad 332 7 
AIR 1962 Punj 540 7 
AIR 1943 Nag 22 : 43 Cri LJ 917 7 

K. L. Issrani, for Appellant; S, P. 


Hakim (for No. 1) and M. L. Jaiswal (for 
No. 3), for Respondents, 


C. P, SEN J.:— By this Order, the 
cònnected Misc. (F) Appeal No. 253/73 
(State of M. P. v. Smt, Budhi Devi) is 
also disposed of. Both these ` appeals 
arise out of the same accident. Two 
Claim ‘Cases were consplidated and tried 
together by the Claims Tribunal. The 
‘State has preferred these appeals under 
Section 110-D of the Mbtor. Vehicles Act, 


- 1939 against the awards of compensation 


gramted to the claimants amounting to 
Rs, 10,400/- and Rs. 12,720/- respectively. 


2. The facts not in dispute are that 
on 3-8-1971 at 7 pm., the jeep No. MPA 
5586 which bore the emblem of UNICEF 
was invloved in an accident on the Rewa- 
Gurha road resulting in the instantane- 
ous death of two pedestrians Ramavtar 
and Shivprasad. It is also not in serjous 
dispute that the jeep in question was 
being driven rashly and negligently and 
that the two pedestrians were going by 
the left side of the road when they were 
run over. Shivprasad’s widow Prembai 
preferred a claim before the Claims Tri- 
bunal claiming Rs, 1,26,000/- for the 
death of her husband, while Budhi Devi 
widow of Ramavtar preferred a claim of 
Rs. 86,000/- for the death of her hus- 
band. According to them.. Kusum, re- 
spondent No. 2 was driving the jeer 
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rashly and negligently, the jeep belong- 
ed to the State Government and the dri- 
ver was in its employment in the Raipur 
Development Block. After the filing of 
the written statement it was pleaded in 
the alternative that even if the Pancha- 
yat Inspector, Shrinivas Tiwari-respor:.- 
demt No. 3 was driving the jeep, the 
State would be still liable. for the two 
deaths. At the time of the accident, 
Romavtar was aged 23 years and he was 
a student in the final year of B. Sc. 
while Shivprasad was aged 22 years and 
he was Matriculate ‘and passed ITI train- 
ing in Telephones.- The appellant-State 
contended that as the jeep was owned 
by UNICEF and was intended to carry 
out their applied. nutrition programme, 
the State: Government was not liable for 
any compensation. In the alternative it 
was pleaded that at the time the jeep 
was engaged in discharge of the sover- 
eign functions of the State Govem- 
ment and as such it cannot be made 
liable for any compensation, The driver 
respondent No. 2 contended that the 
Panchayat Inspector Shrinivas Tiwari 
was actually driving the jeep at the re- 
levant time and due to his rash and 
negligent driving with high speed and 
with defective brakes, the accident had 
occurred, resulting in two deaths. The 
respondent No. 3, on the other hand, con- 
tended that he was not driving. the jeep, 
but it was being driven by the driver- 
respondent No, 2 rashly and negligently. 
The Claims Tribunal awarded compen- 
sation of Rs, 10,400/- to Premabai and 
Rs, 12,720/- to Budhi Devi. The Tribunal 
held that respondent No. 2 was driving 
the Vehicle rashly and negligently. 
The jeep was being driven for official 
duty, but not in discharge of. sovereign 
functions of the State. Technically the 
ownership of the vehicle was with the 
UNICEF, but for the purpose of Motor 
Vehicles Act, the State Government be- 
ing in possession and in administrative 
control of the jeep would be deemed to 
be the owner and liable to pay the com- 
pensation for the acts of its driver re- 
spondent No. 2. Aggrieved by this award. 
the State Government has preferred 
these two appeals. There is no cross- 
objection by the claimants. 


. 3. The questions for considerations 
are: (i) whether the jeep was driven by 
the driver respondent No. 2 rashly and 
negligently causing the two deaths, (ii) 
whether the State Government can be 
made liable for the acts of its driver 
when it was not owner of the jeep; and 
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(iii) whether the amounts of compensa- 
tion awarded are excessive; 

4. There is solitary testimony of 
waa 
Shriniwas Tiwari-respondent No. 3 who 
was actually driving the jeep. But, thera 
is no corroboration to his statement. He 
admitted that he made no report.to his 
superiors about the unauthorised driving 
by the respondent No, 3 causing the two 
deaths. As against this, all the other 


occupants of the jeep have stated that it 


was the respondent No, 2 who was driv- 


_ ing the vehicle and not respondent No, 3 


(Ganga Prasad, Tirath Prasad and Shri- 
niwas Tiwari). Besides other indepen- 
dent witnesses, Sukrarnan Prasad, Jag- 
dish Prasad, Ramautar Barai and 
Rambali have corroborated their state- 
ments that it was respondent No, 2 who 
was driving the jeep. According to all 
these witnesses, respondent No. 2 was 
driving the jeep in a unsteady and zig- 
zag manner with the result that the jeep, 
at first dashed against the road culvert 
and then against Ramautar and Shiv- 
prasad, both of whom were on the lett 
side of the road and that finally the jeep 
tumed turtle after hitting one passenger 
bus which was standing at some distance, 
In fact, Shivprasad after being hit by the 
jeep. was entangled in the bumper and 
was dragged to a distance of about 20 
yards, showing the excessive speed with 
which the jeep was moving. We, there- 
fore, concur with the finding of the 
Claims Tribunal that it has been proved 
that the „accident occurred due to rash, 
reckless and negligent driving of the re- 
spondent of the vehicle. 


5. Admittedly, the respondent No. 2 
was in the employment of the State 
Government in the Raipur Development 
Block. According to the case pleaded by 
the State Government, the jeep was be- 
ing driven at the relevant time by the 
respondent No. 2 in discharge of sover- 
eign functions of the State which 
amounts to an admission that the re- 
spondent No. 2 was driving the vehicle 
in discharge of his Official duties. The 
driver is primarily liable for the death 
of Ramavtar and Shivprasad due to his 
rash and negligent driving. Since at the 
relevant time he was driving the vehicle 
in discharge of his official duties, the 
State Government is vicariously liable 
for the acts of its employee. The Supreme 
Court in Sitaram v, Santanuprasad AIR 
1966 SC 1697, has held that a master is 
vicariously liable for the acts of his 
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servant acting in the course of his em- 
ployment. For the master's liability to 
arise,-the act. must be a wrongful -act au- 
thorised by the master or a wrongful and 
unauthorised mode of doing some act au- 
thorised by the master, The driver 
of a car taking the car on the master’s 
business makes him vicariously liable if, 
he commits an accident. Reiterating this 
principle in a recent case of Pushpabai 
v. Ranjit G. and P. Co. (AIR 1977 SC 
1735), the Supreme Court has - further 
held that (at pp. 1743, 1744): 


“For the master’s liability to arise the 
test is whether the act was done’ on the 
owner’s business or that.it was proved 
to have been impliedly authorised by the 
owner. The ‘law is settled that master 
is vicariously liable for the acts of his 
servants acting in the course of his em- 
ployment, Unless the act is done in- the 
course of employment the servant’s act 
does not make the employer liable. 


The recent trend in law is to make the 
master liable for acts which do not 
strictly fall within the term ‘in the course 
of the employment’ as. ordinarily under- 
stood. The owner is not only liable for 
the negligence of the driver if that dri- 
. ver is his servant acting in the course 
af his employment but also when the 
driver is, with the owner’s ‘consent. driv- 
ing the car on the owner’s business or 
for the owner's purposes”, 


Therefore, the State of Madhya Pradesh 
is liable for payment of compensatior: for 
the acts of its driver, even if the State 
Government is not owner of the jeep in 
question. i 


6. Section 110 of the Motor Vehicles 
Act provides for constitution of Claims 
Tribunals for the purpose of adjudicat- 
ing upon claims for compensation in re- 
spect of accidents involving the death of 
or bodily injury to, persons arising out 
of the use of motor vehicles, or damages 
to any property of third party so aris- 
ing or both. Ss, 110-A to 110-F pro- 
vide for the procedure to be followed by 
the Claims Tribunal in awarding eom- 
pensation, 
the Claims Tribunal can make an award 
determining the amount of compensation 
which appears to it to be just and speci- 
fying .the person or persons to whom 
compensation shalt be paid and in mak- 
ing the award the Claims Tribunal shall 
specify the amount which shall be paid 
by the insurer, or owner or driver of 
the vehicle involved in the accident or 
by all or any of them, as the case may 
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purpose of carrying the passengers 


Section 110-B provides that - 
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be. Section 110-F provides that where 
any Claims Tribunal has been constitut- 
ed for any area, no Civil Court shall 
have jurisdiction to entertain any quez- 
tion relating to any claim for compensa- 
tion which may be adjuditated upon by 
the Claims Tribunal for. that area. 
Therefore, it is evident that once a 
Claims Tribunal is constituted, all claims 
regarding compensation in respect of ac- 
cidents arising out of the Motor Vehi- 
cles Act have to be decided by the 
Claims Tribunal and not by Civil Court. 
Recently the Supreme Court in New 
India Insurance Co. Ltd, v. Smt. Shanti 
Misra, AIR 1976 SC 237, has held that on 
the plain language of Sections 110-A and 
110-F the change in law was merely a 
change of forum i.e., a change of adjec- 
tival or procedural law and not of sub-' 
stantive law. Such a change of law ope- 
rates retrospectively and the person has 
to go to the new forum even if his cause 
of action or right of action accrued: prior 
to the change of forum. The jurisdic- 
tion of the Civil Court is ousted as soon 
as the Claims Tribunal is constituted 
and the filing of the application before 
the Tribunal is the only remedy avail- 
able to the claimant. Interpreting these 
provisions a Division Bench of this Court 
iri Kamla Devi v, Kishanchand AIR 1970 
Madh Pra 168, has held that the group of 
Sections 110 to 110F lays down the pro- 
cedure and powers of the Tribunal and 
these sections do not deal with liability 
at all: They only provide a new mode of 


enforcing the liability in respect of ac- 


cidents involving death or bodily injury 
which before the constitution of the Tri- 
bunals was being enforced by Civil 
Courts, The object of these sections is 
to provide a cheap and speedy mode of 
enforcing liability arising out of use of 
motor vehicles. 


7. The Motor Vehicles Act regulates 
and controls the running of vehicles in 
public places and in other places for the 
or 
goods. This has been enacted in the in- 
terests of the safety and convenience of 
the people and of the development of a 
coordinated system of transport. It does 
not deal with the passing of the pro- 
perty in and legal title to the property. 
The definition of owner in Section 2 (19) 
of the Act is not.a complete definition. 
Niyogi, J: (as he then was) in re Bhag- 
want Gopal, AIR 1943 Nag 22, held: 


“The definition. of. the word “owner” 
is very unsatisfactory and unhelpful for 


88 M. P. [Prs, 7-8]- ' State v. 


the solution of the question arising in 
this case. It does mot however appear 
that the Legislature by inserting this de- 


finition in the Aet of 1939 intended to — 


use the word “owner” occurring in the 
various sections of the Act in any sense 
other than the sense in which it is or- 
dinarily understood. Ownership as op- 
posed to possession implies title with the 
incidental right of transfer. A person may 
be in possession and control of vehicle 
nevertheless he might not have any title 
or right to transfer it”. 

I. D. Dua, J. (as he then was) in Shri 
` Ram Pertap v. Punjab Roadways AIR 
1962 Punj 540, has held (at p. 542): 


“Sections 110 to 110-F merely deal with 
the subject of the substitution of the 
Motor Accidents Claims ‘Tribunal in 
place of Civil Courts for the purpose of 
adjudicating on cleims for compensation 
im respect of accidents involving the 
death or bodily injury to persons arising 
out ef the use of motor vehicles. They 
do not deal with the question as to who 
is to be held liable and in what circum- 
stances, if any injury results. from an ac- 
cident. Im order, therefore, to discover 
the criterion or test for fixing liability 
‘one has, in the absence of any statutory 
provision fixing liability irrespective of 
negligence, to turn to the law of Torts’. 
A Division Bench of the Madras High 
Court in Govindarajulu v. Govindaraja 
AIR 1966 Mad 332 has held (at pp, 335, 
337) : 

“There is ample authority for the 
view that the lorry is ‘mot in itself a 
nuisance or a hazardous chattel so as to 
attract the doctrine of absolute liability. 
In the case of a motor vehicle, therefore. 
lability can be fastened as against a 
person only on proof that he was negli- 
gent and that negligence was responsible 
for the accident in question. When a 
motor lorry is entrusted to a workshop 
of a repairer, it cannot be held that the 


owner of the vehicle owed any duty or. 


‘could have exercised any control or 
taken any precaution about the lorry. 
There is no law which throws a duty 
upon the’ owner to speculate and, antici- 
pate that some unauthorised person would 
take the lorry out from the garage of 
_ the’ repairer. It is not one of the neces- 
sary natural consequences that would be 
expected to arise in the matter of en- 
trustment of lorry for repair”. 
Hence the definition of owner in Section 
2 (19) is an inclusive definition, Accord- 
ing to this definition, owner means guar- 
dian of minor. 
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Owner means a person: 
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in pessession under hire-purchase 


agreement. 


8. The Claims Tribunal was not right 
in holding the State Government to bej. 
the owmer of the jeep in question. 
Under the general law of Torts and 
alse under the Fatal Accidents Act, the 
driver is primarily liable for compensa- 
tien for causing death or injuries by his 
rash and negligent driving of the vehicle. 
His master is also vicarieusly liable for 
the acts of his servant, Section 110-B 
only stipulates that the Tribunal shail 
specify the amount which shall be paid 


-by the insurer, or owner or driver of 


the vehicle. ft does not provide that 
these three persons are alone liable for 
the accident. The owner's liability is 
mot absolute. If the vehicle is entrusted 
to an independent person and it is in the 
complete control of. that independent 
person, the owner cannot be made liable 
for the act of that independent person 
or his servant. The House of Lords in 
Arthur. White (Contractors) Ltd. v. Tar- 
mac Civil Engineering Ltd. (1967) 3 All 
ER 586, has held: 


“Owner of an excavator gave it on hire 
and provided a driver.. Hire agreement - 
Stipulated that the driver would be 
deemed to be the hirer’s servant. When 
an accident took place due to negligence 
of the driver, the hirer was entirely 
liable and not the owner”. 

The Federal Court of Malaysia in Teoh 
Khoon Lim v, Lim Ah Choo 1971 Ace CJ 
257 has held that when the owner gave 
his vehicle to’ ahother and the borrower 
knocked down and felled a person, the 
owner was not vicariously liable unless _ 
it is proved that the vehicle was being 
driven by the borrower as agent. The 
vehicle here was loamed by the UNICEF 
to the State Government for carrying 
out the various projects sponsored by the 
UNICEF in the State. From the memos. 
Ex. D-7 and D-8 of the Central Govern- 
ment and memos Ex. D-1, D-3, D-4 and 
D-6 of the State Government, it is clear- 
that the jeep in question continued: to 


be in the ownership of UNICEF. The 


Central Government allotted the same to 
the State Government. and the State 
Government had further allotted it to 
its Raipur Development Block at the 
relevant time and was used under the ap- 
plied nutrition programme. It was 
under the direct control and use of the 
State Government. Driver-respondent 
No. 2 was an employee of the State Gov- 
ernment .and he was engaged to drive 


a 
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the jeep. At the time of accident, the 
jeep was being driven in connection with 
official work of the State Government 


and by the respondent No. 2 in the dis- - 


charge of his duties as Government Ser- 
vant. Simply because the State Govern- 
ment was required to submit regular re- 


turns about the use of the vehicle and . 


about the purpose for which it was be- 
ing used, it would not show thet the 
UNICEF any way had control over the 


` vehicle so long as the vehicle remeined 


in charge of the State Government. Such 
returns were required to be submitted as 
the UNICEF wanted to be satisfied that 
the vehicle was being used for the pur- 
pose it was loaned out, The State '3ov- 
ernment though not the owner of the 
vehicle is liable under the General Law 
for the acts of its servant in causing the 
death of the two. pedestrians, by his rash 
and negligent driving. 


9. In Misc. (F) A. No. 252/73, Prembai 
has been given an award of compensa- 
tion of Rs. 10,400/-, Deceased Shivprasad 
was a Matriculate and he had passed his 
ITI training in Telephones. In Misc. 


` (F) A. No. 253/73, Budhi Devi has been 


awarded Rs. 12,720/-. Deceased. Ramav- 
tar was aged 23 years and he was a final 
year B. Sc., student, The Tribunal have 
taken their life expectancy -to be 50 years 
and it has proceeded on the basis that 
these two persons would have been- sav- 
ing Rs. 25/- and Rs. 30/- per month i.e., 
Rs. 300/- and Rs, 360/- per annum. Mul- 
tiplied by 28 and 27 respectively he ar- 
rived at the figures Rs. 8,400/- and 
Rs, 9,720/-. By adding amounts of 
Rs, 2000/- and Rs, 3000/- respectively to- 


- [wards the loss of consortium to the clai- 


mants due to the premature death of 
their husbands, the Tribunal gave the 
awards of Rs. 10,400/- and Rs, 12,720/-. 
The calculation is obviously faulty and 
the amounts awarded are bit low. The 
Tribunal ought to have proceeded on the 
basis as to what the comtribution the de- 
ceased were expected to contribute for 
the maintenance of their wives, which 
could no be less than Rs, 100/- per month 
in each case. 
be Rs. 1200/- multiplied by 27 or 28. 
The amount would have to be rounded 
off to a lesser amount because of the 
lump sum payment. But in the absence 
of any cross-objection, we are unatle to 
enhance the amounts of compensation. 
We, therefore, hold that the amourts of 
compensation awarded require no in- 
terference. 


Total monetary loss would ` 
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10. The appeals, therefore, fail and 


‘they are dismissed with costs. Counsel’s 


fee as per schedule, if certified, 
` Appeals dismissed. 
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Jugalkishore Asati, Appellant v, State 
of Madhya Pradesh, Respondent. ; 
First Appeal No. 47 of 1973, D/- 
9-11-1978.* ~ i 
(A) Arbitration Act (10 of 1940), Sec- 
tion 37-(5) — Limitation. Act (36 of 
1963), S. 14 — Exclusion of time spent 
in arbitration proceedings — Allowed 
only under S. 37 of Arbitration Act 


_and not under S. 14 of Limitation Act. 


The time spent in the arbitration 
proceedings can. be excluded only un- 
der S 37, Arbitration Act and not S. 14, 
Limitation Act, as special provision has 
‘been made to this effect in the Arbi- 


. tration Act itself, 


' (Pera 6 

Anno: AIR Manual (3rd Edn.), Arbi- 
tration Act, S. 37, N. 3. f 

(B) Arbitration Act (10 of 1840), Sec- 
tion 8 (1) (b) — Powers of Court — 
Court has power to appoint arbitrator 
where arbitrator chosen by parties re- 
fuses to arbitrate. AIR 1971 SC 2298. 
Foll. _ (Para 1) 

Anno: AIR Manuél (8rd Edn.), Arbi- 
tration Act, S. 8, N. 4, 

(C) Arbitration Act (10 of 1940), Sec- 
tion 37 (5) — Exclusion of time — 
Order of Court that it had no power 
to appoint another arbitrator on arbi- 
trator chosen by parties refusing to 
arbitrate — Suit filed — Time taken 
in arbitration proceedings has to 7 be 
excluded, 
` In the instant case the parties to a 
contract appointed the Board of Reve- 
nue to be their sole arbitrator. The 
Board refused to arbitrate. ` Thereon 
the District Judge passed an order that 
he had no power under S. 8 to appoint 
another arbitrator. One of the parties 
filed a civil suit in respect of the con- 
tract. 

. Held that the order of the District 
Judge left no option to the plaintiff 
but to file a civil suit on the assump- 
pill atc ce N a aa i SOT 


*(From decree of M. S. Quraishi, OM- 
ciating Dist.-J., Balaghat, D/- 15-1- 
1973.) 
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tion that the agreement has ceased to 
have effect in view of the order since 


the sole arbitrator, the Board of Reve- . 


nue, refused to arbitrate in the mat- 
ter. Therefore, the plaintiff was en- 
titled to exclusion of the 
before the Board of Revenue in . the 


Arbitration proceeding and in the pro- ` 
{Para 7) 


ceeding under Section 8. 

Anno: AIR Manual (3rd Edn.), Arbi- 
tration Act, S. 37, N. 3. 

(D) Forest Act (16 of 1927), 
M. P. Forest Contract Rules, R. 8 — 
Forest Contracter’s default in payment 
of instalment: — Right of Forest De- 
partment to stop working of cantract. 

Where payment of instalment was 
the essence of the contract, and the 
person thereunder entitled to collect 
certain forest produce, defaulted in 
paying an instalment, 

Held that a breach was committed by 
him and the Forest Department: and its 
servants were within their rights to 
stop the workirg of the contract- by 
him, Being the defaulter he was not 
entitled to claim any damages. AIR 
1967 SC 1105 and AIR 1972 Madh Pra 
116, Rel, on. i (Para 8) 


Anno: AIR Manual (3rd Edn. ds Forest - 


Act, S. 83, N. 1. 
Cases Referred: Chronological Paras 
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AIR 1974 Madh Pra 101 (FB). 
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AIR 1967 SC 1105: 1967 All LJ 327 
AIR 1962 SC 78:1961 All LJ 748 _/ 
. AIR 1954 Bom 309 
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` AIR 1943 All 162: 1943 All LJ 69 
AIR 1929 PC 103: 1929 All LJ 254 
K. P. Munshi, for Appellant; K. K. 
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C. P. SEN, J.:— This is plaintiff's ap- 
peal against the dismissal of the suit 
with costs for damages and interest by 
the- District Judge, Balaghat. The only 
relief granted is that the plaintiff is 
entitled to adjustment of an amount of 
Rs, 2891.20p.. towards the last default- 
ed instalment and the defendant is 
restrained from recovering the amount 
so paid from the plaintiff. - 


OTTO JONO 


2.. The plaintiff is a forest contrac- 
tor. In a public auction held- on 3-8- 
1949 the plaintif acquired right to 
extract, collect and remove all the 
Harra grown in Government forest of 
Lamta, Baihar and Shupkhar ranges, a 
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time spent- 


S. 83 — . 


A.L R. 


part of Balaghat range, Raiyatwari, 
Minhai forest and unoccupied lands 
lying within the boundaries of the said 
forest ranges and areas under the 
management of Irrigation and Veteri- 
nary Departments within the said forest 
ranges, The indenture was signed by 
the Forest Secretary of the Forest De- 
partment of the defendant on 14-il- . 
1950, The period of lease was from 
30-1-1949 to 30-6-1952 as per Ex. B.-1l. 
The consideration of Rs. 1,66,500/- was 
payable in six instalments each instal- 
ment being of Rs, 27,750/-. The last 
instalment fel] due on 1-1-1952 and the 
plaintiff defaulted in paying this instal- 
ment. The D. F, O. by his letter Ex. 
D. 5 dated 20-2-1952 issued a revenue 
recovery certificate to-the Tahsildar for 
recovery. of the last instalment from 
the plaintiff. Copies of this letter were 
endorsed to the Range Officers with 
direction that they should stop working 
of the forest contract by the plaintiff 
till the production of a challan show- 
ing payment of the last instalment. The 
plaintiff moved the D. F. O. for ex- 
tension of time to pay the last. instal- 
ment and for stay of further proceed- 
ings against him, The D.. F. O, by his 
letter dated 4-3-1952 - stayed recovery 
proceedings before Tahsildar till 20-3- 
1952. The plaintiffs application was 
forwarded to.the Conservator of. Forest 
who returned the same as being un- 
stamped, In. the meanwhile, the plain- 
tiff moved , several applications for post- 
ponement of recovery proceedings and 
offered to pledge stock of about 1 lac 
maunds of Harra as security towards 
payment of the last instalment. Vide 
Ex. P. 14 dated 16-4-1952 the plain- 
tiff applied to the Secretary of the 
Forest Department for extension of 
time to pay the last instalment and 
also for extension of the contract 
period. The secretary by his memo Ex. 
P. 21 dated 19-6-1952 rejected the 


-plaintiff’s prayer for ` exiension of the 


contract period but granted him time 
till 30-6-1952 to pay the last instal- 
ment, This letter was communicated 
to the plaintiff by D. F. O, by his 
memo Ex. P. 22 dated 27-6-1952. There- 
after, as per cl. No. 9 of the indenture 
the plaintiff referred the dispute to the 
sole arbitration of the Board of Revenue 
vide Ex. P. 2 dated 14-8-1952, The 
defendant made appearance before the 
Board and contested the claim and in- 


sisted on enforcement of the arbitration 
clause. However, on 7-4-1961 the Board 


. tion of another arbitrator. 


“and stoppage of shipment, 
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of Revenue declined to arbitrate in the 
matter expressing its inability because 
of the load of regular ‘work in the 
Board. The plaintiff . then served a 
notice Ex. P. 26 dated 20-6-1961 ask- 
ing the defendant to concur in the 
appointment .of another arbitrator. Since 
no reply was received, the plaintif ap- 
plied under Section 8 of the Arbitra- 
tion Act, 1940, on 3-8-1961 for substitu- 
The appli- 
cation was contested by the defendant. 
Finally the application was rejected by 
the Additional District Judge, Balaghat, 
on 24-8-1962 vide Ex. D.3. The plain- 
tiff then sent a notice under Section 80 
C. P. C. on 20-11-1962 vide Ex P. 27 
claiming Rs. 75,928.33p. as damages 
along with interest for the wrongful 
act of the defendant and its servants 
and then filed: the present suit on 23-9- 
1963. 


3. The plaintiff's case is that there 
was sudden and unforeseen depression 
in the Harra market at the end of 1951 
on account of closure of Suez Canal 
At about 
the same time, proprietary rights were 
abolished under the M. P. Abolition of 
Proprietary Rights Act, 1950, and erea- 
ted complications for the plaintiff. 
This led to shortage of funds in the 
hands of the plaintiff and so he was 
not able to make the payment of -the 
last instalment which was due on 1-l- 
1952. Despite valid grounds for non- 
payment of the last instalment, the de- 
fendant refused to extend time for pay- 
ment of the last instalment nor they 
extended the contract period which was 
to expire on 30-6-1952. In fact, the 
amount was well secured and the piain- 
tiff had furnished his personal security. 
In pursuance of the D. F. O's crder 
dated 21-2-1952 the Forest Officers stop- 
ped working of the contract by the 
plaintiff. In consequence of the crder 
of D. F. O., 12,641.20 maunds of col- 
lected Harra and 68,400 maunds of 
uncollected Harra remained in the con- 
tract area and could not be removed. 
The entire quantity .was damaged and 
spoiled in the rains. Despite the pain- 
tiff’s repeated request, he. was ne-ther 
allowed to collect and remove this 
Harra from the contract area nor the 
defendant and its servants took any 
step to store Harra to save it from be- 
ing spoiled in the rains. The D.. F. O. 
and the Forest Officers had no -ight 
under the contract or the Forest Act 
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or Rules to put such an embargo on 
the plaintiff's right of collection, ex- 
traction and removal of Harra from the 
contract. area. In the alternative, even 
if the default in payment of the last 
instalment amounted to breach of any 
condition of, the contract, still the de-" 
fendant was bound under Section 73 of 
the Indian Contract Act to mitigate the 
damages by collecting and selling the 
said stock of Harra or by reauctioning 
Harra lying in the contract area. The 
plaintiff claimed Rs, 28048.2lp. to- 
wards price of collected Harra and 
Rs. 47,880/- towards price of uncol- 
lected Harra lying within the contract 
area, i.e. total Rupees 75,928.2lp, From 
this amount Rs, 24.858.8lp. was pay- 
able by the plaintiff to the defendant 
towards the last instalment as having 
already paid Rs, 2891.20p, as per 
order of the Board of Revenue towards 
the last instalment, Therefore, the 
plaintiff claimed Rs, 51,069.69p. tov 
wards the damages, He also claimed 
Rs. 68,815.64p, as interest on the 
damages at the rate of 1 per cent per 
annum from 1-7-1952 till the date of 
the suit together with Rs. 200/- as 
notice charges. Thus, in all the plain- 
tiff claimed Rs, 1,20,000/-. According to 
the plaintiff, the time spent during 
the arbitration proceeding before the 
Board from 14-8-1952 to 7-4-1961 and 
from 20-6-1961 to 28-8-1962 in the 
proceeding under Section 8 of the Arbi- 
tration Act before the Additional Dis- 
trict Judge are liable to be excluded 
in computing the limitation for the 
suit under Section 37 of the Arbitra- 
tion Act read’ with Section 14 ‘ot the 
Limitation Act, 1963, the defendant 
having. participated and insisted on the 


arbitration’ clause before the Board, it 
is estopped from raising any objection 
‘now. i 

4 The defendant contested the suit 


and submitted that the plaintiff's claim 
is hopelessly barred by time. The arbi- 
trator became functus officio after 4 
months of entering into reference . un- 
der Rule 3 of Schedule 1 of the Arbi- 
tration Act, Therefore, there was no 
question of exclusion of the period after 
expiry of 4 months taken before the 
Board of Revenue. Moreover, the arbi- 
trator mot being -a Civil Court, time 
spent in the proceeding before the 
Board cannot be excluded under Sec- 
tion 14 of the Limitation Act. This 
apart, the plaintiff having defaulted in 
paying the last instalment, he commit- 


92 M.P. {Prs, 4-6] 


ted breach of contract and he had no 
right to seek extension of time for 
payment of the instalment or extension 
of the contract period. Time of pay- 
ment being essence of contract, .the 
plaintiff lost all his right under thè 
contract. The D. F. O., under the cir- 
cumstances, was justified in issuing 
instructions to the Range Officers to 
check movement of Harra outside the 
contract area, the defendant having ‘un- 
paid seller’s lien’ on the Harra. The 
season for collection of Harra starts 
from November and ends by February. 
The plaintiff had already collected all 
the Harra before the D, F. O issued in- 
structions to the Range Officers. Be- 
sides, the plaintif was in financial 
stringency and he had himself suspend- 
ed further collection and transporta- 
tion of Harra. The defendant also dis- 
puted the quantity of collected and un- 
collected Harra lying within the con- 
tract area as claimed by the plaintiff. 
The defendant was entitled to claim 
interest at the rate of 6.25% per annum 
on the amount of the last instalment 
which fell due on 1-1-1952. The suit 
was, therefore, liable to be dismissed 
with costs. 


5. The learned District 
to the conclusion that the defendant 
having participated in the arbitration 
proceeding before the Board of Revenue 
and having insisted on the enforce- 
ment of the arbitration clause, it is 
now estopped from raising the plea that 
the arbitrator became ` functus officio 
after 4 months of entering into refè- 
rence under R. 3 of Sch. 1 of the Arbi- 
tration Act. The defendant having raised 
no’ objection, then, it would be taken 
that they had waived such objection, 
but the plaintiff is not entitled to ex- 
clusion of the period after expiry of 
4 months after entering into reference 
by the Board since the plaintiff was 
grossly negligent in not seeking exten- 
sion of time from Court, Section 14 of 
the Limitation Act has no application 
and the exclusion can be only under 
Section 37 (5) of the Arbitration . Act 
but since no award has been given nor 
the arbitration agreement has been 
superseded by Court, the period spent 
in the arbitration proceeding before the 
Board cannot be excluded. The plain- 
tiff had no right to claim extension of 
time for payment of the last instalment 
and there was no provision in the con- 


traet mor in the rules for extending the 
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Judge came ` 


“Bench of this Court . 


ALR 
time of payment of the instalment. Un- 
der R. 7 of the Forest Contract Rules 
(hereinafter referred to as the Rules) 
the period of contract can be extended 
at the sweet will and. uncontrolled dis- 
cretion of the State Government. The 
plaintiff having defaulted in payment of 
the last instalment, he himself commit- 
ted breach of contract, and, therefore, 
he had no right to work the contract 
thereafter. The D.F.O. was within his 
right in stopping working of the contract 
and no breach has been committed -by 
the defendant or its servants, The orders 
of the defendant and its officers being 
lawful, the plaintiff is not ‘entitled to 
any damages, Besides, the plaintiff has 
failed to-prove that he has sustained any 
damages as claimed by him, The plain- 
tiff has also failed to prove that 12, BAI. 20 
maunds of collected Harra and 68, 400 
maunds of uncollected Harra remained 


-` in the contract area at the time of stop- 


page of working of contract by the D.F.O. 
In fact, the plaintiff himself was hard- 
pressed and he had stopped working . of 
the contract much before the D.F.O. 
issued order stopping the work, The 
plaintiff is also not entitled to claim 
any interest as this would amount to 
awarding damages on damages, The 
plaintiff’s suit accordingly must fail ex- 
cept to the extent of payment of Ru- 
pees 2891.20 p. as per order of Board of 
Revenue. Accordingly, the suit has. been 
dismissed. 


6. The first question to be considered 
is whether the plaintiff's suit is within 
time and the plaintiff is entitled to ex- 
clusion of the period spent in the arbi- 
tration proceedings -before the Board 
of Revenue and also the period spent in 
the proceedings under S. 8 of the Arbi- 


` tration Act before Addl. District Judge. 


It is not. disputed that the present suit 
is governed by Art. 115 of the Limita- 
tion Act, 1963 and that the cause af ac- 
tion arose on 1-7-52, Under S, 46 of the 
Arbitration Act the provisions of the 
Act except Ss, 6 (1}, 7, 12 and 37 shall 
apply to every arbitration under any 


‘other enactment for the time being in 


force. In the present case, . admittedly, 
there is no statutory arbitration provid- 
ed under the Indian Forest Act. A Full 
in Rama Ratan 
Gupta v. State of M. P., AIR 1974 Madh 
Pra 101 has held that forest contracts 
are not statutory contracts. Therefore, 
the present case is governed by Sec- 
tion 37 of the Arbitration Act, Sub-sec- 
tions (1) and (5) of S, 37 are as under:— 


‘Co. Ltd, AIR 


prior to the 
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"37 (1). All the provisions of the Indi- 
an Limitation Act, 1908, shall apply to 


arbitrations as they apply to proceedings 


in Court. 

(5) Where the Court orders that an 
award be set aside or orders after the 
commencement of an arbitration, that 
the arbitration agreement, shall cease 
to have effect with respect to the dif- 
ference referred, the period between the 
commencement of the arbitration and 
the date of the order of the Court shall 
be excluded in computing the time pre- 
scribed by the Indian Limitation Act, 
1908 (9 of 1908) for commencement of 
the proceeding (including arbitration) 
with respect to the difference referred.” 

Chhagla C. J. (as he then was} in 
Purshottamdas v. Impex, AIR 1954 Bom 
309, has held as under (at p. 311):— 

“The expression ‘a Court of first in- 
stance and a Court of appeal’, makes it 
amply clear that what the Legislature 
had in mind were judicial Courts, Courts 
established by -the law of the land, and 
not Courts in the wider sense of domes- 
tic forums or tribunals, 


Undoubtedly, the time taken up in 


arbitration proceedings can be excluded, . 


but that time can be excluded not under 
S. 14, Limitation Act but under S. 37 (5), 
Arbitration Act, and in order to exclude 
time taken up in arbitration proceedings 
the tests laid down by the Legislature 
in S. 37 (5) must be applied and satis- 
fied.” 

In that case it was explained that -the 
decisions of the Privy Council in Eam- 
dutt Ramkissen v. E. D. Sassoon & Co., 
AIR 1929 PC 103, Behari Lal Baij Wath 
Prasad Firm v. Punjab Sugar Mills 
1943 All 162 and 
Fatehchand v. Wasudeo Shrawan, AIR 
1948 Nag 334, were decisions 
) enactment of Arbi- 
tration Act of 1940 and are no ləng- 
er good law as there is specific provision 
made under S. 37 of the neh ae Act. 
This decision of Chhagla, C 


quoted ‘with approval by the Supreme 


` Court in S. T. Commr., U, P. v. Parson 
Tools & Plants, Kanpur, AIR 1975 SC 


1039. Therefore, the time spent in the 
arbitration - proceeding can be excluded 


only under S. 37 and not under S. 14 of- 


the Limitation Act as special provision 
has been made to this effect in the Arbi- 
tration Act itself. 


7. The learned trial Judge has not 
given benefit of S. 37 (5) to the plaintiff 
on the grounds (i) that he was grossly 
negligent in not seeking extension — of 


. J. has deen | 
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time under S, 28 of the Act after ex- 
piry of 4 months. from the time the 
Board entered into reference and (ii) 
there was no order of Court supersed- 
ing the arbitration agreement, We are 
unable to accept the reasonings of the 
trial Judge. Even after award was given, 
the plaintiff could. have applied for ex- 


tension of time as has been held in Hari 


Shanker Lal v. Shambhu Nath, AIR 1962 
SC 78."So the plaintiff could not be said 
to be grossly negligent because he had 
not applied for extension of time. Under 
S. 37 (5) the period spent in arbitration 
can be excluded (i) where the Court 
orders that the award be set aside . or 
(ii) where after commencement of the 
arbitration, the Court orders that the 
arbitration agreement shall cease to have 
effect. In the present case, no award was 
given. So we have to see whether there 
is order of the Court that the agreement 
shall cease to have effect. It is not the 
requirement of this sub-section that 
there should be order of the Court su- 
perseding the arbitration agreement. 
After the Board of Revenue refused to 
arbitrate in the matter, the plaintiff sent 
a notice on the defendant to concur in 
the appointment of another arbitrator. 
Since no reply was received, the plain- 
tiff filed an application under S. 8 of the 
Arbitration Act for substitution of 
another arbitrator. The Addl. District 
Judge by his: order dated 26-8-62 held 
that since under the arbitration ‘clause 
the Board of Revenue was alone to arbi-| 
trate in the matter and it having refused 
to arbitrate, the Court has no power to 
appoint another arbitrator. The effect of 
this order was that by implication the 
arbitration agreement ceased to have 
amy effect- after the order and the plain- 
tiff’s only remedy was then to file a civil 
suit, although the order of the Addl. 
District Judge seems to be. erroneous 
and contrary to the. decision of the Sup- 
reme Court in P. G, Agencies v. Union 
of India, AIR 1971 SC 2298 in which it 
‘has been held as under*:— 


“Where in an agreement the Judicial 
Comnfissioner of the State of Himachal 
Pradesh was appointed Arbitrator by his 
designation and not by his name: 

Held that the fact itself did not afford 
any indication that the parties to -the 
agreement intended not to” supply : ‘the 
vacancy if the judicial Commissioner. re- 
fused to act or was incapable of acting.” 


whatever that be, the order of the Addl. 
*See AIR headnote. a 


~ 
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District Judge left no option to the 
plaintiff but to file a civil suit on the 
assumption that the agreement has ceas- 
ed to have effect in view of the order 
‘since the sole arbitrator, the Board of 
Revenue, refused to arbitrate in the mat- 
ter, Therefore, the plaintiff is entitled to 
exclusion of the time spent before the 
Board of Revenue in the arbitration pro- 
ceeding between 14-8-52 to 7-4-61 and 


from 20-6-61 to 28-8-62 in the proceed- . 


ing under S. 8 of the Arbitration Act. 
If these periods are excluded, then the 
plaintiff’s suit is within limitation. 


8. Now the most important question 


remains whether the plaintiff has any -> 


right to claim any damages. The suit 
was filed on the footing that the defen- 
dant and its officers committed breach 
of contract: by stopping the working of 
the contract by the plaintiff after the 
_ plaintiff defaulted in payment of the last 
instalment on 1-1-52 but in the course 
of the argument it has been submitted 
here that the defendant and its servants 
are joint tortfeasers, they having ille- 
gally stopped the working of the con- 
tract without there being any power 
under the contract or under the provi- 
sions of Forest Act to stop the working 
of the contract, The defendant could 
have terminated the contract under R, 29 
but that was not done. Under Rule 8 the 
working could have been stopped if the 
goods already extracted exceeded the 
value of the instalments already paid 


but that is not the case here, There is, 


no other provision for stoppage of the 
work. The contention is without any 
merit. The Supreme Court in State of 
M. P. v. Kaluram,; AIR 1967 SC 1105, 
has held as under. (at pp. 1107, 1108):— 
“Besides the contractual right which is 
conferred upon the State by R, 8 to stop 
removal of goods in value exceeding the 
amount already paid by the contractor, 
where the consideration is payable ` in 
instalments the statute has imposed: a 
charge upon the goods sold, inter alia, 
for the price thereof, and has authorised 
the Forest Officer to take possession of 
the. goods until such amount is paid. If 
the amount is not paid when due, the 
Forest Officer may sell the produce by 
public auction. The State Government 
has therefore under the terms of the 
` contract and by virtue of the statute, 
even though the property in goods has 
passed to the contractor, ‘the right to 
. Stop removal of the gonds and take pos- 
session thereof till the amount due is 
paid and to sell the goods if the amount 


Jugalkishore v. State (C. P. Sen J.) 


_under the contract ceased, and all 


-ment, a breach was committed by- 


A.I R. 


-is not paid when due; the State has also 
the power to prohibit removal of the 
goods when the value nf the forest pro- 
duce removed by the contractor exceeds 
the amount of instalments already paid, 
to check and examine the goods, and to 
terminate the contract in case of default 
in payment of the amount due and to 
take possession of the goods either in 
the contract area or in the depots of the 
contractor.” 


A Division Bench of this Court rely- 
ing on the above decision has further 
held in State v. Boota Singh, AIR 1972 
Madh Pra 116 as under (at pp. 119, 120): 


“There is no warrant for the submis- 


* sion that de hors Rule 8, the Divisional 


Forest Officer had no power to order a 
stoppage of working. The Divisional Fo- 
rest Officer's coercive powers are given 
in S. 83 of the Forest Act, This contem- 


. plates two stages (a) the seizure of the 


forest produce and (b) the sale there- 
of, When there is power of seizure to — 
secure payment of a defaulted instal- 
ment, it logically follows that there is 
the power to order a stoppage of work- 
ing. Under Clause 2 of the contract deed 
(Ex, D-3), the plaintiff’s right to fell and 
remove the forest produce was subject 
to his observance of the terms and con- 
ditions. The failure to pay an instalment 
is an important breach of the conditions 
of a forest contract. While it is true that 
the power given in Rule 8 of the Forest 
Contract Rules to stop operations: is ex- 
ercisable if the rate of work exceeds 
substantially the rate of payment of in- 
stalments, but that. does not mean that 
theret is no power apart from it. Where 
there was a default in payment of the 
instalments, the Conservator of Forests 
was entitled to terminate the contract 


` under Rule 29. Under Rule 29 (2), upon 


right 

the 
forest produce remaining within the con- 
traci area became the absolute property 
of the Government.” 


Since the payment of instalment was| 
the essence of the contract and the plain- 
tiff defaulted in paying the last instal- 
the 
plaintiff- atid the defendant and its ser- 
vants were within their right to stop 
the working of the contract by the plain- 
tiff Their actions were lawful and the) 
plaintiff is not entitled to claim any 
damages, he himself being the defaulter. 

Though the contract was ‘not terminated, 

the defendant was not obliged to reauc- 


such termination, the plaintiff's 


af 
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tion Hatra lying in the contract area 
as has been held by this Court in the 
above case. 


9. Even assuming that thè stoppage 
of the work was wrongful, still the plzin- 
tiff has failed to prove ‘that he has suf- 
fered any damages. The plaintiff has not 
proved that when the working of zhe 
contract was stepped on 21-2-52 as per 
order of the D.F.O., there were 12,641.20 
maunds of collected Harra and 68.400 
maunds of uncollected Harra in the con- 
tract area. The plaintiff has tried to prove 
this fact by examining several persons 
who claiméd to be Gumashtas or commis- 
sion agents of the plaintiff working in 
the contract area and collecting Herra 
on his behalf, Their bald statements md 
letters cannot be accepted. The plaintiff 
has not produced his account baoks 
which would have been the best evi- 
dence to show as to what was the amount 
spent in collecting Harra. It is clear 
from the admissions of the plaintiff that 
he had only collected 25,000 maunds of 
Harra in the first year of contract but 
the figures now given are highly exag- 
gerated, The plaintiff used to make ad- 
vances to his Gumashtas and commission 
agents for collection.of Harra from vil- 
lagers, The villagers used to pick up 


_ and collect Harra from the contract area 


and on receiving wages as fixed by Col- 
lector, Gumashtas and commission agents 
used to collect Harra from Harra pick- 
ers. Gokuldas (P.W. 46), elder brot-er 
of the plaintiff, who was working the 
forest on his behalf stated that he bad / 
maintained account of the’ advances 
made to his Gumashtas and commission 
agents for collection of Harra. No ac- 
count book has been produced to skow 
the amounts which were advanced from 
time to time. Besides the oral evider.ce, 
the plaintiff also tried to prove his let- 
ters by relying on the statements sib- 
mitted by them to the Forest Offizer 
under Exs. P-20, 30, 31 and’ 32. These 
documents were sought to-have been pre- 
pared oni the information collected from 
the plaintiffs Gumashtas and commis- 
sion agents. Several letters of Gumashtas 
and commission agents were filed Eut 
most of them are said to be dead, Th2se 
letters were not signed’ by the Gumash- 
tas and commission agents in the regular 
course of business but on the asking of 
the plaintiff and that too after the čs- 
pute had already arisen. Therefore, no 
reliance can be placed on such letters 
and evidence. Some other Gumashtas and 
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. commission agents who are alive were 
mot examined. As per plaintiff's letter 


Ex. P-36 and admission of Gokuldas 
(P.W. 46) he could collect only 25,000 
maunds of Harra in 1949-50 and it has 
not .been. explained as, to how there 
would. be 3 fold increase in the year 
1951-52. According to Prakash (D.W, 1), 
a Forest Ranger, the period of collection 
of Harra is from November to February. 
It is not disputed that Harra fruits are 
not picked up from trees but they are 
Picked up from ground after they fell 
down from trees, Gokuldas has admitted 
that he had already purchased 23,000 
maunds of Harra till the working of the 
contract was stopped in that year. Ac- 
cording to the plaintiff, there was slump 
in the market from December 1951 and 
there was mo purchaser for the stock of 
14 lac of maunds of Harra already held 
by the plaintiff. According to Gokuldas 
(P.W. 46) during the period they were 
indebted to the extent of Rs. 60,000 and 
they’ had to mortgage their property but 
they were not getting any further. loans. 
He admitted that cost of collection was 
Rs, 2.25 per maund while there was no 


_buyer even at the rate of Rs, 1.50 per 


maund, which shows that the collection 
of Harra was no more profitable and ‘the 
plaintiff had no funds and under the ad- 
verse market conditions the plaintiff 
could not have collected any more Harra 
as he had already a very large stock 
lying with him. The plaintiff in his let- 
ters Exs. P-9 dated 27-2-52, P-11 dated 
18-3-52 and P-43 dated 19-3-52 has 
clearly mentioned. that -under the ad- 
verse market conditions collection of 
Harra has become unremunerative and 
he has stopped the same, Under the cir- 
cumstances, it would not be unreason- 
able to hold that the plaintiff himself 
stopped collection of Harra due to un- 
favourable market conditions much be- 
fore the stoppage of work by- the forest 
authorities. The plaintiff. has tried to 
show from Ex. P-57 which is said to be 
an agreement between the plaintiff and 
Bata Shoe Company dated 28-2-52 where- 
in Bata Shoe Co. agreed to purchase 
Harra from the: plaintiff at the rate of 
Rs. 3/7/6 p. per maund, Firstly, this 
agreement has not been proved by exa- 
mining someone from Bata Shoe Co, Se- 
condly it is very unlikely that such a 
clumsy document would have been exe- 
cuted by Bata Shoe Co. on a revenue 
stamp. Thirdly when according to the 
plaintiff's own showing the market had’ 
fallen down and theré was no buyer 
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even at Rs. 1.50 per maund, it was un- 
likely that Bata Shoe Co. agreed to pur- 


chase at such high rates. Gokuldas (P.W. 


46) admitted that the plaintiff had receiv- 
ed payments from Bata Shoe Co. in: pur- 
suance of this agreement but those pay- 
ments have not been proved by produc- 
ing the account books or the bank ac- 
counts of the plaintiff. The plaintiff has, 
therefore, miserably failed to prove that 
he suffered any damages on account of 
stoppage of the work by the defendant 
and its servants. Since the plaintiff is 
not entitled to any damages, there is no 
question -of payment of any interest. 
Moreover, no interest can be awarded 
on damages. The plaintiff's suit has been 
rightly dismissed. 

10. Accordingly, the appeal fails and 
it is dismissed with costs, Counsel’s fee 
as per schedule, if certified, 

Appeal dismissed. 
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C. P. SEN AND B. C. VARMA, JJ. 

Associated Commercial Engineers, 
Tawanagar, Appellant v. State of Ma- 
dhya Pradesh and another, Respondents. 

Misc, First Appeal No, 64 of 1974, D/- 
25-10-1978.° 


Civil P. C. (5 of 1908), S. 20 — Place 
of suing — Suit against State Govern- 
ment — Words ‘actually and voluntarily 
resides’ do not apply — Suit can’ be 
filed where business is carried on — 
Contract for construction of dam — Con- 
tract executed by Chief Engineer on he- 
half of Governor — Construction of dam, 
whether amounts to carrying on busi- 
ness by Government, - (Constitution of 
India, Art. 299). - 


Under Section 20-a suit could be ‘filed 
at the place where the defendants or any 
of them actually and voluntarily resides 
or carries on business or personally 
works for gain and where cause of ac- 
tion wholly or in part arises. It is now 
settled law that, the words ‘actually and 


voluntarily resides’ do mot apply to- 


Union of India or State Government. 
They refer only to natural persons and 
not to legal entities. However, the -Gov- 
ernment can carry on business and, 
therefore, a suit can be filed where the 


*(From order of D. K. Jain, Ist Addl. 
Dist, J., Bhopal, D/- 30-10-1973.) 
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- business is carried on, AIR 1963 SC 1681, 
Rel. on. . (Para 6) 

Under the directive principles of the 
Constitution. State is required {0 promote 
welfare of the people, economic. acti- 
vity and proper development of the State 
so as to promote agriculture: and indus- 
tries in order to improve. living condi- 
tions of the people and expand social and 
cultural activities. The plaintiff, under 
the circumstances, should have placed 
material to show that the construction 
of Tawa Project was only a business 
proposition and not under any of the 
duties cast on the State under the direc- 
tive principles of the Constitution. In 
the absence of any material on record 
it cannot be said that construction of 
dam is a business activity by the State. 
A suit based on contract’ can be filed (i) 


at a place where the contract was made ` 


or (ii) where breach was committed. F 
; (Para 7) 
The suit contract was executed at Tawa 


- in Hoshangabad District by the Chief 


Engineer on behalf of Governor of State 
of M. P. Therefore, a valid ánd enforce- 
able contract came into force at Tawa 
under Art. 299 of. the Constitution when 
the same was executed by the Chief 
Engineer on behalf of the Governor of 
State of M. P., The withdrawal of the © 
work from the plaintiff was also at Tawa 
by the Superintending Engineer,, The | 
withdrawal of the work came into force 
when it was communicated to the plain- ` 
tiff at Tawa. Simply sending a notice to 
the defendants for appointment of an 
Arbitrator would not give a cause of 
action at Bhopal. As such, cause of ac- 
tion wholly arose within the jurisdiction 
of. the Hoshangabad Court and no part 
of cause of action arose within the juris- 
diction of Bhopal Court. - (Para 7) 
Anno: AIR Comm. Civil P. C. (9th 
Edn.), S. 20 Notes 3, 8, 10. 
Cases Referred : Chronological Paras 
AIR 1963 SC 1681 l 6 
AIR 1957 SC 652 . 8 
R. C. Agarwal, for Appellant; K. L. 
Issarani, for the State. 


C. P. SEN, J.:— The plaintiff has pre- 
ferred this appeal under Section 39 (1) of 
the Arbitration Act, 1940, against ‘the 
dismissal of its application under Sec- 
tion 20 of the Act. 

2. The plaintifi-firm is a registered 
Engineering Contractor at Tawa in Ho- 
shangabad district. It submitted tender 
on 4-11-70 for Group VI-B of Tawa Pro- 
ject at Tawa. The tender was accepted 


ae 
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by the State ‘Government on 22-12-70 to` 
the extent-of the works amounting to 
Rs. 40 lacs, The acceptance of tencer 
was communicatéd to the plaintiff on 
29-12-70 by the Chief Engineer, The ccn- 
tract. was, signéd on behalf of Goverror 
of the State of M.-P: by the Chief En- 
. gineer at Tawa.:on that date. The werk 
“was commenced by the plaintiff in Jaru- 
ary 1971 and- continued up to Februery 
1972, Under clause 3-3-29 of.the con= 
tract, the Superintending Engineer, Tawa, 
was the person in charge of the project 
and his decision was final- on all ques- 
ticas, However, if the contractor was 
dissatisfied with his order, he could give 
a notice in writing to the Superintend- 
ing Engineer for referring the dispute to 
Arbitration. The Government was the 
competent authority to appoint an arbi- 
trator. On 16-10-1971 the Executive =n- 
gineer asked the plaintiff to get concur- 
rence of the Reserve Bank of India re- 
garding bank guarantee furnished by it 
and pending such furnishing of concur- 
rence, the running payments were stop- 
ped. In his letter dated 25-3-72 the 3u- 


‘perintending Engineer stopped the work 


of the plaintiff under clause 3-3-3 (ci of 
the contract. The plaintiff on 12-4-72 
served a notice under S. 80 of C.P.C. on 
the defendants. The plaintiff then filed 
an application for temporary injunc-ion 
before Civil Judge, Class II, Indore, on 
174-72, On 22-4-72 the plaintiff served 
a notice on the Superintending Engineer 
to refer the dispute to Arbitrator which 
was forwarded by the Superintending 
Engineer to the State Government, It 
appears that the plaintiff failed in its at~- 
tempt to get injunction from Civil Court 
at Indore restraining the defendants from 
allotting the work to a third party. In 
the meanwhile, the incomplete work was 
entrusted to M/s. Southern Engineering 
Works, Tawa, The plaintiff then filed a 
writ petition in the High Court challeng- 
Ing withdrawal of the work . but the 
same was dismissed in liminé on 18-10- 
72, The plaintiff thereafter filed Civil 
Suit No, 122-A/72 for declaration and 
, perpetual injunction against the defen- 
* dants in the Court of Civil Judge, Class 
i, Bhopal. The plaint was returned on 
20-11-72 to the plaintiff for presentetion 
to the proper court as that Court had 
no jurisdiction to proceed with the suit. 
The plaintiff then filed the present peti- 
tion under Section 20 of the Arbitretion 
Act on 20-12-72 in the Court of Third 


Additional District Judge, Bhopal pray- 
ing that the arbitration agreement be fil- 
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ed'in Court and an. independent person 
be appointed an Arbitrator to decide the 
dispute between the parties. The peti- 
tion: has ‘been dismissed by the trial 
Judge oñ 31-10-73. On the same day he 
also “dismissed. “the - - plaintiff's appeal 
against return ofits plaint in civil suit- 
No. 122-A/72.-Aggtieved by both the 
orders, the plaintiff: filed this-appeal and 
Civil Revision No, 227 of 1974. During 
arguments the plaintiff only. „pressed this 
appeal and it did not press ‘the revision. 


- 3. The plaintiff has assailed the find- 
ings of the trial Judge. that (i) the Court 
at Bhopal had no jurisdiction to proceed 
with the matter as no part of cause of 
action arose at Bhopal, (ii) the plaintiff 
having filed suit prior to the filing of 
this application on the same cause of 
action, the conduct of the plaintiff 
amounts to waiver of its right under the 
arbitration clause regarding compensa- 
tion due to it because of the breach of 
contract, (iii) no specific dispute has been 
raised by the plaintiff in its notice dated 
22-4-72 to the Superintending Engineer 
and (iv) the order of the Superintending 
Engineer withdrawing work from. the 
plaintiff has become final and the same 
cannot be annulled by the Arbitrator, 


4. In this appeal it is contended on 
behalf of the appellant that the trial 
Judge was in error in holding that the 
Court ‘at Bhopal had no jurisdiction to 
proceed with the matter. The contract 


_was for construction of dam and the con- 


struction of dam being a business, the 
suit could be filed at Bhopal where the 
State Government is located. The suit 
could also be filed at Bhopal because 
the tender was accepted at Bhopal by 
the State Government. Filing of suit 
does not amount to waiver of the arbi- 
tration clause, The trial Judge was also 
in error in going into the merits of the 
claim which was a matter within the 
exclusive jurisdiction of the Arbitrator. 
The trial Judge further erred in holding 
that the order of the Superintending En- 
gineer withdrawing the work from the 
plaintiff has become final. Ii is certainly 
open to the Arbitrator to go into the 
question whether the Superintending En- 
gineer could have validly withdrawn the 
work from the plaintiff in absence of 
any. breach committed by the plaintiff. 
The withdrawal of the work by the 
Superintending Engineer itself is a dis- 
pute and the State Government having 
not appointed an Arbitrator as per 
clause of the contract, the plaintiff - 
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entitled to file this application under 
S. 20 of the Arbitration Act, The defen- 
dants on the other hand supported. .the 
order of the trial Judge and contended 
that no error has been committed by 
him and the plaintiff’s application has 
been rightly dismissed. 


5. The application under S. 20 could 
be filed in any Court having jurisdiction 
in the matter to which the agreement 
relates. The plaintiff in its application 
under S, 20 has not shown as to how 
the cause of action arose within the juris- 
diction of the Bhopal Court. On tne 
other hand, the defendants in their writ- 
ten staternent submitted that the plaintiff 
submitted tender at Tawa in Hoshanga~ 
bad District. The acceptance of tender 
was communicated to the plaintiff on 
29-12-70 at Tawa by the Chief Engineer 
and the contract was also executed on 
that day by the Chief Engineer. on bes 
half of Governor of M. P. The work was 
to be executed at Tawa. The Superin- 
tending Engineer, who was the final au~ 
thority and who was in-charge of the 
work, had his headquarters at Tawa, The 
running ‘tills were payable at Tawa. The 
payments of running bills were stopped 
by the Executive Engineer at Tawa on 
16-10-71, though subsequently payments 
were made. The work was stopped under 
clause 3-2-3 (c) by the Superintending 
Engineer at Tawa. Therefore, no part of 
cause of action arose at Bhopal, On the 
preliminary issue regarding jurisdiction, 
the plaintiff led no evidence and it has 
simply filed 3 documents, ie. its notice 
dated 22-4-72 to the Superintending En- 
gineer and the reply of the Superintend- 
ing Engineer, As against this, the defen- 
dants have filed the contract document 
and the correspondence between the par- 
ties and have examined the Divisional 
_Accountant Taranekar at Tawa. 


6. Under Section 20 of C.P.C. a suit 
could be filed at the place where the de- 
fendants or any of them actually and 
voluntarily resides or carries on busi- 
ness or personally works for gain and 
(ii) where cause of action wholly or in 
part arises. It is now settled law that 
the words ‘actually and voluntarily re- 
sides’ do not apply to Union of India or 
State Government. They refer only to 
natural persons and not to legal entities. 
However, the Government can carry on 
business and, therefore, a suit can be fil- 
ed where the business is carried on. Th? 
Supreme Court in Union of India v. 
Ladulal Jain, AIR 1963 SC 1681 has held 
as under (at pp. 1683, 1684, 1685):— 
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“The expression ‘voluntarily resides’ 
or ‘personally works for gaih’ cannot be 
appropriately applied to the case of the 
Government. The Government can,’ how- 
ever, carry on business. The mere fact 
that the expression ‘carries on business’ 
isused along with the other expressions, 
does not mean that it would apply .only 
to such persons to whom ‘the other two 
expressions regarding résidence or of 
personally working for gain would apply. 


The provisions of Art. 298 and Art. 19 
(6) of the Constitution clearly indicate 
that the State can carry on business and 
ean even exclude citizens completely or 
partially from carrying on that busi- 
ness, It is not denied that running of 
railways was a business when the rail- 
ways were run by private companies and 
individuals. There appears to be no good 
reason to hold that it ceases to be a 
business when the railways are run by 
the Government. It is the nature of the 
activity which defines its character, Run- 
ning of railways is such an activity 
which comes within the expression ‘busi- 
ness’, The fact as to who runs it and 
with what motive cannot affect it. 


The Union of India thus carries on the 
business of running railways and the 
Union Government can be sued in a 
court within whose territorial jurisdic~ 
tion the headquarter of the railway run 
by the Union is situated.” 


7. The question, therefore, is whe- 
ther construction of dam amounts to car- 
trying on business by the Government. 
Firstly, there is no plea to this effect nor 
any material placed on record to show 
as to how construction of dam will 
amount to carrying on business. Under 
the directive principles of the Constitu- 
tion, State is required to promote wel- 
fare of the people, economic activity and 
proper development of the State so as 
to promote agriculture and industries in 
order to improve living conditions of the 
people and expand social and cultural 
activities, The plaintiff, under the cir- 
cumstances, should have placed material 
to show that the construction of Tawa 
Project was only a business proposition 
and not under any of the duties cast on 
the State under the directive principles 
of the Constitution. In the absence of 
any material on record the learned trial 
Judge was justified in rejecting the con- 
tention of the plaintiff that construction 
of dam is a business activity by the 
State. A suit based on contract can be 
filed (i) at a place where the contract? 
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‘was made- or. (ii) where breach was com- 
mitted, The Court at Bhopal could only 
have jurisdiction if any part of cause of 
action arose within its jurisdiction, Tre 
plaintiff ‘for this purpose relies on tae 
fact that its tender was accepted by tne 
State Government at.Bhopal and so, ac- 
cording to it,.the contract was complet- 
ed- at Bhopal and the application was 
rightly filed at Bhopal. The contention is 


.without any merit. No valid or binding 


contract came into being on the mere 
acceptance of the tender by the Govern- 
ment, It is true that the tender was éc- 
cepted by the State Government and as 
stated by Shri Taranekar (P. W. 1) that 
contracts of more than 5 lacs in value 
could only be accepted by the State Gav- 
ernment, but the acceptance was com- 
municated to the plaintiff through the 
Chief Engineer at Tawa, The communi- 
cation of acceptance was complete when 
it was communicated to the plaintiff. This 
was at Tawa, The suit contract was a_so 
executed at Tawa by the Chief Engineer 
on behalf of Governor of State of M, P. 
Therefore, a valid and enforceable ccn- 
tract came- into force at Tawa under 
Art. 299 of the Constitution when the 
same was executed by the Chief Enzi- 
neer on behalf of the Governor of State 


“of M. P. The withdrawal of the werk 


from the plaintiff was also at Tawa by 
the Superintending Engineer, The with- 
drawal of the work came into force when 
it was communicated to the plaintiff at 
Tawa. Simply. sending a notice to fhe 
defendants for appointment of an Aroi- 
trator would not give a cause of action 
at Bhopal, As such, cause of actjon 
wholly arose within the jurisdiction of 
the Hoshangabad Court and no part of 
cause of action arose within the jurisdic- 
diction of Bhopal Court. We, therefore, 
affirm the finding of the trial Judge on 
this question. 


8. After having found that it had no 
jurisdiction to entertain the application 


under S, 20 of the Arbitration Act, the 
‘trial Judge was in error in proceeding 
to decide the other issues. 


course was to return the application Zor 
presentation to the proper Court. His 
findings are also open to question. The 
Supreme Court in Union of India v. M/s. 


Chaman Lal & Co., AIR 1957 SC 652 has 


held that on an application under S. 20, 
ordinarily the only point for decision jor 
the court was if there was an arbitration 
agreement and the question of liability 
was one for the arbitrator and not “or 
the Court to decide, Therefore, it is zor 
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the Arbitrator. to go into the question 
of merits of the claim of the respective 
parties, Under the arbitration clause it is 
open to the Arbitrator to examine the 
question as to whether any breach of the | 
contract has been committed and by 
whom. Though the Arbitrator `- cannot 
annul the withdrawal of the work from 
the plaintiff and direct the contractor 
to proceed with the work but certainly 
he can award damages for the breach 
committed, if any. But this fact itself 
will not divest the Arbitrator of its 
jurisdiction to adjudicate in the dispute 
between the parties. The plaintiff has 
challenged withdrawal of the work and 
that itself is a dispute to be decided by 
Arbitrator whether the withdrawal of 
work was justified or not. We, however, 
express no final opinion on this question 
and leave it open for decision by the 
competent Court. The adverse findings 
on other questions are not binding on the 
plaintiff and it can reagitate the matter 
before the competent Court. 


9. Accordingly, the appeal fails and 
it is dismissed with costs. Counsel’s fee 
Rs, 200, if certified, 

Appeal dismissed. 
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Narayandas, Appellant v. Registrar, 
Public Trusts, Bilaspur and others, Res- 
pondents. 

Misc, (First) Appeal No. 69 of 1973, 
D/- 29-8-1978.* 


(A) Madhya Pradesh Public Trusts Act 
(30 of 1951), S. 26 — Application to 
Court for direction — When Registrar 
has jurisdiction to make such application, - 


The Registrar is competent to apply to 
the Court for direction only when the 
original object of the trust has failed or. 
the trust property is not being properly 
managed or administered or direction of 
the Court is necessary for the admin- 
istration of the trust, It is by mistake 
that after cl. (a) the word ‘or’ is omitted 
or it is a misprint. The word ‘or’ has to 
be read after cl. (a). If the intention was 
that the satisfaction of cl. (a), is a must, 
while the satisfaction of either of the 
els. (b} & (e) has also to be made out, 


*(Against order of P. N. S. Chouhan, lst 


Addi. Dist. J., Bilaspur, D/- 26-3-1973.) 
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in that event these 3 clauses would not 


have been numbered (a), (b) and ({c) but - 


they would have been mumbered as (a), 
(b1) & (b2) or clause {i} and clause 
(i-a) and (ii-b). (Para 10) 
_ If the origianl object of the trust has 
failed, further satisfaction (that (i) the 
trust property is not being properly 
managed or administered or {ii) the di- 
rection of the Court is necessary for ad- 
ministration) would not be necessary. In 
such a case, the Registrar would be help< 
less because in ‘addition ground under 
cl, (b) or (c) is not proved, 1969 MPLJ 
74, Foll. (Para 19) 

(B) Madhya Pradesh Public Trusts Act 
(30 of 1951), S. 26 (1) (b) — Mismanage- 
ment — Instances, 

Gross negligence in the worship and 
maintenance of the trust property or 
failure to maintain and submit accounts 
properly constitutes mismanagement. A 
breach of trust by the trustee of the 
-trust property is also mismanagement, 
There may be mismanagement if the 
trustee claims hostile title to himself of 
the trust properties, (Para 12) 

(C) Madhya Pradesh Public Trusts Act 
(30 of 1951), S. 26 (1) (c) — Direction of 
Court for administration of trust — If 
trust property is in possession of trustee 
de son tort, that will be a cause for 
seeking direction of Court. (Para 12) 

(D) Madhya Pradesh Public Trusts Act 
(30 of 1951), S. 27 (2) (f) — Powers of 
Court — Trustee de son tort mismanag< 
ing trust property — Order . removing 
such trustee and directing him to deliver 
trust properties to working trustee or 
his nominee can be passed. 1969 MPLJ 


74, Foll, (Para 14) 
Cases Referred: Chronological Paras 
1969 MP LJ 74 5, 6 
AIR 1964 Madh Pra 288 5 
AIR 1963 SC 1850: 1963 (2) Cri LJ a 
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AIR 1960 SC 941 5 
AIR 1959 SC 198 10 
AIR 1934 Nag 48 14 


Y. S. Dharmadhikari, for Appellant; 
Ram Kumar Verma, for Respondents. 

C. P. SEN, J.:-—— This is an appeal un< 
der S. 27 (3) of the M, P, Public Trusts 
Act, 1951 (hereinafter referred to as the 
Act) read with S. 96 of the Civil P. C. 
against the order passed by the Addi- 
tional District Judge under §. 27 of the 
Act holding that the appellant has . no 

claim to the office of Mahant - of Shri 
Jagannathji Public Trust, Champa, and 
he be divested of the scheduled proper- 


- Salharoo Prasad. Aggrieved by 


A.. LR. 


ties of the said trust in his “possession 
and he is further restrained from inter- 
fering with the affairs of the trust, 


2 The facts which are not in dispute 
are that sometime in the year 1889 (Sam~ 
vat 1945) Premsingh, the then Zamindar 
of Champa, had created a trust on 3-12- 
1954 now called Temple Shri Jagannath- 
ji Public Trust, In the premises of the 
said trust there is also an idol of Shri 
Ramchandraji and other idols, On 30-10- 
1953 Mahant Ramcharandas, who called 
himself Pujari and Sarbarakar (Manager) 
of the temple, applied for registration 
of the public trust under S, 4 of the Act, 
In his application, he disclosed that the 
office of the trustee (which he called 
working trustee) devolved by inheritance 
from the founder and the manager was 
appointed by the trustee. In due course, 
an enquiry was made and ultimately the 
trust was registered and relevant entries ` 
were made in register prescribed by the 
Act showing that the office of the trustee 
was to go by inheritance from the 
founder. The said Mahant Ramcharan~ 
das died on 28-7-1959. Thereupon, in 
September 1959 the trustee Rani Upman 
Kumari Devi appointed respondent No. 3 
Salharoo Prasad as Pujari and Sarbara~ 
kar of the trust, She also made an ap- 
plication under $, 9 for correction of 
the entry in the register by substituting 
the name of Salharoo Prasad in placé 
of Mahant Ramcharandas, The applica- 
tion ‘was contested by the appellant, By 
order dated 23-2-1961 the Registrar up- 
held the right of the trustee to appoint 
Pujari and Sarbarakar for the trust, di- 
rected the relevant entry be corrected 
and ordered that the property belonging 
to the trust be placed in possession ke 
this 
order, the appellant filed Civil Suit No. 
1-A of 1961 in the Court of Ird Addi~ 
tion District Judge, Bilaspur. However, 
he withdrew the suit on 4-9-1961. The 
appellant then filed Misc. Petition No. 
279/61 calling in question the order of 
the Registrar dated 23-2-1961. By order 


dated 8-1-1962 the petition was partly © 


allowed on the short ground that the pro- 


. visions of the Act did not empower the 


Registrar to interfere with possession of 
trust property by a person like Mahant 
Narayandas who himself claimed to he 
entitled to manage it. On 18-1-1962 the 
Registrar made an application under 
S, 26 (2) of the Act praying that the 
appellant be removed from his office as 
a trustee de son tort which office he has 
usurped and he be ejected from the pro- 


Pa 
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perties of the public trust and Rani Up- 
man Kumari Devi be. placed in posses- 
Sion, The application was’ opposed >y 
the appellant who also filed an applica- 
tion under S, 26 of the Act with a re- 
quest that the matters raised therein De 
also. forwarded to the Civil Court for 
order. It appears that thereafter pro- 
ceedings 
were started between the parties and 
ultimately Rani Upman Kumari Devi 
was placed in possession of the trust 
property and the order was maintained 
in revision by this Court, The Additional 
District Judge by his order dated 7-8- 
1967 rejected the application of ihe 
Registrar while allowing the application 
of the appellant holding that there exist- 
ed another public trust, that is a Math 
at Champa, and the temple of Jagan- 
nathji with the property dedicated tc it 
was the part of this Math. The appellant 
was entitled to succeed Ramcharandas 
as Mahant of the Math, being Chela of 
Ramcharandas and further in view of 
the will made by Ramcharandas, As 
such, the appellant was entitled to con- 


tinue in possession of the trust prope-ty.. 


In appeal, this Court by its order deted 
8-10-1968 reversed most of the findings 
of Addl, District Judge and remanded 
the case back to the trial Court with a 
direction for a fresh decision in ac- 
cordance with law. with advertence to 
the observations made in the remand 
order. This Court was of the opinion 
that the remand was necessary because 
no finding was given by the trial Court 
as to whether there were circumstances 
which entitled the Registrar to invoke 


its jurisdiction under S. 26 of the Act 


(wrongly mentioned as S. 27). There- 
after, the learned Addl, District Judge 
after hearing the parties has giver a 
fresh decision holding that Kumar Eud~ 
rasharan Singh as successor of Rani Up- 
man Kumari Devi is the trustee of the 
‘said public trust and he has right to 
manage the trust property. It was fur- 
ther held that the appellant has no claim 
to the office of Mahant of the said pub- 
lic trust and he be divested of the trust 
properties in his possession which he 
delivered to the nominee of the truscee. 

3. The Registrar in his application 
under S, 26 (2) of the Act had submit- 
ted that the temple of Shri Jagannathji 
was registered as a public trust under 
Ss. .5, 6 and 7 of the Act by the Regis- 
trar, Public Trusts, Bilaspur, and the 
public trust, the temple of Jagganathji, 
fncludes 2 Maths and temple of Shri 


under S. 145 of the Cr. P. C.. 
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Ramchandraji and other idols. The tem- 
ple premises were popularly known as 
Math though they were not so in the 
accepted legal sense, He further submit- 
ted that appellant Mahant.Narayandas is 
an imposter and a trespasser on the pro+ 
perties of the public trust. He has been 
mismanaging the properties of the pub- 
lic trust and misusing its funds. He has 
also been threatening to take forcible 
possession of the Maths and the temples 
and to interfere with their management, 
As such the direction of the Court is 
necessary for the administration of the 
public trust. Narayandas has usurped 
the management of some of the . trust 
properties and is unauthorisedly manag- 
ing them resulting in the failure of the 
trust. He is mismanaging and misappro~ 
priating the trust property, He is in- 
dulging in these acts under claim of 
trusteeship, He is, thus, a trustee de son 
tort. The Registrar, therefore, prayed 
that the appellant be removed from his 
office aS a trustee de son tort which 
office he has usurped and he be ejected 
from the properties of the public trust 
and Rani Upman Kumari Devi or her 
nominee be placed in possession thereof. 
A further declaration be given that the 
trust shall be administered only by the 
working trustee or by her nominee. He 
also prayed that a permanent injunction 
be issued restraining the appellant from 
interfering with the affairs of the trust. 


4. The appellant made a separate ap- 
plication under Section 26 of the Act re- 
questing the Registrar to forward the 
same to the Civil Court for deciding the 
same along with the application made by 
the Registrar. The appellant also filed 
a separate written statement before the 
trial Court, The appellant contested the 
application of the Registrar and submit- 
ted that there existed at Champa an 
ascient Math founded by Digambari 
Nihangas during the Meratha regime 
and in the Math premises there are | 
temples of Shri Jaganathji and Shri. 
Ramchandraji, These two temples were 
accretion to the said Math, The manage 
ment of the Math including the two 
temples were always remained with the 
Mahant of the Math who was the Sar- 
barakar, Pujari and the sale administra- 
tor. The office of the Mahant devolv- 
ed from Guru to Chela according to 
the usage and customs of the Nihangas. 
The appellant being the Chela of late 
Mahant Ramcharandas, he succeeded as 


Mahant, Besides, Mahant . Ramcharan- 
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das had by his will dated 16-7-1959 
nominated the appellant to succeed as 
Mahant on his death, 


5. As mentioned earlier, the trial 
Judge by his order dated 7-8-1967 re- 
jected the application of the Registrer 
but allowed the application of the ap- 
pellant and directed that the appellant 
being the Mahant of Champa Math to 
which the temples of Jagannathji and 
_ Ramchandraji are affiliated, he alone is 
entitled to manage the trust properties. 
This order was set aside by this Court 
on 8-10-1968 in Misc, F. A. No. 161 of 
1967 and the case was remanded back 
for fresh decision with advertence to 
the observations made in the remand 
order, In the remand order this Court 
disagreed with the views expressed by 
the trial Judge on most of the issues 
and, therefore, the order of the trial 
Judge was set aside, (1969 MPLJ 74). 
Here both the parties agree that the 
zonclusions reached on several issues by 
shis Court in the said remand order 
are binding on both the parties anc 
also on this Court. Such findings can 
only be challenged in appeal to the 
Supreme Court and not here in this 
‘ourt, This also seems to be the correct 
tegal position. The Supreme Court in 
© Satyadhan v. Smt, Deorajin Debi, AIR 
960 SC 941 has held that the princi- 
ple of res judicata applies also as 
between two stages in the same litaga- 
tion to this extent that a court, whe- 
{her the trial Court or a higher court 
having at an earlier stage decided amat- 
fer in one way will not allow the par- 
fies to reagitate the matter again at a 
subsequent stage of the same proceed- 
ing. But an interlocutory order which 
kad not been appealed from either be- 
cause no appeal lay or even though an 
eppeal lay an appeal was not taken can 
ke challenged in an appeal from the 
fmal decree or order. Further elaborat- 
_ing this question a Division Bench of 
- this Court in Shayamacharan v. Sheojee 
Ehai, AIR 1964 Madh Pra 288 has held 
taat an interlocutory order is final as 
regards the Court making that order, 
Section 105 only postpones the chal~ 
lenge to an interlocutory order till an 
appeal is preferred from the final de- 
cee, But the challenge must be in an 
appeal from the final decree filed not 
in the Court making the interlocutory 
. ocder attacked, but in the appeal ulti- 
mately taken to the higher court from 


the final decree, 


ALR. 


6. This being the position, it is 
necessary to note at lergth the find- 
ings reached by this Court in the said 
remand order (1969 MPLJ 74). This 
Court reiterated the position that Regis- 
trar cannot exercise its powers under 
Section - 26 unless and until the trust 
is first declared to be registered as a 
public trust under Chapter 2 of the Act. 
Since the appellant in his application 
under Section 26 had raised several 
contentions which essentially relate to 
another trust, a Math, which is not 
registered as a public trust and, there- 


.fore, the application was not maintain- 


able under Section 26 of the Act. It 
was further held that it was not open 
to claim relief praying for a declaration 
that the properties in suit belong to a 
trust which is not registered. An appli- 
cation under Section 26 can only be 
entertained if it is shown that the cir- 
cumstances mentioned in any of the 
clauses (a), (b) and (c) of Section 26 (1) 
cf the Act exist. It has further been 
held that the appellant is also debar- | 
red from raising contention in his ap- 
plication under Section 26 that there is 
a separate public trust because the ap- 
pellant claims through Mahant Ram~ 
charandas on whose application the 
temple of Shri Jagannathji was regis- 
tered as a public trust, The properties 
claimed to be belonging to the said 
Math are already shown in the regis- 
ter as belonging to Shri  Jagannathji 
temple trust and those entries are final 
and cannot be questioned by the ap- 
pellant. The appellant had also admit- 
ted the installation of deity of Shri 
Jagannathji by the founder who made a 
separate endowment for the worship of 
the deity and upkeep of the temple. In 
the order of the Registrar dated 23-2- 
1961 the mode of devolution of the 


office of Pujari and Sarbarakar has 
been shown, that is, he could be ap~ 
pointed by the managing trustee. 


Against that order, the appellant had 
filed Civil Suit No. 1-A/61 but he with- 
drew the suit on 29-9-1961. Therefore, 
the order has become final and it is not 
open to challenge in this proceeding by 
virtue of the provision of Order 23 
Rule 1 (3) C. P. C. The trial Judge 
has misapprehended the score of Sec- 
tions 26 and 27 of the Act and, there~ 
fore, he failed to consider whether the 
application made by the Registrar was 
within the ambit of Section 26 and whe- 


ther any relief could be given under 
Section 27. The appellant being in pos- 
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session of the trust property under a 
claim of right to manage itfor the par- 
pose of the trust and is, therefore, a 
trustee de son tort. A person who 
without title chooses to take upon him- 
` self the character of a trustee becomes 
a trustee de son tort and is liable to 
account for what he has done or what 
he has received while so acting in. ihe 
same way as if he were a de jure 
trustee, As such, in a proceeding umn- 
dér Ss, 26 and 27 of the Act itis open 
tothe Court to direct a trustee de son 
tort to deliver possession of the trust 
property to the working trustee under 
cl. (£) of S. 27 (2) of the Act, The case 
was, therefore, remanded back to the 
trial Court because it did not consider 
whether there were circumstances which 
entitled the Registrar to invoke his juris- 
diction under Section 26 of the Act 
(wrongly mentioned as Section 27). The 
appeal was allowed and the order of 
the trial Judge was set aside and the 
case was remanded to the trial Ccurt 
for fresh decision in accordance with 
law with advertence to the observations 
made in the foregoing paragraphs, 


_ % In pursuance of this remand or- 
der, the learned Additional District 
Judge has decided the matter afresh by 
his order dated 26-3-1973 after hearing 
the parties. It has been held that the 
appellant is a trustee de son tort and 
had taken possession of the trust pro- 
perties which implies mismanagement 
thereof, As such, the circumstances 
warranted invoking of the Court’s juris- 
diction under Section 26 (b) and (o) 
-of the Act by the Registrar. In such 
a case it is permissible to order Celi- 
very of possession of the trust proper- 


ties by the trustee de son tort to the- 


nominee of the working trustee. When 
the Registrar himself had made an ap- 
plication under S. 26 (2) of the Actno 
notice of hearing to the working trus- 
tee was required. Therefore, the appli- 
cation made by the Registrar is main- 


.tainable, Further, since the ap- 
pellant has sold corrugated iron 
sheets to meet his personal expen- 


ses it must lead to the inference 
of mismanagement thereof by him. 
Whether a trustee de son tort is manag- 
ing well the trust properties or is mis- 
managing the same, he is liable to be 
ousted, Under the circumstances, it has 
been ordered that the appellant has no 
claim to the office of Mahant and he 
be divested of the . properties of the 
said trust in his possession which be de- 
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livered to the nominee of the work- 
ing trustee. He is also permanently 
restrained from interfering with the af- 
fairs of the said trust and its proper- 
ties, It has also been ordered that the 
said trust can only be administered by 
the working trustee or by his nominee. 


_8 It is contended by the appellant 
in this appeal that no ‘ground has been 
made out for invoking the jurisdiction 
of the Registrar to make an application 
under Section 26 of the Act, The other 
contention is that there could be no 
direction regarding the properties of 
the other trust not registered in any 
proceeding under Sections 26 and 27 of 
the Act im respect of a trust registered. 
It is further contended that this Court 
should also take into consideration the 


Subsequent events and conduct the 
working trustee who. has been mis- 
managing and wasting the trust pro- 


perties. The trial Court; has not com- 
plied with the remand order. The re- 
spondent on the other hand has submit- 
ted that a ground under Section 26 has 
clearly been made out and the trial 
Judge was justified in passing the im- 
pugned order under Section 27 of the 
Act. In fact, it is the appellant who 
has been misappropriating and squan- 
dering away the trust properties as 
may be evident from the documents fil- 
ed in this Court by the respondents 
and the transaction as such is not dis- 
puted by the appellant. Whatever pro- 
perties have been sold by the working 
trustee, the same were afier obtaining 
permission of the Registrar as required 
under Section 14 of the Act amd on 
condition that the sale proceeds would 
be reinvested to the advantage of the 
trust. 

9.° First of all, it is necessary to con- 
sider the scope of Sections 26 and 27 
(1) and (2) of the Act which are as 
under :— 

Section 26 (1) If the Registrar on the 
application of any person interested in 
the public trust or otherwise is satis- 
fied that— 

(a) the original object of the public 
trust has failed; ` 

(b) the trust property is not being 
properly managed or administered; or 

(c) the direction of the Court is 


necessary for the administration of the 
public trust; 


he may, after iiias: the working trus- 
tee an opportunity to be heard, direct 
such trustee to apply to Court for 
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directions within the time specified by 
the Registrar. 

(2} Lf the trustee so directed ‘fails to 
make an application as required, or if 
there is no trustee of the public trust 
or if for any other reason, the Regis< 
trar considers it expedient to do so, 
he shall himself make an application 
to the Court. . 
Section 27. (1) On receipt of such ap- 
plication, the Court shall make or cause 
to be made such inquiry into the case 
as it deems fit and pass such orders 
thereon as it may consider appropriate, 

(2) While exercising the power un- 
der sub-section (i) the Court shall, 
among other powers, have power to 
make an order for— ` 

(a) removing any trustee; 


{b} appointing a new trustee; 

(c) declaring what portion of the 
trust property or the interest therein 
shall be allocated to any particular ob- 
ject of the trust; 

(d) providing a scheme of 
ment of the trust property; 

(e) directing how the funds of a pub- 


manage- 


fic trust whose original object has 
failed, shall be spent, having due 
regard to the original intention of 
the author of the trust or the ob- 


ject for which the trust was created; 
(9 issuing any directions as the na- 
ture of the case may require, 


10. The learned counsel for the ap- 
pellant contended that between clauses 
(b) and (c) of Section 26 there is the 
word ‘or’ while between clauses (a) 
and (b) there is no such word, which 
means that the Registrar before acting 
under this section has to be satisfied 
about existence of two conditions, First 
. that the original object of the trust has 
failed- and secondly that (i) the trust 
. property is not being properly manag- 
' ed or adminstered or (ii) the direction 

of the Court is necessary for adminis- 
tration of the public trust. Which 

means the word ‘and’ has to be read 
after clause (a). The rules of construc- 
tion are only aids to ascertain the true 
intention of the Legislature as express- 
edin the statute. As a general principle 
of interpretation, where the words of 
statute are plain, precise and unambigu- 
ous, the intention of the Legislature.is 
to be gathered from the language of 
the statute itself. Shri G. P. Singh on 

Principles of Statutory Interpretation, 
2nd Edition at Page 45 has quoted as 

under:— vy Fè 


ALR. 


It is not allowable to read words in 
a statute which are not there, but 
“where the alternative lies between 
either supplying by implication words 
which appear to have been accidental- 
ly omitted, or adopting a construction 
which deprives certain existing words 
of all meaning, it is premissible to sup- 
ply the words” (Craies on Statute Law). 
Even a departure from the rule of lite- 
ral construction may be legitimate so 
as to avoid any part of the statute be- 
coming meaningless Siraj-ul-haq wv 
Sunni Central Board of Waqf, AIR 1959 
SC 198. The Supreme Court in State of 
A. P. v. Ganeswara Rao, AIR 1963 SC . 
1850 has held as under (at p. 1859): 

“Section 239 of Cr. P. C, 1898, does 
not read as if its various clauses can 
be applied only alternatively. On .the 
other hand, at the end of clause (f) there 
is a conjunction ‘and’, If the intention 
of the Legislature was that the provi- 
sions of these clauses should be avail- 
able only alternatively, it would have 
used the word ‘or’ and not ‘and’ which 
has the opposite effect. Grammatically, 
therefore, it would appear that the pro~ 
visions of the various clauses are cap- 
able of being applied cumulatively. The 
opening words of the provision show that 
itis an enabling provision, and, there- 
fore the Court has a discretion to avail 
itself cumulatively of two or more clau< 
ses, 

Of course, a Court has the power to 
depart from grammatical construc- 
tion if it finds that strict adherence to 
the grammatical construction will de~ 
feat the object Legislature had in 
view.” 

We are unable to construe the aa 
of Section 26 in a manner as being urg- 
ed by the learned counsel It is true 
that after clause (a) the word ‘or’. is 
not mentioned but we arə inclined to 
hold that either it is a misprint or the 
word ‘or’ has been omitted by mistake 
and ‘or’ has to be read after clause (a). 
If the intention was that the satisfac- 
tion of clause (a} is a must, while the 
satisfaction of either of the clauses (b) 
end (c) has also to be made out, in 
that event these 3 clauses would not}. 
have been numbered (a), (b) and (e) 
but they would have been numbered as 
(a), (b1) and (b2) or clause (i) and cla- 
cuse (iia) and (iib). The construction 
put by the appellant would also result 
in absurdities, If the original object of 
the trust has failed,. it is difficult to 
understand why the Legislature. would 
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require further satisfaction that (i) the 
frust property -is not being properly 
managed oor administered or (ii) the 
direction of the Court is necessary: jor 
administration, The Registrar would 
be helpless when only clause (a) is 
satisfied because in addition ground un< 
der elause (b} or (c) is not proved, The 
construction we are putting also finds 
support from the remand order of this 
Court which is binding on this Court 
and also on the parties, It has been 
clearly mentioned in the remand order 
that it appears from a plain reading of 
sub-section (1) of Section 26 of the Act 
that the Registrar is competent to ap- 
ply only when the original object of the 
trust has failed or the trust property 
is not being properly managed or ad- 
ministered or direction of the Cour: is 
necessary for the administration of the 
trust, The word ‘or’ has been read aiter 
clause (a), 


Wa. We have now to see whether 
the ‘Registrar was justified in filing an 
application under Section 26 of the Act 
and whether any of the conditions men- 
tioned in clauses (a), (b) and (c) ‘was 
satisfied. The learned trial Judge has 
held that the application is covered un- 
der clauses (b) and (c) of Section 26 
(1). In view of the finding it is incor- 
rect to say that there is no compliance 
with the remand order by the trial 
Judge. In the remand order the trial 
Court was directed to give a finding 
whether there were circumstances 
which entitled the Registrar to invoke 
its jurisdiction under Section 26 (wrong- 
‘ly mentioned ds Section 27) of the Act. 


Ia the said forte there was no direct- . 


tion for recording of further evidence 
before giving the finding. The record 
also does mot show that there was any 
such request made by the parties to 
lead further evidence, Since the evi~ 
dence was already on record, the trial 
Judge committed no error in recording 
the finding. Here, of course, a grievance 
is being made by the parties that they 
were not given opportunity to lead iur- 
ther evidence, but in the absence of 
any such direction in the remand order 
or any request by the parties the trial 
Judge was not bound to record ‘further 
evidence, The reasonings given by the 
trial Judge for arriving at the conclu- 
sion may not be good but that is no 
ground for saying that there is no 
compliance with. the remand order. The 
remand order has been properly com- 
plied with, ” i 
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12. The Registrar in his application 
had mentioned that the unauthorised 
management of the trust properties by 
the appellant was resulting in failure 
of the trust, This allegation was made 
to cover the ground under clause (a) 
of Section 26 (1), but there is no 
further averment that the same has 
resulted in failure of. the original ob- 
ject of the trust as required under 
clause (a), The main object of the trust 
seems to be worship of the idols and 
the upkeep ‘of the temples, It has not 
been shown as to how the unauthoris- 
ed management has resulted in. failure 
of the original object of the trust, so 
clause (a) is mot attracted here. How- 
ever, the allegations in the application 
of the Registrar and the evidence on 
record ` fully make out grounds for tak- 
ing action under clauses (b) and (c). It- 
has been proved that the trust pro- 
perty is not properly managed and ad- 
ministered and the direction of the 
Court is necessary for management of 
the trust, Instances of mismanagement 


may be many. If there is gross negli-,; - 


gence in the worship and maintenance 
of the trust property, there is mis- 
management. If there is no proper main- 
fenance and submission of account, 
there is mismanagement. A breach of 
the trust by the. trustee of the trusti- 
property is also mismanagement, There 
may be mismanagement if the trustee 
claims title hostile to himself. If the 
trust property is in possession of a 
trustee de son tort, that will occasion a 
cause for seeking direction of the Court 
regarding management of the trust pro- 
perty. i 

~ 13. It has been held in the remand 
order that the temple of Shri Jagan- 
mathji is a registered public trust un- . 
der the Act and the office of the 

working trustee is to be by inheritance 

from the founder and the Pujari and 

Sarvarakar is to be appointed by the 

working trustee. The trust properties 

are also enumerated in the order regis- 

tering the trust and also in the regis- 

ter of public trust, Ex, P. 7, Therefore, 

the appellant has no right or claim to 

manage trust properties or to usurp 

the duties of Pujari and Sarvarakar. He 

is trustee de son tort. This by itself 

makes out a ground under clause (c) 

for seeking direction of the Court for 

administration of the public trust. Be- 

sides, from the pleadings of the parties 

it is evident that the appellant has set . 
up hostile title to himself of the pro+ 
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perties of the trust and he also dispos- 
ed of movable and immovable proper- 
ties of the trust illegally and misap- 
propriated the amounts. In paras 2-A 
and 14 of the application of the appel- 
lant under Section 26 of the Act he 
has claimed that the lands at Champa 
_ and Kusumanda were personal proper- 
ties of Mahant Ramcharandas and he 
as his Chela had inherited those pro= 
perties, but these properties have been 
shown to be belonging to the public 
trust as per entries in Ex. P. 7. These 
‘entries have become final and binding 
on the parties and this is also the find- 
ing given in the remand order, There- 
fore, this amounts to mismanagement. 
Besides, in the application for tem- 
porary injunction under Order 39 Rule 
1 C. P. C, Rani Upman Kumari Devi 
had alleged that the appellant had dis- 
posed of some lands at village Kusu- 
manda and a house belonging to the 
trust and misappropriated the sale pro- 
ceeds, This has not been specifically 
denied in the reply to that application. 
There is further allegation in that im- 
junction application that the appellant 
has gradually sold all the corrugated 
iron sheets from the roofs of the build- 
ings in the temple premises and mis- 
appropriated the amounts. In his reply, 
the appellant has admitted that he has 
disposed of the corrugated iron sheets 
to meet the expenses of the temple, In 
his deposition appellant Narayandas 
(D. W, 4) has admitted that he has sold 
away the tins of the temple and he has 
also admitted that he has also disposed 
of the Tijori of the temple to meet the 
expenses, The appellant has not submit~ 
ted any account about the income and 
expenditure with regard to the trust 
properties. At one time the trust pos- 
sessed about 150 acres of agricultural 
lands. The appellant also failed to 
hand over trust properties to the work- 
ing trustee in accordance with the 
direction of the Registrar, The appel- 
lamt has also admitted in his deposition 
that he has sold one house but claimed 
that the house belonged to his Guru. 
He has also admitted that he had kept 
a woman by name Wamanbai in the 
premises of the temple and on that ac- 
count there used to be quarrel with the 
villagers. This is also the statement of 
Feeguram (D. W, 2), This witness also 
admits that the tins of the building of 
the temple and also the Tijori have dis- 


appeared. Therefore, the ground under 
clause (by has also been made out and 


A.I. R. 


the Registrar was justified in filing the 
application under Section 26 of the Act 
for seeking direction from the Court. 

14. In the remand order it has been 
held that it is open to the Civil Court 
to pass order for removal of trustee de 
son tort, A person who without title 
chooses to take upon himself the charac- 
ter of a trustee becomes a trustee de 
son tort and is liable te account for 
what he has done or what he has re< 
ceived while so acting in the same way ~ 
as if he were a de jure trustee. In the 
remand order it has been held that 
previously there was a controversy as 
to whether direction can be given about 
delivery of possession of the trust pro- 
perties against trustee de son tort, but 
this position has changed by insertion 
of clause {cc} in S. 92 (1) C.P.C.. but 
before amendment also the view of the 
Nagpur High Court was that possession 
can be delivered under clause (h) of 
Sec. 92 (1) because it would be of no 
avail to pass a decree for removing the 
oldtrustee and appointing anew trustee 
ifthe oldtrustee is allowedto remain in 
the possession of trust properties Gaya- 
prasad v. Bhargao, AIR 1934 Nag 48. 
In the remand order it has further been 
held that in the present Act such an 
order removing trustee de son tort and 
directing him to deliver trust proper- 
ties to the working trustee can be pass- 
ed under clause (f) of Section 27 (2) of 
the Act. The order is binding on this 
Court and to us also this seems to be 
the correct position. Under the circum- 
stances, the trial Judge was justified in 
directing removal of appellant as trus- 
tee de son tort and ordering him to de- 
liver trust properties to the working 
trustee or his nominee. Since the res- 
pondent No, 3 Salharoo Prasad, Pujari 
and Sarvarakar, is incapacitated the 
properties have to be delivered to the 
working trustee or his any other nomi- 
nee, 


15. The next contenticn is that in 
this proceeding under Sections 26 and 
27 of the Act in respect of a registered 
trust of the temple of Shri Jagannathji 
public trust, Champa, there cannot be 
any direction regarding the properties 
belonging to the other trust which is 
not registered. Again this contention is 
without any force. From the evidence 
of Manmohansingh (P. W. 1), it is clear 
that in the temple premises of this 
trust there are idols of Ramchandraji 
and other idols, The main idol is - that 
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of Jagannathji and, therefore, it is 
known by the temple of Shri Jagan- 
nathji, Champa, This is also the state~ 
ment of Feeguram (D, W. 2) that all 
the idols are in the same premises, It 
may be that this temple is sometime 
loosely called as a Math but as has 
been found there is no Math as such. 
The main temple is that of Shri Jagen- 
nathji and the other temples inside the 
premises are mere accretions to it. As 
per documents Exs, D, 3, D, 4 and fhe 
Khasra_ entries Exs, D. 12, D. 14 amd 
D. 17, some properties were dedicated to 
the idol of Shri Ramchandraji but the 
temple of Shri Ramchandraji being ac- 
cretion to the temple of Shri Jagan- 
nathji, the properties im fact, belcng 
to the public trust. This is also as per 
the entries in the register of the pub- 
lic trust Ex, P. 7. All these properties 
have been shown to be belonging to 
the public trust. The entries being final 
and binding, the same camnot be chal- 
lenged by the appellant, more so be- 
cause the entries were made on ~he 
application of Mahant Ramcharandas 
and the appellant claims to be his suc- 
cessor, If the appellant so wanted, he 
could have filed a civil suit for declara- 
tion that there existed another public 
trust which is a Math in the trust pre- 
mises and the Math possesses its own 
properties, This matter concerning an 
unregistered trust cannot be agitated in 
a proceeding under Sections 26 and 27 
of the Act in respect of a registered 
oa This contention also, therefcre, 
ails, f o 


16. The last contention of the appel- 
lant is that Kumar Rudrasharan Sirgh 
as successor of the founder of the trust 
cannot be entrusted with the manage< 
ment of the trust properties as he has 
been mismanaging .the same, On -he 
other hand, the respondents have sub- 
mitted that after the first order of <he 
trial Judge dated 7-8-67 which was in 
favour of the appellant, he had by regis- 
tered agreement dated 6-4-71 agreed 
to sell to one Dr. Isaprakash 24.30 
acres of land in Champa and 8.30 acres 
of land in Seoni belonging to the puklice 
trust for Rs. 45,000/-, the appellant has 
received the consideration as per ~he 
certified ‘copy of the agreement. The 
appellant had also mortgaged 1145 
acres of land in Champa which belcng 
to the public trust with the Land Mart- 
gage Bank, Bilaspur, which were sld 
in auction to Dr, Isaprakash for Rupes 
9800/-, The appellant in his reply has 


not disputed these facts though „he 
claimed that there was no agreement 
of sale to Dr. Isaprakash but it was 
only agreement of lease and the appel- 
lant had received Rs, 10,000/- as consi- 
deration which he has since refunded. 
The document belies his assertion, Simi 
larly, he has admitted that 11.45 acres 
of land was sold because of non-pay- 
ment of the dues of the Land Mortgage 
Bank and the same was purchased by 
Dr, Isaprakash for Rs, 9800/-, It may 
be mentioned here that no property of 
a public: trust can be sold or alienated 
by any one without previous sanction 
of the Registrar under Sec. 14 of the 
Act, No such permission has been pro- 
duced nor any account submitted by the 
appellant, The appellant on the other 


` hand has alleged that one Mahant Lal- 


das, who was appointed Pujari and 
Sarvarakar by Kumar Rudrasharansingh, 
in league with him has been disposing 
of the porperties of the trust, He has 
produced certified copies of the 3 sale 
deeds dated 12-4-74 under which 8.38 
acres of land in Seoni have been sold 
to 3 different persons for Rs, 21,000. It 
has further been alleged that in a col- 
lusive decree between Laldas and Kumar 
Rudrasharansingh 15.65 acres of land in 
village Borsara belonging to the trust 
have been sold for Rs, 18,000. It is also 
alleged that the said Laldas has also sold 
9.5 acres in village Champa to Durga 
Devi for Rs, 20,000 on 9-4-74 and 12.69 
acres of land to one Giniya Devi for 
Rs, 25,000 on .7-9-74, The copies of these 
2 sale deeds have not been produced nor 
any details given about the second sale. 
The affidavit filed in support is on the 
basis of the information received but the 
source of information has also not been 
disclosed, Therefore, we have to ignore 
these allegations, The appellant himself 
has produced certified copy of the order 
dated 9-4-74 of the Registrar permitting 
Mahant Laldas to sell 8.38 acres of land 
at Seoni, 3.79 acres at Borsara and 19.62 
acres at Champa. The permission to sell 
these lands was granted in order to 
enable him to carry out essential repairs 
in the trust properties and to purchase 
15 acres of land in village Balpur for 
Rs, 30,000. It was ordered that the sale 
proceeds be kept in a Bank and the 
amount can be withdrawn with the per- 
mission of the Registrar, Regarding the 
alleged collusive decree, the same is 
concerning some lands at village Bor- 
sara which admittedly do not belong to 


the public trust because in-Borsara the 
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tryst owned only 3.79 acres and not 15 
acres, The respondents have also pro- 
duced certified copy of the statement of 
Kumar Rudrasharansingh dated 24-3-74 
recorded by the Registrar whereby he 
had given his consent for the said sales. 
Therefore, the sales made by Mahant 
Laldas were in accordance with the pro- 
visions of the Act. However, the appel- 
lant has produced 2 affidavits of Kumar 
Rudrasharamsingh dated 23-11-74 and 
24-10-77 wherein Rudrasharansingh has 
alleged that sometime after appointment 
of Mahant Laldas as Pujari and Sarvara- 
kar, he has started disposing of the trust 
properties in collusion with the Regis- 
trar in utter disregard to the interest of 
the public trust. He has, therefore, taken 
steps for his removal, It is rather intri- 


guing as to how the appellant came in ~ 


possession of these affidavits, Whatever 
that be, these affidavits only show that 
Rudrasharansingh is not at all responsi- 
ble nor he is the party to the subsequent 
unauthorised alienations of Mahant Lal- 
' das. The subsequent events further go 
to show that the appellant has mis- 
managed the trust properties and he is 
not a fit person to be entrusted with the 
trust properties, f i 
17. The appeal, therefore, fails and 
it is dismissed with costs throughout, 
Counsel’s fee Rs, 250 if certified. 

Appeal dismissed. 
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Rajendra Kumar, Petitioner v, State of 
Madhya Pradesh and another, Respon~ 
dents, 3 

Misc. Petns, Nos, 32, 40, 120 and 170 fo 
172 of 1977, D/- 17-11-1978. 


(A) Constitution of India, Art. 252 (1) 
-— Powers of Parliament under — It can 
_ pass law im respect of even those States 
not passing a previous resolution, (Urban 
Land (Ceiling and Regulation) Act (33 of 
1976), Sch, (1) Item 8). l 
The manifest intention of Article 252 
that an Act passed by Parliament under 
that Article can be adopted by other 
States would be frustrated if it were to 
be held that the legislative competence 
derived by Parliament from. the resolu- 
tions passed by the Legislatures of two 
or more States under Article 252 (1) is 
limited to passing an Act restricted to 
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the territories of those States. Parlia- 
ment had jurisdiction under Article 252 
(1) -to legislate in respect of the State 
of Madhya Pradesh which had not pass- 
ed a previous resolution and the provi- 
sions made in item 8 of Schedule I to 
the Urban Land (Ceiling and Regulation) 
Act (33 of 1976) are not invalid, 

l {Para 4) 
_ (B) Madhya Pradesh Official Languages 
Act (5 of 1958), S. 4 — Applicability — 
Inapplicable to a Central Act adopted 
by State Legislature of Madhya Pradesh 
under Art. 252 (1) of Constitution — 
Such Act is not a State Act. ((1) Consti- 
tution of India, Art, 252 and (2) Urban 
Land (Ceiling and Regulation) Act (33 
of 1976), Preamble). 


In the instant case, the Urban ‘Land 
(Ceiling and Regulation) Act (33 of 1976) 
‘was passed by Parliament and only the 
resolution adopting the Act in Madhya 
Pradesh was passed by the State Legis- 
lature, The resolution adopting the Act 
was in Hindi amd conformed to the re- 
quirements of section 4 of the Madhya 
Pradesh Official Languages Act. As no 
Bill was introduced in the State Legis- 
lature and as no Act was passed by the 
State Legislature, section 4 had mo ap- 
plication, The applicability of the Urban 
Land (Ceiling and Regulation} Act in 
Madhya Pradesh cannot, therefore, be 
challenged on the ground that the Act is 
not in Hindi. It is alsc not open to 
argument that the State Legislature 
should have issued a translation of the 
Act in Hindi before it was adopted in 
the State, i {Para 7) ` 

When Parliament passes an Act with 
the consent of the States under Art. 252, 
the Act so passed cannot be classified as 
a State Act. The Act is an Act passed by 
Parliament and it has not to conform to 
the requirements laid down by the State 
Legislature for a State Act, (Para 7) 

As the rules under the Land Ceiling 
Act could not be, and have not been, 
made by the State Government under 
Section 46 of that Act Section 4 of the 
Madhya Pradesh Official Languages Act 
has no application, The ergument that 
the rules being in English are not ap- 
plicable must be rejected. (Para 9) 


(C) Constitution of India, Art. 252 — 
Publication of resolution of State Legis- 
lature — Not essential for coming inte 
force of adopted Act, 

The resolution passed Ey the State 
Legislature adopting an Act under Arti- 
cle 252 (1) does not require any publi- 
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i tation in the official gazette or news~ 
papers for bringing the Act into effect 
in the State, All that is necessary under 
the Article for applying the Act is pas- 
sing of a resolution adopting the Act by 
the State Legislature, The moment the 
resolution was passed adopting the Act, 
the Act came into force in the Stata 
Case law discussed, _ (Para 19) 
Cases Referred: Chronological Parag 


AIR 1965 SC 722s 1965 (1) Cri Ly 641 
13 


1963 AC 160: (1963) I All ER 223, Lim 
Chin Aik v, The Queen 13 
AIR 1962 SC 594 8 
AIR 1951 SC 332 8 
AIR, 1951 SC 467: {1952 Cri LJ 54 12, 
13 

{1945) I1 WWR 590 (Canada), R v., Ross 
13 

(1940) NZLR 922, Scott v, Bank of New 
_ South Wales 13 
{1918) 1 KB 101; 118 LT 95, Johnson v. 
Sargant and Sons 12, 13 


S. R. Fadnis, for Petitioner; J. M, Socd, 
Govt, Advocate, for Respondents, 


G. P. SINGH, C, J.— This order shall 
also dispose of Miscellaneous Petitions 
Nos, 40, 120, 170, 171 and 172, all of 
1977, The petitioners in all these pei- 
tions are owners of urban land in the 
city of Indore. The petitioners challenge 
the constitutional validity of the Urban 
Land (Ceiling and Regulation) Act, 1976 
{Act No, 33 of 1976) in its application to 
Madhya Pradesh, The petitioners aiso 
submit that even if the Act be valid, it 
has not been brought into force in Ma- 
dhya Pradesh, 


‘2. The preamble of the Act shows 
that the Act was passed to provide zor 
the imposition of a ceiling on vacant land 
in urban agglomerations, for the acqui- 
sition of such land in excess of the ceil- 
ing limit, to regulate the construction of 
buildings on such land and for mattars 
connected therewith, with a view to pre- 
venting the concentration of urban lend 
in the hands of a few persons and pro- 
fiteering therein and with a view to 
bringing about an equitable distribution 
of land in urban agglomerations to sub= 
serve the common good, The legislative 
competence for passing the Act was de= 


rived by Parliament under clause (1) of . 


Article 252 of the Constitution in pursu-~ 
ance of resolutions passed by the Legis- 
latures of the States of Andhra Pradesh, 
Gujarat, Haryana, Himachal Pradesh, 
Karnataka, Maharashtra, Orissa, Punjab, 
Tripura, Uttar Pradesh and West Bengal 
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that the matters aforesaid be regulated 
in those States by Parliament by law. 
Section 1 (2) of the Act provides that it 
applies in the first instance to the whole 
of the States which passed the resolu- 
tions under Article 252 (1} prior to ` its 
enactment and to all the Union territo- 
ries, Section 1 (2) further provides that 
it shall also apply to such cther States 
which adopt the Act by resolution pass- 
ed in that behalf under clause (1) of 


Article 252 of the Constitution, As pro- ` 


vided in Section 1 (3), the Act came into 
force at once in the States which passed 
the resolution under clause {1) of Arti- 
cle 252 before its enactment and in the 
Union territories. As regards other States, 
Section 1 (3) provides that the Act shall 
come into force in any other State which 
adopts the Act under clause (1) of Arti» 
cle 252, on the date of such adoption. 


3. The point relating to constitutional 
validity of the Act was not initially rais- 
ed in these petitions. At the time of 
argument, however, the petitioners made 
applications for urging the point of con- 
stitutional validity of the Act in rela~. 
tion to the State of Madhya Pradesh, 
and we heard full arguments on that 
point. The contention of the learned 
counsel for the petitioners in this re- 
spect is that by the resolutions passed, 
before enactment of the Act, by the va- 
rious States mentioned above, ` Parlia- 
ment derived power to legislate for those 
States and that as the Legislature of the 
State of Madhya Pradesh had not pass- 
ed any such resolution, Parliament had 
no legislative competence to legislate for. 
the State of Madhya Pradesh. In this? 
context, the learned counsel referred to 
us item 8 of Schedule I to the Act which 
relates to Madhya Pradesh, Item 8 of 
the Schedule, read with Section 2 (a) of 
the Act, demarcates the limits of urban 
agglomerations in respect of various 
cities and towns in the State of Madhya 
Pradesh. The Schedule also specifies the 
categories to which the different urban 
agglomerations belong. The Schedule has 
relevance in the applicability of Sec. 4 
which determimes the ceiling limit, Sec- 
tion 11 which determines ‘the compen~ 
sation and Section 29 which regulates 
the construction of buildings within 
urban agglomerations. The argument of 
the learmed counsel for the petitioners is 
that the legislative competence of Par- 
liament was limited only to those States 
which had passed the resolutions under 
Article 252 (1) of the Constitution before 
enactment of the Act and the provisions | 
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enacted in the Act, with specific refer- 
. “ence to Madhya Pradesh, were beyond 
the legislative competence of Parliament. 
We are unable to accept this argument, 


å. When the Legislatures of two or 
more States pass resolutions that any 
- matter with respect to which Parliament 
has no power to make laws for the 
States except as provided in Articles 249 
and 250 should be regulated in such 


States by Parliament by law, it becomes _ 


lawful for Parliament to pass an Act for 
regulating that matter accordingly. The 
Act so passed by Parliament applies to 
the States, the Legislatures of which 
‘passed the resolutions before its enact- 
ment. The Act also applies to any other 
State by which it is adopted afterwards 
by resolution passed in that behalf by 
the legislature of that State, The power 
that Parliament derives in pursuance of 
resolutions passed by the Legislatures of 
two or more States is ‘for regulating that 
matter’ which is referred to in the re- 
solutions, The power so derived is not 
‘limited to passing an Act restricted in 
its applicability to the State passing 
the resolutions before its enactment. 
The power conferred by Arti- 
cle 252 is wide enough to make a com= 
prehensive Act which may be applied 
throughout the country including those 
States which had not passed resolutions 
initially, This is clear from the provi- 
sion that an Act passed by Parliament 
under Article 252 can be adopted after- 
wards in any other State which had not 
. passed a resolution under Article 252 (1) 
before its enactment, by a resolution of 
the Legislature of that State subsequent 
to its enactment, The manifest intention 
of Article 252 that an Act passed by 
Parliament under that Article can be 
-ladopted by any other State the 
Legislature of which had not passed a 
resolution before its enactment, would 
be frustrated if it were to be held that 
Parliament cannot make a comprehensive 
legislation which could be applied 
throughout the country and that the 
legislative competence derived by Par- 
liament from resolutions passed by 
the Legislatures of two or more States 
under Article 252 (1) is limited to pass- 
ing an Act restricted to the territories 
of those States. We are clearly of opin= 
ion that Parliament had jurisdiction un- 
der Article 252 (1) of the Constitution 
{to legislate in respect of the State of 


Madhya Pradesh and the provisions 
made in item 8 of Schedule I to the 


o ALR. 


Act in relation to Madhya Pradesh are 
not invalid. ` 

5. The second contention raised by 
the learned counsel for the petitioners is 
that there is no effective resolution pass- 
ed by the Legislature of the State of 
Madhya Pradesh adopting the Act and, 


. therefore, the Act has mo application, in 


Madhya Pradesh. The resolution passed 
by the Legislature of Madhya Pradesh 
is exhibited by the- petitioner as Anne- 
xure G (Mise. Petition No. 32 of 1977). 
The relevant part of the resolution reads 
as follows:— 


[ “ag fama war ag daoa weet & fe 
wat wos (Afar ws Jaraa ) q glog 
( are 33 AT 290g) St Hee WT 
H Aiga fear ora” 


The argument of the learned counsel is 
that as the words in the resolution are 
u ga feat ama ” the resolution is 
merely a recommendation for future 
adoption of the Act and that the resolu- 
tion is ineffective to adopt the Act. The 
learned counsel further ergues that had 
the intention of the House been to adopt 
the Act, the relevant wards in the re- 
solution would have been “ age 

grat # In our opinion, the argument is 


wholly unsubstantial, Reeding the reso- 
lution as a whole, it is clear that the re- 
solution was passed in pursuance of Arti- 
cle 252 (1) of the Constitution to adopt 
the Act and to apply it in M, P. The 
object of the resolution was not to make 
any recommendation. Indeed, Art. 252 (1) 
does not contemplate of any recommen- 
dation to be made by the Legislature of 
a State which wants to adopt an Act 
made by Parliament under that Article, 
The words “of frat sa” 


used in the resolution in the context 
clearly imply that the Legislature adopt- 
ed the Act as required by Article 252 (1) 
žo apply it to Madhya Pradesh, 


6. The learned counsel for the peti- 
dioners referred to us Rule 118 of the 
Madhya Predesh Vidhan Sabha Rules 
made under Article 208 (1) of the Con- 
stitution, This rule provides that a re< 
solution may be in the form of a decla- 


- ration of opinion, or a recommendation; 


or may be in the form so as to record 
either approval or disapproval by .the 
House of an act or policy of Govern- 
ment, or convey a message or command, 
urge or request an action or call atten- 
tion toa matter or situation for consi= 
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deration by Government; or may be m 
such other’ form as the Speaker may 
. consider appropriate. The learned coun- 
sel relied upon this rule to support hs 
argument that the resolution of the Staze 
Legislature was merely a recommenda- 
tion.. We do not derive any assistance 
from this rule. The resolution, in our 
opinion, is not merely a recommenda- 
tion. The resolution adopts the Act as 
required by Article 252 (1) of the Com- 
‘stitution for application in the State əf 
Madhya Pradesh. 


7. The next contention of the learned 
counsel for the petitioners is that the 
Act being in English, it can have ‘no 
application in Madhya Pradesh as a valid 
enactment, as it was not passed in Hindi. 
The learned counsel argues that if the 
Legislature of the State of Madhya Pra- 
desh wanted by resolution to adopt the 
Act so that it may apply in Madhya Pra- 
desh, it should have passed a Hindi ver- 
sion of the Act, In this connection, the 
learned counsel referred to us Section 4 
of the Madhya Pradesh Official Langu- 
ages Act, 1957, which was enacted wi- 
der Article 345 of the Constitution. In 
our opinion, the contention of the leara- 


ed counsel is devoid of any merit whet- _ 


soever. The Urban Land Ceiling Act is 
an Act passed by Parliament. Section 4 
of the Madhya Pradesh Official Langu- 
ages Act has no application to the Act. 
Section 4 of this Act applies only to all 
Bills introduced in, and all Acts pass2d 
by, the Madhya Pradesh State Legisla- 
ture; all Ordinances promulgated by the 
Governor of Madhya Pradesh amd all 
orders, rules, regulations and .bye-laws 
issued by the State Government of Ma- 
dhya Pradesh under the Constitution or 
under any law made by Parliament or 
the State Legislature, The section pro- 
vides that the language to be used in 
all these matters shall be’ Hindi. In the 
case before us, the Urban Land Ceiling 
Act was passed by Parliament and only 
the resolution adopting the Act in Ma- 
dhya Pradesh was passed by the State 
Legislature, The resolution adopting -he 
Act is in Hindi and conforms to the 7e- 
quirements of Section 4 of the Madhya 
‘|Pradesh Official Languages Act, As no 
Bill was introduced in the State Legis- 
lature and as no Act was passed by the 
State Legislature, Section 4 of: the Ma- 
dhya Pradesh Official Languages Act had 
no application. The applicability of the 
Urban Land Ceiling Act in Madhya- Fra- 
desh cannot be challenged on the ground 
that the Act is not in Hindi, It is also 
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not open to argument that the State Le- 


gislature should have issued a transla- 


tion of the Act in Hindi before-it ` was 
adopted in the State. All that the State 


Legislature has to do under Article 252. l 


of the Constitution for adopting an Act 
passed by Parliament, under that Article 


is to pass a resolution adopting the Act: . 


That having been done, the Urban Land 
Ceiling Act became operative from the 
date of the resolution in the State. of 
Madhya Pradesh, 


8. The learned counsel for the peti- 
tioners submitted that the Urban Land 
Ceiling Act cannot be taken to be an 
Act of Parliament or a Central Act for 
the reason that Parliament had passed 
the Act as a delegate of the States and 
that the Act can only be classified as a 
State Act, It is impossible to agree with 
this submission. It is true that the mat- 
ters in respect of which Parliament gets 
jurisdiction under Article 252 of the 
Constitution in pursuance of resolutions 
passed by the Legislatures of two or 


more States are matters not within the 


normal legislative competence of Par- 
liament, yet when Parliament passes an 
Act with the consent of the States un- 
der Article 252, the Act so passed can- 
not be classified as a State Act. The Act 
is an Act passed by Parliament and it 
has not to conform to the requirements 
laid down by the State Legislature for 
a State Act, Clause (2} of Article 252 
provides that any Act passed by Parlia- 
ment under Clause (1) may be amended 
or repealed by an Act .of Parliament 
passed or adopted in like manner but 
shall not, as respects any State to which 
it applies, be amended or repealed by an 
Act of the Legislature of that State, The 
words ‘in like manner’ used in Arti- 
cle 252 (2) go to show that the proce- 
dure contemplated under Article 252 (1) 


“ 


has to be followed for amending or re- ` l 


pealing an Act of Parliament passed un~~ 


der that Article. The State Legislature 
has no power to amend or repeal an Act 
passed by Parliament under Art. 252 (1). 
The Legislature of the State where any 
such Act is in force can only recom- 
mend by ‘passing a resolution to Parlia- 
ment that the Act be amended or re- 
pealed, The power conferred. on Parlia- 
ment by resolutions of the State Legis~ 
latures under Art. 252 (1) is not strict- 
ly delegation. It is, in fact, surrender of 
the power in favour of Parliament .and 
that is the reason why Parliament alone 


can amend or repeal the Act passed un- 


. lication of the resolution of the 
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der Article 252 (1). It-is true that in In” 
re Art. 143, Constitution of India, etc., 
AIR 1951 SC 332 Mahajan J. (as he then 
was) observed at page 388 that the legis- 
lation by Parliament under ‘Article 252 
‘is a form of exercise of legislative power 
by- Parliament as a delegate of the State 
as by its consent alone Parliament gets 
the power of legislation’. However, the 
decision of the Supreme Court in R.M. 
D.C. (Mysore) Private Ltd. v. State of 
Mysore, AIR 1982 SC 594 shows that the 
States passing the resolutions under Arti-~ 
cle 252 (1) before enactment of the Act, 
or adopting the Act after its enactment, 
surrender the power on the matters re- 
ferred to in the resolutions in favour of 
Parliament. Be that as it may, it is clear 
to us that an Act passed by Parliament 
under Article 252 (1) im pursuance of 
resolutions passed by two or more States 
and adopted later by other States can= 
not, by any stretch of imagination, be 
classified as a State Act. Section 4 of the 
Madhya Pradesh Official Languages Act 
has absolutely no relevance on the ques~ 
tion of the applicability of the Urban 
Land Ceiling Act in Madhya Pradesh. 


9. The learned counsel for the petix 
tioners further argued that the rules 
made by the Central Government under 
Section 46 of the Act are also in English 


and that they being not in Hindi, can 


have no application in Madhya Pradesh. 
This argument also has absolutely no 
substance, As the rules could not be, and 
have not been, made by the State Gov- 
ernment under Section 46, Section 4 of 
the Madhya Pradesh Official Languages 
Act has no application, The argument 
that the rules being in English are nof 
applicable must be rejected. 


10. The last contention raised by the 
learned counsel for the petitioners is 
that the resolution of the State Legista- 
ture adopting the Act in Madhya Pra- 
desh was not published in the official 
gazette or in any newspaper; and that 
in the absence of publication, the reso- 
lution cannot be given effect to and the 
Act cannot be said to be applicable in 
Madhya Pradesh. The fact that the reso- 
lution of the State Legislature adopting 
the Act has not so far been published in 
the official gazette or in any newspaper 
is not disputed.in the return. The ques- 
tion, therefore, is whether the non-pub- 
State 
Legislature lends infirmity to the applic« 
ability of the Act in the State of Ma- 
dhya Pradesh, 
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11, Article 252 (2) of the Constitution 
does not lay down thet a resolution 
adopting an Act passed by Parliament. 
under Article 252 (1) must be published 
or that it can be effective only after its 
publication, The requirement of publish- . 
ing the resolution is not contained in 
Article 252, The question is whether such 
a requirement cam be inferred on. gene- 
ral principles, In our opinion, there is no 
such general principle under which the 
requirement of publicaticn of the resolu- 
tion may be implicit in Article 252 (1) 
for adopting an Act passed by Parlia- 
ment under that Article. The Constitu- 
tion does not provide thet an Act passed 
by Parliament or by Legislature of a 
State can be effective orly on publica- 


tion. Acts made by Parliament become 


effective, unless otherwise provided in 
them, on receiving the assent of the 
President. Similarly, in the absence of 
any general provision contained in any 
enactment, Acts passed by State Legis- 
latures become effective on receiving the 
assent of the Governor or the President, 
as the case may be. Section 3 of the 
Madhya Pradesh General Clauses Act, 
1957, provides that where any Madhya 
Pradesh Act is not expressed to come 
into operation on a particular day, then 
it shall come into force on the day on 
which the assent thereto of the Gover- 
ernor, or the President, as the case may. 
be is first published in the official gazette. 
If a Madhya Pradesh Act, however, 
provides that it shall came into ‘force 
at once, it will come inte force immedi- 
ately it receives the assent of the Gov- 
ernor, or the President, es the case may 
be, and publication in the gazette would 
not be necessary for bringing the Act 
into force, 


12. The learned counsel for the peti 
tioner heavily relied upon the case of 
Harla v. State of Rajasthan, ATR 1951 
SC 467 for the proposition that the re- 
solution passed by the State Legislature 
cannot be given effect to ag it was not 
published in the official gazette or in 
any newspaper, In that case, the ques- 
tion related to the Jaipur Opium Ac 
which was passed by a resolution of 
the Council of Ministers of Jaipur who 
derived their authority to make laws 
during the minority of the Maharaja of 
Jaipur from a notification issued by the 
Crown representative which did mot ex- 
pressly require the publication of the 
laws made by the Council, The Act pass- 
ed by the resolution of the Council of 
Ministers was not promulgated or pub= 
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lished. The Supreme Court held that the 
Act was ineffective for want of promul- 
gation or publication, Bose, J. in deli- 
vering the judgment of the Court, said 
{at p. 468):— 


“Natural justice requires that before 
a law can become operative it must be 
promulgated or published. It must be 
broadcast in some recognisable way so 
that all men may know what it is, or, 
at the very least, there must be some 
special rule or regulation or customary 
channel by or through which such know- 
ledge can be-acquired with the exercise 
of due and reasonable diligence.” 


The principle laid down in Harla’s case 
is applicable only to delegated legisla- 
tion, and not to an Act passed by 
Parliament or State Legislatures, The 
Supreme Court in Harla’s case relied 
upon Johnson v, Sargant and Sons, (1918) 
1 KB 101. In that case, a statutory Order 
of the Food Controller called under the 
Beans, Peas and Pulse (Requisition) 
Order, 1917, was made on 16th May 1917, 
but was in effect published or made 
known to the trade on the morning of 
17th May 1917. It was held by Bailhache 
J. that the Order did not take effect un- 
til the morning of 17th ‘and, therefore, 
could not be contravened on 16th, A 
distinction was made in that case b2« 
tween Statutes of Parliament and dele- 
gated legislation ‘on the ground that in 
case of Statutes of Parliament there is 
an element of antecedent publicity b2- 
fore they come into operation which is 
absent in case of delegated legislation. 
This distinction was affirmed by the 
Supreme Court in Harla’s case. It was 
pointed out that Acts of Parliament are 
publicly enacted. The debates are open 
to the public and the Acts are passed by 
the accredited representatives of the 
people who in theory can be entrusted 
to see that their constituents know what 
has been done. All this is absent in the 
case of delegated legislation, t 


13. The legal proposition that dele- 
gated legislation cannot come into force 
unless it is made known, as enunciated 


by Bailhache J. in Johnson v. Sargant 


and Sons (supra) has come up for some 
strong criticism. In the words of Sir 
C. K. Allen, “It was a bold example of 
Judge made laws”.and. “it has always 
been regarded as very doubtful”. (Allen, 
Law and Orders, 3rd Edn., pages 132 and 
133]. The Supreme Court in State of 
Maharashtra v. M. H. George, AIR 1965 
SC 722 at p. 742 found ‘great force’ .in 
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the comments of Sir C. K, Allen, In that 
case, however, no reference was made to 
Harla’s case (AIR 1951 SC 467).. All that 
was actually decided in that case was 
that the rule, if any, that delegated 
legislation does not take effect when 
made but only takes effect when made 
known cannot be extended to require 
publication in a foreign country even 
if foreigners are likely to be affected, It 
cannot, therefore, be said that. Harla’s 
case was overruled. The divergence of 
opinion on this question is well discussed 
in an article ‘Delegated Legislation and 
Publication’ by Professor Lanham, ((1974) 
37 Modern LR 510), It will appear from 


this article that not only Allen but 


many other writers on constitutional 
and administrative law are of the view 
that delegated legislation comes into ope- 
ration on the date on which it is made 
and not on the date of its publication. 
The article also refers to a New Zealand 
case [Scott v. Bank of New South Wales 
(1940) NZLR 922] where a view contrary 
to that in Johnson v. Sargani and Sons 
(1918-1 KB 101) was taken. The hard- 
ship flowing from the view that delegat~ 
ed legislation comes into force on the 
date of its making and not on publication 
is mitigated by Section 3 (2) of the Sta- - 
tutory Instruments Act; 1946 which pro- 
vides that where any person is charged 
with an offence under a statutory in- 
strument, it shall be a defence to prove 
that the instrument had not been issued 
by His Majesty’s stationery office at the 
date of the alleged contravention. un~ 
less it is proved that at that date rea~ 
sonable steps had been taken for the 
purpose of bringing the purport of the 
instrument to the notice of the public 
or of persons likely to be affected by it, 
or of the person charged. Further, the 


. Privy Council in Lim Chin Aik v. The 


Queen, 1963 AC 160 recognised a com- 
mon law defence of ignorance of law in 
respect of unpublished delegated legis- 
lation which also softens the rigour of 
the view that delegated legislation takes 
effect when made even before its publi- 
cation. Professor Lanham, however, com- 
mends the view taken in the case of 
Johnson v. Sargant and Sons (1918-1 KB 
101) and points out that it was express-. 
ly followed in a British Columbia case 
[R. v. Ross, (1945) 1 WWR 590] and in 
Harla v. State of Rajasthan (AIR 1951 
Sc 467) (supra). Whatever view may be 
taken as regards the coming into force 
of delegated legislation in general, we 
are of opinion, that the rule, if any, that 
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promulgation or publication is necessary 
for coming into force of delegated legis- 
lation cannot be applied to the case of 
a resolution passed by the State Legis- 
lature. We have already seen that even 
in Harla’s case it was pointed out that 
Statutes passed by Parliament or State 
Legislatures get antecedent publicity as 


the debates are open to the public and. 


the Acts are. passed by the accredited 
representatives of the people who in 
’ theory can be trusted to see that their 
constituents know what has‘ been done. 
The same principle can be applied to a 
resolution passed by the State Legisla- 
ture. Such a resolution is publicly pass- 
ed by the accredited representatives of 
the people and they can be trusted to see 
that their constituents know that a re- 
solution affecting them has been passed. 
In our opinion, therefore, the resolution 
passed by the State Legislature adopt- 
ing the Act under Article 252 (1) of the 
Constitution did not require any publi- 
cation in the official gazette or news- 
papers for bringing the Act into effect 
in the State, We have earlier stated that 
Article 252 (1) does not contain any such 
requirement. All that is necessary un- 
der the Article for applying the Act is 
-;passing of a resolution adopting the Act 
by the State Legislature, The moment 
the resolution was passed adopting the 
Act, the Act came into force in the State. 
We have already seen that Section 1 (3) 
of the Act provides that the Act shall 
come into force in the States which did 
not initially pass resolutions under Arti- 
cle 252 on the date of adoption. The date 
of adoption is the date when the resolu- 
tion adopting the Act is passed. The Act 
is, therefore, in force and effective in 
Madhya Pradesh from the date of the 
resolution of the State Legislature, i.e. 
from 9th September 1976. 


14. The learned counsel for the peti- 
tioners also submitted that the master 
plan of the City of Indore is vague and 
it does not.clearly show whether any 
particular land used for agriculture is 
reserved for a purpose other than agri- 
culture and that this will create diffi- 
culty in determination of urban land in 
urban agglomeration of the city of 
Indore, Vagueness of the master plan 
does not impede the operation of the 
Act to the City of Indore. Questions re- 
lating to the determination whether a 
particular land is urban land will be de- 
cided by the Competent Authority and 
other functionaries under the Act, Such 
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questions cannot be considered at this 
stage under Article. 226. . 

15. - All the contentions raised by the 
learned counsel for the petitioners relat- 
ing to the inapplicability of the Act thus 
fail. The petitions. are accordingly dis- 
missed. There shall, however, be no order 
as to costs. The security amount be re- 
funded in each case, = 

Petizions dismissed. 


AIR 1979 MADHYA FRADESH 114 
= FULL BENCH 
(INDORE BENCH) 

G. L. OZA, G. G. SOHANI AND 
B. R. DUBEY, JJ. 


Daryaobai and others, Applicants w 
Surajmal, Respondents. 


Civil Revn. No. 568 of 1975, D/- 17-10- 
1978. 
- M. P. Anusuchit Jan Jati Rini Sahayata 
Adhiniyam (12 of 1967), Ss. 7 (1) (i) and 
2 (4) — Decree for arrears of rent — 
Execution — Liability for payment of 
arrears comes within the term “debt” — 
Execution is. barred under S. 7 (1). 1973 
MPLJ (Notes) 132 not good law in view 
of 1973 MPLJ (Notes) 130. 
The liability to. pay arrears of rent by 
a “debtor” as defined in the Adhiniyam 
under a decree of Civil Court or other- 
wise, is included within the definition of 
“debt” as given in the Adhiniyam and 
Sec. 7 (1) (i) of the Adhiniyam would be 
attracted in suits or execution proceed- 
ings instituted to recover such arrears of 
rent. 1973 MPLJ (Notes! 132 not good 
law in view of 1973 MPLJ (Notes) 130. 
(Para 8) 


’ The definition of the word “creditor” 
indicates that creditof is a person to 
whom a debt is due. And debtor means 
a member of the Scheduled Tribe whom 
such debt is owed. Thus, as in the defi- 
nition of “debt” provided in sub-sec. (4) 
the meaning of the word “creditor” is 
imported it only indicates that when any 
liability is there on the appointed date 
it will fall within the ambit of the defi- 
nition of debt. Apparently, the words 
used in these definitions are very plain 
and they do not call for any interpreta- 
tion or there is no doubt about the mean- 
ing of any one of the wards used in the 
definition. In this view of the matter, 
therefore, it is not at all necessary to re- 
fer to any other matter to understand 
the intention of the Legislature. (Para 5) 
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Cases Referred: Chronological Paras 
(1974) Civil Revn. No. 363 of 1974, - D- 
20-8-1974 (Madh Pra), Daryao Bai v. 


Surajmal f 2 
1973 MPLJ (Notes) 130 y 2,7 
1973 MPLJ (Notes) 132 2, 7 
1969 MPLJ (Notes) 42 `` . 2, 7 
(1953) 1 All ER 1061 : (1953) 1 WLR 649, 


Barnes v. Jarvis 4 
AIR 1949 Nag 235 : ILR (1948) Nag 784 
7 


1938 Nag LJ 360 7 

OZA, J.:— This revision petition has 
been placed before us to answer the 
question : 


Whether the liability to pay arrears of 
rent bya ‘debtor’ as defined inthe Adhi- 
niyam under a decree of Civil Court or 
otherwise, is included within the defini- 
tion of ‘debt’ as given in the Adhiniyem 
and whether S. 7 (1) (i) of the Adhiniyem 
would be attracted in suits or execution 
proceedings instituted to recover suzh 
arrears of rent ?” 


2. The facts giving rise to this gues- 
tion appear to be that non-applicant 
decree-holder had obtained a decree 
against the applicants for ejectment and 
arrears of rent on 30-11-1974. The ap- 
plicants had filed an appeal against the 
judgment in the court of the First Addi- 
tional District Judge, Indore. The Ap- 
pellate Court granted a stay so far as 
the execution of the trial Court’s decree 
for ejectment was concerned. So far as 
arrears of rent, no stay was granted. 
The non-applicant therefore filed execu- 
tion against the applicants to execute 
the money decree. In the executing 
court an application was made on be- 
half of the applicants that the liability 
of the applicants under the money de- 
cree based on arrears of rent fell with- 
in the ambit of the definition of the 
word “debt” given in sub-sec. (4) of Sec- 
tion 2 of the Madhya Pradesh Anusuchit 
Jan Jati Rini Sahayata Adhiniyam, 1937 
(hereinafter called “the Adhiniyam”) and 
therefore the Civil Court had no jurisdiz- 


tion to entertain the- application. The 
executing court rejected this application 
holding that the definition of “debt” 


given in the Adhiniyam is not applicable 
to a decree for arrears of rent. Against 
this order a revision petition was filed. 
In the revision petition the decisions -n 
Civil Revn.. No. 603 of 1968 (Sadesh.v 
Rao v. Mst. Naina) decided on 18-4-196%* 
Civil Revn. No. 363 of 1974 (Darydo Bai 
v. Surajmal) decided on 20-8-1974 (Mach 
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Pra): Misc. Petn. No. 16 of 1971 (Punaji 
v. Moti) decided on 31-10-1973** and 
Misc. Appeal No. 125 of 1971 (Balaram 
v. Rupabai) decided on 18-10-1973 were 
cited. Out- of these decisions, the deci- 
sion in Punaji v. Moti (supra) noticed in 
Balaram v. Rupabai 1973 MPLJ (Notes) 
132 (supra) is the only Division Bench 
decision. š 

3. Learned: counsel appearing for the 
petitioners contended that the definition 
of the word “debt” in Sec. 2 (4) of the 
Adhiniyam is a very wide definition 
which is inclusive and therefore within 
the meaning of the words used in this 
definition a decree for arrears of rent 
would fall within the ambit of this de- 
finition. Learned counsel for the res- 
pondent, on the other hand, contended 
that if the intention of the legislature 
and the purpose for which this enact- 
ment was enacted is seen, arrears of 
rent cannot be included within the defi- 
nition of the .word “debt”. Learned 
counsel referred to Craies on Statute Law 
Chapter 8, and contended that the cir- 
cumstances in which the Adhiniyam was 
Passed have to be considered in order to 


understand the meaning of the words 
used. in the Adhiniyam. He also con- 
tended that if “debt” would include 


arrears’ of rent, then ‘landlord’ could not 
be said to be a creditor and it was con- 
tended that the scheme of the Adhiniyam 
contained in Ss. 8 to 14 indicates that 
“rent” would not fall within’ the ambit 
of the definition. 


4. It could not be’ disputed that 
where the meaning of the word used in 
the statute is plain, then the intention 
of the Legislature had to te inferred 
from the meaning of the words used 
themselves. Craies in his treatise on Sta- 
tute law in Chap. 5 considered the prin- 
ciples where the meaning is plain and in 
Chapters after Chap. 7 considered the 
principles for interpretation where the 
meaning is not plain; and while consi- 
dering the principles of interpretation 
where the meaning is not plain, in Chap- 
ter 8 the learned author considered the 
sources of information outside a statute 
which may be used for throwing light 
upon its meaning. Apparently, there- 
fore, if the meaning of the words used 
in the statute is plain, as the learned 
author states, nothing further need be 
looked into: “The cardinal rule for the 
construction of Acts of Parliament is 
that they should be construed acccording 
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to the intention expressed in the Acts 
themselves. The tribunal that has to 
construe an Act of a legislature, or in- 
deed any other document, has to deter- 
mine the intention as expressed by the 
words used. And-in order to understand 
these words it is natural to inquire what 
is that subject matter with respect to 
which they are used and the object in 
view. In Barnes v. Jarvis, (1953-1 All ER 
1061); Lord Goddard C. J. said ‘certain 
amount of common sense must be appli- 
ed in construing statutes. The object of 
the Act has to be considered” If the 
words of the statute are themselves pre- 
cise and unambiguous, then: no more can 
be necessary than to expound . those 
words in their ordinary and natural 
sense. The words themselves alone do 
in such a case best declare the intention 
of the law giver. 

Where the language of an Act is clear 
and explicit, we must give effect. to it, 
whatever may be the consequences, for 
in that case the words of the statute 
speak the intention of the legislaure.” 

5. Section 2 (4) of the Adhiniyam pro~ 
vides, 

2 (4) ‘Debt’ includes— 

(i) All liabilities owing to a creditor in 
cash or kind secured or unsecured, pay- 
able under a decree.or order of a civil 
court or otherwise, and subsisting on 
the appointed date whether due or not 
due. 


(ii) arrears of wages or salary subsist- 
ing on the appointed date. 
Apparently, this is an inclusive defini- 
tion of “debt” and it provides that all 
liabilities owing to a creditor in cash or 
“Kind payable under a: decree or order 
of a civil court or otherwise and sub- 
sisting on the appointed date will be 
a “debt”. The words in this definition 
apparently are very clear. Argument 
was advanced on the basis of the word 
“creditor”. This word “creditor” has 
also been defined in sub-sec. (3) of Sec- 
tion 2 which provides, 2 (3) creditor 
means a person to whom a debt, is owing 
and debtor means a member of a sche- 
duled Tribe whom such debt is owed. 
This definition of the word “creditor” 
therefore clearly indicates that creditor 
is a person whom a debt is- due. And 
debtor means a meriber of a scheduled 
Tribe whom such debt is owed. Thus. 
as in the definition of “debt” provided in 
sub-sec, (4) the meaning of the word 
“creditor” is imported it only indicates 
that when any liability is there on the 
appointed date it will fall within -the 
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ambit of the definition of “debt.” Ap- 
parently, the words used in these defini- 
tions are very plain and it could not be 
disputed that they do not call for any 
interpretation or there is no doubt 
about the meaning of any one of the 
words used in the definition, In this 
view of the matter, therefore, it is not 
at all necessary for us to refer to any 
other matter to understand the intention 
of the Legislature. 


6. It was contended that if arrears of 

rent is included in the definition of the 
word debt, then Ss. 8 to 14 of the Adhi- 
niyam could not be applied and it was 
contended that by looking to Ss. 8 to 14 
it appears that the Legislature did not 
intend. to give such a wide meaning to 
the word “debt”. This contention ad- 
vanced by learned counsel for the res- 
pondent could not.be accepted. . Firstly, 
because when the legislature chose to 
use wide words with plain meaning 
there is no reason why the courts should 
try to limit the meaning by use of. 
extraneous matter. Secondly, even if 
this contention is considered, there ap- 
pears to be no substance in this conten- 
tion as well. Section 8 provides for an 
application by a creditor to Debt Relief 
Court. A reading of S.8 clearly indicates 
that there should be no difficulty even 
if arrears of rent fall within the ambit 
of the definition of the word “debt”, 
Emphasis was laid on S. 14. 
This section provides for the method for 
calculation of interest and reduction of 
principal in all transactions, Apparently, 
it could ‘not be contended that this sec- 
tion has to be applied in all cases. In 
cases in which it could be applicable, it 
may be applied and on the basis of this 
section also it could not be said that the 
meaning of “debt” could be narrowed 
down. 

7. The Division Bench decision in 
Punaji v. Moti (supra) also considered 
the definition of "debt" in S. 2 (4). In this 
decision reliance was placed on Mirabai 
v. Smt. Kaushalabai, ILR (1948) Nag 794: 
(AIR 1949 Nag 235) where the definition 
of “debt” as provided in S. 2 (e) of the 
C. P. and Berar Debt Conciliation Act, 
1933 was considered. The decision re- 
ported in Chandalal v. Sambhaji (1938 
Nag LJ 360) was relied on by Naik J. in 
Sadashiv Rao v. Mst. Naina (supra) 
(also noted as 1969 MPLJ (Notes) 42). It 
appears that the view taken in these 
decisions about the meaning of the word 
“debt” was the consistent view of the 


Nagpur High Court which it appears was 


; 
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followed in Misc. Petn. No. 16 of 1971 
(supra) Punaji v. Moti. In the decisicn 
in Balaram v. Rupabai (supra) (1973 
MPLJ (Notes) 132) the question of clain 
for damages was being considered. . Al- 
though the question before us is rather 
different, but apparently, the view taken 


in this decision cannot be said to be gocd - 


law in view of the subsequent Divisicn 
Bench decision in Punaji v. Moti (supre). 
. & In the light of the discussicn 
above, therefore, arrears of rent under 
a decree or otherwise would fall withn 
the ambit of the definition of the word 
“debt” as defined in sub-sec. (4) of Sez- 
tion 2 of the Adhiniyam and S. 7 (1) 3f 
the Adhiniyam would be attracted to a 
suit or execution proceedings instituted 
to recover such arrears of rent. 


9. Costs of this proceedings shall fd- 
low the ultimate decision of the revision 
petition, f 
Order accordingly, 
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Dilip Singh and others, Appellants v. 
Khilan Singh, Respondent. 

Misc. Appeal No. 70 of 1974, D/- 31-8- 
1978.* 

Arbitration Act (10 of 1940), S. 30 — 
Application for making an award rule of 
Court — A ‘minor’, party to award 
Guardian ad litem of minor not appoirt- 
ed — Order making award rule of Court 
would be nullity and void ab initio. AIR 
1968 SC 954 and AIR 1940 Lah 164, Ral. 
on. (Para 7) 

Anno:. AIR Manual (3rd Edn.), Arbi- 
tration Act, S. 30 N. 25. 


Cases Referred: Chronological Paras 
AIR 1968 SC 954 6, 7 
AIR 1967 SC 608 6 
AIR 1940 Lah 164 8 
B. D. Gupta, for Appellants; D. K, 
Katare, for Respondent. 
JUDGMENT:— This is an appeal un- 


der S. 39 of the Indian Arbitration Act, 
1940 (hereinafter referred to as the Act) 
aggrieved by an order dated 30th July, 
1974 refusing to set aside an award. 

2. Exhaustive statement of facts is 
not necessary for purposes of decision of 


*(From order of G. C. Gaur Addl. Dist. 
J. Vidisha, D/- 30-7-1974). 
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this appeal. The essential facts for the 
present purposes are as under :— 

ü) There was an arbitration agreement 
followed by an award. Respondent 
Khilan Singh submitted an application 
under S. 14 of the Act for calling the 
award and making it a rule of the Court. 
Along with this application no applica- 
tion was made for appointment of guar- 
dian ad litem of the minor Dilip Singh, 
appellant (non-applicant No. 6 in the 
lower court) before the A. D. J. Vidisha 


on 5-3-1974. Appellants (non-applicants 
before the A.D.J.) submitted objections 
on 30th July, 1974. These objections 


have been dismissed as time-barred and 
thus in effect the learned A.D.J. refused 
to- set aside the award and made ita 
rule of the Court. Hence this appeal. 

3. In this appeal, Shri B. D. Gupta 
learned counsel for the appellants has 
contended that in absence of appoint- 
ment .of guardian ad litem of’ minor 
Dilip Singh, the impugned order is nul- 
lity and void ab initio. Shri K. N. Gupta, 
learned counsel for the respondent has 
argued in support of the impugned order. 

4. After having heard the learned 
counsel for the parties; I am of the 
opinion that the appeal deserves to be 
allowed. ; 

5. By virtue of S. 41 of the Act, the 
procedure prescribed for trial of suits had: 
been made applicable to the proceedings 
under the Act. Section 41 of the Act 
runs as under :— 

“41. Procedure and powers of Court.— 
Subject to the provisions of this Act, and 
of rules made thereunder :— 

(a) the provisions of the Code of Civil 
Procedure, 1908, shall apply to all pro- 
ceedings before the Court, and to all ap- 
peals, under this Act, and 

(b) the Court shall have, for the pur- 
pose of, and, in relation to, arbitration 
proceedings the same powers of making 
orders in respect of any of the matter 
set out in the second Schedule as it has 
for the purpose of, and in relation to 
any proceeding before the Court; 

Provided that nothing in Cl. (b) shall 
be taken to prejudice any power which 
may be vested in arbitrator or umpire 
for making orders with respect to any 
of such matters.” 


6. It is not disputed that no applica- 
tion was made by the respondent here- 
in for appointment of guardian ad litem 
of minor Dilip Singh. As te the effect 
of an order being passed without ap- 
pointment of guardian ad litem their 
Lordships of the Supreme Court in case 


118 M-P. {Pr. 6} 


reported’ in Ram Chandra Arya v. Man 
Singh, AIR 1968 SC 954 have observed 
as. under (at p. 954):—. 


“3. As has been mentioned above, the 
suit was dismissed by the trial Court 
and that decision has been upheld by 
the first and second appellate Courts on 
the ground that the decree against Ram 
Lal was a nullity and the sale held in 
execution of that. decree was therefore, 
void. It appears from the judgment of 
the High Court that, in that court, no 
attempt was made on behalf of the ap- 
pellant. to contend that the decree 
which was obtained against Ram Lal and 
in execution of which the house was sold’ 
was not null and void and was not nul- 
lity, on the face of it, the decree was 
passed in contravention. of the provi- 
sions of O. 32, R. 15 of the Code of Civil 
Procedure. It has been found as a fact 
that. Ram. Lal. was. insane when Suit ‘No. 
354. of 1939 was. instituted as well as 
when. the house was sold in execution of 
the decree passed in that suit. It is now 
a well-settled principle that, if a decree 
is passed against a minor without ap- 
pointment of a guardian the decree is a 
nullity and. is void and not merely void- 
able. This principle becomes applicable 
to the case of a lunatic’ in, view of R. 15 
of O. 32 of the Code of Civil Procedure 
so that the decree obtained against Rem 
Lal was a decree which: has to be treat- 
ed as without jurisdiction and void. In 
these circumstances the sale held in 
execution of that decree must also be 
held to be void. ., 

4, Learned counsel appearing on be- 
half of the appellant contended. that this 
proposition should not be accepted by us 
in view of the decision of this Court in 
Janak Raj v. Gurdial Singh, (1967) 2 SCR 
T7 : (AIR 1967 SC 608). The decision of 
that case is however, not available to 
the: case before us at all. In. that case, 
a stranger to the suit was the auction- 
purchaser of the judgment-debtor’s im- 
movable property, in execution of an ex 
parte money decree. Before the sale 
could. be affirmed, the ex parte decree 
was set aside and the question arose 
whether the auction-purchaser was en- 
titled to a confirmation of the sale un- 
der O. 21, R. 92, C.P.C. The Court held 
that the sale should be confirmed. The 
law makes ample provision for the pro- 
tection of the interest of the judgment- 
debtor, when his property is sold in 
execution. He can. file an application 
for setting aside the sale under the pro- 
visions of O; 21, Rr. 89 and 90, C.P:C. No 
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such application was made and disal- 
lowed, the court has no choice but to 
confirm the sale. ‘This principle can be 
of no assistance to the appellant in the 
present case, because-in that case, when 
the sale was: actually held, a valid ex 
parte decree. did exist. The sale having 
been. held in execution o? a valid exist- 
ing decree, was itself valid: and the 
only question that came up for decision 
was whether such a valid sale could be 
set aside otherwise than by resort to 
the provisions of Rules 89 and 90 O. 21, 
Civil Procedure Code. In the present 
case, the decree being a nullity, has to 
be treated as non est and consequently 
the sale when held was void ab initio. 
In such a case, there is no question of 
any party having to resort to the provi- 
sions of Rr. 89 and 90 of O. 21, C.P.C. 
to have the sale set aside. Any claim 
based’ on a void sale can be resisted 
without having that sale set aside. The 
decision of this court in that case itself 
brings out this distinction by stating: 


` “Tt is to be noted however, that there 
may be cases in which, apart from the 
provisions of Rr. 89 and 90 the court 
may refuse to confirm a sale, as, for in- 
stance, where a sale held without giving 
Notice to the judgment-debtor, or where 
the court is misled in fixing the reserve 
price or when there was no decree in 
STE at the time when the sale was 
eld.” ` 


This Court, thus, in tkat case clearly 
recognised that, if there be no’ decree in 
existence at the. time when the sale is 
held, the sale can be ignored and need 
not be set aside under the provisions of 
Rr. 89: and 91, C. P. C. In the present 
case, as we have held, the decree pass- 
ed against Ram Lal was void and has 
to be treated as non-existent and, con- 
sequently, the sale must be held to be 
nullity.” (Emphasis supplied)* 

The position of minor ard insane për- 
sons is at par by virtue of Rule 15 of 
Order 32 which runs as under:-— 

“15. Rules 1 to 14 (except Rule 2A) to 
apply to persons of unsound mind. Rr. 1 
to 14 (except R. 2A). shall, so far as may 
be apply to persons adjudged, before or 
during the pendency of the suit, to be of 
unsound mind and shall also apply 
to persons who, though not so adjudged, 
are found by the court on enquiry to be 
incapable, by reasons of any mental in« 
firmity, of protecting their interest when 
suing or being sued;” 


*(Emphasis not supplied—Ed.) 
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7. Accordingly, the principles laid 
down in the case of Ram Chandra Arya, 
v. Man Singh (AIR 1968 SC 954) (supra) 
govern the present situation ‘also. ‘The 
impugned order, accordingly, is nullity 
and void ab initio having been passed 
without appointment of -guardian ad 
litem of minor Dilip Singh. 


. 8. Somewhat similar question cropped 
up before the Lahore High Court in a 
case where on an application by an arbi- 
trator for filing of an award, no appoiat- 
ment of guardian-ad-litem was made of 
minor against whom award was made. 
It was held by Abdul Rashid, J. in the 
case reported in (Arura Vir Singh v. 
Punjab Samindare Bank Ltd., Lyallpur, 
AIR, 1940 Lah 164) in which the law on 
the point has been laid down as under: 


“The presentation of the applicat:on 
by the arbitrator to the Court for the ñl- 
ing of an award comes within the cate- 
gory of civil- proceedings within ~he 
meaning of Sec. 141. Hence where an 
award is against a minor it is incumbent 
to make a prayer in such applicatian. for 
a person being appointed the guardian of 
the minor. Where no such prayer is 
made, the application and the orders 
thereon are nullity as against the minor 
and the minor can seek his remedy by 
an application under O. 32, R. 5 and aot 
necessarily by a separate suit.” 


9. The interests of the other aprel- 
lants are interwined with that of minor 
Dilip Singh and the impugned order pro- 
ceeds on ground common to all and zhe 
Same is of indivisible nature.: Therefore, 
the entire order will fall down. Al- 
though in absence of appointment of a 
guardian-ad-litem, the impugned order 
is void-ab-initio qua Dilip Singh, yet she 
impugned order cannot be allowed to 
stand and has to be set aside as a whole. 


10. Accordingly, the appeal is al- 
lowed. the impugned order is set aside 
and the trial Court will proceed with the 
appointment of guardian-ad-litem for 
minor Dilip Singh and thereafter proceed 
afresh in accordance with law when an 
application for the purpose is moved by 
the respondent. The record of the case 
be sent back within fifteen days from to- 
day. In view of the nature of the con- 
troversy, I make no order as to costs. 

Appeal allowed. 
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State of Madhya Pradesh, Appellant v. 
Satyapal Wasson, Respondent. 

Misc. Appeal No. 188 of 1972, D/- 3-1- 
1979.* 

Arbitration Act (10 of 1946), Sec. 30 — 
Error of law or fact — Interference by 
Court — When open — Non-examination 
of irrelevant witnesses —- Arbitrator, if 
misconducted — Failure to decide main 
‘dispute — Effect. ` 


In dealing with an application under 
S. 30 the Court is not sitting in appeal 
over the decision of the arbitrator. It is 
not open to the Court to speculate when 
no reasons are given by the arbitrator 
as to what impelled the arbitrator to 
arrive at his conclusion. But if the arbi- 
trator does record reasons for his con- 
clusion then it is open to the Court to 
examine whether the arbitrator has pro- 
ceeded contrary to law and the Court is 
entitled to interfere if there is error ap- 
parent on the face of the award itself. 
Though the Court is not entitled to go 
beyond the award and find out what 
could have been the reasons for giving 
such an award, but if some document is 
appended to the award or is incorporat- 
ed in it so as to form part of it, then it 
will be open to the Court to look into 
those documents. AIR 1971 SC 696, Rel. 
on. (Para 4) 

An arbitrator, though ordinarily free 
from the fetters of adjective law, must 
nevertheless observe the principle -of 
natural justice. An arbitrator is not 
bound by the technical and strict rules 
of evidence, but he must not disregard the 
rules of evidence which are founded on 
fundamental principles of justice and 
public policy. An arbitrator is also not 
bound to reduce the evidence to writing, 
unless the terms of the agreement so 
require. (Para 5) 


Where in reference of a dispute be- 
tween a contractor and State Govt. aris- 
ing out of a contract for construction of 
a project canal, the dispute centred 
Tound the interpretation of certain item 
of tender (i.e. what was rate payable 
for dumping the excavated material) and 
three witnesses (not parties to the con- 





*(Against order of Shiv Parvati Prasad 
Shrivastava Dist. J., Bilaspur, D/- 
10-7-1972). 
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tract) were sought to be examined by 
the Contractor to give their own inter- 
preation about the rate, it was open to 
the arbitrator to disallow examination 
of such irrelevant witnesses more so 
when the oral evidence if given by them 
would be hit by Ss. 91 and 92 of the 
Evidence Act. By not examining these 
witnesses the arbitrator could not be 
said to have misconducted himself in 
shutting out the Contractor from lead- 
ing evidence. However, the arbitrator 
could not have made a via media be- 
tween the claim of the Contractor and 
the stand taken by the State. The 
arbitrator should have strictly confined 
himself to the question referred, that is 
either to accept the interpretation about 
rate put by the Contractor or put 
by the Department. He could not 
have substituted an entirely new 
rate which was not stipulated by the 
parties in the contract. Thus, it could 
be said that the arbitrator failed to de- 
cide the main dispute. Hence, the Court 
is justified in setting aside the award 
under S. 30 of the Arbitration Act. AIR 
1977 SC 2014 and AIR 1968 Raj 99, Foll. 
(Paras 5, 6) 
Anno; AIR Manual (8rd Edn.), Arbi- 
tration Act, S. 30 Notes 21, 28, 35. 
Cases Referred : Chronological Paras 


AIR 1977 SC 2014 
1971 SC 696 
1970 SC 753 
1968 Raj 99 
1967 SC 378 
1965 SC 214 
1960 SC 588 


M. V. Tamaskar, Govt. Advocate, for 
Appellant; Ravish Agrawal, for Reon: 
dent. 

C. P. SEN J.:— The State has prefer- 
red this appeal under S. 39 of the Arbi- 
tration Act, 1940, against the judgment 
and decree of the District Judge setting 
aside the award given by the Arbitra- 
tor under S. 30 of the Act. i 


2. The respondent is a contractor and 
his tender for construction of Hasdeo 
project Main Canal, excavation and 
forming embankment from R.D. 12301 M. 
to-R.D. 12720 M. and R.D. 13921 M. to 
R.D. 14160 M. Group No. IV for an 
amount of Rs. 1,38697.60p./- was accept- 
ed by the superintending Engineer, Has- 
deo Project, Circle Korba, and the ac- 
ceptance was conveyed to the respon- 
dent on 17-3-1969. It appears that before 
execution of the contract some dispute 
arose between the parties regarding in- 
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terpretation of the rate for item No. 11 
of the tender and the superintending 
Engineer wanted to put his own inter- 
pretation by way of clarification but 
the same was not accepted by the res- 
pondent. So on 21-5-69 a written con- 
tract was executed by the parties on 
the basis of the tender accepted with- 
out adding any clarification. Cl. 29 of 
the contract provided thst the decision 
of the Superintending Engineer would 
be final. conclusive and binding on the 
parties in respect of all Tisputes arising 
out of the contract. 

Items Nos. 4, 5 and 6 were for excava- 
tion work in different soils and for dis- 
posal within 60 meters. Gem No. 9 pro- 
vided for a lead for disposal beyond 60 
meters upto 210 meters on extra - pay- 
ment of Rs. 80/- per 10 cubic meters. 
Item No. 10 provided for a lead for dis- 
posal beyond 210 meters upto 0.5 Kilo- 
meter on extra payment of Rs. 80/- per 
10 cubie meters and item No. 11 provid- 
ed for a lead for disposel beyond 0.5 
kilometer upto 2 kilometer -on extra 
payment of Rs. 4/- per 1) cubic meters. 
According to the respondent, for pay~ ` 
ment of Item No. 11 the amount has to 
be calculated by adding the rate provid- 
ed for items Nos. 4,5 and 6 and added to 
items Nos. 9 and 10, while the Depart- 
ment insisted that item Mo, 11 was an 
independent and a separate item and 
only Rs. 4/- has to be added to the rate 
provided for items Nos. 4, 5 and § in 
case the lead was from 0.5 kilometer to 
2 kilometers. The respondent put up- 
his claim but the same was not accept- 
ed by the Superintending Engineer. A 
reference was, therefore, made to the 
sole Arbitrator ie. the Superintending 
Engineer, for deciding th2 dispute. 

The respondent then submitted his 
claim for Rs. 3,23,734.92p. in respect of 
the following 3 items: Claim No. 1 for 
Rs. 2,81,120/- towards additional pay- 
ment due towards item No. 11, claim No. 
2 for Rs. 16,259.92p. towards interest 
at 12 per cent per annum and claim 
No. 3 for Rs. 26,355/- for additional ex- 
penses incurred for re-exzavating dump 
material from the site as the dumping 
area was not made availeble. The claim 
was opposed by the State stating that 
for item No. 11 the respondent was re- 
sponsible for quoting a very low rate 
ie. Rs. 4/- per 10 cubic meter, in addi- 
tion to the rate provided for items Nos, 
4,5 and 6, towards the lead. The res- 
pondent, therefore, cannot be paid any- 
thing extra. The respondent is also not 
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entitled to any isterest or extra payment 
for re-excavating the dump material. 
The rate for items Nos. 9 and 10 cannot 
be added together for calculating fhe 
rate for item No. 11. The Arbitracor 
after framing issues recorded evidence 
of the parties. The respondent was 
permitted to cross-examine the witnes- 
ses of the opposite party. On 3-12-1970 
the Arbitrator gave his award of Rupees 
30,000/- for claim No. 1 and Rs. 1502/- 
for claim No. 3 while disallowing fhe 
claim No. 2 for interest. i 


3. The respondent then moved an ap- 
plication on 2-1-71 under Sec. 14 (2) of 


the Act for filing of the award by the 


Arbitrator, The award was then fied 
by the Arbitrator and notice was given 
to the respondent about filing on 15-3- 
71. He then filed his objection under 
Section 30/33 of the Act on 12-4-71 con- 
tending that the award is vitiated on the 
following grounds (i) The Superintend- 
ing Engineer having already formed his 
opinion about the rate payable in ze- 
spect of item No. 11, heshould not heve 
proceeded to arbitrate in the matter; (ii) 
the Arbitrator misconducted himself in 
not permitting the respondent to eza- 
mine 3 of his witnesses and confining 
other witnesses to some items only; (iii) 
the Arbitrator has further misconduczed 
himself in failing to decide the main 
dispute as to what is the ‘rate payable 
in respect of item No. 11; (iv) the award 
is vague and cryptic and it is very difi- 
cult to know what the findings of the 
Arbitrator are in respect of the claims 
made by the respondent and (v) the 
award is invalid as being given on 3-12- 
1970 in place of 4-12-1970 which was 
the date declared by the Arbitrator jor 
pronouncement of the award. 


The application was opposed by che 
State who contended that the respon- 
dent having accepted the Superintend:ng 
Engineer as the Arbitrator and hav-ng 
participated in the arbitration praceed- 
ings, he cannot now be permitted to 
challenge the jurisdiction of the Arbitra- 
tor to arbitrate in the matter. The re- 
spondent had made a lumpsum claim of 
Rs. 3,23,734.92p. and it.was not neces- 
sary for the .Arbitrator to decide each 
claim separately. The Arbitrator was 
not required to mention the rate for 
item No. 11 separately. The Arbitrator 
was also not required to give any reasons 
and so the award cannot be set aside 
on the ground of vagueness. The learned 
District Judge overruled objections Nos. 
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1, 4 and 5 of the respondent that the 
Superintending Engineer should not 
have arbitrated in the matter and that 
the award is vague and cryptic and it was 
not delivered on 4-12-70. However, he 
allowed the other objections holding that 
the Arbitrator has misconducted him- 
self in shutting out the respondent 
from leading evidence and he had no 
jurisdiction to confine the respondent’s 
witnesses to particular items. The Arbi- 
trator has also not decided the main 
dispute i.e. what is the rate payable in 
respect of item Wo. 11, and on that 
count the award is vitiated. He has, 
therefore, set asid2 the award. Aggriev- 
ed by his judgment, the State has pre- 
ferred this appeal. 


4. Under S. 30 of the Arbitration Act 
an award shall nct be set aside except 
on one or more of the following grounds 
namely:— (a) that an arbitrator or um- 
pire has misconducted himself or the 
proceedings, (b) that an award has been 
made after the issue of an order by the 
Court superseding the arbitration or 
after arbitration proceedings have be- 
come invalid under S. 35, and (c) that 
award has been improperly procured or 
is otherwise invalid. The Supreme 
Court in Alopi Frashad v. Union of 
India, AIR 1960 SC 588 has held as 
under (at p. 592):— 

“The award of an arbitrator may be 
set aside on the ground of an error on 
the face thereof only when in the award 
or in any document incorporated with it, 
as for instance, a note appended by the 
arbitrator, stating the reasons for his 
decision, there is found some legal pro- 
position which is the basis of the award 
and which is erroneous. 


If, however, a specific question is sub- 
mitted to the arbitrator and he answers 
it, the fact that tne answer involves an 
erroneous decision in point of law, does 
not make the award bad on its face so as 
to permit of its being set aside. 

In such a case, the decision being of 
arbitrators selected by the parties to 
adjudicate upon those questions, the 


.award will bind the parties,” 


In Jivarajbhai v. Chintamanrao Balaji 
ATR 1965 SC 214 the Supreme Court 
has further held as under (at p. 220):— 


“The Court in dealing with an appli- 
cation to set aside an award has not to 
consider whether the view of the arbitra- 
tor on the evidence is justified. The 
arbitrator’s adjudication is generally con- 
sidered binding between the parties, for 
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he is. a tribunal selected by the parties 
and the power of the Court to set aside 
the award is restricted to cases set out 
in S. 30 of Arbitration Act, 1940. It is 
not open to the Court .to speculate, 
where no reasons are given by the arbi- 
trator, as to what impelled the arbitra- 
‘tor to arrive at his conclusion. On the 
assumption that the arbitrator must 
have arrived at his conclusion by a cer- 
tain process of reasoning, the Court can- 
not proceed to determine whether the 
conclusion is right or wrong. It is not 
open to the Court to attempt to probe 
the mental process by which the arbitra- 
tor has reached his conclusion where it 
is not disclosed by the terms of his 
award.” ie 

In Bungo Steel Furniture v.. Union of 
India, AIR 1967 SC 378 the Supreme 
Court has laid down as under (at p. 382): 


“I£ an arbitrator, in deciding a dispute 
does not record his reasons and does not 
indicate the principles of law on which 
he has proceeded, the award is not on that 
count vitiated. It is only when the arbi- 
trator proceeds to give his reasons or to 
lay down principles on which he has ar- 
rived at his decisions that the Court is 
competent to examine whether he has 
proceeded contrary to law and js entitl- 
ed to interfere if such error in law is 
apparent on the face. of the award it- 
self.” 

The Supreme Court in Union of India v. 
J. N. Misra, AIR 1970 SC 753 has held 
that (at pp. 754, 755) “the arbitrator is 
` not bound to give an award on each 
point. He can make his award on the 
whole case. An Arbitrator may award 
one sum generally in respect of all 
money claims submitted to him, unless 
the submission requires him to award 
separately on some one or more of them.” 
Therefore, it is settled law that an arbi- 
trator need not give a reasoned award 
and the award cannot be set aside be- 
because it is vague or cryptic. In dealing 
with an application under Sec. 30 the 
Court is not sitting in appeal over the 
decision of the arbitrator. It is not open 
to the Court to speculate when no, rea- 
sons are given by the arbitrator as to 
what impelled the arbitrator to arrive 
at his conclusion. But if the arbitrator 
does record reasons for his conclusion 
then it is open to the Court to examine 
whether the arbitrator has proceeded 
contrary to law and the Court is entitl- 
ed to interfere if there is error appar- 
ent on the face of the award itself. How- 
‘ever, the Supreme Court in Allen Berry 
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and Co, v. Union of India, AIR 1971 SC 
696 has held as under (at p. 699):— 
. “As the parties choose -heir own arbi- 
trator, they cannot, when the award is 
good on the face of it, okject to the de- 
cision either upon the law or the facts. 
Therefore, even when an arbitrator 
commits a mistake either in law or in 
fact in determining the matters referred 
to him, but such a mistake does not ap- 
pear on the face of the award or in a 
document appended to or incorporated 
in it so as to form part of it, the award 
will neither be remitted nor set aside 
notwithstanding the mistake. Mere re- 
ference to the contract in the award is 
not to be held as incorporating it.” 
Therefore, though the Court is not en- 
titled to go beyond the award and find 
out what could have been the reasons for 
giving such an award, but if some docu- 
ment is appended to the award or is in- 
corporated in it so as to form part of it, 
then it will be open to the Court to look 
into those documents. The test is does 
the arbitrator come to a finding on thel - 
wording of the contract? If he does, he 
can be said to have impliedly incorporat- 
ed the contract or a clause in it which 
ever be the case. 





5. An arbitrator is not bound by the 
technical rules of procedure, which thel 
Courts are required to follow specially 
when substantial justice has been done. 
The arbitrator is not, however, entitled 
to adopt the procedure of a special na- 
ture, unless all parties affected by it 
agree to the adoption of such procedure. 
An arbitrator, though ordinarily free 
from the fetters of adjective law, must 
nevertheless observe the fundamental 
principle of justice, that is, the principle 
of natural justice has to ke followed. An 
arbitrator is not bound by the technical 
and strict rules of evidence, but he must 
not disregard the rules of evidence 
which are founded on fundamental prin- 
ciples of justice and public policy. An 
arbitrator -is also not bound to reduce 
the evidence to writing, unless the terms 
of the agreement so require. In the pre- 
sent case, the arbitrator was ` not re- 
quired to strictly follow the rules of 
Civil Court or the Evidence Act. ` 

The Arbitrator permitted the respon- 
dent to submit his claim statement and 
a reply was also filed by the State, then 
issues were framed and tne parties were 
permitted to lead evidence and cross- 
examine his opponent’s witnesses. In 
the claim statement the respondent him- 
self submitted that.the dispute-is main- 
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ly centering round the interpretation of 
item No. 11 of the tender ie. what rate 
is payable for dumping the excavated 
material of items Nos. 4,5 and 6 tca 
lead of 0.5 to 2 kilometers, and no ozal 
evidence could be given on this :ques- 
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tion as the same would be hit by Sec- 
tions 91 and 92 of the Evidence Act. 
Therefore, the respondent cannot now 


make a grievance that he was . not per- 
mitted to examine 3 witnesses. The 3 
witnesses cited who were not permitied 
to be examined, were not parties to the 
contract but they were sought to be 
examined to give their own interpreza- 
tion about the rate payable for item 


No. 11. It was open to the arbitra- 
tor to disallow examination of certain 
witnesses if found irrelevant. Righzly 


the respondent has not been permitted 
to examine those witnesses. 


There is nothing on record to show 
that the witnesses who have been exa- 
mined by the respondent were in any 
way shut out from giving evidence or 
restricted to a particular item. There is 
no such grievance made in the applica- 
tion under S. 14 (2) of the Act. In fhe 
objection under S. 30 which was subse- 
quently filed, there is also no definite 
allegation made as to which particular 
witness has not been permitted to de- 
pose on which particular point whch 
was relevant for deciding the dispute. 
The main dispute being interprétation of 
item No. 11, the examination of the wit- 
nesses could not have been of much help 
because it was ultimately for the arbi- 
trator to give his own interpretation 
about the rate payable for item No. 11. 
Under the circumstances, the learred 
District Judge was not right in holding 
that the arbitrator has misconducted 
himself in shutting out the respondent 
from leading evidence. 


6. However, we are of the opinion 
that the findings of the learned District 
Judge have to be affirmed as the arsi- 
trator has failed to arbitrate on the 
main dispute which was referred to him 
ie. what is the rate payable for the 
item No. 11. Recently, the Supreme 
Court in Orissa Mining Corpn. Ltd. v. 
P. V. Rawlley, AIR 1977 SC 2014 has 
held as under (at p. 2017):— 


“When an agreement is filed in conrt 
and order of reference is made uncer 
5. 20 (4) then the claim as a result. of 
the order of reference is limited to a par- 
ticular relief and the arbitrator canrot 
enlarge the scope of the reference and 
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entertain fresh claims without a further 
order of reference from the Court.” 


In the present case, the arbitrator was 
required to give his finding by accepting 
either the interpretation of the respon- 
dent or the interpretation of the Depart- 
ment regarding rate of payment for 
item No. 11. It was perfectly permis- 
sible to the arbitrator to giva lump sum 
award for all the claims without sepa- 
rately mentioning the amount awarded 
in respect of each claim. The award 
mentions that on examination and consi- 
deration of the statement of the parties 
and the evidence produced, the claim- 
ant should be paid lump sum amount of 
Rs, 31,500/- against his cleims (1) and 
(3). With the award was appended the 
record of proceedings of the Arbitrator 
from 6-11-70 to 3-12-70. In the proceed- 
ing dated 3-12-70 the arbitrator has cal- 
culated as to how figure of Rs. 31,500/- 
was arrived at. Out of this, Rs. 1500/- 
have been paid towards claim No. 3 and 
for claim No. 1 Rs. 30,000/- have been 
awarded. This figure he has arrived at 
by multiplying the quantity of the work 
done in respect of item No. 11 by 30, 
which means the arbitrator has given 
rate of Rs. 30/- for item No. 11. 


Since these proceedings are incorporat- 
ed with the award, it is opan to this 
court to look into these proceedings and 
find out as to how the amount of Ru- 
pees 31,500/- has been awarded by the 
arbitrator. The arbitrator seems to have 
made a via media between the claim 
of the respondent and the stand 
taken by the State. The arbitrator should 
have strictly confined himself to the 
question referred, that is either to ac- 
cept the interpretation about rate for 
item No. 11 put by the respondent or 
put by the Department. He could not 
have substituted an entirely new rate 
which was not stipulated by the parties 
in the contract. Therefore, we are in- 
clined to agree with the findings of the 
District Judge that the arbitrator failed 
to decide the main dispute which was 
referred to him ie. at what rate the 
work for item No. 11 has to be done, 
whether the rate has to be calculated by! 
adding rates for items Nos. 9 and 10 or 
whether the item No. 11 is an indepen- 
dent of items Nos. 9 and 10. We are for- 
tified in our view by the decision of the 
Rajasthan High. Court in Union of India 
v. Sharma & Sons, AIR 1963 Raj 99 in 
which it has been held as under*:— 
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“The real dispute between the parties 
that was referred to the arbitrator was 
about the applicability of correct rate 
for the job done by the contractor. It 
was not that the parties . only wanted 
the arbitrator to determine what sum 
was payable by one to the other. Indeed 
there was no serious dispute between 
them regarding the actual amount .that 
may be payable once the question of 
rate was adjudicated upon. The award 
did not show what decision the arbitra- 
tor had given regarding the rate that 
was to be applied to the various items 
of work. It could not be concluded that 
by necessary intendment he decided the 
question of rate. Had he accepted the 
claim of one party or the other in toto, 
it would have been. possible to infer 
that by implication he accepted the rate 
claimed by that party. But, the figure 
awarded by the arbitrator could not be 
worked out on either of the two rates 
claimed by the respective parties.. Thus 
the arbitrator had failed to decide the 
main point of difference referred to 
him, The award produced by him was, 

_ therefore, incomplete and defective on 
that ground, and hence could not be sus- 
tained.” 


7. Accordingly, the appeal fails and 
it is dismissed with costs. Counsel’s fee 
as per schedule, if certified. : 

Appeal dismissed. 
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Ramesh Kumar, Appellant v. Gadarai 
and others, Respondents. 

Misc. First Appeal No. 83 of 1972, 
D/- 22-11-1978.* 


(A) Motor Vehicles Act (4 of 1939), 
S. 110-B — Motor accident — Negligence 
of driver — Burden of proof — Principle 
of res ipsa loquitur —. Applicability. 

Normally it is for the plaintiff (claim- 
ant) to prove negligence but as in some 
cases considerable hardship is caused to 
the plaintiff as the true cause of the ac- 
cident is not known to him but is solely 
within the knowledge of the defendant 
who caused it, the plaintiff can prove the 
accident but cannot prove how it hap- 


“(Against order of M. D. Bhatt, Motor 
Accident Claims Tribunal, Raipur, D/- 
31-1-1972.) ; . 
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pened to establish negligence on the part 
of the defendant (driver). This hardship 
is sought to be avoided by applying the 
principle of res ipsa loquitur. The gene~ 
ral purport of the words res ipsa loquitur 
is that the accident ‘speaks for itself or 
tells its own story. AIR 1977 SC 1735, 
Foll. (Para 5) 

Held on facts that the accident, ac- 
cording to the principle of res ipsa loqui- 
tur, must be deemed to have occurred due 
to rash and negligent driving of the rider 
of the motor-cycle. (Para 5) 


Anno: AIR Comm. M. V. Act (1st Edi- 
tion), S. 110-B, N. 3. 

(B) Motor Vehicles Act (4 of 1939), 
S. 110-B — Motor accident — Death — 
Compensation — Determination — While 
computing compensation of deceased, 
future rise is his salary must be taken 
into account while multiplying salary by 
the remaining expected span of life of 
deceased — Further, claimants are not 
entitled to any general damages. AIR 
1977 SC 1158, Foll. (Para 6) 


Anno: AIR Comm. M. V. Act (1st Edi- 
tion), S. 110-B, N. 1. . 

(C) Motor Vehicles Act (4 of 1939), 
S. 95 (1) (e) — Policy covering risk of 
pillion rider if such rider was heing car- 
ried by reason of or in course of employ- 
ment — Insured carrying mechanic to 
start his rice mill — Death of -mechaniec 
due to accident — Risk if covered. 

Where the insurer undertcok to cover 
the risk of the pillion rider if he was 
being conveyed by reason of or in pursu~ 
ance of contract of employment, then, 
the risk to such rider wauld be deemed 
to be covered by the policy when the in- 
sured was carrying a mechanic on his 
pillion for the purpose of starting his 
Tice mill and he died in consequence of 
an accident to the motor-cycle on the 
way to the rice mill. In such.a case, even 
though employment was casual, i.e. only 
for the purpose of starting his Mill, but 
since this was in connection with the 
employer’s trade or business, he became 
a workman though his employment was 
only for that particular purpose. ATR 
1964 SC 193, Rel. on. (Para 10) 


Anno: AIR Comm. M. V. Act (ist Edie 
tion), S. 95, N. 3. 


Cases Referred: Chronological Paras 


AIR 1977 SC 1158 ` 6 
ATR 1977 SC 1735 5, 8 
AIR 1968 Mad 436 : 1969 ACJ 34 10 
1968 ACJ 318 (Punj) 10 
AIR 1964 SC 193 10 
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_§. P. Hakim, for Appellant; K. M. 
Agarwal (for Nos. 1 to 3) and A. L. Ha:ve 
{for No. 4), for Respondents, - 


C. P. SEN, J.:— The appellant ñas 
preferred this appeal under Sec. 11(-D 
of the Motor Vehicles Act, 1939, against 
the award of compensation of Rs. 18,000/- 
given to the respondents 1 to 3. 


2. The facts not in dispute are that 
appellant Ramesh Kumar was the owner 
of motor-cycle No. MPS 2689 and it was 
insured with the respondent No. 4, Ruby 
General Insurance Company Ltd. under 
a comprehensive policy. Ramesh Kumar 
owned a rice mill at Silyari where the 
deceased Budharu was employed as a 
mechanic/helper but he left his job on 
3-1-1970. However, in the early hours 
of 16-2-1970, the appellant came to the 
house of the deceased at village Pano- 
sari and took him on his motor-cycle for 
starting his Mill. On their way to Sil- 
yari, the motor-cycle met with an aeci- 
dent and because of the head injuries the 
deceased died -on the spot. The appel- 
lant was unhurt. .According to the 
claimants, respondent. No. 1 is the father, 
respondent No. 2 is the mother and re- 
spondent No. 3 is the widow of the de- 
ceased and they were dependent on him. 
The deceased was working in the Mill of 
the appellant on a salary of Rs. 150/- per 
month as mechanic and he died in the 
accident due to rash and negligent driv- 
ing of the appellant. The respondents, 
therefore, claimed Rs. 50,000/- as com- 
pensation. In his written statement the 
appellant denied that he was rash or ne- 
gligent in driving his motor-cycle. The 
appellant was driving his motor-cycle in 
normal speed and was going from west 
to east side. The accident took pkace 
when he was about to take a turn on the 
left side on the road crossing at Simga 
when one motor-truck coming in exces- 
sive speed from the northern direction 
on the Bilaspur-Raipur road took a sud- 
den turn on the left side, that is towards 
the appellant. The driver gave no horn 
or warning and the deceased, who was 
sitting on the pillion, got frightened and 
he caught hold of the appellant as a re- 
sult he lost balance and the motor-cycle 
dashed against a culvert on the road side 
with the result the deceased died on the 
spot because of the accident. The de- 
ceased was employed in his Mill up to 
3-1-1970 and his salary was Rs. 60/- per 
month and not Rs. 150/- as clairred. 
Under the circumstances, the appellant 
is not at all liable for damages. The re- 
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spondent No. 4, Insurance Company in its 
separate written statement submitted 
that under the insurance policy risk of 
any passenger travelling on the pillion 
of the motor-cycle was not. covered. 
Therefore, the Insurance Company, is not 
at all liable. = | 

3. The Claims Tribunal found that 
previously the deceased was in the em- 
ployment of the appellant in, his rice 
Mill on a monthly salary of Rs. 60/- per 
month but he left his job on 3-1-1970. 
On 16-2-1970, the appellant took the de- 
ceased on the pillion of his motor-cycle 
for seeking his help for starting the Mill. 
On the way, the motor-cycle met with 
an accident due to rash and ‘negligent 
driving of the appellant and the deceased 
died on the spot. The respondents 1 and 
2 being parents and respondent ‘No. € be- 
ing widow of the deceased, they were 
dependent, on the deceased and they 
were entitled to compensation amounting 
to Rs. 18,000/-. This included Rs. 15,840/- 
towards loss of income for 44 years at 
the rate of Rs. 30/- per month and 
Rs. 2,160/~ as general damagas as he was 
the only child: of the respondents 1 and 
2. The Insurance Company was not 
liable as the deceased was not in the em- 
ployment of the appellant and’ the risk 
of the pillion rider was not covered under 
the Insurance Policy. 


4. The questions to be considered in 
this appeal are: 


(i) Whether the accident took place 
due to rash and negligent driving of the 
appellant ? 


(ii) Whether the quantum of compen- 
sation awarded is not justified, and pro- 
per? and - P 

(iii) Whether the Insurance Company 
is -liable .for compensation ? 


5. The only eye-witness to the inci- 
dent in this case is the appellant himself. 
There are no other eye-witnesses, this is 
So because the accident took place in the 
early hours of 16-2-1970. According to 
the appellant Ramesh Kumar (NAW 1), 
he was driving at the normal speed and 
going from west to eastern side on the 
Tilda-Simga road, when he reached near 
Simga crossing and was about to take a 
turn to the left, one motor-truck coming 
from the northern side on the Bilaspur- 
Raipur road suddenly took a turn to- 
wards him without giving any’ warning. 
The deceased got frightened and he grap- ` 
pled with the appellant, as a result he 
lost his balance and the motor-zycle 
dashed against a culvert. on the road side. 
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There was no fault on the part of the ap- 
pellant for the accident. He has been 
rightly disbelieved. The site plan . Ex. 
P. 3 has been prepared by Fattelal Pat- 
wari (AW. 2). His statement has not at 
all been challenged. This site plan be- 
lies the version given by the appellant. 
The culvert is found to be at a distance 
of 59’ from the Simga crossing and the 
dead body of the. deceased was found 
lying down the culvert. Therefore, the 
accident could not have taken place in 
the manner deposed by the appellant. 
Moreover, the road was 21’ wide and if 
the motor-cycle was going on the left 
side and the truck also took a turn on the 
left, there was no possibility of collusion 
because both were on their left side. The 
site plan further shows that sufficient 
dried blood was found at a distance of 
about 21’ from the Simga crossing but 
the motor-cycle was found 38 away 
from the blood spots and the dead body 
was found lying at a distance of 30°. 
Therefore, the Claims Tribunal was of 
the opinion that the accident must have 
taken place where the blood spots were 
found but since the appellant, who was 
in full sense, had grown wiser and he had 
naively and ingeniously manipulated by 
shifting the motor-cycle by the side of 
the culvert and by placing the dead body 
down the culvert. It is pertinent to note 
that there was no damage to the culvert 
but the motor-cycle was badly damaged. 
The appellant has not produced his re- 
port. All these circumstances go to show 
that the accident happened due to. rash 
and negligent driving of the appellant. 
Even if we accept that the accident hap- 
pened due to dash of the motor-cycle 
against the culvert by the side of the 
road, still this circumstance speaks for 
itself that this was due to rash and negli- 
gent driving of the appellant. In simi- 
lar circumstances the Supreme Court in 
Pushpabai v. Ranjit G. & P. Co., 1977 
ACJ 343 : AIR 1977 SC 1785, has held 
that normally it is for the plaintiff to 
prove negligence but as in some cases 
considerable hardship is caused to the 
plaintiff as the true cause of the accident 
is not known to him but is solely within 
the knowledge of the defendant who 
caused it, the plaintiff can prove the ac- 
cident but cannot prove how it happen- 
ed to establish negligence on the part of 
the defendant. This hardship is sought 
to be avoided by applying the principle 
of res. ipsa loquitur. The general pur- 
port of the words res ipsa loquitur is that 
the accident ‘speaks for itself’? or tells its 
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own story. From the description of the 
accident given ‘by the plaintiff, the car 
went to the extreme right and dashed 
against a tree with violent force, as a re- 
sult the occupants of the car died. The 
driver was clearly rash ard negligent in 
driving the vehicle. 


6. Now the next question is whether 
the compensation awarded of Rs. 18,000/- 
is not just and proper. The Claims Tri- 
bunal has found that the deceased was 
employed on a salary of Rs. 60/- per 
month as mechanic/helper in the Mill of 
the appellant but he left his job on 3-1- 
1970. At the time of his death the de- 
ceased was aged 16 years and this is 
proved from the Birth Certificate Ex. 
P. 1 proved by C. B. Shrivastava (AW. 1) 
Principal of the Govt. Higher Secondary 
School, Simga. According to respondent 
No. 1 Gadarai (A. W. 3), he was aged 
50 years at the time of the incident while 
his wife was aged 45 years and the re- 
spondent No. 3 was aged 14 years. His 
father died at the age of 60 years. De- 
ceased Budharu was quite healthy and 
would have been expected to live up to 


60 years. The Claims Tribunal held that 
deceased would have spent Rs. 30/- on 
himself and the remaining Rs. 30/- on 


the respondents 1 to 3. Therefore, he 
multiplied 30 by 44 i.e. remaining span 
of life of the deceased, and arrived at the 
figure of Rs. 15,840/- towards loss of in- 
come of the deceased that has been in- 
curred by respondents 1 tc 3 due to sud- 
den death of the deceased. The Claims 
Tribunal has further awarded Rs. 2,160/- 
as general damages, this way he has 
come to the figure.of Rs. 18,000/- which 
is the compensation .awartded. Though 
We agree with the amount of compensa- 
tion awarded, but we are unable to con- 
cur with the method of arriving at that 
figure. The Claims Tribunal has observ- 
ed that in the course of 1 year of his em- 
ployment with the appellant there was 
a rise of Rs. 10/- per month in his salary 
and the deceased naturally would have 
obtained further rise in salary in due 
course with his greater experience in the 
technical job, but the Claims Tribunal has 
not given any allowance to the rise in 
salary ‘which the deceased would have 
expected to get by the time he retired. 
Taking in view that his salary would 
have risen at Jeast 3 fold, we take his 
average salary to be Rs. 80/- per month, 
If half of this amount i.2. Rs. 40/- is 
taken as the amount which the deceased 
would have spent on the respondents 1 
to 3, this has to. be multiplied by 44, re- 
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maining span of life of the deceased. 
The total comes to Rs. 21,120/-, but sirce 
the amount is to be paid in lump sun, it 
is reduced to Rs. 18,000/-. In addition, 
the respondents are not entitled to any 
general damages. The respondent No. 3 
being widow, aged 14 years, is also ex- 
pected to live up to 60 years and during 
all this period she would have been mamn- 
tained by the deceased. The Supreme 
Court in Manjushri Raha v. B. L. Gurta, 
1977 ACJ 134: AIR 1977 SC 1158, has 
enhanced the award from Rs. 60,000/- to 
Rs. 1 Lac taking into consideration the 
rise in future salary. In that case the 
deceased was aged 37 years and his life 
expectancy was taken to be 65 yeers. 
Half the amount of his salary multipled 
by remaining span of his life was taken 
to be the loss sustained by his depen- 
dents, 


7. Section 95 (1) of the Motor Vehi- 
cles Act is as under: 

Requirements of policies 

of liability — 

In order to comply with the require- 
ments of this Chapter, a policy of Insur- 
ance must be a policy which — 

(a) is issued by a-person who is an 
authorised insurer or by a co-operative 
society allowed under Sec. 108 to tran- 
sact the business of an insurer, and 

(b) insures the person or class of p2r- 
sons specified in the policy to the extant 
specified in sub-section (2). 

(i) against any liability which may be 
incurred by him in respect of the death 
or bodily injury to any person or damage 
to any property of a third party caused 
by or arising out of the use of the vehi~ 
cle in a public place; 

(ii) against the death of or bodily in- 
jury to any passenger of a public service 
vehicle caused by or arising out of zhe 
use of the vehicle in a public place: 

Provided that a policy shall not be re- 
quired — l 

(i) to cover liability in respect of the 
death, arising out of and in -the course of 
his employment, of the employee of a 
person insured by the policy or in respect 
of bodily injury sustained by such an 
employee arising out of and in the course 
of his employment other than a liability 
arising under the Workmen’s Comp2n- 
sation Act, 1923, in respect of the death 
of, or bodily injury to, any such em- 
ployee-— 

(a) engaged in driving the vehicle, or 

(b) if it is a public service vehicle, 2n- 
gaged as a conductor of the vehicle or 
in examining tickets on the vehicle, or 
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(c) if it is a goods vehicle, being car- 
ried in the vehicle, or 

(ii) except where the vehicle is a 
vehicle in which passengers are carried 
for hire or reward or by reason of or in 
pursuance of a contract of employment, 
to cover liability in respect of fhe death 
of or bodily injury to persons being car- 
ried in or upon or entering or mounting 
or alighting from the vehicle at the time 
of the occurrence of the event out of 
which a claim arises, or 

(iii) to cover any contractual liability. 

Explanation— For the removal of 
doubts it is hereby declared that the 
death of or bodily injury to ary person 
or damage to any property of a third 
party shall be deemed to heve been 
caused by or to have arisen ovt of, the 
use of a vehicle in a public place not- 
withstanding that the person who is dead 
or injured or the property which is 
damaged was not in a public place at the 
time of the accident, if the act or omis- 
sion which led to the accident occurred in 
a public place. - 

8 Under this provision ľnsurance 
Company is not required to cover the 
risk of a passenger travelling in a vehi- 
cle unless the passengers are cerried for 
hire or reward or by reason of cr in pur- 
suance of contract of employmert. How- 
ever, Insurance Company ce cover 
greater risk and that will be Cependent 
upon terms of the policy in a particular 
case. The Supreme Court in Pushpabai 
v. Ranjit G. & P. Co. (AIR 1977 SC 1735) 
(supra), has held as under (at p. 1746): 


“Sections 95 (a) and 95 (b) (f) of the 
Motor Vehicles Act adopted tke provi- 
sions of the English Road Traffic Act, 
1960, and excluded the liability of the 
insurance company regarding the risk to 
the passengers. Section 95 provides that 
a policy of insurance must be a policy 
which insures the person against any 
liability which may be incurrec by him 
in respect of death or bodily imjury to 
any person or damage to any property 
of a third party caused by or arising out 
of the use of the vehicle in a public place. 
The plea that the words ‘third party’ are 
wide enough to cover all persons except 
the person and the insurer is negatived 
as the insurance cover is not available to 
the passengers made clear by the proviso 
to sub-section which provides that a 
policy shall not be required: 

*(ii) except where the vehicle is a vehi- 
cle in which passengers are cerried for 
hire or reward or by reason of or in pur- 


128 M. P 


` cover liability in respect of the death of 
. or bodily injury to persons being carried 
in or upon or entering or mounting. or 
alighting from the vehicle at the time of 
the occurrence of the event out of which 
a claim arises.’ 


Therefore it is not required that a 
policy of insurance should cover risk to 
the passengers who are not carried for 
hire or reward. As under S. 95 the risk to 
a passenger in a vehicle who is not car- 
ried for hire of reward is- not required 
to be insured the plea of the counsel for 
the insurance company will have to be 
accepted and the insurance company held 
not liable under the requirements of the 
Motor Vehicles Act.” ~~ 


9. We have to see what are the terms 
of the present policy. Ex. 1-NA. 3 is the 
policy which was taken by the appellant 
in respect of his motor-cycle from the 
respondent No. 4, Insurance Company. 
Section Il-liability to third parties of the 
insurer in the policy is as under: 

“Subject to the limits of liability the 
Company will indemnify the Insured in 
the event of accident caused by, or aris- 
ing out of the use of the motor-cycle 
against all sums including claimants’ cost 
and expenses which the Insured shall 
become legally liable to pay in respect of 

(a) death of or bodily injury to any 
person but except so far as is necessary 
to meet the requirements of Sec. 95 of 
the Motor Vehicles Act, 1939, the Com- 
pany shall not be liable where such death 
or injury arises out of and in the course 
of the employment of such person by the 
Insured and excluding liability to any 
person being conveyed in or on the 
motor-cycle unless such person is being 
conveyed by reason of or in pursuance 
of a contract of employment, f 

(b) damage to property other than 
property belonging to the Insured or 
held in trust by or in the custody or con- 
trol of the Insured or any member of the 
Insured’s household or being conveyed 
by the motor-cycle. 


Provided always that the Company 
shall not be liable in respect of death, 
injury or damage caused or arising be- 
yond the limits of any carriageway or 
thoroughfare in connection with the 
bringing of the load to the motor-cycle 
for loading thereon or the taking away 
of the load from the motor-cycle after 
unloading. therefrom.” 


The’ terms of the- policy in the aforesaid 
Supreme Court case were similar to the 
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terins in the ptesent ‘policy except to the . 
extent that the “present policy is with 

regard to motor-cycle:. vhile that was 

with regard to motorcar atid - ‘here the 
risk of gratuitous passenger is not cover- 

ed. In that case the Supr2me Court held 

that the gratuitous passengers travelling 

in.car were covered by tke policy to the ` 
extent of the liability accepted by ‘the 

Insurer ‘i.e. Rs. 15,000/-: But in the pre- 

sent case the risk of the pillion rider of 

the motor-cycle is not. covared unless the 

pillion rider was beitig conveyed by rea- 

son of or in pursuance to contract of em- 

ployment. Gurdipsingh Rajpal (NAW. 2), 

who was the Branch Manager of the 

Insurance Company, has stated that to 

cover the risk of a pillion rider, extra 

charge was being levied but since no such 

extra charge was paid, the risk was not 

covered under the present policy. There- 

fore, if the deceased was simply a gratui- 

tous pillion rider, his risk was not 

covered under the policy. 


10. But we have further to see whe- 
ther the deceased was teing conveyed 
by reason of or in pursuance of contract 
of employment. Admittedly, the de- 
ceased left his job with the appellant 
about a month prior to the date of the 
accident, but when the accident occurred 
he was being taken by the appellant to 
start his Mill. Under the policy, the 
risk of an employee is covered as per re- 
quirement of Section 95 of the Act. If 
the deceased was being carried on the 
motor-cycle by reason of or in pursu- 
ance of contract of employment, then his 
risk is covered under the policy. Sec- 
tion 95 requires a policy to cover liabi- 
lity in respect of death o> bodily injury 
arising out of and in the course of em- 
ployment of the employee as required 
under the Workmen’s Compensation Act, 
1923, ‘Workman’ means any person 
(other than a person whose employment 
is of a casual nature and who is employ- 
ed otherwise than for the purposes of 
the employer’s trade or business) who is 
employed on monthly wages not exceed- 
ing five- hundred rupees in any such 
capacity as is specified in Sch. II. Helper 
or mechanic in the rice Mill is covered 
under Sch. IL and the deceased was get- 
ting a salary less than Rs. 500/- per 
month. On the date of the accident, his 
employment was casual, i.e. only for 
the purpose of starting his Mill, but since 
this was in connection with the employ- 
er’s trade or business, he kecame a work- 
man though his employment was only 
for that particular purpose. ‘Therefore, 
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‘funder the policy ‘his risk is covered as he 
was conveyed by reason of or. in pursu- 
lance of.contract of employment at the 
time.of the accident. Under the Work- 
men’s Compensation Act the risk . is 
covered only when the injury is caused 
to a workman by accident arising out of 
and in the course of employment. There 
has been notional extension of employer’s 
premises by extending the risk dur-ng 
the period an employee is required to 
travel in a vehicle for going to his work. 
The Supreme Court in General Manager, 
B. E. S. T. Undertaking v. Mrs. Agres, 
AIR 1964 SC 193, has held as under: 

‘Accident arising out of and in the 
course of his employment — Notional 
extension of employer’s premises Drivers 
of B. E. S. T. Undertaking given free 
transport facility in buses belonging to 
the Undertaking from depot to his house 
and vice versa —. Driver meeting with 
accident while going from depot — Ac- 
cident held occurred during course of em- 
ploymen: a D 

In the present case also the employer 
was taking the deceased on his motor- 
cycle for starting his Mill and, therefore, 
the accident arose out of and in the 
course of his employment. However, 
under the policy the risk is covered only 
to- the extent. of the liability arising mn- 
der the Workmen’s Compensation Act. 
The deceased was drawing a salary of 
Rs. 60/- per month at the time of ac- 
cident and as per Sch. III to this Act, the 
tisk covered is to the extent of Rs. 3600/- 
only. The Insurance Company is, there- 
fore, liable to the extent of Rs. 36(0/- 
and the balance i. e, Rs. 14,400/- has to 
be borne by the appellant himself. The 
Claims Tribunal has relied on the follow- 
ing 2 cases which are clearly distinguish- 
able. The terms of the policy were 
identical in Unique Motor & General 
Insurance Co. Ltd. v. Smt. Krishna 
Kishori, 1968 ACJ 318 (Punj). There, it 
was held that the risk of a pillion rider 
was not covered but in that case pilHon 
rider was not being conveyed on the 
motor-cycle by reason of.or in pursuance 
of contract of employment. Similar was 
the case in K. Gopalakrishnan v. Sankara 
Narayanan, 1969 . ACJ 34: (AIR. 1368 
Mad 436). In that case also the. pillion 
Tider was not being conveyed by reason 
of or in pursuance of contract of employ- 
ment. . i 

11. Accordingly, the appeal is partly 
-allowed, while maintaining the compan- 
sation amount of Rs...18,000/+,: the liabi- 
lity is apportioned between the appel- 
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lant and the respondent No. 4, Insurance - 
Company to the extent of Rs, - 14,400/- 
and Rs. 3,600/- respectively. The appel- 
lant to pay costs of the respondents 1 to 
3 and bear his own costs. Counsel’s fee 
as per schedule if certified. i 

: Bee Appeal partly allowed. 
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G. P. SINGH, C. J. AND J. S. 
VERMA, J. f 
‘Idol of Shri Radhaji and others, Peti- 
tioners v. State of Madhya Pradesh and 
others, Respondents. 

Misc. Petn. No. 420 of 1975, D/- 17-11- 
1978. . 

(A) M. P. Ceiling on Agricultural 
Holdings Act (20 of 1960), Ss. 3 (e), 7, 9 
and 20 — Land held by deity in private 
temple — Not exempt from operation of 
Act. . 3 

Even in case of a public trust the ex- 
emption is not absolute and lands held 
by a public trust are exempted only if the 
conditions under the proviso to S. 3 (c) 
are fulfilled.. In face of the specific ex- 
emption granted by S. 3 (c) in respect of 
lands held by public trusts, the argu- 
ment that lands held by private trusts 
are exempt from the operation of the 
Act cannot be accepted. There is also 
nothing in Ss. 7, 9 and 20 to show that 
land held by a deity in a private temple 
is exempt from the provisions of the Act. 

. : (Paras 5, 7) 

(B) M. P. Ceiling -on Agricultural 
Holdings Act (20 of 1960), S. 2 (gg) — 
‘Family’ — Deities installed in temple 
do not constitute ‘family’. . 

The word ‘family’ as defined in Sec- 
tion 2 (gg), means husband, wife and 
their minor children, if any. The word 
family obviously is restricted to living 
persons. The deity represents and em- 
bodies the religious purpose for which 
the property is dedicated ard it is this 
religious purpose symbolised by the 
deity which. holds the property. It is 
therefore, impossible to accept the con- 
tention that the deities installed in tem- 
ples can constitute a family. (Para 8) . 


(C) M. P. Ceiling ‘on Agricultural 
Holdings Act (20 of 1960), S. 2 (h) — 
‘Holder’ — Endowment of land in favour 


.of deities in two private temples — 


Each temple having more than one deity 
— Each deity whether can be consider- 
as separate holder for fixation of cei- 
ing. 
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There were two private temples one 
at village D and ‘another at village P. 
The temple at’ village D was of Shri 
Radhakrishnaji and the temple at vil- 
lage P was -of Shri Sita Ramachandraji. 
By a will the testator had endowed cer- 
tain land in village. D in favour of Shri 
Radhakrishnaji and -certain land in vil- 
lage P in favour of Shri Sita Rama- 
chandraji. There were: three deities in 
the temple at village D,- namely, Shri 
Radhaji, Shri Krishnaji and Shri Rukmi- 
niji and in the temple at village P the 
deities were Shri ‘Ramchandraji and Shri 
Jankiji. It was contended that each deity 
Should have been considered as a sepa- 
rate holder and ceiling limit should have 
been ‘fixed on that basis. 


Held, by the -will the donor exhibited 
two purposes for making the endowment. 
‘One ‘religious purpose was the worship’ of 
Shri Radhakrishnaji installed in the 
temple at village D and the other reli- 
‘gious purpose was the worship of Shri 
‘Sita Ramchandraji installed in the tem- 
ple of village P. The lands’so dedicat- 
ed vest in the deities named above as 
representing the religious purposes ‘for 
which the dedications were made, As 
the religious purpose ‘for which the pro- 
perty is dedicated is the true holder and 
as there were two religious purposes- for 
which the lands were dedicated, it is a 
case of two ‘holders and each’ individual 
deity cannot be taken ‘to be a separate 
holder. The land of village D dedicated 
to Shri Radhakrishnaji installed in ‘the 
temple of that village vests in the reli- 
gious purpose to worship these deities as 
represented by the deities. Similarly, 
the lands -of village P dedicated in :fav- 
cour of Shri Sita Ramchandraji installed 
in the temple of the .sdid village vest in 
‘the religious purpose ‘to ‘worship these 
deities as represented by the deities. 
Understood in -this sense, there are two 
religious purposes, two endowments and 
two holders, ` For this reason, it is- not 
possible to accept the contention that 
each deity installed in -the temple must 
be taken to be the ‘holder of the . lands 
and the ceiling limit should tbe worked 
-out on that basis. AIR 1969 SC 1089, 


Referred. _ ; (Para 9) 
‘Cases Referred : Chronological Paras 
AIR 1969 SC 1089 8 


D. M. Dharmadhikari, for Petitioners 
J.. M. Sood, Govt. Advocate, for Respon- 
dents. i i PONS 

-G. P. SINGH, C. J:— This -petition 
under Art. 226 of the Constitution ‘is ‘di~ 


v. State .(G. P~ Singh C. J.) ALR, 


rected .against an -rder of the Board of 
Revenue dated 23rd April 1974 and 
orders of other authorities passed .under . 
the Madhya Pradesh Ceiling on Agricul- 
tural Holdings Act, 1960. 

‘2. The facts; briefly stated, are that 
there are two ‘temples one at ‘village 
Dhamda and another at village Pindri, both 
in tahsil and district’ Durg. The temple 
at Dhamda is of Shri Radhakrishnaji and 
the temple at Pindri‘is of Shri Sita Ram- 
chandraji. ‘By a will exezuted on 30th 
March. 1897, the proprietor of the villages 
Dhamda and Pindri -endcewed 226 acres 
of land at village Dhamda and 326.64 
acres of land at village P-ndri in favour 
of the deities of these temples. Proceed- 
ings were taken under the Ceiling Act 
and the Competent ‘Authority declared 
certain lands as surplus. An appeal was 
filed under ‘S. 41 of the Act on behalf of 
the deities by the ‘Sarvarakars of the 
temples which was rejected by the Ad- 
ditional Collector by his ‘order dated 
16th March 1967. Revision against this 
order’was dismissed by ‘the Commis- 
sioner on 14th Oct. 1968. A revision was 
then filed before the. Board of Revenue 
which was :dismissed by order dated 23rd 
April 1974. Thereafter, this petition was 
filed on behalf of the deities. 

3. ‘It is not disputed before us that 
the temples are private temples and that 
‘the endowments made in favour of the 
deities are in the nature cf private trust. 
Even so, it is first contended by the 
learned counsel for the p2titioners that 
on a proper reading of the Ceiling Act 
it should be held that the lands endow- 
ed in favour of the deities in private 
‘temples are also exempt from the opera- 
tion of the Act. f 

4. The lands exempted from the ope= 
ration .of the Act are specified in S. 3 of 
of the Act which, omitting the Explana~ 
tion, reads as follows : 

“3, Exempted land— The following 
lands shall be exempt ‘from the provi- 
sions of this Act, that is co say ; 


(a) land held by a locel authority or 
a University established by law -within 
the State:— 

(b) land held by the Madhya Pradesh 
State Agro Industries Development Cor- 
poration ‘Ltd. or any other ‘Corporation 
-controlled or managed by the State Gov- 
ernment, or the Central Government, 
whether singly or jointly; 

{c) land which is the property of a-pub« 
lic trust or a wakt for a sepou purs 
“pose; 
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Provided: .that - 

(i) Such public trust or wakt i is regis- 
tered on. or before: the- 1st Jam, 1071, 
under any enactment relating to ‘public 
trust or wakf-for the time being in force 
and the entire -income of .such land .:is 
appropriated: for the . purpose of “such 
trust or wakf; `. - 

(ii) such land is property of the public 
ust or wakf on the appointed day; 

(d) land held by a. Bhoodan Yagna 
Board under the Madhya Pradesh Bhoo- 
dan Yagna Adhiniyam, 1968 (No. 28 of 
1968); 

(e) land held by a co-operative land 
development bank or any other co-ope- 
rative bank registered or deemed to be 
registered under the Madhya Pradesh 
Co-operative Societies Act; 1960 (No. 17 
of 1961); 

(f) land held by a bank;” 


5. It will be seen that by Cl. (c) of 
S. 3; lands held by public trust and’ wakf 
which are for religious purposes are ex- 
empt from the operation of: the Act, pro- 
vided the public. trust or wakf is regis- 
tered. on. or before the: 1st January 1971, 
the entire income of such. lands. is ap- 
propriated for the purpose of: such trust 
or wakf and‘ the lands are property of 
the public trust or wakf on the appoint- 
ed day as defined in S. 2 (b) of the: Act. 
It will be seen that even in; case.of a 
public trust the exemption is not abso- 
lute and lands: held by a public : trust 
which do not fulfil the conditions of the 
proviso to S. 3 (c) cannot be held to be 
exempted. Lands held by a: public trust 
will thus be -affected by the operation 
of the Act when the conditions under 
the proviso are not fulfilled.. In face of 
the specific exemption granted by S. 3 
(c) in respect of lands held by public 
trusts, it is difficult to accept the argu- 
ment that lands held by private -trusts 


are exempt from the rene of. the 
Act. 
6. Section 2 (h) of the Act defines 


the word ‘holder’ to mean a tenure hol- 
der or an occupancy tenant or a Gov- 
ernment lessee of land. Sec. 7 provides 
that subject to the provisions of the Act, 
no holder or where ‘the holder is. a 
member of a family, no such family 
shall as from the appointed day, be en. 
titled to hold land other than exempied 
land in ‘excess of the land’ as specified in 
the section. It is not disputed before us 
that the deity of a private temple can 
be tenure holder or occupancy tenant 
and will fall within the definition of hol- 
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der as defineď.in S. 2 (h). Section 7 of 
the Act provides the- ceiling limit for 
every -holder: Lands held by a deity of: 
a-private temple will thus-be affected by 
S:7. . Learned counsel ‘for the petition- 
ers: referred to us S: 9 of the Act. which: 
provides for’ submission: of return by | a 
holder holding land in excess:of ceiling: 
limit. This section further’ provides that 
if the holder is minor, lunatic or idiot, 
the return on: his behalf shall be filed by 
his guardian. The argument of the 
learned counsel is that if the intention 
of the Legislature was to bring within 
the fold of the Act lands held by a deity 
of a private temple, a provision would 
have been made in S. 9 that the return 
in such. cases shall. be filed by the She- 
bait or the Sarvarakar. Learned coun- 
sel’ also referred to us S. 20 of the Act 
which relates to apportionment of com~- 
pensation: of surplus land in cases where 
the holder of the land: had prior to vest- 
ing leased the land under S. 168 (2) of 
the Madhya Pradesh. Land Revenue 
Code. This section mentions the classes 
of holders who can lease oui land under 
S. 168 (2) of the: Code. ‘The omission of 
a private charitable religious’ trust in 
S. 20. is for the reason that land held by 
such a trust cannot be leased out under 
Section .168:.(2). of the: Code.: In our opin- 
ion, none of the provisions to which re- 
ference was made by the learned coun- 
sel, goes to show -that land held by a 
private charitable trust or institution . or 
a deity in. a private temple is not cover- 
ed by the provisions of the Act. 


7. Learned counsél for the petitioners 
then’ contended that the ‘deities in each 
temple ought to have been considered. as 
a family or, in the alternative, each 
deity should have beén considered as a 
separate holder and ceiling limit should 
have ‘been fixed on that basis. In this 
connection, it was. pointed out that in 
the temple. of. village Dhamda’ there are 
three deities, namely, Shri Radhaji, Shri 
Krishnaji and Shri Rukminiji, and that 
in the temple- at village Pindri the dei- 
ties are’ Shri- Ramchandraji and Shri 
Jankiji, 7 D A 


8. The’ ‘word family’, as defined 
S. 2 (ge), means husband, wife. and 
their minor children, if any. The word 
family obyiously is restricted to living 
persons. As we shall later point out, it 
is only in -a secondary sense that the 
deity of a.temple is recognised: as a le- 
gal person. and holder of. the endowed. 


in 
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property. The deity represents and em- 
bodies the religious purpose for which 
the property is dedicated and it is: this. 
religious purpose symbolised by the 
deity which holds the property. It is im- 
possible to accept the contention that 
the deities installed in- temples can. con- 
stitute a family. Now .coming to the 
contention that each deity installed in a 
temple should be taken to be a-separate 
holder, one has to understand the real 
concept of dedication made in -favour of 
a deity in a temple. It is true that a 
Hindu idol, according to the long estab- 
lished authority, is a juristic entity with 
a power of suing and being sued. But, 
as pointed out by Chief Justice B. K. 
Mukherjea in his Tagore Law Lectures: 
“the juridical person in -the idol is 
not the material image, and it is an ex- 
ploded theory that the image itself deve- 
lops into a legal person as soon as it is 
consecrated and vivified by. the -Pran 
Pratistha ceremony. -It is not also cor- 
_ rect that the supreme being of which the 
idol is a. symbol -or image is the recipi- 
ent and owner of the dedicated property. 
The idol as representing and embodying 
the spiritual purpose of the donor is the 
juristic person recognised by law and in 
this juristic person. the dedicated pro- 
perty vests.” [Hindu Law of Religious and 
Charitable Trusts by B. K. ` Mukharjea, 
2nd edition, p. 40.] It is: further pointed 
out by Chief Justice : Mukherjea that 
“the dedication to. deity is not only. 
compendious expression of the pious 
purpose for which the dedication is 
made, but a material embodiment of the 
pious purpose and although there is dii- 
ficulty in holding that property can re- 
side in the ‘aim or purpose itself, it 
would be quite consistent. with sound 
principles of jurisprudence to say that a 
material object which represents | or 
symbolises a particular purpose can be 
given the status of a legdl person and 
regarded as owner of the property which 
is dedicated to it (ibid p. 39).” 


These views expressed by, Chief . Justice 
Mukherjea in his Tagore Law Lectures 
were approved by the Supreme Court.in 
Jogendra Nath v. I. T. Commr., AIR 1969 
SC 1089 at p. 1092. After referring to vari- 
ous texts, the ` Supreme , Court observed 


that according to the texts, Gods have no 


beneficial enjoyment of the properties, 
and they can be described as their own- 


ers only in a figurative sense .(Gannar- 
tha). 
the idol as representing ‘and embodying 


The correct legal position is that. 


v. State (G. P. Singh C. J.) A.L R: 


the spiritual purpose of the donor is the 
juristic person recognised oy law and in 
this juristic person the dedicated pro- 
perty vests.” It was further observed that 
“neither God nor any ‘supernatural be- 
ing could be a person in law. But so 
far as the deity stands as the represen- 
tative and symbol of the particular pur- 
pose which is indicated by the donor, it 
can figure as a legal person.” 


it is in the light of these principles that 
it has to be seen whether each deity in- 
stalled in the temples could: be taken to 
be a separate holder. 


9. We have gone through the will by 
which the lands in the two villages were. 
endowed. The lands in village Dhamda 
were dedicated in favour cf Shri Radha- 
krishnaji installed in the temple of that 
village: Similarly, the lands.in village 
Pindri were dedicated in favour of Shri 
Sita Ramchandraji installed in the tem- 
ple of the said village. As earlier seen, 
the deities represent the religious pur- 
pose for which the property is dedicat- 
ed. By the will in ‘question the donor 
exhibited two . purposes fcr making the 
endowment. One religious purpose was 
the worship of Shri Radhakrishnajj in- 
stalled. in the temple.at village Dhamda 
and -the other religious purpose was the 
worship of Shri Sita Ramchandraji in- 
stalled -in the temple of village Pindri. 
It is for these two religious purposes 
that the dedication was made under the 
will and the endowments ‘vere . created. 
The lands: so dedicated vest in the dei- 
ties named above as representing the re- 
ligious - purposes for which the dedica- 
tions were made, As the religious pur- 
pose for which the property is dedicated 
is the true holder and as there were 
two religious purposes far which the 
lands were dedicated, it is a case of two 
holders and each individual deity can- 
not be taken to be a separate holder. 
The land of village Dhamda dedicated to 
Shri Radhakrishnaji installed in the 
temple of that village vests in the reli- 
gious purpose to worship these deities 
as represented by the deities. Similarly, 
the lands of village Pindri dedicated in 
favour of Shri Sita Ramchandraji in- 
stalled in the temple of the said village 
vest in the religious purpose to worship 
these deities as represented by the dei- 
ties: ` Understood in this sense, there are 
two religious purposes, two endowments 
and two holders. For this reason, it is 
not possible to accept tne contention 
that each deity installed in the temples 
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must be taken to be the holder of the 
lands and the ceiling limit should =e 
worked out on that Dasis. 

10. The petition -fails and is dismiss- 
ed. There: will be no order as to cos: 
of this petition. The security amount he 
refunded to the petitioners. 

Petition dismissed. 


AIR 1979 MADHYA PRADESH 133 
G. P. SINGH C. J. AND B. C. 
VARMA J. 

- M/s. Onkarmal MRadhakishan, Peti- 
tioner v. State of Madhya Pradesh and 
others, Respondents. 

` Misc. Petn: No. 255 of 1973, D/- 254- 
1979. ` 


M. P. Agricultural Produce Markets 
Act (19 of 1960), S. 2 (1) (i), Schedule, 
Category IV. — Expression — “Agricul- 
tural Produce” — Scope of — Incluzes 
oil as well as oil seeds of each item zn- 
umerated under Category IV; — (Inter- 
‘pretation of.. Statutes — Heading — 
Construction of). 

(Paras 4, 6. 7) 
Cases Referred: Chronological Paras 


(1969) 3 All ER. 1640: (1970) 2 WLR 279 
Director of Public Prosecution v. 
Schildkamp . 5 

AIR 1959 SC spus 1959 Cri uy 1223: 1959 
All LJ 557°: 5 


N. S. Kale, for Pétitioner;. . Dilip Nzik, 
for Respondent No. 2. 


- B. C. VARMA J.— By this writ- el 
Hon under Article 226 of the Constitu- 
tion of India, the petitioner, which :3 a 
partnarship ‘firm, challenges the levy 
and collection of fee by the Krishi -Uoaj 
Mandi Samiti, Rajnandgaon (respondant 
No. 2) on the groundnut oil imporied by 
the petitioner within the market area 
of that Krishi Upaj Mandi. 


2. The petitioner trades in pulses, 
oil-seeds and oil in Rajnandgaon wi-hin 
the market area of: Krishi Upaj Mandi, 
Rajnandgaon. It imported and sold grcund 
nut oil within the market area of the Sri- 
shi Upaj Mandi. Consequently, respon- 
dent No. 2 levied fee under S. 20 of the 
Madhya Pradesh Agricultural Produce 
Markets Act, 1960, on the groundnut oil 
brought and ‘sold: by the petitioner wth- 
in the market area for the period be- 
tween 1-4-1971 to 31-12-1971. The peti- 
tioner objected to this levy of fee. The 
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bandry and all other produce 


and is as follows: 


[Prs. 1-4} M. P. 133 


objection was rejected. by respondent 
No. 2, vide its order, dated. 26-12-1972. 
Thereupon, respondent No. 3, who is In- 
charge -Recoveries of Krishi Upaj Mandi 
Samiti, Rajnandgaon, served a demand 
notice under Section 146 of the M. P. 
Land Revenue Code, 1959, requiring the 
petitioner to pay the amount of fee. This 
demand notice is Annexure IV. The peti- 
tioner claims before us that this levy of 
Mandi-fee on groundnut oil and its con- 
sequent recovery being illegal and with- 
out jurisdiction are liable to be quashed. 


- 3. The main contention advanced by 
Shri N. S. Kale, learned counsel for the: 
petitioner, is that groundnut oil is not. 
an agricultural produce as defined in’ 
Section 2 (1) (i) of the Madhya Pradesh 
Agricultural Produce Markets Act, 1960.. 
It was submitted by the learned counsel 
that various items under Category IV of 
the Schedule annexed to the Act do not 
indicate that groundnut oil is also in- 
cluded in that category. Elaborating his 
argument, learned ‘counsel proceeded to 
say that the heading ‘‘Oil-seeds and ‘edi- 
ble oils” assigned to’ Category IV of the 
Schedule. is only for the sake of conveni- 
ence of grouping together various items. 
The produce sought to be brought with- 
in the term ‘agricultural produce’ are 
only those which are enumerated in va- 
rious items under Category IV. It was, 
therefore, argued that groundnut oil as 
such is not an agricultural produce as de- 
fined in Section 2 (1) (i) of the Act and 
no Mandi-fee could, therefore, be levied 
on the sale of groundnut oil within the 
market area of Krishi Upaj Mandi, Raj- 
nandgaon. 


4. Having heard the counsel for the 
parties, we are of opinion that the con- 
tention ‘raised by the petitioner cannot be 
accepted. The period for which the fee 
is recovered is prior to the coming into 
force of the Madhya Pradesh Krishi Upaj 
Mandi Adhiniyam, 1972 (Act 24 of 1973), 
and therefore the present case is govern- 
ed by the provisions of the M. P. Agri- 
cultural Produce Markets Act, 1960. Sec- 
tion-.2 -(1) (i) of the Act defined. ‘agricul- 
tural produce’ to mean the produce of 
agriculture, horticulture and animal hus- 
specified 
in the Schedule. The Schedule annexed 
to the Act specified various agricultural 
products in which there are thirteen 
categories and has assigned heading to 
each of the categories. Category IV bears 
the heading “Oil~seeds anā Edible Oils” 
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“SCHEDULE 


uh Oil-seeds and Edible Oils— 
. Groundnut (Shelled and unshelled), - 
. Linseed. 

Sesamum: 

Safflower. 

‘Cotton seed. 
‘ Castor seed, 

Sarson. ` 

Soha. 

. Ramtilli. 
10. Laha. 
11. Mahua seed (gulli).” 


Various items under this category ara 
only seeds. Oil as such from those seeds 
is not actually mentioned in those entries. 
All the same, the heading assigned to 
the entry seems to bring edible oils also 
as ‘agricultural produce’ within the mean- 
ing of Section 2 (1) (i) of the Act. Under 
these circumstances, therefore, the head- 
ing assumes significance. The- heading as- 
lsigned to Category IV is in the nature of 
preamble. It cannot be said that this 
heading is just a convenient mode to 
group together various seeds which the 
Legislature intended to bring within the 
term ‘agricultural produce’. In fact, the 
heading is the key opening the mind and 
leads to the interpretation of the entries. 
Maxwell in his treatise on Interpretation 
of Statutes, 11th Edition, at page 48, 
has stated the las in. this behalf as fol- 
lows: A 

“The Headings e to sections or 
sets of sections’ in some modern statutes 
are regarded as’ preambles to those sec- 
tions. They cannot. control the plain 
words of the statute but they may ex- 
plain ambiguous words. 


sO 0 IO OTR po o pj 


A cross-heading in an Act can prob- 
ably be used as giving the key to the 
interpretation of the section unless the 
wording of the section is inconsistent 
with such interpretation.” 


5. The above passage from Maxwell 
was applied by the Supreme Court in 
Bhinka v. Charan Singh, AIR 1959 SC 
960. It was a case under Section 180 of 
the U. P. Tenancy Act, 1939, which pro- 
vided for ejectment of a person who re- 
tained possession of land otherwise than 
in accordance with the provisions of the 
law for the time being in force. The ques- 
tion was whether a person retaining pos- 
session under order passed-under.S. 145 
of the Criminal Procedure Code could 
Tetain possession under that Act. The 
Supreme Court construed the words ‘pos- 
session in accordance with the law for 
the time being in force’ as-‘meaning pos- 
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-under that category is groundnut, 


A.L R. 


session with title. In reaching this con- 
clusion, support was- taken from the 
heading of that section wh-ch read "Eject- 
ment of person occupying land without 
title.” It would also be useful here to 
refer to the speeches delivered in the 
House of Lords in the case of Director of 
Public Prosecutions v. Schildkamp (1969) 
3 All ER 1640. During his speech, Lord 
Reid said: 

“I would not object to taking all these 
matters (punctuation, cross-heading and 
side-notes) inta account provided that we 
realise that they cannot have equal 
weight with the words of the Act............ 
A cross-heading ought to indicate the 
scope of the sections which follow it but 
there is always a possibility that the 
scope of one of these sections may have 
been widened by amendment.” 

Lord Upjohn, in the same case, observed: 


“In this somewhat conflicting state of 
authorities what role do cross-headings 
play? In my opinion, it is wrong to con- 
fine their role to the resolution of ambi- 
guities in the body of the Act. When the 
Court construing the Act is reading it 
through to understand it, it must read - 
the cross-headings as well as the body of 
the Act and that will always be an use- 
ful pointer as to the intention of Parlia- 
ment in enacting the, immediately fol- 
lowing sections. Whether the cross-head- 
ing is no more than a pointer-or label or 
is helpful in assisting to construe or even 
in some cases to control the meaning or 
ambit of those sections must necessarily 
depend on the circumstances of each case, 
and I do not think it is possible to lay 
down any rules”. 


Lord Upjohn and Lord Reid used the 
heading, the punctuation end the cross- 
heading under Section 322 (3) of the 
Companies Act, 1948, to restrict the pro- 
secution for offences created by the said 
section when a Company went into liqui- 
dation and the prosecution was held to 
be not tenable while it was a going con- 
cern. 

$. A close reading of the heading to 
Category IV reveals that in fact it com- 
bines two categories, namely, (i) the oil- 
seeds and (ii) edible oils. Various items 
under this category including groundnut 
at item No. 1 should be read as if falling 
under both these categories (oil-seeds, 
and edible oils) separately. It will, there- 
fore, mean that what is included as 
“agricultural produce” is the oilseeds as 
also the edible oils of each item enume- 
rated. under the category. Item No. 1 
The 
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way weread the entry:it would mean that 
what is included as “agricultural prd- 
_ duce” 
edible oil. Thus ‘we are of opinion that 
groundnut oil is also included in that 
category as an edible oil. 

7. There is another way to look at this 
entry.. Oil-seeds.of different kinds are 
enumerated under this category. In case 
in which from the seeds. so enumerat2d 
edible oil can be produced, it can well be 
treated to be included under that entry. 
This would be so if we attribute signific- 
ance to the heading “Oil-seeds and: Edi- 
ble Oils”. We have shown above. that such 
headings are keys opening ‘the mind of 
the Legislature. There is no dispute that 
groundnut oil produced from - groundr.ut 


is edible. The word ‘edible’ according to - 


the Random House Dictionary means an 
article fit to be eaten as food. It is com- 
mon knowledge that groundnut oil is very 
commonly so used. In fact, learned coun- 
sel for the petitioner did not dispute that 
groundnut oil is edible. ` 

8. We are, therefore, of opinion that 
groundnut oil is also an item included in 
Category IV of the Schedule annexed to 
the Act and, therefore, is ‘agricultural 
produce’ within the meaning of S. 2 (1)(i) 
of the Act. Thus the only contention 
Faised in support of the petition fails, 

9. The petition consequently fails. and 
is hereby dismissed with costs. Couns=l’s 
fee Rs. 100. The balance of the security 
amount be refunded to the petitioner. 

Petition dismissed, 
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G. L. OZA AND G. G. SOHANI, JJ. 

Ashok, Applicant v. State of Madya 
Pradesh and others, Opposite Parties. 

Misc. Civil Case No. 286 of 1978, Dj- 
30-1-1979. 

(A) M. P. Municipal Corporation (Pre- 
paration, Revision and Publication of 
Electoral Rolls and Selection of Council- 
lors) Rules (1963), R. 17 — Withdrawal 
of nomination — Collector fixing the 
date for withdrawal in contravention of 
R. 17 — Refusal to accept withdrawal 
submitted a few minutes after the time 
fixed though within the time under R. 17 
~— Effect — Candidate declared as de- 
feated at the election losing his security 
amount — If the notification of Collector 
fixing date of withdrawal had not 
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is groundnut as oil-seed and as. 


{Pr. 1} M. P. 135. 


prevented him from withdrawing from 
election he could not have been declared 
as defeated — Hence the order declaring 
him as a defeated candidate is liable to 
be quashed. ‘(Paras 6, 7, 10, 13) 

(B) Constitution of India, Art. 226 — 
Alternative remedy — Petitioner submit- 
ted his withdrawal from election of 
Municipal Corporation put it was not ac- 
cepted — Such a candidate is not inter- 
ested in getting the election of returned 
candidate set aside — He is concerned 
with a declaration that the result of elec- 
tion wherein he has been declared as a 
defeated candidate losing his security 
amount alone should be quashed — For 
such a relief he cannot file an election 
petition — There being no other provi- 
sion in M. P. Municipal Corporation Act 
for such relief he is entitled to relief 
under Art. 226 (M. P. Municipal Corpo- 
ration Act (23 of 1956), S. 441). (Para 11) 
Cases Referred: Chronological Paras 
(1978) Mise. Petn. No. 178 of 1969, D/- 
15-7-1978 (Madh Pra), Gwalior Rayon 


Silk Mfg. Co. Ltd. v. K. K. Khosla, 
LT.O. 11 
M. Bhatnagar, for Applicant; S. L. 


Garg and T. N. Singh, for Opposite Parties. 

OZA J.:— This petition has been filed 
by the petitioner who had filed a nomi- 
nation paper for election to Ward No. 16 
of the Ujjain Municipal Corporation. His 
nomination paper was scrutinized and 
ultimately accepted. According to the 
petitioner, the date fixed for withdrawal 
by the Collector, Ujjain, was 16th Oct. 
1978 up to 3-0 P.M. The petitioner al- 
leges that he went to the Supervising Of- 
ficer respondent No. 3 at 2 minutes past 
3-0 P.M. but his withdrawal was not ac- 
cepted as it was not done up to 3-0 P.M. 
on 16th Oct., 1978. According to the pe- 
titioner, under Rule 17 of the Madhya 
Pradesh Municipal Corporation (Prepara- 
tion, Revision and Publication of Electo- 
ral Rolls and -Selection of Councillors) 
Rules 1963 (hereinafter called “the 
Rules”)-a candidate should have been 
permitted to withdraw his nomination up 
to: 23rd Oct. as what is provided in R. 17 
is that withdrawal is. permissible up to a 
date which is fourteen days before the 
date of election. According to the peti- 
tioner, by refusal to accept the withdra- 
wal the petitioner has been shown as a 
contesting candidate although the peti- 
tioner had decided to withdraw and con- 
sequently he has been. declared as a de- 
feated. candidate and as a consequence of 
it, according to the petitioner, he cannot 
stand as- a candidate for selection under 
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S. 9 of the Madhya Pradesh Municipal 
Corporation Act, 1956 (hereinafter refer- 
red to as “the Act”). ; 


2. It is not disputed that the Collec- 
tor Ujjain had fixed 16th Oct. 1978, 3-0 
P.M. as the last date of withdrawal. In 
the return an attempt has been made to 
justify the fixing of this date on the 
ground that R. 17 of the Rules does not 


fix the time, that is, the limit prescribed. 


and it was within the powers of the Col- 
lector to fix a date. It is also contended 
in the return that 16th Oct., 1978 was 
fixed because sufficient time was neces- 
sary to get the ballot papers printed. As 
regards the fact about the petitioner 
having gone and submitted his withdra- 
wal a few minutes after 3-0 P.M., the 
reply in the return is that the petitioner 
did not submit the withdrawal in time 
as required by law. It is significant that 
the assertion made by the petitioner 
that he went and submitted his withdra- 
wal a few minutes after 3-0 P.M. has 
not been categorically denied as a fact 
in the return. In support of the return 
the affidavit of an officer-in-charge is fil- 
ed; but the affidavit of the person who 
was the supervising officer was not filed 
along with the return. Now ultimately 
when the case’ is listed for hearing an 
application has been filed wherein an 
amendment of the return is sought deny- 
ing the fact that the petitioner went to 
the Supervising Officer for submitting his 
withdrawal and also an affidavit is filed 
of the Supervising Officer, himself. It is 
rather strange that in face of the posi- 
tive allegation made in ‘the petition, in 
the return filed initially this factual posi- 
tion was not challenged, and at the time 
of filing of the return no affidavit of the 
Supervising Officer was filed. It is also 
significant that this petition was filed 
even before the elections were held 
wherein this allegation was made by the 
petitioner. i 


3. It is not disputed that- when the 
Collector notified the programme of elec- 
tions he fixed 16-10-78, 3-0 P. M., as the 
last date of withdrawal. It is contended 
on behalf of the petitioner that under 
R. 12 of the Rules the Collector was’ not 
expected to fix a date for withdrawal. It 
was also contended that -under R. 17 a 
candidate who has been duly nominated 
can withdraw his nomination by giving 
a communication in Form XII to the 
Supervising Officer not less than fourteen 
clear days before the -‘date fixed™: for 
election. It-is not disputed -that --6th 
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Nov., 1978 was fixed -as the date. of elec- 
tion: ‘According to the petitioner, four- 
teen days before the date of election 
will be 23-10-78 whereas according to 
the return it will be 22-10-78.: In any 
event, it could not be 16th Oct., 1978 as 
admittedly was notified as the. last date 
of withdrawal by the Collector respon- 
dent No. 2. It is also contended by the 
petitioner that although zs a fact it is 
asserted by the petitioner that he went 
to submit his withdrawal in the prescrib- 
ed form a few minutes after 3-0 P.M. on 
16-10-78 itself and the Supervising Offi- 
cer refused to accept it and this fact 
was not disputed but now at the last 
stage an attempt has’ been made to deny 
it; and therefore, according to learned 
counsel for the petitioner this denial 
which has come as an afterthought clear- 
ly deserves to be rejected. Apart from 
it, it is also contended that when the 
Collector notified the last date of with- 
drawal as 16-10-78, 3-0 P.M., ordinarily 
no candidate could imagine that his 
withdrawal will be accepted after that 
hour and even that is not the stand 
taken in the return that although the 
date notified was 16-10-78. yet the re- 
spondent would have accepted the with- 
drawal if. it was done within the time as 
contemplated in R. 17. It is therefore 
contended that by notifying 16-10-78 as 
the last date the Collector prevented the 
petitioner from withdrawirg his nomina- 
tion which he could otherwise do up to 
22nd or 23rd Oct., 1978. And this contra- 
vention of law (Rule) by che Collector, 
according to the petitioner. has resulted 
in his being declared defected losing the 
security amount and also incurring a 
disqualification under Section 9 of the 
Act even for selection because §. 9 sub- 
section (1) sub-cl. (b) of the first Proviso 
lays down,— | 

"9. (1).....- Provided that no person 
shall be eligible for selection as council- 
lor if he...... (b) has failed to be elected 
as a councillor at any election to the 
corporation immediately preceding such 
selection.” 


4. Learned counsel for the petitioner 
also contended that in the return an ob- 
jection has been taken under Art. 226(3) 
of the Constitution on the ground that 
an alternative remedy of election 
petition is available to the petitioner. It 
is contended by learned ` counsel that 
under Section 441-B of tke Act hares 
provides for, the grounds on which ~ 
election. petition could be filed sub-s. (a) 
(d) Gv) mentions “non-compliance. with 
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the provisions of this ` Act or of `any 
rules or orders made thereunder...... ..” 
but learned counsel contended that the 
present case is not of ‘non-compliar.ce’ 
but is of contravention of the rues. 
Apart from it, it is contended that on 
this ground the election could be set 
aside if the petitioner is able to prove 
that by this illegality the election of the 
returned ‘candidate has been materizitly 
affected. And that, according to learned 
counsel for the petitioner, the petitioner 
has not alleged and he frankly conceded 
that in fact the petitioner having decid- 
ed to withdraw is not interested in get- 
ting the election set aside but he is 
really interested in getting the declara- 
tion, that he has been defeated losing 
his security, quashed as that will re- 
move his disqualification under Sec. 9 of 
the Act. And for this relief, according 
to learned counsel, no remedy is provid- 
ed within the scheme of the Act. 


5. Learned Advocate General appear- 
ing for the State contended that although 
the Collector had notified 16-10-78 as 
the last date’ of withdrawal, but the pe- 
titioner had not filed any withdrawal 
form up to 22nd Oct., the date up to 
which he could have withdrawn within 
the language of R. 17. He attempted to 
rely on the affidavit that has now b2en 
filed of the Supervising Officer. He con- 
tended that the Collector is empowered 
under R. 12 and the scheme of the Rules. 
to fix a date for withdrawal. He, how- 
ever, could not contend that the Collec- 
tor could fix a date which is not in ac- 
cordance with R. 17. The main conten- 
tion advanced by the learned Advocate 
General was that the petitioner could 
file an election petition under Sec. 441 
and according to him “non-compliance” 
under Section 441-B-will also cover a 
case of breach of a rule. He however 
could not contend that the limited relief 
that the petitioner is interested in sesk- 
ing could be availed of by the process of 
election petition. He contended that the 
petitioner ought to have challenged the 
election by alleging that the result of 
the election has been materially affected; 
and thus; there being an alternative re- 
medy the petitioner is not entitled to re- 
lief ‘in this petition. . 
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6. R. 17 reads: 


“17. A candidate who has been duly 
nominated for election may withdraw his 
candidature by a written and signed 
communication in Form XII delivered to 
the. supervising officer not less.than four- 
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teen clear days before the date fixed for 
election: A candidate who has withdrawn 
his candidature shall not be allowed to 
cancel the withdrawal or to be renomi- 
nated as a candidate for the same elec- 
tion.” 

It is clear from this rule that a candi- 
date who has been duly nominated for 
election may withdraw his cendidature by 
submitting to the supervising officer a 
communication signed by him not less 
than fourteen clear days before the date 
fixed for election. Apparently, 6th Nov., 
1978 was fixed as the date of election. 
Excluding this date, as the law requires 
clear fourteen days, the last date of with- 
drawal would come to 22nd Oct., 1978 
whereas the Collector had notified the 
last date of withdrawal as 16th October, 
1978 up to 3-00 P.M. It therefore could 
not be disputed that the Collector, by 
fixing the last date of withdrawal as 
16-10-78 has fixed a date which is con- 
trary to what is provided in R. 17. 


7. The contention advanced in-the re- 
turn is that what is provided in R. 17 is 
‘not less than fourteen days’ which is 
only the last limit and the Collector 
could fix any other date which would be 
more than fourteen days. But a mere 
reading of R. 17 would indicate that such 
a contention could not be accepted. This 
rule requires an option to a duly nomi- 
nated candidate to communicate his in- 
tention of withdrawal up to a date which 
shall not be less than fourteen clear 
days before the date of election. This 
apparently goes to show that when the 
Collector notified 16-10-78, 3-00 P. M. as 
the last date for intimating withdrawal, 
he prohibited the candidates from com- 
municating their withdrawal after 16-10- 
78; in law they were entitled to com- 
municate their withdrawal up-to 22-10- 
78; and thus the Collector had notified 
a date clearly in contravention of R. 17. 

8. It was contended by learned coun- 
sel for the petitioner that under R. 12 it 
was not necessary for the Collector to 
fix the date of withdrawal; whereas 
learned Advocate General contended that 
there is nothing in R. 12 to prevent the 
Collector from fixing such a date. R. 12 
provides: 

“12. Fixation of dates for nominating 
ete.— Subject to the provisions of R. 10 
the Collector shall appoint the last date 
(hours) and place for the receipt of nomi- 
nation papers by the supervising officer, 
the last date being not less than thirty 
days before the date of election. He 
shall also appoint:a-date which shall not 
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be less than twenty-two days. before the 
date of election for the scrutiny of nomi- 
nation papers by the supervising officer. 
Due publicity in Form VII setting forth 
the dates, hours and place so fixed and 
the name of the supervising officer shall 
forthwith be given by the Commissioner 
in each ward and the notice shall at the 
same time. be posted at conspicuous 
places in the city and may-be published 
in local papers if the Corporation so.de- 
sires,” ‘i 
Apparently, R. 12 does not talk of fixa 
tion of a date as the last date of with- 
drawal. It therefore is clear that even 
if the Collector in his notification had not 
fixed the date for- withdrawal, the noti- 
fication could not be challenged as when 
the date of election is notified, the date 
up to which a candidate could withdraw 
is already provided for in R. 17. But it 
also could not be disputed that even if 
the Collector chose to notify a date of 
withdrawal it would not have been bad 
if the date notified as the last date of 
withdrawal would have been in accord- 
ance with R. 17. 


9. The petitioner, ‘even before the 
elections when he filed this petition, had 
alleged as a fact that he had communi- 
cated his intention of withdrawal in the 
manner provided a few minutes after 3-00 
P.M. on 16-10-78. itself. But in the return 
this fact was not specially denied nor any 
affidavit of the supervising officer was 
filed. At a late stage now when the pe- 
tition is listed for hearing an application 
for amendment of the return denying 
this allegation of fact by the petitioner, 
supported py the affidavit of the super- 
vising officer, has been filed. Apparently, 
it could not be doubted that this is an 
afterthought; but in our opinion it is 
not necessary to go into this question, 
When the Collector notifies 16-10-78, 3-00 
P.M. as the last date for withdrawal it 
could not be doubted that a candidate 
who even desires to withdraw his can- 
didature but has failed to commiunicate 
up to the time notified by the Collector 
cannot send his communication of with- 
drawal after 3-00 P. M. on 16-10-78, as 
there is nothing in the Collector’s noti- 
fication to indicate that he would have 
accepted the communication of withdra- 
wal even if it was received after the 
last date notified by him. It is also not 
the case of the respondents in their re- 
turn that in spite of this last date hay- 
ing been notified as 16-10-78: the Collec- 
tor by any subsequent notification inti- 
mated the candidates that he would ba 
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receiving their . communication of with- 
drawal even after 16-10-1978 up to 22-10- 
78. It is therefore clear that a can- 
didate who has been duly nominated, 
even if wanted to communicate his in- 
tention of withdrawal after 16-10-78; has 
been prevented from submitting his com- 
munication by the said notification of the 
Collector fixing 16-10-78, ¢-00 P. M. as 
the last date and therefore when the pe- 
titioner alleges, that he inzended to with- 
draw and his withdrawal was not ac- 
cepted or that he was prevented from 
sending his communication because: of the 
Notification issued by the Collector fixing 
16-10-78 as the last date, it has to be ac- 
cepted. 

16. As the petitioner did not want to 
contest the election end as he was pre- 
vented from getting his name withdrawn 
from the list of candidates he filed the 
present petition even before the date of 
election. And as a result of his not hav- 
ing been permitted to withdraw it is not 
disputed that he has been declared a 
candidate defeated at the elections and 
further he has lost his sezurity deposit; 
whereas in fact if this notification of the 
Collector had not prevented him from 
withdrawing from elections he could not 
have been declared as a defeated candi- 
date losing his security deposit. ` 


11. Section 441 provides for an elec- 

tion petition. Sub-sec. (1) of this section 
provides : ; 
. “441 (1). No election under this Act 
shall be called into question except by a 
petition presented in accordance with the 
provisions of. the section.” 


It is clear that election of a candidate 
could only be challenged by an election 
petition. ` As regards the grounds on 
which an. election could be challenged, 
Section 441-B of the Act provides; 

"441-B (1). Subject to the provisions of 
sub-sec, (2), if the Court is of the opin- 
ion (a) ....6. (b) wee E A E EEE OT . 
td) that the result of tke election, or 
selection, in so far as it concerns a re- 
turned candidate has been materially af- 
fected... ... oee : 

(iv) by the non-compliance with the 
provisions of this Act or of any rules or 
orders made thereunder save the 
rules framed under Sectior, 10 in so far 
as they relate to preparation and revi- 
sion of list of voters; ; 
the Court shall declare the election of 
the returned candidate to be void.” 
it is therefore clear that non-compliance 
with the provisions of the Act. or Rules 
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could be a ground for setting aside an 
election: if the result of -election or selec- 
tion of the returned candidate has been 
materially affected ‘by such non-compDli- 
ance, Apparently, the petitioner who 
thad withdrawn from the election is not 
interested in getting the election of the 
returned. condidate. set- aside; he is œn- 
cerned with a declaration that the result 
of the election. wherein he has been de- 
clared as a defeated candidate losing his 














such a relief he cannot 
file an election petition as is clear from 
ithe provision quoted above, Learned .Ad- 
vocate General was not able to point out 
any other provision of law in this Act 
jwhereby such relief, as the petitioner is 
seeking in the present petition could be 
made available to the petitioner. Clause 
(3) of the Art. 226 of the Constitution 
provides: 


"296 (3). No petition for the redress of 
any injury referred to in sub-cl. (b) or 
sub-cl. (c) of cl. (1) shall be entertained 
if any other remedy for such redress is 
provided for by or under any other -aw 
for the time being in force.” | 


It is clear -that relief under Art. 226 
could only be refused if the remedy that 
the petitioner seeks is available to him 
under any other law; and that is, what 
has been held -by a Division’ Bench of 
this Court in Gwalior. Rayon Silk Mfg. 
Co. Ltd. v. K., K. Khosla, LT.O., Indere, 
Misc. Petn. No. 178. of . 1969, D/- 12-7- 
1978. Thus, the objection, raised by ‘the 
respondents that because of Cl (3) of 
Art. 226 of the’ ‘Constitution ; the peti- 
tioner is not entitled to the. relief could 
not be accepted. 


12. Learned counsel for the petitioner 
frankly conceded that he does not want 
to press any other ground alleged in the 
petition and he only:seeks the relief . of 
quashing the result of election in so far 
as the petitioner has. been declared as 
a defeated candidate losing his security 
amount. : 

13. Consequently, this petition is al- 
lowed and it is directed that the peti- 
tioner having communicated his intention 
to withdraw. before the date in accord- 
ance with R. 17, the result declared of 
Ward No. 16 of the Ujjain Municipal 
Corporation, declaring the petitioner as 
a defeated candidate losing his security 
amount is modified.. The petitioner skall 
be deemed to have -withdrawn from -he 
elections and the declaration of the re- 
sult so far as the petitioner is“concerr-ed 
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is- quashed. In the circumstances of -the 
case, parties are directed to bear their 
own costs. . Security’: amount be refund- 
ed. to’ the petitioner after verification. 

` Petition allowed, 
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_G. G. SOHANI AND 
: - B. R. DUBE, JJ. 
Basant Kumar Nahar, Petitioner v. The 
Rent Controlling Authority and another 
Opposite Parties. 


Misc. Petn. No. 15 of 1978,  D/- 7-12- 
1978. 

(A) M. P. Racmaolation Control Act 
(41 of 1961), S. 42 — Expression “ceases 
to hold such office on account of trans- 
fer. orasi ” _. Meaning of. 

The use of the word ‘transfer’ in the 
context of the expression ‘ceases to hold 
such office on account of transfer’ would 
ordinarily mean the change in the place 
of posting in the same capacity or even 
otherwise. i (Para 6) 

Hence in case'`of an allotment of an 
accommodation under S. 39 (2) at a par- 
ticular place no sooner a Government 
servant is transferred from that place 
he ceases to hold the office there by vir- 
tue of which the allotment was made 
and, therefore, there would be statutory 
termination of the tenancy under S. 42.. 

“|© (Para 7) 

(B) M. `P. Accommodation Control Act 
{41 of 1961), Ss. 39 (4) and 42 — Sections 
do provide machinery for ejectment of 
allottee-ténant on termination of tenancy 
— S. 42 imposes an obligation on allot- 
tee to vacate premises — If he does not 
comply with ‘that provision, Sec. 39 (4) 
empowers the Collector or Authorised 
Officer to take such steps as he deems fit. 

(Para 11) 
` S. N. Gupta, for Petitioner; S. R. Joshi 
Govt. Advocate and K. L. Goyal, for Op- 
posite Parties. 

DUBE J.:— The petitioner Basant 
Kumar Nahar by this petition under 
Art. 226 of the Constitution of India, 
seeks to quash the order dated 3-12-77 
(Annexure D), passed by respondent No. 
1; Authorised Officer under the M. P. 
Accommodation Control Act, 1961 (here- 
inafter referred to as the Act) in exer- 
cise of the powers under S. 39. (4) of the 
Act. 

“2, The ‘petitioner is a Division Deve- 
lopment Officer, M. P. Khadi and Village 
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Industries Board and was posted in that 
capacity at Indore. On 8-5-75 the re- 
spondent No. 1 under S. 39 (2) of the 
Act allotted residential accommodation 
consisting of six rooms on the ground 
floor of house No. 16, Race Course Road 
Indore, , belonging to Firm Sobharam 
Gambhirmal. The, petitioner occupied 
the said premises ‘on 10-5-75. In the 
month of June,- 1976 the petitioner was 
transferred to Bilaspur and from there 
he was transferred to Bhopal in June, 
1977. The respondent No. 1 issued the 
impugned order and got its copy pasted 
at the premises which was allotted to the 
petitioner, in which he was directed to 
vacate the premises by. 19th Dec., 1977 
otherwise he shall be ' forcibly’ ejected, 
These facts are not disputed. 


3. The petitioner. has challenged ` ‘the 
impugned order inter alia on the grounds 
that the petitioner was neither served 
with any notice nor he was given an.op- 
portunity of being heard before. passing 
the impugned ‘order, that. ‘after the al- 
lotment of the premises in question the 
petitioner became the tenant of the land- 
lord; that the petitioner’s family resides 
in the said. accommodation and the peti- 
tioner also occasionally comes from Bho- 
pal and lives with his family; that the 
respondent No. 1 had no legal sanction 
to evict the petitioner by the use of 
force. and that the consequential order 
dated 27-12-77 calling upon the Police 
to evict the petitioner was. contrary to 
law. 

4. The respondents it in their return 1 re- 
sisted the petition on the grounds ‘that 
the petitioner having been transferred to 
Bilaspur, he ought to have vacated the 
premises within 7 days or at least within 
4 months as per provisions of S. 42 . of 
the Act; that after the transfer a Gov- 
ernment servant is supposed to take ‘his 
family to the place of his posting and in 
any case he has got no legal right to re- 
tain the possession of the accommodation 
allotted to him under the Act, that the 
Rent Control Inspector during his routine 
inspection found on 30-8-77 that the 
petitioner was transferred long ~ back 
from Indore and yet he was occupying 
the premises allotted to him, that on the 
report of the Rent Control . Inspector, 
show cause notice was issued to the -pe- 
titioner on 3-9-77; that attempts were 
made’ to serve the notice on the peti- 
tioner both at this Indore and Bhopal 
addresses but.it could not be served, that 
lastly the notice dated 3-12-1977 was 
issued at his Bhopal address by register- 


A. I. R. 


ed post and a copy of the same was also. 
got affixed at the disputed premises; that 
in spite of that the petitioner never cared’ 
to give any reply of the notice and, there- 
fore, the action taken by the, respondent. 
No. 1 was quite in accordénce with law. 


5. Having heard the learned counsel 
for the petitioner as well as the Addi- 
tional Government Advocate and on peru- 
sal of the record we are of the view that 
this petition must be dismissed. In a case 
where an accommodation is allotted by 
the Authorised Officer under S. 39 (2) 
of the Act, the tenancy terminates by 
the statutory provision contained in Sec~ 
tion 42 of the Act which reads thus: 

“The tenancy of any person who has 
been allotted an accommodation by vir- 
tue of this office shall terminate on the 
date on which he ceases to hold such’ 
office on account of transfer, retirement 
or otherwise and the said person shall. 
vacate such accommodation within . seven 
days. of such date: eh 


Provided that the Collector or the 
authorised Officer may, for reasons tò be 
recorded in writing extend the period for 
vacating the accommodation by a further 
period not exceeding four months.” 


6. It is not disputed’ thet ‘the residen- 
tial accommodation in the instant case 
was allotted to the petitioner by virtue of 
his office of Division Development Officer 
M. P. Khadi and Village. Industries, held 
by him at Indore. It cannot be doubted 
that he has ceased to hold that office at 
Indore on account’ of his transfer to Bilas- 
pur. The contention of the learned ’¢ounsel 
Zor the petitioner is that the term ‘trans- 
fer’ used in S. 42 ‘of the’ Act has not béen 
defined and that merely on account of 
change in the place of posting the peti- 
tioner cannot. be ‘said to have ceased to 
hold . the .office of Division Development 
Officer’ M. P. Khadi.and Village Indus- 
tries, It is, therefore, urged that S. 42 of 
the Act isnot attracted in the instant case. 
In our opinion the contention is fallaci- 
ous. The disputed premises were not 
allotted to the petitioner at Indore simply 
because he was appointed as a Division 
Development Officer, M. P. Khadi and 
Village Industries but on account of the 
fact that he was posted at Indore in that 
capacity. The language of S. 42 of the 
Act does not indicate. that the word 
‘transfer’ was used as a.term of art, so 
as to require legal definition. Therefore, 
the use of the word. ‘transfer’ in the con- 
text of the expression ‘cease to hold such 
office on account of transfer’? would or- 
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dinarily mean the change in the place of 
Posting in the same capacity or even 
otherwise. After the transfer of the peti- 
tioner from Indore, it cannot be said that 
he is still a Division Development Offi- 
cer, M. P. Khadi and Village Industries 
Board, Indore.: 


7. In case it were to be held that on 
account of the transfer of a Government 
servant from one place to another in the 
Same capacity tenancy under S. 42 is not 
terminated with respect to an accom- 
modation which was allotted to him at 
the place from where he has been trans- 
ferred, it will lead to an absurdity. In 
that case a Government servant would 
claim allotment of accommodation at 
every new place of posting and: on get- 
ting the same he may retain all the ac- 
commodations at different places. This 
would be nothing but abuse of thé’ pro- 
cess of law. We are, ‘therefore; clearly of 
the view that in-a case of allotment of an 
accommodation under $. 39 (2) of the 
Act at a particular place no sooner a 
Government: servant is transferred from 
that place he ceases to hold the ofzice 
there by virtue of which the allotment 
was made and, ‘therefore, there would be 
statutory termination’ -of the- tenaacy 
under S. 42 of the Act. a 


8. It is, thus, clear that- under s. 42 
the petitioner was under a statutory ob- 
ligation to vacate the disputed premises 
within seven days from the date on which 
he ceased to hold his office at Indore or 
with the permission of the Collector or 
the authorised officer within a period 
not exceeding four months. The peti- 
tioner having not complied with the said 
provision of law the Authorised Off.cer 
acted within his jurisdiction to take ac- 
tion under S. 39 (4) of the Act.. 


: 9. The contention of the learned ecun~ 
sel for the petitioner that.no opportunity 
was given to the petitioner of being heard 
before the passing of the impugned order, 
has got no basis. On getting the report of 
the Rent Control Inspector (Annexur2-1) 
the Authorised .Officer passed the order 
dated 31-8-1977. (vide Annexure R-II; to 
issue notice to the petitioner. From the 
order sheets. of the record of the Aucho- 
rised Officer it is clear that the nctice 
was not served; for the dates 12-9-1977, 


21-9-1977, 1-10-1977, . 13-10-1977, 
31-10-1977, 14-11-1977 . and 30-11- 
1977 on 30-11-1977 the Authorised 


, Officer ordered to serve the petitioner by 
registered post, and another date 19-12-77 
was fixed..From the order-sheet dated 
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19-12-77 it is clear that the petitioner’s 
son had sent a reply by post to the effect 
that since 1-12-77 tenancy was created 
between him and the landlord. The peti- 
tioner in the petition does not say that 
after the statutory termination of the 
tenancy separate and independent ten~ 
ancy was created by the landlord in fav- 
our of his son. The petitioner has stated 
that after his transfer his son resides in 
the accommodation in question and he 
also occasionally comes.to stay’ with him. 
The petitioner admits in his petition that 


the copy of the order dated 3-12- 
1977 was pasted on the allotted 
accommodation on 13-12-1977 in 


which he was called upon to vacate 
the premises by 19-12-77. The petitioner 
had thus sufficient notice of the intended 
action of the respondent No. 1. | 


10. It may also be noted. that, when 
the respondent. No. 1 directed, Tukoganj 
police to evict thé petitioner, his son Dr. 
Nahar appeared before the Authorised ` 
Officer on 7-1-78 and prayed ` for some 
time. ‘The Authorised Officer, therefore, 
gave further time up to 16-1-78. Within 
this time the petitioner filed ‘the present 
petition and obtained the stay order frorn 
this Court. It is thus clear that the peti- 
tioner got ample opportunity to show 
that he was not liable to be dispossessed. 
The petitioner instead of availing. of that 
opportunity indulged in such tactics by 
which he could gain time. As a matter 
of fact the petitioner. had no. legal basis 
to resist possession. Even now the learn- 
ed counsel for the’ petitioner could not, 
before us, satisfactorily contend that he 
is not liable to be ejected . despite his 
transfer from Indore. 

11. The learned counsel for the peti- 
tioner lastly contended that no machi- 
nery is provided by the law to eject an 
allottee-tenant on the termination of his 
tenancy. Evén this contenticn is also not 
well founded. S. 42 makes provision for 
the termination of the tenancy and im- 
poses an obligation on the allottee to 
vacate the premises. When he does not 
comply with that provision, S. 39 (4) em- 
powers the Collector or the Authorised 
Officer to take such steps as he deems 
fit, including the use of’ police force; for 
securing the compliance of S. 42 of the 
Act. S. 39° (4) therefore contains self-suf- 
ficient provision and the Collector or 
Authorised Officer can with the help of 
the police get a person evicted from his 
allotted accommodation on his failure to 
vacate the premises as required by Sec- 
tion 42 of the Act. Therefore, the impug- 
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ned action of respondent Noz-1 is neither 
contrary. to law nor it is likely to result 
in substantial failure of ‘justice. 

12. For the.abdve reasons ‘this peti- 
tion having got-no force is hereby dis- 
missed with cost. Rs. 100/- ‘be taxed: ‘as 
counsel’s fee, if certified. The balance of 
security deposit, if any, shall be refunded 
to the petitioner. 

Petition dismissed. 
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Sindh Transport Co., Petitioner v. 
Nagar Palika Parishad, Datia, Opposite 
Party. 

Misc. Petn. No. 65 of 
1978. 

M. P. Municipalities Act (37 of 1961), 
Section 130 — Municipal council 
. bas no power to enhance fee on vehicles 
_halting at Bus Stand for the purpose of 
setting down and taking up passengers. 


1973, D/- 23-8- 


(Para 7) 

Cases Referred: Chronological Paras 
AIR 1973 SC 2420 `: 6 
G. L. Athwale, for ‘Petitioner; s. B. 


Mishra, for Opposite Party. 


K. K. DUBEY, J.:— By this petition 
under Art. 226 of the Constitution `of 
India, the petitioner seeks a writ to 
quash the notification in . Madhya Pra- 
desh Rajpatra dated 13-4-1973 by which 
the rate of fee for: motor’ vehicles - stop- 
ping at the Bus-Stand has been enhanced 
to Re. 1/- per vehicle from .50 p. per 
vehicle charged previously. 


2. The petitioner is an owner of seve- 
ral stage. carriages (buses) operating in 
Gwalior region. In the course of opera- 
tion of his permits on Gwalior to Jhansi 
via Datia and Datia-Seondha and Datia- 
Chhatarpur routes he is required to halt 
his buses at Datia Bus-Stand. Datia Bus- 
Stand was constructed by State Govern- 
ment prior to 1956. The. Government of 


Vindhya Pradesh took a decision to hand 


over the Bus-Stands in the State to the 
Municipal Boards. In . pursuance of this 
decision, they directed the. Collector, 
Datia to give management of the Bus- 
Stand to Municipal Board, Datia. The 
District Magistrate (Collector). purporting 
to exercise powers under R. 89 (b) of 
C. P. & Berar Motor Vehicles Rules as 
were applicable in Datia at that . time, 
transferred the management of the Bus- 
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Stand in Datia town within municipal 
limits to Municipal .Board,. .Datia, 
It was further directed that Muni- 
cipal Board, -Datia was authorised -to 
chárge-/8/-- (.50 Paise) per day per vehi- 
cle.for using the Bus-Stand and further 
directed the Board to maintain the Bus- 
Stand property. The transfer of the Bus- 
Stand was duly notified in M. P. Raj- 
patra, dated ‘27-10-1956. The Municipal 
Committee, Datia is a successor of the 
Municipal Board and is constituted under 
the M. P. Municipalities Act, 1961. 

3. The petitioner as also other bus- 
operators were paying at the rate of .50 p 
per day for each vehicle for the use of 
the Bus-Stand when in April 1973 by a 
notification the Municipality, Datia en- 
hanced the rate to Re. 1/-. On 13-4-1973, 
a notification was published im M. P, 
Rajpatra, Part III (1) under the authority 
of Chief Municipal Officer, Municipality, 
Datia stating that the charge of .50 p. 
was being increased to Re. 1/- per day per 
vehicle and that the same would come in 
operation on the expiry of 30 days- from 
the date of publication i. e. with effect 
from 13th May 1973. The notification was 
issued in exercise of powers. under S. 130 
of the, M. P. Municipalities Act, 1961 in 
pursuance of resolution No. 10, dated. 
14-3-1973 passed by the Municipal 
Council, Datia. The petitioner challenges 
this notification on the ground that the 
municipality has no power to enhance the 
rate and the notification issued is in ex- 
cess: of their powers and: liable to: _be 
struck ‘down. 


‘4. The Bus-Stand was” created in, 
exercise of powers conferred under R. 89 
of the C. P. & Berar Motor Vehicles 
Rules. Under this rule, the District 
Magistrate, by a notification in the offi- 
cial gazette may in respect of the taking 
up or setting down of passengers or both 
by public service vehicles conditionally 
or unconditionally prohibit the use of any 
specified place or of any place of a speci- 
fied nature or class, or require that with- . 
in the limits of any municipality, certain. 
specified’ stands or halting: places -only 
shall be so used. By sub-rule (b),, when 
a place has been notified then, notwith- 
standing that the land was in possession 
of any person, the place shell be deemed 
to be ‘a public ‘place within the meaning” 
of Motor Vehicles Act and the District 
Magistrate-may enter into an agreement 
with or grant a licence to any person for 
the provision or maintenar:ce of such 
place including the provision or mainten— 
ance of the buildings: or works necessary 


-of the 
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thereto subject. to the termination of the 
agreement or licence forthwith upon the 
breach of any condition thereof and. may 


otherwise make rules or give direc- 
tions for’ the conduct of such place 
including rules or directions gre- 


scribing the fees to be paid-by the owners 
of public service vehicles using the place 
and providing for-the receipt and dis- 
posal of such fees. The rules empowered 
the District Magistrate to enter ` into an 
agreement with or grant licence to the 
Municipal Council for the maintenance 
Bus-Stand and to charge .50 P. 
every day for each vehicle. Under R. 89 
(b), the fee could be prescribed to 
be paid for the use of the Bus-Stend. 
This fee is to be prescribed by the S-ate 
Government and as already stated above, 
they had permitted the Municipality to 
realise BE per vehicle per day for the 
use of the Bus-Stand. We have to con- 
sider whether the Municipality which had 
thus been realising 8/- per vehicle per day 
Írom the bus operators under the akove 
notification could enhance the rate of fee 
to Re. 1/-. 


5. It is clear to us that the Govern- 
ment had given the Bus-Stand to the 
Municipality .for management. The roti- 
fication seeking to enhance the fee to 
Re. 1/-. purports to have been made in 
exercise of powers contained in S. 130 
of the M. P. Municipalities Act. By sub- 
sec, (1) of S..130, a previous sanction of 
the State Government in case of Cless I 
Municipal Council and in other cases the 
previous sanction of the prescrized 


authority is to be obtained before such 


Council can abolish or vary the rata of 
tax. Under sub-sec. (2), a Council nay 
at a special meeting, pass a resolution to 


‘Propose the abolition of any tax already 


imposed or a variation in the amount of 
rate of tax. The procedure prescribed 
under sub-sec. (3) is that after obtaining 
the sanction of the State Government or 
the prescribed authority, the Council 
shall publish in case of increase. in the 
amount of rate-of tax, a notice showing 
in detail the effect of such increase and 
the date which shall not be earlier ihan 
30 days from the date of such publica- 
tion from which it is proposed to tring 
such increase into force. Since the eifect 
of pre-publication in the prescribed 
manner under sub-sec. (4) was that the 
resolution proposing enhancement in the 
fee was conclusive proof that it wes in 
accordance with the provisions of the 
Act,: we need not go into the question 
whether or not a sanction had been ob- 
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tained by the Municipal Council from the 
State - Government or .the prescribed 
authority: We are mainly concerned 
here whether the Municipal Council had 
the power to enhance the fee in respect 
of :the vehicles. halting there to take up 
and set down passengers: at the Bus- 
Stand. í 


6. The matter is.“ concluded by the 
decision of the Supreme ‘Court in Muni- 
cipal Council, Bhopal v. Sindhi Sahiti 
Multipurpose Transport Co-op. Society 
Ltd. (AIR 1973 SC 2420). It was held by 
their Lordships of the Supreme Court 
that M. P. Municipalities Act (37 of 1961) 


does not empower a Municipality to 
pass a bye-law declaring certain 
place as a Municipal bus stand 


and cannot compel the persons plying 
motor-buses for hire to park buses any- 
where within the municipal limits except 
at the Municipal bus-stand for the pur- 
Pose of taking up or setting down of 
passengers. This can only be done under 
a provision like ‘the one contained in 
S. 68 (2) (r) and (s)-of the Motor Vehi- 
cles Act. The power to specify the place 
under S. 68 (2) (r) and (s) vests in the 
State Government. 


7. It is clear from the decision of the 
Supreme Court that the Municipal Coun- 
cil, Datia had no power to reserve a 
place for bus-stand and compel the buses 
for setting down and’ taking up passen- 
gers. If they have no power to create a 
Bus-Stand, they would not have also the 
ancillary power to impose.a tax or ‘fee 
in respect of the same, The Municipal 
Council cannot do indirectly what it 
cannot do directly. Even if the Motor- 
Stand was under their control for man- 
agement. purposes, they have no power 
to enhance the fee in respect of the 
motor vehicles for halting at the Bus- 
stand for the purpose of setting down 
and taking up passengers. The Munici- 
pal Council would not “be able to charge 
such fee unless such a power is clearly 
found in the Act. The Supreme Court 
decision- only permits the Municipal 
Council to charge fee where the Bus- 
owners by an agreement chose to halt 
their buses on the Municipal Council’s 
property. The decision clearly indicates 
that as regards bus-stand as understood 
under the Motor Vehicles Act which is 
used for the purpose of -setting down 
and taking up passengers, the Municipal 
Council, Datia would’ have no power to. 
enhance the fee imposed on the vehicles. 
We are of the view that this power has 
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been exercised in excess of the provi- 
Sions of M. P. Municipalities Act and the 
notification has to be struck down. 

8. We accordingly quash the notifica- 
tion dated 13-4-1973 (Annexure ‘D’ of 
the petition) with the result that the 
Municipal Council will only be able to 
charge .50 p. per vehicle per day for 
day for using the vehicles as before. We 
allow this petition with costs. Counsel’s 
fee Rs. 100/-, if certified. The outstand- 
ing amount of the security deposit shall 
be refunded to the petitioner. 

_ Order accordingly. 
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C. P. SEN AND B. C. VARMA JJ. 

Sukram, Appellant v. Smt. Mishri Bai, 
Respondent. 

First Appeal 
29-9-1978.* 

Hindu Marriage Act (25 of 1955), Sec- 
tions 9 and 5 (iii) —- Decree for restitu- 
tion of conjugal rights — Refusal of — 
Marriage in contravention of S. 5 (iii)— 
Not a ground for refusal. 


No. 240 of 1977, D/- 


A marriage in contravention of Sec- 
tion 5 (iii) of the Act could neither be 
declared ab initio void nor  voidable. 
Therefore where a girl was married 
while she was minor, after attaining 
majority came and lived with her hus- 
band and thereby validated the marriage 
and condoned the defect, the husband 
could not be refused a decree for resti- 
tution of conjugal rights on the ground 
that the marriage was in contravention 


of the provisions of S. 5 (iii). (Para 3) 
Cases Referred: Chronological Paras 
1977 Jab LJ (SN) 52 2, 3 


AIR 1976 Madh Pra $3: 1976 Jab LJ 97 


r 3 
H. S. Ruprah, fór Appellant; Ku. Nee- 
lam Bhatia, for Respondent. 


C. P. SEN J.:— The appellant-hus- 
band has preferred this appeal under 
S. 28 of the Hindu Marriage Act, 1955 
against the dismissal of his petition for 
restitution of conjugal rights. 

2. The appellants case is that 3 
years before filing of the petition he was 
married to the respondent according to 
Hindu rites. One year after the mar- 
riage there was Gona and thereafter the 
respondent stayed with him for 2 nights 


*(From decree of T. N. H. Pancholi Ad- 
ditional Dist. J., Sihore, D/- 30-8-1977.) 
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and has not returned back again. The 
appellant made 12/13 attempts .to bring 
her back but she was avciding on one 
pretext or another. The respondent has 
withdrawn from his society without any 
reasonable cause or excuse. The respon- 
dent in her written statement resisted 
the petition and denied the allegations 
made therein. According to her, they 
were married 9/10 years before when the 
respondent was only 10 to 11 years old. 
At that time, she stayed with the appel- 
lant in his house for 2 days and then re- 


turned to her parents’ place. Three years. - 


thereafter there was Gona and she went 
and lived with the appellant for 4/5 
days. Thereafter, she lived in the house 
of the appellant for 4/5 times staying for 
10 to 15 days at a time. But her father- 
in-law ie. the father of the appellant, 
had an evil eye over her ard he attempt- 
ed to take liberties with her. When she 
complained to the appellant about the 
behaviour of her father-in-law, the ap- 
pellant started ill-treating her. He also 
used to beat her. This he was doing at 
the instance of his father. She was also 
not provided with proper food and 
clothes. As such, she had reasonable ap- 
prehension that it would not be safe for 
her to stay with the appellant any lon- 
ger and, therefore, she has withdrawn 
from his company. The learned Addi- 
tional District Judge accepted the evi- 
dence led by the appellant and came to 
the conclusion that the respondent has 
withdrawn from his society without any 
reasonable cause or excuse. The trial 
Judge disbelieved the respondent about 
the allegations made by her against her 
father-in-law and also disbelieved her 
story about ill-treatment and beatings. 
In spite of these findings, the trial Judge 
Gismissed the petition on the ground that 
since the respondent was only 10 to 12 
years when she was married, no decree 
for restitution of conjugal rights could 
te granted, by .relying on a decision of 
this Court in Ghesalal v. Tulsibai, 1977 
Jab LJ (SN) 52. 


3. After hearing the parties, we are 
of the opinion that this appeal has to be 
allowed and the decree of the trial Court 
cannot be sustained. Nothing has been 
shown to us to take contrary view of 
the finding reached by the trial Judge 
that the respondent has withdrawn from 
the society of the appellant without rea- 
sonable cause or excuse. This Court in 
Ghesalal v. Tulsibai (supra) refused to 


Brant relief of restitution of conjugal 


rights .on.the ground that et the time of 
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the marriage the husband was 7 years 
and wife was 4 years old and granting 
of relief would result in giving judici=l 
. recognition to the child marriages which 
are intended to be prohibited by the 
Legislature. In that case it was held 
that the marriage was solemnized in 
contravention of the provisions of Sez- 
tion 5 (iii) of the Act and the wife being 
a child, it could not be held that she 
had withdrawn from the society of the 
petitioner without any reasonable cause. 
Full Judgment of this case is not avail- 
able here but the Division Bench relied 
on earlier decision of this Court in Giz- 
dan v. Barelal, 1976 Jab LJ 97 in which 
another Division Bench has held as 
under:— 


“A marriage solemnized in contraven- 
tion of the age mentioned in Cl. (iii) of 
S. 5 of the Hindu Marriage Act can nei- 
ther. be declared ab initio yoid nor void- 
able. The consequences, if any, which 
flow from that contravention are giv=n 
in Section 18 and that is that a pers=n 
who procures a marriage of himself or 
herself in such contravention shall be 
punishable with imprisonment which mzy 
extend to fifteen days, or with fine 
which may extend to one thousand ru- 
pees, or with both.” 


As per this decision, such a marriage 
in contravention of S. 5 (iii) of the Act, 
can neither be declared ab initio void 
nor voidable. A person contravening is 
liable to be punished under S. 18 of the 
Act. Here from the pleadings and ez- 
dence of the respondent, it appears that 
after she became major she has been 
coming and living with the appella-t, 
thereby showing that she has validated 
the marriage and condoned the defect, if 
there was any. Therefore, the trial Jucége 
was not justified in refusing to grani a 
decree for restitution of conjugal rigkts. 


4. The appeal is allowed, the judz- 
ment and decree of the trial Court ere 
set aside and instead a decree for resli- 
tution of conjugal rights is passed in 
favour of the appellant. In the circum- 
stances of the case, there shall be no 
order as to costs. 


_Appeal allowed. 
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Vikram Singh, Applicant v. Krishna 
Singh Judev and others, Respondents. 

Civil Revn. No. 436 of 1978, D/- 23-8- 
1978.* 

Succession Act (39 of 1925), Ss. 192, 
193, 194 — Application under S. 192 — 
Issuance of summons to the other party 
— Recording of satisfaction on ground 
specified in S. 193 is condition precedent. 

Section 194 by using the words “but not 
otherwise” enacts a legislative injunction 
against the Court not to issue summons 
to the other party without being satisfied 
on the ground specified in S. 193. It is 
not as a matter of routine that summons 
can be ordered to be issued. It is at this 
point that the special procedure enacted 
by S. 194 governing such matters differs 
from a procedure of ordinary suits. Re- 
cording of satisfaction is a sine qua non 
for getting jurisdiction to summon the 
party complained of. Consequently, 
where the Court without recording satis- 
faction as contemplated by S. 194 read 
with S. 193 orders issuance of summons 
it will be acting contrary to the provi- 
sions of law enacted by S. 194. 

(Paras 10, 11) 


Cases Referred: Chronological Paras 
AIR 1960 Ker 47 3, 15 
B. D. Gupta, for Applicant; R. C. 


Shukla, for Opposite Party. 


ORDER :— This is revision directed 
against an order dated 5-4-1978 whereby 
the learned A.D. J. has direczed issuance 
of notice to the applicant of an applica- 
tion submitted by non-applicants under 
S. 192 of the Indian Succession Act, 1925 
(hereinafter referred to as the Act), for 
protection of property of the deceased 
Shri Raja Balbhadra Singh Judev, ex- 
Ruler of the erstwhile Datia State. 

2. Facts essential for the present pur- 
poses are as under :— 

(ij) After demise of Raja Balbhadra 
Singh Judev on 28-3-1978, non-applicants 
Nos. 1 to 5 submitted an application 
under 5. 192 of the Act. This applica- 
tion was filed on 4-4-1978. 

(ii) Thereafter the learned A. D. J. 
made an inquiry as contemplated by 
S. 193 of the Act and examined Laxmesh- 
war Singh, non-applicant No. 4 herein, 
and thereafter ordered issuance of sum- 
mons to the applicants under S. 194 of 


*(To revise order of K. S. Moghe, Addl. 
Dist. Judge, Datia, D/- 5-4-1978). 
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the Act. Aggrieved by this 
present revision has been filed. 

3. Shri B. D. Gupta, learned counsel 
for the applicant contends that the im- 
pugned order is contrary to the provi- 
sions of Section 193 of the Act inasmuch 
as it does not disclose any satisfaction 
of the learned Judge as to his belief 
that sufficient ground exists for believ- 
ing that the party in possession of taking 
forcible means for seizing possession 
had no lawful title. Therefore, the im- 
pungned order is without jurisdiction. 
Shri R. C. Shukla, appears on the au- 
thority of Shri R. S. Bajpai, counsel for 
the impugned order placing reliance on 
the ratio of the case reported in (Kunhi 
Lakshmi v. Mrs. R. Rugmani), AIR 1960 
Ker 47. 


4, Afer having heard the learned 
counsel for the parties, I am of the opi- 
nion that the revision deserves to be al- 
lowed. 


5. Part VII of the Act deals with pro- 
tection of property of deceased. Sec- 
tions 192, 193 and 194 are placed in the 
aforesaid part. 

6. Section 192 (1) of the Act provides 
that :— 

(1). 
perty, movable or immovable, any per- 
son claiming a right by succession 
thereto. or to any portion thereof, may 
make application to the District Judge, 
of the district where any part of the 
property is found or situate for relief 
either after actual possession has been 
taken by another person or when for- 
cible means of seizing possession are 
apprehended”. 


7. Section 193 of the Act provides 
mode of inquiry before issuance of 
summons to the non-applicants. It runs 
as under :— 

“193, Inquiry made by Judge — The 
District Judge to whom such application 
is made shall, in the first place, examine 
the applicant on oath and may make 
such further inquiry, if any, as he thinks 
necessary as to whether there is sufi- 
cient ground for believing that the pariy 
in possession or taking forcible means 
for seizing possession has no lawful 
title, and, that the applicant or the per- 
son on whose behalf he applies is real- 
ly entitled and is likely to be materially 
prejudiced if left to the ordinary re- 
medy of a suit, and that the application 
is made bona fide.” 

Section 193 has been enacted for the 
purpose of necessitating inquiry into the 
existence of sufficient grounds for be- 


order the 
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lieving (1) that the perscn in possession 
or taking forcible means of seizing pos- 
session has no lawful title and (2) that 
the applicant or the person on whose 
behalf he applies is really entitled and 
is likely to be materially prejudiced if 
left to the ordinary remedy of a suit 
and (3) that the application is bona fide. 
The Court has to be satisfied that “there 
is sufficient ground for believing as 
aforesaid”. It is only when the Dis- 
trict Judge is so satisfied but not otherwise 
that he can summon a »varty-complain- 
ed of and give notice of vacant or dis- 
turbed possession by publication. This 
is what has been ‘enjoined on him by 
Section 194 of the Act which runs as 
under :— 

“194. Procedure — If the District 
Judge is satisfied that there is sufficient 
ground for believing as aforesaid but not 


otherwise, he shall summon the party 


complained of and give notice of vacant 
or disturbed possession by publication 
and, after the expiration of a re- 
asonable time, shall determine summa- 
rily the right to possession (subject to a 
suit as hereinafter proviced) and shall 
deliver possession accordingly : 

Provided that the Judge shall have the 
power to appoint an officer who shall 
take an inventory of effects and seal or 
otherwise secure the same, upon being 
applied to for the purpose, without de- 
lay, whether he shall Lave concluded 
the enquiry necessary for summoning the 
party complained of or not”. i 

(emphasis supplied by me) 


8. From perusal of Sections 192, 193 
and 194 of the Act, the following pro- 
positions of law emerge :— 

(1) The remedy enacted by Ses- 
tion 192 is of an extraordinary charac- 
ter. 

(2) The power vested therein is to be 
exercised only when after inquiry the 
tearned Judge finds that there are suf- 
ficient grounds for believing. 

(a) Party in possession or taking for- 
cible means for seizing possession has 
no lawful title, and 

(b) that the applicant or person on 
whose behalf he applies is really entitl- 
ed and is likely to be materially pre- 
judiced if left to the ordinary remedy of 
a suit, and 

(3) The application is Sona fide. 

9. The satisfaction contemplated by 
ław is to be in regard to existence of suf- 
ficient grounds for believing that the 
aforesaid three things co-exist. 





“Cc 
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10. Recording of the satisfaction’ on 
the existence of sufficient.grounds - for 
believing that the aforesaid three things 
co-exist is a .condition precedent. for 
ordering issuance of summons to ‘the 
party complained of. Use of the words 
“but not otherwise” is. of great. signifi- 
eance. Section 194 of the Act by using 
the words “but not otherwise” enacts a 
legislative injunction against the -court 
not to issue summons to the other party 
without being satisfied on the ground 
specified in Section 193 -of the Act. 
It is not as a matter of routine tkat 
summons can be ordered to be issued. 
It is at this point that the special proce- 
dure enacted by Section 194 of the Act 
governing such matters differs from a 
procedure of ordinary suits. Recording 
of satisfaction is a sine qua non for get- 
ting jurisdiction to summon the party 
complained of. 





T1. Consequently, in cases where tie 
learned Judge without recording  sat:s- 
faction as contemplated by S. 194 read 
with Section 193 of the Act orders ‘s- 
suance of summons, it will be acting con- 
trary to the provisions of law  enactad 
by Section 194 of the Act, 


12. The Succession Act, 1925 is a spe- 
cial law and in Section 194, it enacts a 
special procedure for matters originat=d 
by application under Section 192 of the 
Act. Accordingly, if a court acts without 
complying with the requirements of sta- 
tute and passes an order without re- 
cording satisfaction as contemplated by 
Section 194 of the Act, it will be deemed 
that he is acting contrary to the provisions 
of law and as such, any order: pass2d 
for summoning party complained of, that 
order will be without jurisdiction. 


13. In the instant: case, the impugned 
order does not record requisite satisfac- 
tion. It simply states the factum of su3- 
mission of the application under Sec- 
tion 192 of the Act and the factum of 
examination of one of the applicants 
Laxmeshwar Singh and proceeds to 
order issuance of summons to the a2- 
plicants herein. Thus the impugned 
order is passed in flagrant violation bf 
the law contained in Section 194 of the 
Act. 


14. This brings me to the another as- 


pect of the case, whether the satisfacticn- 


contemplated by the aforesaid provisicn 
is ‘subjective’ or objective and whether 
the satisfaction should be- reflected :n 
the order issuing summons or not. 
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contemplated by Sec- 
tion 194 -of the Act is objective. It has 
to be in subject of the aforesaid three 
grounds enacted in. Section 193 of the 
Act. This is clear from these words 
which occur in Section 194 :— 


Satisfaction - 


“If the District Judge is satisfied that 
there is sufficient ground for believing as 
aforesaid.” . 


By usé of the words ‘as aforesaid’ the 
legislative’ intent is made clear 
and. is referable to the three grounds 
mentioned in Section 193 of the 
Act. Therefore, when a court proceeds 
to issue summons, recording of requisite 
satisfaction must precede the order of 
issuance of summons. The argument that 
it will be deemed that the District Judge, 
was not satisfied has to be entertained 
to be rejected. f 


15. Reliance on the ratio of the case 
of Kunhi Lakshmi alias Leela Amma 
and others (Supra) is not avaliable to 
Shri Shukla in the present case because 
in that case the learned District Judge 
had prior to .ordering issuance of sum- 
mons recorded his satisfaction to the 
effect that there were sufficient grounds 
to believe circumstances set out in the 
petition consistent with the provisions of 
S. 193 of the Act. In the present case, 
no such satisfaction has been recorded 
by the learned Judge. This makes the 
whole world of difference and makes 
the ratio of the case of Kunhi Lakshmi 
(Supra) inapplicable to the present situa- 
tion. l 


16. In this view of the matter, the 
revision deserves to be allowed and is 
hereby allowed and the impugned order 
is set aside. Now it is for the learned 
Judge in seisin of the case to proceed 
in accordance with the provisions oflaw 
and examine whether sufficient ground 
for such belief as is contemplated by 
S. 193 read with S. 194 of the Act exists 
or not and thereafter act according to 
the law. In view of the fact that it was 
obligation of the court to have complied 
with the requirements of law in regard 
to the matter of requisite satisfaction 
which the learned A. D. J. has failed to 
discharge. I leave parties to bear their 
own costs as incurred. 


Revision allowed. 
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G. P. SINGH C. J. AND 
B. C. VARMA J. 


Pritamchand, Petitioner v. Rent Con- 
trolling Authority, Respondent. 


Misc. Petn. No. 641 of 1978, D/- 30-3- 
1979.* 

M. P. Accommodation Control Act (41 
of 1961) Section 39 (1), (2) Proviso, (3) — 
Control over letting — Power of Autho- 
rised Officer — Landlord informing that 
his house is likely to fall vacant and is 
required for own occupation — Enquiry 
of need of landlord not commenced with- 
in 15 days from the date of receipt of 
information — Authorised Officer cannot 
make an order of allotment — Landlord 
entitled to occupy the house — Period 
spent in inquiry can be excluded if in- 
quiry is commenced within 15 days 
from date of receipt of information. 

(Paras 7, 8) 


Cases Referred: Chronological Para 

(1966) MP No. 407 of 1965, DY- 2-2- ae 
(Madh Pra) 

(1964) MP No. 437 of 1964, D/- 23- iaa 
(Madh Pra) 9 


Ku. Kanti Rao with P. R. Padhye, for 
Petitioner; M. V. Tamaskar, Govt. Ad- 
vocate, fer Respondent. 

G. P. SINGH C. J.:— By this petition 
under Art. 226 of the Constitution, the 
petitioner challenges an order dated 16th 
Oct. 1978 (Annexure-9), passed by the 
Authorised Officer, Seoni, under Sec- 
tion 39 of the Madhya Pradesh Accom- 
modation Control Act, 1961, asking the 
petitioner to give his option for allot- 
ment of a house situated on Station 
Road, Seoni, belonging to the petitioner, 
in favour of Shri S. D. Mudgal, District 
Education Officer, or Shri Pandey, As- 
sistant Settlement Officer. 


2. The house was in occupation of one 
Shri G. K. Shrivastava who was Deputy 
Collector and Authorised Officer. Shri 
Shrivastava was transferred from Seoni. 
The petitioner, therefore on llth Aug. 
1978, gave information as required by 
Section 39 (1) of the Act to the Authoris- 
ed Officer that the house was likely to 
fall vacant and that the petitioner need- 
ed it for his personal residence. A 
notice was issued to the petitioner by the 
Authorised Officer on 4th Sept. 1978 
which was received by the petitioner on 
6th Sept. 1978 requiring him to appear 


*(To quash order of Authorised Officer, 
Seoni, D/- 5-10-1978.) 
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on 7th Sept. 1978 in connection with .the 
enquiry envisaged under the first pro- 
viso to Section 39 (2) for satisfaction of 
the Authorised Officer that the accom- 
modation was really needed by the peti- 
tioner. On 5th Oct. 1978. the Authoris- 
ed Officer held against the petitioner 
that his need was not genuine. On 6th 
Oct. 1978, an allotment order was issueđ 
in favour of Shri K. P. Dixit, Deputy 
Collector; but as he was allotted another 


accommodation, the Authorised Officer 
issued the impugned order dated 16th 
Oct. 1978. 


3. The argument of Miss Kanti Rao, 
learned counsel for the petitioner, is 
that the enquiry under the first proviso 
to Section 39 (2) of the Act must begin 
within 15 days from the date of receipt 
of the information given by the land- 
lord that the house has “allen vacant or 
is likely to fall vacant and that after 
the expiry of fifteen days from the date 
of the information the Authorised Offi- 
cer loses jurisdiction to commence an 
enquiry or to take any ection for allot- 
ment of the house. The learned counsel 
relies upon sub-sec. (3) o? S. 39. 

4. It is not in dispute that there is a 
general order made under sub-section (1) 
requiring every landlord to give infor- 
mation of an accommodation which has 
fallen vacant or is likely to fall vacant. 
It was in pursuance cf this general 
order that the petitioner gave informa- 
tion on 11th August 1978 that the house 
was likely to fall vacant 

5. Section 39, in so far as 
reads as follows: 


"39. Control of Letting. — (1) The 
Collector or such other oficer not below 
the rank of a Deputy Collector as may 
be authorised by him in this behalf 
(hereinafter referred to in this Chapter 
as the Authorised Officer) may, on his 
own motion or on an apolication made 
to him in this behalf, by general or special 
order, require a landlord to give informa- 
tion in writing within such time as may 
be specified therein of any accommoda- 
tion which has fallen vacant or is likely 
to fall vacant and also require him to 
let or not to let such accommodation ex- 
cept in accordance with such order as 
he may give in accordance with the pro- 
visions of this Chapter. 

(2) If any accommodation which has 
fallen vacant or is likely to fall vacant 
is required for occupation by any per- 
son holding an office of profit under the 
Union or State Government or any per- 
son in the service of a local authority, 


relevant, 
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the Madhya Pradesh Electricity Boavd, 
the Board of Secondary: Education, 


Madhy Pradesh, or such other body cor- 
porate as may be specified by the State 
Government by a Notification in fhe 
Gazette, the Collector or the Authorised 
Officer may, subject to the provisions of 
Section 40, within 15 days from he 
date of receipt of the information given 
by the landlord in pursuance of an order 
issued under sub-section (1) by order 
allot the accommodation to any such 
person as may be specified by him in 
the order and direct the landlord to out 
him in possession of the accommoda- 
tion and the landlord shall place him in 
possession immediatedly if it is vacant 
or as soon as it becomes vacant: 


Provided that if the landlord has in 
the information given in pursuance of 
an order issued under sub-section (1) 
stated that he needs the accommodation 
for his own occupation, the Collector or 
the Authorised Officer shall, if satis-ied 
after due enquiry that the accommoda- 
tion is so needed, permit the landlord 
fo occupy the same: 


Provided further that in allotting the 
accommodation to any person under chis 
sub-section due regard will be had, as 
far as possible, to the wishes of the 
landlord as regards the type of the per- 
son to whom the accommodation may 
be allotted, as may be indicated by him 
in the information given in pursuance of 
an order issued under sub-section (1). 


(3) If no order is passed and served 
upon the landlord within the period 
specified in sub-section (2), he shall be 
free to let the vacant accommodatior. to 
any person: 


‘Provided that in a case falling urder 
the first proviso to sub-sec. (2), the period 
spent in an enquiry shall be excluded”. 


© 6. From a perusal of the section it 
will be seen that sub-sec. (2) authorises 
the Authorised Officer to allot the accom- 
modation “within 15 days from the date 
of receipt of the information given by 
the landlord in pursuance of an order 
issued under sub-section (1)”. The 
power of allotment conferred by sub- 
section (2) is, therefore, to be exerc¢.sed 
within this period of limitation. The rst 
proviso to sub-section (2) enjoins upon 
the Authorised Officer to make an en- 
quiry in cases where the landlord has in 
the information given by him stated 
that he needs the accommodation for his 
own occupation; and if the Authorised 
Officer is satisfied, after due enquiry, 


Controlling Authority 


“no 
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that the accommodation is so needed, he 
has to permit the landlord to occupy the 
same. Sub-section (3) of Section 39 pro- 
vides that if no order is passed and serv- 
ed upon the lanlord within the period 
specified in sub-section (2), he shall be 
free to let the vacant accommodation to 
‘any person. The proviso to sub-section 
(3) says that in a case falling under the 
first proviso to sub-section (2) the period 
spent in an enquiry shall be excluded. 
Now, sub-sections (2) and (3) must be 
read together. The period within which 
an allotment order can be made is pre- 
scribed by sub-section (2) to be 15 days 
from the date of receipt of the informa- 
tion given by the landlord in pursuance 
of an order issued under sub-section (1). 
The prescription of a period of limita- 
tion within which an order of allotment 
can made gives rise to an inference that 
no order of allotment can be made after 
the expiry of the period of 15 days from 
the date of receipt of the information 
given by the landlord. However, in 
cases where the landlord in his informa- 
tion claims the house for his own resi- 
dence, an enquiry has to be held and it 
may not be possible to make an order 
of allotment within the period of 15 
days and hence the proviso to sub-sec- 
tion (3) makes a provision for exclusion 
of the period spent in the enquiry in 
counting 15 days. The proviso excludes 
in counting the period of limitaion of 
15 days the period spent in an enquiry 
which is designed to find out whether 
the landlord really needs the house for 
his own residence. Now, as even after 
the exclusion of the period spent in an 
enquiry, the period within which an 
order of allotment can be made is 15 


` days, it stands to reason that the enquiry 


must commence within 15 days. It is 
only then that the question of excluding 
the period spent in the enquiry can real- 
ly arise. i 


7. In the instant case, as already stat- 
ed by us, the information was given by 
the petitioner on 1lth Aug. 1978. The 
notice to the petitioner on this informa- 
tion for enquiry was issued on 4th Sep- 
tember 1978. Before that, no action was 
taken by the Authorised Officer. The 
issuance of notice, therefore, is the date of 
commencement of the enquiry. The en- 


-quiry clearly did not commence within 


15 days from the date of receipt of the 
information given by the petitioner. So 
allotment order was made within 
the period provided in sub-section (2). 
What is then the effect of the expiry of 
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the period? Did the Authorised Officer 
cease to have jurisdiction to make an 
order of allotment and is it open to the 
petitioner to occupy the accommodation ? 


8 Section 39 deals with the subject 
of control of letting of an accommoda- 
tion which has fallen vacant or is likely 
to fall vacant. The prohibition of the 
general or special order issued under 
sub-section (1) is not to let such accom- 
modation except in accordance with such 
order as may be given in accordance 
with the provisions of Chap. VI in which 
Section 39 occurs. But the landlord of 
the house which has fallen vacant or is 
likely to fall vacant cannot be kept in 
suspense for a long time. Sub-section (2), 
therefore, provides a period of limitation 
within which the Authorised Officer can 
make an order of allotment. If no order 
of allotment is made by the Authorised 
Officer within this period, the land- 
lord, as provided in — sub-secticn 
(3), is free to let the vacant ac- 
commodation to any person. The 
effect of sub-section (3) is that the con- 
trol of letting which sub-section (1) im- 
poses on the landlord is lifted after 
the expiry of the period provided 
for allotment in sub-section (2). 
Although not in terms provided in sub- 
section (3), in such an eventuality the 
landlord would also be free to occupy 
the vacant accommodation as the control 
on letting is lifted. The first proviso to 
sub-section (2) relating to the enquiry 
of the need of the landlord applies when 
the enquiry commences within the period 
provided in the said sub-section. It is 
then that an order permitting the land- 
lord to occupy the accommodation wil 
be necessary. But if no action is taken 
to commence an enquiry within the 
period of limitation and no allotment 
order is made within that period, the 
control of letting will cease. The Au- 
thorised Officer can then have no juris- 
diction to make an order of allotment 
and the landlord will be free to occupy 
the accommodation. The control will 
revive if the accommodation again falls 
vacant or is likely to fall vacant. 


9. Our attention was drawn to a de- 
cision of a Division Bench of this Court 
in Shankuntala Bai v. Authorised Officer 
for House Allotment, M. P. No. 437 of 
1964 D/- 23-12-1964. In this case it was 
observed that the Authorised Officer 
must make the order of allotment within 
15 days as provided in sub-section (2) of 
Section 39 and an order of allotment 
made beyond that period is invalid. Our 
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attention was also drawn to another de- 
cision of a Division Bench in Parmanand 
Bajpai v. Authorised. Officer, M. P., 
No. 407 of 1965 D/-` 2-2-1966. ' In this 
case it was held that an allotment order 
made beyond 15 days, if consented to by 
the landlord, is not voic because the 
landlord can waive the benefit that he 
acquires after the expiry of the period 
of limitation. This decision does not go 
counter to the decision in Shakuntala 
Bai’s case. In the case before us, the 
petitioner never consented to have allot- 
ment made after the expiry of 15 days. 
As the period of limitation of 15 days 
provided in sub-sec. (2) had expired be- 
fore the issue of the order dated 5th 
Oct. 1978 or 16th Oct. 1978 and as the 
enquiry contemplated by the first pro- 
viso to sub-sec. (2) did not commence 
within .15 days, the impugned order 
dated 16th Oct. 1978 issued to the peti- 
tioner to give his choice for allotment 
of the accommodation in respect of the 
two persons mentioned in that order 
cannot the sustained. 


10. The petition is allowed. The 
order dated 16th Oct. 197& (Annexure-9) 
is quashed. There shall be no order as 
to costs, The security amount be re- 
funded to the petitioner. 

Petition allowed. 
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C. P. SEN AND B. C. VARMA, JJ. 


Kapilnath Mistri, Appellant v. Shyam- 
kishorelal Agarwal, Respondent. 

First Appeal No. 125 of 1974, D/- 1-12- 
1978.* 

Madhya Pradesh Money Lenders Act 
(13 of 1934), Ss. 3, 7, Explanation — Pro- 
visions are mandatory -— Non-com-~ 
pliance — Effect. . 

The provisions of Section 3 are man- 
datory and a strict compliance thereof 
is necessary. The explanation to Sec- 
tion 7 does not relieve the money len- 
ders of the maintenarce of accounts and 
furnishing statements in the manner 
prescribed. It is only when this is done 
that the Courts in special circumstances 
have excused accidental slips or omis- 
sions on the part of money lenders. 
Non-compliance of such obligations 
would result in depriving the money- 
lenders of the costs and interest and 


*(From decree of V. S. Yadav, 3rd Addl, 
Dist. J. Raipur D/- 16-4-1974.) 


CW/FW/B74/79/MBR 
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would permit the Court to reopen entire 
accounts. i (Paras 7, 8, 9) 


In the present case, the debtor was 
used to be summoned at the money len- 
der’s' shop at the close of every” account- 
ing year and was made to acknowledge 
the dues which according to the monzy 
lender remained outstanding against 
the debtor. Even if these were taken 
to be the statements of accounts deliver- 
ed to the debtor, they were not signed 
by the money lender or any one on his 
behalf nor interest was shown separately 
from the principal sum. In these cir- 
cumstances, it cannot be said that the 
moneylender had complied with the pro- 


visions of S. 3. (Para 6) 
Cases Referred: Chronological Paras 
1975 MP LJ 225: AIR 1975 Madh Pra 104 

(FB) % 9 


AIR 1970 SC 2007. . 7 
1956 Nag LJ (Notes) 115 7 
1947 Nag LJ 385: AIR 1947 Nag 201 7 

K. M. Agarwal, for Appellant; S 
Kale, for Respondent. 


B. C. VARMA J.:— This appeal is by 
the defendant No. 1 against the judg- 
ment and decree directing him to zay 
a sum of Rs. 7,764.06 to the respondent- 
plaintiff. The suit against the other two 
defendants was dismissed .by the tzial 
Court. There is no appeal against them. 


2. The plaintiff, who is admittedly a 
moneylender, made certain advances to 
the defendants from time to time. Ac- 
counts were settled on 10-11-1969 be- 
tween the plaintiff and the appellant 
and a sum of Rs. 7,764.06 was found Jue 
to the plaintiff. The liability to pay his 
amount was acknowledged in writing by 


the appellant on the same. day in the- 


plaintiff's books. The plaintiff alleges 
that it was agreed that compound :n- 
terest shall be payable by the defendant. 
In para 10 of the plaint, he pleaded that 
statements of accounts were submitted 
for the Samvat years 2027 and 2028 and 
for no others. . He made a total claim of 
Rs. 11,005.21 inclusive of interest. The 
appellant pleaded in defence that the 
debts incurred by him from time to tme 
amounted to Rs. 8,757.37 as against 
which he has repaid a sum of 
Rs. 8,090.69. The rate of interest as 
denied. Agreement to pay compound in- 
terest was specifically challenged: It was 
asserted that the plaintiff did not comply 
with the mandatory provisions contained 
in S. 3 of the M. P. Money Lenders Act 
and was, therefore, liable to be visited 
with penalty as prescribed under Sec- 
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tion 7 thereof. The appellant asserted 
that in that event he was entitled to re- 
open the entire transaction, the payments 
made by him are liable to be appropriat- 
ed towards the principal debt and «his 
liability then is limited to Es. 666.67. 

3. The trial Court held the plaintiff 
entitled to only Rs. 7,764.06 which is the 
sum acknolwedged by the appellant as 
due from him on accounting done on 
10-11-1969. The plaintiff was held en- 
aaea to compound interest at Re. 1/- 

č. p. m. upto 10-11-1969 only and not 
erener on the finding that he did not 
comply with the provisions of the M. P. 
Money Lenders Act (hereinafter called the 
Act) after 10-11-1969. The defendant 
No. 1 appeals, but the plaintiff is con- 
tent with the decree awarded by the trial 
Court. 

4. The only point urged by Shri K. M. 
Agrawal, learned counsel for the appel- 
lant, is that the plaintiff failed to main- 
tain proper account of the debt and fur~ 
ther failed to furnish every year a state- 
ment of account signed by the plaintiff 
(moneylender) or: his agent. He, there- 
fore, contends that the “entire account is 
liable to be re-opened and: the repay- 
ments made by the appellant are liable 
to be appropriated towards the principal 
debt as the plaintiff is liable to be visit- 
ed with penalties provided under Sec- 
Shri N. S. Kale, coun- 
sel for the _respondent-plaintiff, meets 
this argument by saying that the plain- 
tiff has subtantially complied with the 
provisions of the Act and very strict, 
compliance of the provisions is not con- 
templated. He says that from the con- 
duct of the defendant, an agreement to 
pay compound interest must be inferred. 
He thus supports the judgment of the 
lower Court. 


5. We may first dispose of the question 
whether the appellant agreed to pay com- 
pound interest at the rate of Re. 1/- 
p. c. p. m. Exs. D-1 to D-14 are the vari- 
ous acknowledgements made by the de- 
fendant at the close of every accounting 
year. In each of them, there is a pro- 
mise to pay balance and interest of 
Re. 1/- p. c. p. m. Yet none of these docu- 
ments says that compound interest was 
agreed to be paid. Even in the final ac- 
counting done on 22-10-1968 (Ex. D-14), - 
there is no recital evidencing agreement 
to pay compound interest, True it is 
that Exs. D-1 to D-13 recite that in- 
terest is payable on the entire sum due 
till then including interest due in the 
previous year, yet in our opinion no 
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agreement to pay compound interest can 
be spelled out from that. Besides ex- 
amining himself and his Munim, the re- 
spondent-plaintiff has not examined any 
independent witness to prove this agree- 
ment. These self-serving statements do 
not inspire confidence. We, therefore, 
disagreeing with the lower Court, hoid 
that there was no agreement to pay com- 
pound interest. 


6. The next question is whether the 
respondent plaintiff has complied with 
the provisions of Section 3 of the Act; 
and if not, what are its consequences. 
The manner in which the accounts have 
been maintained is well exhibited by the 
statements of accounts contained in Exs. 
D-1 to D-14. It is pertinent to see that 
from Exs. D-2 to D-14, it is not possible 
to know the principal and interest sepa- 
rately. According to the respondent, it 
is so because the amount of interest due 
in the previous year was also to carry 
interest and, therefore, that was also 
shown as principal sum in the following 
year. May be that this was the plain- 
tiffs method of maintaining accounts, 
yet the fact remains that interest due in 
the previous year has not been separa- 
tely shown in the following year. These 
accounts further show that none of 
them is signed either by the plaintiff 
himself or by any of his agents. They 
are also not in the form prescribed in 
in the Act. In paragraph 10 of the 
plaint, the plaintiff states that only for 
two years he furnished the statements of 
Accounts to the defendant. For the re- 
maining years, the plaintiff's explana- 
tion in the witness-box is that the de- 
fendant used to come to his shop where 
the statements were given to him per- 
sonally. Support is lent to this state- 
ment by examining the two Munims, 
Gayaram (P. W. 2) and Baikunthlal (P. 
W. 3) and by the circumstances that 
these statements have come from de- 
fendant’s custody. These circumstances 
only disclose that the appellant used to 
be summoned at the respondent’s shop at 
the close of every year of accounting 
and was made to acknowledge the dues 
which according to the respondent re- 
mained oucstanding against the appellant. 
It appears that the documents Exs. D-1 
to D-14 were obtained more in order 
to serve as acknowledgments than as 
statements of accounts. The statement 
of the respondent in para 10 of the plaint 
makes such inference more probable. 
Even if these are all taken to be state- 


ments of accounts delivered to the appel- 
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lant, they do not comply with the re- 
quirements of Section 3 of the Act. 
They are not signed by the respondent 
or anyone on his behalf nor interest is 
shown separately from the principal 
sum. It cannot, therefor2, be said that 
the respondent has complied with the 
provisions of Section 3 of the Act. 


7. The Money Lenders Act is a piece 
of welfare legislation brought about 
with a view to relieve the debtors out of 
the clutches of the moneylenders. Ad- 
verting to the object of this Act, the 
Supreme Court in Gajanar. v. Brindaban, 
AIR 1970 SC 2007 observed in para 5 as 
under: 

“This Act which came into force on 
April 1, 1935, was enacted with the ob- 
ject of making better provision for the 
regulation and control of the Transac- 
tions of moneylending so as to secure 
protection to ignorant debtors against 
the evil of fraud and extortion on the - 
the part of unscrupulous moneylenders 
without unduly interfering with freedom 
of private contract.” 


In Rajaram v. Nandxishore, 1975 
MPLJI 225, a Full Bench of this 
Court by majority judgment observed 


that in construing a welfare legislation, 
the Court should adopt a beneficial rule 
cf construction. If two views are pos- 
sible, the one more beneficial to the 
debtors should be preferred as the Act 
has been passed to safeguard their inte- 
rest. Adverting to the scheme of the 
Act, this is what was saic in paragraph 
21 of the Report. 


“21, The Act strikes at moneylend- 
ing transactions in general, and the class 
af moneylenders in particular, who had 


.Ebecome a very serious mer.ace to society. 


Tt is a regulatory measure and seeks to 
control the business of moneylending, by 
a system of checks and balances. It pro- 
vides for registration of moneylenders, 
maintenance of accounts in prescribed 
form, furnishing of statements of ac- 
counts periodically to the debtors, issue 
of receipts, eniorcement cf the rule of 


‘damdupat’ etc. It also empowers 
Courts to order paymert of decretal 
amount by instalments. The main- 


tenance of accounts by the moneylenders 
for each debtor separately under Sec- 
tion 3 (1) (a), and the furnishing of 
statements of accourits under Section 3 
(1) (b) to the debtors, in the manner pre- 
scribed, are made mandatory. The 
failure to comply with either of these 
requirements, visits the defaulting 
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moneylender with the penalty mention- 
ed in S. 7 (b) or (c)”. l 


These two decisions, which are bindirg 
on us, leave no manner of doubt that- th= 
compliance of the provisions of Se 
tion 3 of the Act is mandatory and re- 
quires of a moneylender a strict com- 
pliance thereof at least in respect cf 
such requirements as are expressly em- 
bodied in the section itself. It is true 
that Explanation to Section 7 of the Act 
makes certain relaxations in favour zf 
the moneylender, but they refer only io 
accidental slips or omissions, not matz- 
rial omissions, and that too only whea 
accounts have been maintained in good 
faith with an intention to comply wizh 
the provisions of the Act. All the same, 
the Explanation does not relieve the 
moneylender of the maintenance of a- 
counts and furnishing statements in the 
manner prescribed. It is only when tk:s 
compliance is done that the Courts in 
special circumstances have excused ac- 
cidenal slips or omissions on the part of 
moneylenders. Thus, in Niranjan v. 
Nathusa, S. A. No. 378 of 1955, D/- 18-1- 
1956: 1956 Nag LJ (Notes) 115, Hidaya- 
tuallah, C. J. (as he then was) held tkat 
where the transaction was simple, only 
one repayment was made, interest charg=d 
was quite clear, then if notices to the 
debtor were not in the prescribed form, 
there was substantial compliance of the 
provisions. There the omission to il] 
certain columns of the form was ignor- 
ed as they were really not applicakle. 
Similarly, in another case a statement 
delivered personally and not by register- 
ed post as prescribed by rules was held 
to be substantial compliance. A Divi- 
sion Bench of the Nagpur High 
Court in Pyarelalsa v. Champalal 1947 
Nag LJ 385 did say that there 
may not be compliance according to 
the strict letters of the law. All che 
same, the Bench emphasised that zhe 
spirit of the law must be carried out. 





8 A review of all the authorizes 
cited before us shows that no Court zas 
so far said that non-compliance of the 
requirements of Section 3 of the Act zan 
be condoned. No case was cited before 
us to say that an unsigned statement 
delivered to the debtor is due com- 
pliance or is a substantial, compliance of 
the requirements. Likewise permitting 
the interest and principal to be shcwn 
together and not separately shall, in cur 
opinion, defeat the very object of the 
Act. Non-compliance of such obligation 
must result in. depriving the moneylen- 


Ramdayal Umraomal v. Pannalal Jagannathji (FB) 


M. P. 153 


ders of the costs and interest. We, 
therefore, in view of our finding afore- 
said, hold that the respondent (money- 
lender) has failed to comply with the 
mandatory provisions contained in Sec- 
tion 3 of the Act and is not entitled to 
any interest and costs. 


9. Now the only question that re- 
mains to be considered is whether the 
accounts can be re-opened and, if so, for 
what period. The question has been an- 
swered by the Full Bench of this Court 
in Rajaram v. Nandkishore, 1975 MP LJ 
225, where it has been specifically an- 
swered that non-compliance with the 
provisions of Section 3 of the Act would 
permit a Court to reopen the entire ac- 
counts of dealings. In that event the 
amount repaid shall have to be appro- 
priated towards the principal. Applying 
that dictum to the present case, we find 
that Rs. 8,090.60 shall have to be appro- 
priated as repayments towards the debt 
of Rs. 8,757.37. In that event, only a 
sum of Rs. 666.67 p., remains due for 
payment. We hold accordingly. 


10. In the result, the appeal sub- 
stantially succeeds and is allcwed to the 
extent indicated above. The decree pas- 
sed by the lower Court stands modified 
and it is directed that the appellant 
(defendant) shall pay only a sum of 
Rs. 666.67 p. to the respondent-plaintiff. 
Rest of the respondent’s claim is dis- 
missed. We direct the parties to bear 
their costs of this appeal. Counsel’s fee 
as per schedule, if certified. 

Appeal parily allowed. 
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FULL BENCH 
(INDORE BENCH) 


G. L. OZA, G. G. SOHANI AND 
P. D. MULYE, JJ. 


M/s. Ramdayal Umraomal, Applicant 
v. M/s. Pannalal Jagannathji, Opposite 
Party. 


Civil Revn. No. 207 of 1976, D/- 12-1- 
1979.* 

Civil P. C. (1908), O. 14, R. 2 — Issue 
relating to jurisdiction — Can be tried 
as preliminary issue only if it can be 
disposed of without recording any evi- 
dence — Where issue of jurisdiction is 
a mixed question of law and fact re- 


*(Against Judgment of Shri Dayal C. J. 
and P. D. Mulye J. D/- 25-8-1977 re- 
ported in AIR 1978 Madh Pra 16.) 


GW/GW/D459/19/GDR 
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quiring recording of evidence, same can- 
not be tried as a preliminary issue. AIR 
1978 Madh Pra 16 Reversed. 

(Paras 5, 7, 10) 


Cases Referred: Chronological Paras 
(1977) Civil Revn. No. 523 of 1975 
D/- 7-9-1977 (Madh Pra) (Indore Bench) 
Jaggaji v. Kesharbai 4 
AIR 1976 All 201 4,7 
AIR 1976 Andh Pra 70 7 


1976 Jab LJ 693 3 
(1974) Civil Revn. No. 252 of 1974 (Madh 
Pra) (Indore Bench) Mohan Singh v. 
Sampatbai 4 
AIR 1973 All 499 


7 
1972 Jab LJ 448: AIR 1972 Madh Pra 
3 


157 
1970 Jab LJ 290: AIR 1971 Madh Pra 1 
(FB) 3, 6 
1970 MP LJ (SN) 111 4 
1967 MP LJ (SN) 25 4 
AIR 1964 SC 497 4, 6,7 
P. K. Saxena, for Applicant; V. K. 


Jain, for Opposite Party. 


P. M. MULYE J:— This case has come 
up before this Full Bench in somewhat 
peculiar circumstances. In a suit in- 
stituted by the plaintiff-non-applicant at 
Mandsaur claiming damages for breach 
of contract against the defendant appli- 
cant, who is a resident of Raipur, the 
defendant in his written-statement 
among other pleas challenged the terri- 
torial jurisdiction of the Mandsaur court. 
On the pleadings of the parties the 
learned trial court framed as many as 
seven issues including the issue about 
jurisdiction. Thereafter, the defendant 
applicant submitted an application under 
Order 14 rule 2 and order 15 rule 2 
read with Section 151 C. P. Code praying 
that the issue about jurisdiction should 
be tried as a preliminary issue. -The 
learned trial court, looking to the plead- 
ings of the parties and the nature of 
controversy involved in the suit felt 
that the issue of jurisdiction could not 
be decided without recording evidence 
on all the issues, and therefore by its 
order dated 12-3-1976, directed that evi- 
dence of the parties on all the issues 
shall be first recorded and issue about 
jurisdiction shall be decided and there- 
after, other issues shall be decided. Be- 
ing aggrieved by this order, the defen- 
dant has come up in this revision. 

2. When the case came up for hear- 


ing before the learned Single Bench, he 
felt that though the only question for 


decision in this revision is whether the- 


issue relating to jurisdiction of the 
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trial court which requires the taking of 
some evidence, has to be decided as a 
preliminary. issue or not, in view of the 
conflicting decisions of this court on this 
point, the papers be laid before the 
Hon’ble the Chief Justice for constitut- 
ing a larger Bench to hear and decide 
this revision itself. Accordingly, a Di- 
vision Bench was constituted by the 
Chief Justice, who on an assumption 
that it was called upon to answer the 
reference made by the Single Judge, an- 
swered the reference by its order dated 
25-8-1977, reported in Ramdayal Umrao- 
mal v. Pannalal Jagannathji (1977 MPLJ 
752): (AIR 1978 Madh Pra 16) as under: 


“Accordingly we answer the reference 
as in paragraphs 4 and 5 above.” 
Thereafter when this revision petition 
was again fixed for hearing before the 
learned single Judge on 13-10-1977 he 
directed that the case be listed before 
the same Division Bench, which had 
heard the reference initiclly as, looking 
to the wording of the order of reference 
dated 20-4-1976, he was of the opinion 
that the revision petition could not be 
heard and. decided by him. It appears, 
that thereafter anyhow ~he case could 
not be listed for hearing before the same 
Bench which had to decide the revision 
on merits, with the result that as per 
order dated 14-3-1978 of the Hon’ble the 
Chief Justice, the matter was placed for 
hearing before another Division Bench. 
This Division Bench, relying on rule 9 
and Rule 12 of Chapter I of the High 
Court Rules and Orders in Madhya Pra- 
desh by its order dated 31-8-1978 direct- 
ed for constitution of a larger Bench 
which necessitated the Hon’ble the Chief 
Justice to constitute this Full Bench. 


3. It was urged by learned counsel 
for the applicant, that tke court below 
committed a manifest error of law in 
taking the view that Issue No. 5 about 
jurisdiction could not be decided as a 
preliminary issue, even though it felt- 
that it being a mixed question of law and: 
fact could not be decided without re- 
cording evidence. He, further submitted 
that in all preliminary issues, whether 
they relate to jurisdiction, valuation, 
court-fee or limitation, some evidence is 
bound to overlap with the evidence of 
other issues for which the witnesses may 
also be the same, still the learned trial 
Court was bound to decide the prelimi- 
nary issue first as it goes to root of the 
matter and in support of this submis- 
sion, he placed reliance on the Full 
Bench decision in Santosh Chandra 
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v. Gyan Sundar Bai (1970 Jab LJ: 293) 
which .is relied upon by Single Bench 
decision in Banchand v. . Basanti Devi 
(1972 Jab LJ 448) as also on a single 
bench decision in State of M.P. v. Jhan- 
singh (1976 Jab LJ 693) and some oth=r 
decisions which have been referred to 
in the order dated. 25-8-1977 passed, in 
this case by the Division Bench and re- 
ported in Ramdayal’' Umraomal v. Pan- 
nalal Jagannath (1977 MP LJ 752: AR 
1978 Madh Pra 16) as mentioned above. 


4. As. against this learned counsel for 


the non-applicant relied on the Single - 


Bench decisions in Mohan Singh v. Sam- 
patbai (Civil Revn No. 252 of .1974) (In- 
dore Bench), Madanlal Kapur v. Shri 
Krishna Lime Co. (1970 MP LJ (S™) 
111), Dhamani Bhukmaria and Co. v. 
Gopal Co. (1967 MP LJ (SN) 25), S. S. 
Khanna v. F. J. Dillon (AIR 1964 SC 497), 
Estrela Batteries Ltd. v. Modi Industrtes 
Ltd. (AIR 1976 All 201), Jaggaji v. 
Kesharbai (Civil Revn No. 523 of 1975) 
(Indore Bench) decided on 7-9-1977, ard 
some other decisions, : and. -submitted 
that an issue involving the question of 
jurisdiction, valuation, court-fee and 
limitation etc, which require recording 
of evidence should not be decided . as 
preliminary issues as such issues are 
mixed questions of law and fact, as in 
the present case, taking into considera- 
tion the nature of the controversy raised 
in the written statment, even in regerd 
to the issue about jurisdiction, it would 
appear that most of ‘the persons who 
would be witnesses to prove the varicus 
documents which are sought to be used 
for the determination of the issue: about 
jurisdiction, will also be persons who vill 
be witnesses of fact in regard to the merits 
of the case. He therefore, submitted that 
in order to save time, expenses and dup- 
lication of evidence, it would, as such 
in place of minimising inconvenience of 
the parties, add to their inconvenience 
if ultimately it is held that the court 
has jurisdiction for in that contingency, 
these very witnesses will have to be 
produced twice over. He therefore, urg- 
ed that if such a procedure of recording 
piecemeal evidence on issue about juris- 
diction was not adopted by the trial 
court, it cannot be said that it has com- 
mitted any error. within the meaning of 
Section 115 of the Code of Civil Proce- 
dure and consequently no interference 
with the impugned order is called for. 


5. The provisions of order 14 rule 2 
under the old Code was as follows :— 
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“Where the issues both of law and of 
fact arise under. the same suit, and the 
court is. of opinion that the case or any 
part thereof may be disposed of on the 
issues of law only, it shall try those 
issues, first and for that purpose may if 
it thinks fit, postpone the settlement of. 
the issues of fact, until after the issues 
of law have been determined”. 

The amended Rule “2” of Order 14, Code 
of Civil Procedure under the present 
Code, is as follows :— 

“Court to pronounce judgments on all 
issues :— (i) notwithstanding that a case 
may be disposed of on a preliminary 
issue, the court shall subject to the pro- 
visions of ‘sub-rule (2) pronounce judg- 
ment on all issues. 

(ii) where issues both of law and of 
fact arise in the same suit, and the court 
is of opinion that the case or any part 
thereof may be disposed of on an issue 
of law only, it may try that issue first, 
if that issue relates to: 


(a) the. jurisdiction of the court or 
(b) on bar to the suit created by any 
law for the time being in force; 


and for that purpose may, Hf it thinks 
fit, postpone the settlement of the other 
issues until after that issue has been de- 
termined and may deal with the suit 
in accordance with the decision on that 
issue.” f 


This provision makes it clear that the 
issue as to jurisdiction may be an issue 
of law or of fact or a mixed issue. The 
obligation to try the issue of jurisdic- 
tion as preliminary arises only when it 
is an issue of law. Issue of jurisdiction 
depending on question of fact and, or 
mixed question of law and fact, must be 
decided on merits at one and the same 
time, along with the other issues. If the 
court finds, on a trial, on merits so far 
as: this issue of jurisdiction goes, that 
the case is not cognizable by the court 
because .of want of territorial or pecu- 
niary jurisdiction, the plaint will be! 
ordered to be returned for presentation 
to the proper court, and if, on the 
other hand, it finds that having regard 
to the nature of the suit, it is not cogniz- 
able by the class of courts to which the 
court belongs, the plaintifis suit will 
have to be dismissed in its entirety. 
Discretion to try preliminary issue of 
law relating te jurisdiction or bar of 
sut should be exercised only when it is 
so clear that the decision will decide the 
suit. finally once and for all without re- 
cording of any evidence, 
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6. The controversy regarding the 
provisions of order 14 rule 2, C.P.C. has 
been set at rest by the Supreme Court 
in a decision reported in S. S. Khanna v. 
F. J. Dillon (AIR`1964 SC 497) wherein it 
has been held :— 

“Under order 14 rule 2, Code of Civil 
Procedure, where issues both of law and 
of fact arise in the same suit, and the 
court is of opinion that the case or any 
part thereof may be disposed of on the 
issues of law only, it shall try those issues 
first and for that purpose may, if it 
thinks fit, postpone the settlement of 
the issues of fact until after the issues 
of law have been determined. The 
jurisdiction to try issues of law, apart 
from the issues of fact, may be exercis- 
ed only where in the opinion of the 
court the whole suit may be disposed of 
on the issues of law alone. But the 
Code coniers no jurisdiction upon the 
court to try a suit on mixed questions of 
law and facts as preliminary issues. 
Normally all the issues in a suit should 
be tried by the court, not to do so, 
especially when the decision on the 
issues even of law depends upon the de- 
cision of the issues of fact, would result 
in a lop-sided trial of the suit”. 


In Santosh Chandra v. Gyan Sundarbai 
(1970 Jab LJ 290) (FB) there is only a 
passing reference on the basis of which 
it could not be said that the Full Bench 
took the view that even mixed questions 
of law and fact should be tried as preli- 
minary issues as, in that case, there is a 
passing reference that— 

“It would have been better if the trial 
Judge had tried these two questions as 
preliminary issue of law”. 

Therefore these observations of the 
Full Bench do not help the applicant in 
any way. 


7 On a perusal of the record, it ap- 
pears that on the rival pleas taken in the 
suit, the evidence required on the issues 
of jurisdiction would cover almost the 
entire scope of the suit and it is, there- 
fore clear that requiring of evidence to 
be led initially on the issue of jurisdic- 
tion, treating it as a preliminary issue, 
‘would be meaningless and it would re- 
sult in a lop-sided: trial. It further ap- 
pears that almost the entire evidence re- 
quired to be adduced in the suit would 
be relevant for deciding the question of 
jurisdiction. That being so, it would be 
proper to record the entire evidence at 
one time, rather than to.record it piece- 
meal when practically the entire evi- 
dence would be required to be led on 
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the question of jurisdiction also. It is 
only issue of law going -o the root of 
the case and capable of being decided 
without recording the evidence that must 
be tried in the first instance and decision 
on the issues of fact should be postponed! 
till after the legal issues have been de- 
termined. In the present case the learn- 
ed trial court was of the view that the 
decision on the issue of jurisdiction de- 
pended upon the question of fact also 
which would require recording of evi- 
dence and in this view of the matter, 
the learned trial court has committed 
no error in exercise of its jurisdiction 
in passing the impugned order. The de- 
cision reported in Ghatmal v. Amara- 
vathi Dyeing Private Ltd. (AIR 1976 
Andh Pra 70) holds that the statutory 
rule of procedure which must. be gene- 
rally followed, is that the Court should 
give its decision on all the issues in the 
case so as to avoid unnecessary remand 
and protraction of litigation. It has also 
been held therein that an order that a 
preliminary issue should be taken first 
or not for decision, dces not decide 
rights of the parties anc is not a case 
decided within the meaning of S. 115 
C. P. C., and cannot be interfered with 
in revision. This decision has also re- 
lied on the Supreme Court decision re- 
ported in S. S. Khanna v. F. J. Dillon 
(AIR 1964 SC 497). In Estrela Batteries 
Ltd. v. Modi Industries Ltd. (AIR 1976 
All 201) relying on its earlier decision 
reported in Basti Ram Roopchand v, 
Radhey Sham (AIR 1973 All. 499), as also 
on the Supreme Court decision reported 
in S. S. Khanna v. F. J. Dillon (supra) 
has held that the finding of the trial 
court that an issue about jurisdiction, 
which involves a mixed question of law, 
cannot be decided as a preliminary issue, 
under Order 14 Rule 2, C. P. C., is not 
vitiated by any error within Section 115, 
C. P. C. and cannot be interfered with in 
revision. 


8. It was also urged on behalf of the 
applicant that the Division Bench, by its 
order dated 25-8-1977 having decided the 
question of jurisdiction, this Full Bench 
is not competent and has no jurisdic- 
tion to review or interfere with the 
conclusion arrived at by that Division 
Bench. However, we are not persuaded 
to agree with this submission as, stated 
above, that Division Bench has not at 
all- decided that question in a clear and 
specific manner in which it was called 
upon to decide and, consequently, this. 
Full Bench has jurisdiction to decide 
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the controversial question about jurisdic- 
tion. is 

9. It was also urged on behalf of the 
applicant that question of jurisdiction 
can never be an issue as such, as it is 
the bounden duty of the Court to decide 
first the question of jurisdiction. But in 
our opinion this submission is also de- 
void of substance in view of the clear 
wording of Order 14, Rule 2, C. P. C. 
That apart, learned counsel for the ap- 
plicant was unable to substantiate this 
contention with any authority. 

10. Therefore, after reviewing the 
entire case-law on the point, we are of 
opinion that under Order 14 Rule 2 C. P. 
Code, an issue relating to jurisdiction 
of the Court can be tried as a prelimi- 
nary issue only if it can be disposed of 
‘without recording any evidence. If zhe 
issue about jurisdiction is a mixed ques- 
tion of law and fact requiring recording 
of evidence, the same cannot be tried 
as a preliminary issue. Consequertly 
the decisions cited as authorities on be- 
half of the applicant cannot be accept- 
ed as laying down the correct law. In 
fact the Division Bench Order deted 
25-8-1977 reported in Ramdayal Umrao- 
mal v. Pannalal Jagannathji (1977 MP 
LJ 752: AIR 1978 Madh Pra 16) has not 
at all answered the reference in clear 
words either this way or that way, crat- 
ing confusion, and we are unable to 
agree with the view expressed therein 
and conclusion reached therein, if any, 
as that decision also has not decided 
the case correctly. 

11. In the result, there being no merit 
in this revision, the same is dismissed 
with costs. Counsel’s fee according to 
schedule, if certified. The parties shall 
appear in the trial Court on 12th Feb- 
ruary,. 1978. It is hoped that the case 
being sufficiently old, the trial Court 
shali dispose it of expeditiously. 

Revision dismissed, 
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Civil P.C. (1908), 0.6, R.17, O. 7, 
R. 7 — Subsequent event — Ejectment 
suit inter alia onground of default in 
payment of rent — Application for 
amendment of plaint on basis of sub- 
sequent event i.e. sub-letting — Whe- 
ther can be allowed. AIR 1952 Puni 
221 Dissented from. 

In the present case; the suit against 
defendant for ejectment from suit pre- 
mises was filed inter alia on the ground 
of default in payment of arrears of 
rent. After the issues were framed 
and before commencement of evidence 
of the parties, the plaintiff submitted 
an application for amendment of the 
plaint on the basis of subsequent 
event i.e. unlawful sub-letting during 
pendency of the suit. 


Held that the amendment applica- 
tion should have been allowed. The 
nature of the suit was not going to 
be changed by the impugned amend- 
ment and it was a case of adding 
additional ground for seeking the same 
relief of ejectment already claimed in 
the plaint. The amendment was neces- 
sitated by the action of the defendant 
himself which cannot be regarded to 
be a circumstance within control of 
the plaintiff. The plaintiff cannot be 


left to institute a fresh suit on the 
basis of subsequent event (i.e. sub- 
letting). (Paras 17, 18, 23) 


Ordinarily the decree in suit should 
accord with the rights of the parties 
as they stand on the date of its insti- 


tution. But where the original relief 
claimed has by arising of subsequent 
change of circumstances, became in- 


appropriate, or that it is necessary to 
have the decision of the Court on 
altered circumstance in order to shor- 
ten litigation or do complete justice 
between the parties, it is incumbent 
upon a court of justice to take notice 
of events which have happened since 
the institution of the suit and to 
mould its decree according to the cir- 
cumstances as they stand at the 
time the decree is passed. AIR 1975 


SC 1409 Fol. AIR 1952 Punj -221 
Dissented from. (Para 7) 
Cases Referred : Chronological Paras 
AIR 1978 SC 798 22 
AIR 1977 Cal 108 11 
AIR 1975 SC 1409 12, 14, 15 
AIR 1975 Delhi 46 (FB) 10 
(1975) Civil Revn. No. 270 of 1974, 


D/- 27-2-1975 (Madh Pra), Shiv Dayal 
Nagpal v. Baby ‘Bai 14 
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(1973) S.A. No. 179 of 1970, D/- 5-8- 
1973, (Madh Pra), Jharnalal v. Mahila 
Minti. Bai ; 15 


(1973) Civil Revn. No. 506 of 1973, 
D/- 30-11-1973 (Madh Pra), Babulal 
v. Shyam Sunder Saxena -© 14 

1971 MPLJ (SN) 104 21 

1971 MPLJ 888 19, 20 

AIR 1968 SC 647 20 
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K.L. Mangal, for Applicant; U.K. 


Jain, for Opposite Parties. 


ORDER:— This is a revision directed 
against order dated 4-4-1977 passed by 
the trial Court rejecting the plaintiffs 
application for amendment to incorpor- 
ate subsequent event in the plaint. 


2. Facts essential for present pur- 
poses are that the plaintiff-applicant 
filed the present suit against the defen- 
dant-non-applicants for ejectment from 
the suit shop on the grounds (i) under 
Section 12 (1) (a) of the M.P. Ac- 
commodation Control Act, 1961 (here- 
inafter referred to as the Act) for de- 
fault of payment of arrears of rent 
in spite of service of the notice of de- 
mand order; (ii) Section 12 (1) (c) of 
the Act viz., creation of nuisance and 
tii) Section 12 (1) (h) of the Act viz, 
requirement for construction. 


3. The defendant submitted written 
statement and denied the claim ofthe 
plaintiff for ejectment and alleged that 
none of the grounds are available to 
the plaintiff. 

4. The issues 
trial Court. Thereafter 


were framed by the 
before com- 
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mencement of the evidence of the par- 
ties, the plaintiff submitted an applica- 
tion dated 9-12-1975 for amendment of 
plaint on the basis of subsequent event 
viz, that the defendant has during 
the pendency of the suit, unlawfully 
inducted in a sub-tenant Jagdish 
Chandra S/o Ram Dayal in the suit 
shop. This application was opposed by 
the defendant-non-applicants and has 
been rejected by the impugned order, 
Hence this revision. 


5. Shri K.L. Mangal, learned coun- 
sel for the plaintiff-applicant has con- 
tended that the impugned order is 
illegal and the amendment ought to 
have been allowed in view of the pro- 


visions contained in Order 6 Rule 17 
CPC read with O. 7 Rule 7 C.P.C. 
Shri U.K. Jain, learned counsel for 


the defendant-non-applicents contended 
that the amendment has been rightly 
refused. 


6. After having heard the learned 
counsel for the parties I am of the 
opinion that the revision deserves to 
be allowed. 


7. Ordinarily, the decree in suit 
should accord with the rights of the 
parties as they stand on the date ofits 
institution. This is what has been held 
by their Lordships of the Privy Coun- 
cil in a case reported in AIR 1945 PC 
62 (Doorga Prasad Chameria v. Secre- 
tary of State) but the framers of the 
Civil Procedure Code thought it neces- 


- sary to give powers to courts of law 


to give effect to subsequent event also, 
Accordingly, where it is shown that 
the original relief claimed has by aris- 
ing of subsequent change of circum- 
stance, became inappropriace, or that it 
is necessary to have the decision of 
court on altered circumstance in order 
to shorten litigation or do complete jus- 
tice between the parties, it is incum- 
bent upon a court of justice to take 
notice of events which have happened 
since the institution of che suit and 
to mould its decree according to the 
circumstances as they stand at the 
time the decree is passed. This is what 
has been held by a Frl Bench of 
this Court in case reported in 
AIR 1948 Nag 1 (Mandli Prasad v. 
Ramcharanlal). Similar is the view of 
their Lordships of the Ratasthan High 
Court in a case reported in AIR 1963 
(Dhan Singh. Yadav v. Badri 
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Prasad). In AIR 1948 Nag. 
been held that:— 


“A suitmust be tried inall its stages 
on the cause of action as it existed et 


1, it hes 


the date of its commencement. The 
court, however, may in suitable cases 
take notice of events which have 


happened since the institution of the 
suit and afford relief to the parties om 
the basis of the altered conditions. 
This doctrine is of an exceptional 
character and is applied in cases where 
it is shown that the original reliəf 
claimed has, by reason of subsequeat 
change of circumstances, become inap- 
propriate or, that it is necessary to 


base the decision of the  covrt 
on the altered circumstances in 
order to shorten litigation or to Jo 
complete justice between the parties. 


AIR 1915 Cal 103 Rel on. 


8 A Division Bench of this Court 
in case reported in 1961 Jab LJ 780 
(Harishchandra Behara v. Garbhoo) has 
held that: 

“Under O.7 R.7 also the subsequent 
event could be considered to do con- 
plete justice between the parties end 
to shorten litigation between them.” 

9. Another Division Bench of this 
Court in case reported in 1961 Lab LJ 


(SN) 202 (Onkarnath v. Prahladéas) 
have held that: 
“A suit was brought by a sab- 


partner to dissolve a firm and for ac- 
counts. It wasdefended on the ground 
that a sub-partner had no right to 
sue for dissolution or for accounts. 
During the pendency of the suit, the 
partnership dissolved due to efflux of 
time. The trial court held that al- 
though the right to sue for accounts 
did not inhere in the plaintiff on the 
date of the suit, it accrued in his 
favour on the dissolution of the part- 
nership. This fresh ground for the re- 
lief claimed by the plaintif which 
had arisen on account of subsequent 
events was allowed to be introduced 
in the plaint by amendment. The 
objections raised were that the amend- 
ment could not be allowed beyond 
limitation and that subsequent events 
could not bemadebasis of the amend- 
ment. 


Held: the amendment onbeing al_ow- 
ed would except where new parties 
are added, relate back to the date of 
the suit. AIR 1956 Trav. Co. 97, AIR 


Bhanu Prakash v. Munnadal (Mishra J.} 


court 
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1957 SC 357, AIR 1957 SC 363 relied 
on. : 

Further held that amendment of 
pleadings can be allowed so as to m- 
clude a ground for relief arising from 
subsequent events. AIR 1948 Nag 1, 
AIR 1940 Pat 204, AIR 1933 Cal 534, 
AIR 1940 Mad 412, relied on.” 

10. The Full Bench of the Delhi 
High Court in the case reported in 
AIR 1975 Delhi 46 (Smt. Abnash Kaur 
v. Dr. Avinash Nayyar), has held as 
under: 


“The Rent Controller has the power 
and jurisdiction to allow an amend- 
‘ment to :add a new ground of eviction 
which has arisen subsequent to 
the filing of the eviction petition and 
which is different from the ground on 
which the eviction petition had been 
filed. There is no inflexible rule that 
a cause of action arising subsequent 
to the filing of the petition for evic- 
tion cannot be added in the petition 
by way of amendment. Civil Mise. 
Petn. No. 3337D of 1963 D/- 18-11-1964 
(Punj) Overruled. ‘Case law discussed.” 


11. In AIR 1977 Cal 108 (Ayesha 
Khatoon v. Durge Sahaya) has also taken 
the view which is in line with the view 
of this court which runs as under :— 


“A (Landlord) filed a suit for eject- 
ment of B (tenant) on the ground of 
forfeiture of lease. The suit was dis- 
missed by the first court and A filed 
an appeal. Pending appeal the period 
of lease expired and the appellant ap- 
plied for amendment of plaint by 
claiming relief on the additional 
ground of expiry of lease. 


Held: it is well settled that in pro- 
per cases the court ‘is entitled to take 
note af the subsequent events and 
grant relief to the parties accordingly, 
if by so doing it can shorten litigation 
and best attain the ends of justice. 
This power may be exercised even by 
the court of appeal as an appeal is 
only in the nature of a rehearing.” 


12. The principles laid down by 
their Lordships of the Supreme Court 
in case reported in AIR 1975 SC 1409, 
(Pasupuleti Venkateswarlu v. Motor & 
General Traders) run as under:— 


“For making the right or remedy 
claimed by the party just and mean- 
ingful as also legally and factually in 
accord with the current realities, the 
can, and in many cases must 
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take cautious cognisance of events and 
developments subsequent to the institu- 
tion of the proceeding provided the 
rules of fairness to both sides are 
scrupulously obeyed. 

Where, during the pendency of a pro- 
ceeding under Rent Control legislation 
by the landlord for permission to evict 
the tenants, a subsequent event in the 


facts of the case takes place -which 
has a material bearing on the 
landlord’s right to evict, the ap- 


proach of the High Court in re- 
vision, in taking cognizance of the new 
develapment cannot be said to be wrong 
or illegal, AIR 1941 FC 5. Rel. on.” 
Therefore, the court has power to take 
notice of subsequent events. From the 
principles laid“ down in the aforesaid 
cases, it is clear that a court of jus- 
tice have power to take notice of 
events which have happened after ins- 
titution of suit. 


13. The Madras High Court has as 
long back as in 1926 has taken a 
similar view which finds place in case 
reported in AIR 1926 Mad 6 (Valluru 
Appalasuri v. Sasapu Kannamma 
Nayuralu). The principles laid down 
therein run as under :— 

“Events that happened, even after 
the filing of the suit including those 
that add to the title of the plaintiff 
may be taken notice of so that a 
eause of action that arose after the 
filing of the suit can be included by 
the amendment of a plaint. But the 
discretion ought not be exercised 
when there is achange of jurisdicticn 
when there is a great delay in mak- 
ing the application, and may not be 
exercised if a fresh enquiry on other 
facts is necessary. But when these 
features do not exist, the amendment 
ought, aS a general rule. to beallow- 
ed to avoid multiplicity of proceedings. 
In all such cases, the only question of 
consequence is one of court-fees, a 
matter with which the parties arenct 
concerned and the opposite party is 


not deprived of any defence which 
is open to him.” 

14. Shri U. K. Jain argued that 
this Court has taken a contrary 
view in Civil Revn. No. 270 of 
1974 (Shiv Dayal Nagpal v. Baby 
Bai) decided on 27-2-1975 and Civil 
Revn. No. 506 of 1973 (Babulal v. 
Shyam Sunder Saxena) decided on 
30-11-1973. Both these cases have 


come to be decided by Hon’ble Justice 


S. R. Vyas. These cases came to be 
decided prior to the cese of Pasupuleti 
Venkateswaflu (supra). The date of 
decision of the Supreme Court case is 
18-3-1975. Therefcre, this Court was 
free to take a view relied on by the 
learned counsel for the defendant-non- 
applicants. 

15. Another ejectment case 
to be decided by Honble S.R. Vyas, 
J. himself which is in second appeal 
No. 179 of 1970 (Jharnalal v. Mahila 
Minti Bai) 
Pra). In that case, it was said on be- 
half of tenant that due to happening 
of subsequent events the requirement 
of the plaintiff no longer exists and 
leave to produce documents by way 
of additional evidence under O. 41 
R. 27 was also sought. Hon’ble Vyas, 
J. has dealt with this point in parai6 
of that judgment in the following 
manner: . 


“16. It was urged that the plaintiff 
wanted the suit accommodation for 
carrying on some business, as she had 
entered into an agreement with some 
manufacturers Exs. P-2, P-3, P-4 -and 
P-22 are the documents relied on by 
the plaintiff. Oral evidence was given 
by Shardacharan (P.W. 1), Roop Chand 
(P. W. 2), Laxminarayan (P. W. 3) and 
Givinddas (P. W. 4) on behalf of the 
plaintiff. In this Court a number of 
documents were filed by both the par- 
ties to show that either the plaintiff 
requires the suit accommodation for 
the aforesaid business or that the 
plaintiff's requirement dces no longer 
exist. These documents have not been 
proved but the parties were heard on 
the assumption that whatever is men- 


tioned in these documents may be 
considered for the purpose of the 
plaintiffs requirement. In fact, appli- 


cations were made under O. 41 R. 27 
CPC for acoepting these documents as 
an additional evidence. I would have 
considered these documerts if, in the 
light of what I have sa:d above, the 
case was not required to be sent back 
to the trial Court. Since a finding on 
the question as to whether the defen- 
dant was or was not in default of 
payment of rent is needed, the case 
should beremanded to thə trial Court. 
where, I think it proper, the parties 
may reagitate this question on the basis 
of such oral and documentary evi- 
dence as they may desire to adduce. 
I, however, do not think it either 
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necessary or proper to give any find- 
ing on the question of the plaintiff's 
genuine requirement in absence cf 


adequate proof withregard to the saii- 


\ documents.”. (Emphasis supplied) 
‘From the perusal of the aforesaid 
(paragraph, the Hon'ble Judge who 
‘happened to decide revision Nos. 270/74 
and 506/73 himself appears to have 
changed his view and became of the 
view that a court of 
power to mould relief in accordance 
with changed - circumstances in eject- 
“ment suit by taking subsequent events 
into notice. Moreover, in view of tke 
' pronouncement of their Lordships of the 
Supreme Court in the case Pasupuleti 
Venkateswarlu (supra) authority’ con- 
trary to that view ceases to have ary 
binding efficacy. 

The ratio of AIR 1952 Punj 221 
{Kesho Ram Passey v. Dr. P. C. Tandon) 
cannot bé taken to lay down a good 
law because Sohani, J. who happened 
to decide the case of! Kesho Ram 

\ Passey, overlooked the dictum of Full 
‘Bench “of this Court reported in AIR 
: 1948 Nag 1 and also overlooked the 
: ratio of case reported in AIR 1941 EC 

' 5 (Lachmeshwar Prasad Shuku! v. 
Keshwar Lal Chaudhuri) wherein the 
law on the power of taking notice f 
subsequent events has been laid down 
thus:— 


“The hearing of an appeal under the 
procedural law of India is in the nature 
of re-hearing and therefore in mould- 
ing the relief to be granted in a case on 
appeal, the appellate court is entitled to 
take into account even facts and everts 
which have come into existence after 
the decree appealed, against. Consequ- 
ently, the appellate Court is competent 
to take into account legislative changes 
since the decision in. appeal was given 
and its powers are not confined orly 
to see whether the lower court’s dezi- 
sion was correct according to the law 
as it stood at the time when its dezi- 
sion was given,” 

Besides this, provision of 0.7, R.7; CPC 
' have not been taken into consideration 
in Keshoram’s case (supra). 


wee 


16. The ratio of the case reported in - 


AIR 1952 Punj 221 (Kesho Ram Passey 
v. Dr. P. C. Tandon) is thus: 

“In 1947 a suit for ejectment of the 
defendant was filed, on the ground 
that he had sub-let the premises to 
another person. Where in appeal the 
suit was remanded the plaintiff sought 
to amend .the plaint by adding two 
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more causes of action, namely that the 
premises, were sublet in 1947 and that 
the defendant had made structural 


alterations to the premises, presumably 


after the suit was filed: - f 
Held that the plaintiff could not be 
allowed to amend the plaint by adding 
new causes of action which had arisen 
after the filing of the suit. If the 
plaintiff has a grievance against the 
defendant for giving him other causes 
he ‘must pursue his remedy by another 
suit.” 
It cannot be taken to lay down correct 
law in view of the considerations men- 
tioned by me hereinbefore. 

17. The ratio of the case reported in 
AIR 1961 Pat 302, State of Bihar v. 
Ramgarh Farms and Industries Ltd. 
cannot be usefully pressed into their 
service by the non-applicants. By 
amendment which was under consider- 
ation before their Lordships of the 
Patna High Court a new assertion and 
fresh cause of action entirely foreign 
to. the scope of the suit and sought to 
change its entire complexion of the suit 
itself was being sought and was rightly 


disallowed. Here the suit is for eject- 


ment and after amendment in ques- 
tion will continue as before ejectment. 
Complexion of the suit in the present 
case is not going to be changed by the 
impugned amendment. As such reliance 
on the ratio of the Patna case is not 
available to the non-applicants in the 
present case. 


18. Reliance on the ratio of the 
Supreme Cotirt case reported in AIR 
1965 SC 1008 (Municipal Corporation of 
Greater Bombay v. Lala Pancham) is 
also not available in the present case 
because in the present case it is a case 
of adding additional ground for seeking 
the same relief of ejectment already 
claimed in the plaint. In the case of 
Municipal Corporation of Greater Bom- 
bay (supra) the considerations for dis- 
allowing the ‘amendment in question 
were altogether different. A plea of 
fraud for which there was not even 
slightest basis in the plaint as it origi- 
nally stood was tried to be introduced 
by the amendment. In the facts and 
circumstances of that case the amend- 
ment was disallowed because had the 
case of fraud been true, there was no 
reason why there should not have been 
any germs of plea of fraud in the 
plaint as originally instituted. Here it 
is the action of the defendant which 
has given rise to the subsequent event, 
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namely, inducting by him of sub-tenant 
after institution of - the suit. The 
amendment, therefore, has been. neces- 
jsitated by the action of the defendant 
himself, which cannot be regarded 
to be a. circumstance within control of 
{the plaintiff. .Therefore, also the ratio 
of the case- reported in AIR 1965 SC 
1008 cannot govern the situation. 

19. Shri U. K. Jain further places 
reliance on the case-of Taramal v. 
Laxman Sewak Surey (1971 MPLJ: 888) 
in para 12 whereof it has been observ- 
ed that:— i 

“Lastly, the learned: “counsel for the 
appellant makes an effort to get a re- 
mand of the suit by pressing the ap- 
plication for amendment which has 
been rejected by the court below. Hav- 
ing heard the’ counsel, I am satisfied 
that the amendment was rightly disal- 
lowed. The protection to a statutory 
“tenant lapses with .the passing of a 
decree and such a person has no right 
to bring on record new circumstances 
which were not in existence’ on the 
date of passing of the decree. That~is, 
a conclusion which is irresistible from 
the definition of a tenant in Sec. 2 (i) 
of the Act which excludes a person 
. from the category of ‘tenant’ against 
whom any’ order or decree for evic- 
tion has been made. Although, an ap- 
peal is in the nature of a continuation 
of the suit, nevertheless, the statutory 
tenant cannot urge any new facts which 
subsequently come into existence. Apart 
from this the application cannot be 
granted as it is vague and lacking in 
particulars, and besides, it is not neces- 
sary for determining the real questions 
in controversy between the parties. The 
application cannot also be allowed 
because itis not bona fide. The effect of 


allowing the amendment would neces-" 


sarily necessitate in a remand of the 
suit which would cause manifest injus- 
tice to the plaintiffs. It must, accord- 
ingly, be held’ that the application was 
rightly - rejected.” 

20. In the present case, after fram- 
ing of the issues evidence of the par- 
ties have not yet started. As held in 
AIR 1968 SC 647.:(State of Orissa v. 
Sudhansu Sekhar Misra) a case can he 
deemed to be an authority for what. it 
actually decides. The relevant ratio 
runs as under:— 

“A decision is only an authority for 
what it actually decides. What is of the 
essence in a decision is its ratio and 
not every observation found therein nor 
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what logically; follows from the vari- 
ous observations made in it. It is not a 
profitable task to extract a sentence 
here and there from a judgment and 
to build upon it. 1901 AC 495 Rel. on.” 
Therefore, the case of Taramal (supra) 
cannot govern the situation. 

21.: Hon’ble Sen. J. in anozher’ case 
reported in 1971 MPLJ (SN) 104, 
(Bhaiyalal v. Chhotelal Tiwari’ has ob- 
served, as under:— .. 

“The .continued existence of this ` re= 

quirement is an essential pre-requisite 
for giving the plaintiff the relief. of 
ejectment.” 
Thus this case ` happened to be decided 
on the principal that court has power 
to: take -into notice subsequent events 
to mould the relief. ->` 

22. Lastly, Shri U. K. Jain placed! 
reliance on the case reported in AIR 
1978 SC 798 (Haji Mohammad Ishaq v. 
Mohamed Iqbal and Mohamed Ali and 
Co). The portion pressed into service 
from this case runs as under: - . 


“The amendment , of the written 
statement sought in appeal was on such ' 
facts which, if permitted to be intro- 
duced by way of amendment, would 
have completely changed the rature of 
their original defence. It wovld have 
brought about an entirely new plea 
which was never teken in the original 
pleadings. The additional evidence 
sought to be. adduced was in respect of 
the facts stated in the aroeadmeat peti- 
tion; 


Held (by the Supreme Cort) that 

the High Court in. appeal rightly re- 
jected all the , petitions for amending 
their written statement and adducing 
additional evidence.” 
The ratio of this case is tangentically 
off the point and the reliance thereof is 
wholly misconceived. The nature ofthe 
present suit will not be changed at all, 
by the impugned amendment. : It was a 
suit for ejectment even after the 
amendment in question. ` ; 

23. From the aforesaid discussion, it 
will be clear that the trial court acted 
contrary to the provisions of O. 6 R. 17 


‘read with O. 7 R. 7 C.P.C. in reject- 


ing the application for amendment. The 
impugned order cannot be allowed to 
continue to stand because the impugn- 
ed’: order is illegal and passed with 
material irregularity in exercise of the 
jurisdiction. The plaintiff cannot ` be 
thrown -out and left to institute afresh 
suit on the basis cf subsequent event 
ün the present case on the basis of 
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sub-letting). As such the impugned 
order deserves to be set aside. 

24. Accordingly, the- revision is al- 
lowed. The impugned: order is set aside 
and the amendment -application -of the 
plaintiff is hereby allowed. The plaintiff 
will be allowed to make amendment cn 
or before 14-8-1978. Since the amend- 
ment is necessitated by conduct of the 
defendant himself, therefore, I am n3t 
awarding any costs consequential to 
the amendment. The ‘defendant will be 
given an opportunity to make cons- 
quential amendment, if he so elects to 
make. No order as to costs of this r2- 
vision in view of the nature of the con- 
troversy before me. No notice need 2e 
issued to the parties for appearance on 
14-8-1978 as this date is fixed in tne 
presence of their counsel. The recocd 
of the lower court will be sent backto 
reach before the said date. 


Revision allowed. 


AIR 1979 MADHYA PRADESH 16 
G. P. SINGH, C. J. AND 
B. C. VARMA, J. 
The Bhopal Sugar Industries Lti., 


Sehore and another, Petitioners v. The 
Union of India and others, Respon- 
dents. 

. Mise. ‘Petn. No. 92 of 1978, Di- 25-5- 
1979. $ 

(A) Essential Commodities Act (1953), 
S. 3 (3-C) — Sugarcane (Control) Order 
(1966), Sch. 2, Cl. 5-A — Fixation of 
price of “levy sugar’ — Price fetched 
by sale of free sugar can be taken ‘n- 
to consideration —.No_ violation of 
Arts. 19 (1) (f) and (g) and 31. W. P. 


No. 3013 of 1975. etc, D/- 5-1-1879 
(Mad), Diss. (Constitution of Incia, 


Arts. 19 (1) (f) and (g), 31). 


While fixing the price of levy sugar 
the Government cannot fix any arsi- 
trary price or fix it on extraneous con- 
siderations or such that it does not 
secure a reasonable return on the capi- 
tal employed in the industry. Such a 
fixation, would at ‘once evoke a chal- 
lenge both on the ground of its beng 
inconsistent with the guidelines built in 
the sub-section and its being in con- 


*(To quash order of Joint Secretary to 


Govt. of ~ India, Agriculture end 
Irrigation, ` Mantralaya, _ New Delhi, 
D/- 22-12-1977). 
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travention of Articles 19 (1) (f) and (g) 
and 31 of the Constitution. Thus price 
fixation for levy sugar -by taking into 
account the return to the industry from 
free sugar would not invalidate the 
price fixation on the ground that it 
violated Articles 19 (1) (£) and (g) and 
31 of the: Constitution. W. P. No. 3013 
of 1975 etc. D/- 5-1-1979 (Mad), Diss. 
AIR 1973 SC 537, Applied. 
. (Para 6) 

Further, there is no conflict - between 
clause (d) of sub-section (3-C) of Sec- 
tion 3 of the Act and clause 5-A of 
the Sugarcane (Control) Order, The 
latter, therefore, cannot affect the 
meaning of the former or the methodo- 
logy applied in price fixation under 
the former, (Para 7) 


-(B) Essential Commodities Act (1955), 
S. 3 (3-C) — Fixation of price of levy 
sugar — Price fixed on basis of rates 
for previous years is illegal. 


In fixing the prices of levy sugar for 
the year 1977-78 by the notifications 
issued on 22nd December 1977 and 1st 
March 1978 the Government did not 
have regard to the factors mentioned 
in clauses (a), (b), (c) and (d) of sub- 
section (3-C) of Section 3 of the Act. 
The data adopted was for the year 
1875-76 which had no relevance to the 
facts and circumstances prevailing in 
the year 1977-78. The price fixed for 
levy sugar did not secure a reasonable 
return to the industry on the capital 
employed in the business of manu- 
facturing sugar or even return of the 
cost of production. The price fixation 
by the .said notifications cannot, there- 
fore, be allowed to stand. The Govern- 
ment -has ‘to re-fix the price of levy 
sugar for 1977-78 season up to the date 
when sugar was decontrolled. However 
no producer is entitled to have the 
price of levy sugar fixed at a higher 
than the prevailing rate for free sugar. 
The object of price fixation under sub- 
section (8-C) of Section 3 of the Act 
was not to enable the industry to make 
profit when it could not do so by the 
sale of its product in the -free market. 
The Government is, therefore, not oblig- 
ed to fix the price of levy sugar in 
any case above the market rate prevail-. 
ing at the relevant period for free 
sugar in the particular zone. (Para 12) 

Further, as-the price fixation by Noti- 
fication, dated: 1st March 1978, was only 
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an interim measure, the- Government 
was duty-bound to finally fix the: price 
of levy sugar for 1977-78 for the period 
sugar was not decontrolled. ; 
; (Para 13) 
Cases Referred: Chronological Paras 
(1979) W. P. No, 3013 of 1975 ete, D/- 
5-1-1979 (Mad), Cauvery Sugar 
Chemicals Ltd. v, Union of India 6 
AIR 1978 SC 1296 11 


(1978) M. P. No. 78 of 1978 (Madh 
Pra), Gwalior Sugar Co. Ltd. v. Union 
of India 10 

AIR 1974 SC 366 11 

AIR 1973 SC 537 3, 6, 7, 11 

AIR 1973 SC 734 3, 6, 7, 11 


Y. S. Dharmadhikari, for Petitioners; 
R. P. Sinha, for Respondents Nos. 1, 2, 
and 4. 


G. P. SINGH, C. J.:— Petitioner No. 
“J, namely, The Bhopal Sugar Industries 

Limited, Sehore, is a public limited 
company oratora under the Com- 
panies Act, 1956, petitioner No. 2 is the 
constituted attorney and factory man- 
ager of the petitioner company. The 
petitioner company has a factory 
situate at Sehore in the State of 
Madhya Pradesh for manufacture of 
sugar by vacuum pan process. By this 
petition under Article 226 of the Con- 
stitution, the petitioners challenge the 
validity of the Sugar (Price Determina- 
tion for 1977-78 Production) Order, 
1977, in relation to the State of 
Madhya Pradesh. By an amendment, the 
petitioners also challenge the validity 
of the Sugar (Price Determination for 
4977-78 Production) Amendment Order, 
1978, which was made during the pen- 
dency of the petition. These orders re- 
mained operative till 16th August 1978 
-when sugar was .completely decon- 
trolled, 


2. Section 3 (1) of the Essential 
Commodities Act, 1955 (hereinafter re~ 
ferred to as ‘the Act’) confers power 
on the Central Government to make 
orders providing for regulating or pro- 
hibiting the production, supply and dis- 
tribution of any essential commodity 
and trade and commerce therein. Sub- 
section (2) (f) of Section 3 enacts that 
any order made under sub-section (1) 
of Section 3 may provide—. 

“for requiring any person holding in 
stock, or engaged in the production, of 
in the business of buying or: P- aelling,. of 
any essential commodity,— = 
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(a) to sell the -whole or a specified 

part of the. quantity he'd in stock or 
produced or received by him, or 
_ (b) in the case of any such commo- 
dity which is likely to be produced or 
received by him, to sell the whole or a 
specified part of such commodity when 
produced or received by him, to the 
Central Government or a State Gov- 
ernment or to an officer or agent 
of such Government or to a Corpora- 
tion owned or controlled by such 
Government or to such other person 
or class of persons and in such circum- 
stances as may be specified in the 
order.” 
Special provision is made in sub-sec~- 
tion (38-C) of Section 3 for quantifica- 
tion of price payable to a producer in 
respect of sugar which he is required 
to sell by an order made under sub- 
section (2) (f) of Section 3. Sub-section 
(3-C) reads as follows; 

“Where any producer is required by 
an order made with reference to clause 
(£) of sub-section: (2) to sell any kind 
of sugar (whether to the Central Gov- 
ernment or a State Government or to 
any officer or agent of such Govern- 
ment or to any other person or class 
of persons) and either no notification 
in respect of such sugar has been issu- 
ed under sub-section {3-A) or any such 
Notification, having been issued, has 
veased to remain in force by efflux of 
time, then, notwithstanding anything 
contained in sub-section (3), there shall 
be paid to that producer an amount 
therefor which shall be calculated with 


reference to such price of sugar as the 
- Central 


Government mzy, by order, 
determine, having regard to— 

(a) the minimum price, if any, fixed 
for sugar cane by the Central Govern- 
ment under this section; 

(b) the manufacturing cost of sugary 

(c) the duty or tax, if any, paid or 
payable thereon; and - 

(d) the securing of a reasonable re- 
turn on the capital. employed in the 
business of manufacturing sugar, 
and different prices may -be determined 
from time,to time for different areas or 
Zor different factories or for different 
kinds of sugar.” 


3. It is not necessary to refer in 
detail to the history of partial con- 
trol of sugar which -is fully discussed 
by the Supreme Court in Panipat Co- 
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operative Sugar Mills v. Union of Incia 
AIR 1973 SC 537 and Anakapalle Co- 
operative Agricultural & Industrial So- 
ciety Ltd. v. Union of India; AIR 1973 
SC 734. In exercise of the power coan- 
ferred by sub-section (2) (f) of section 
3 of the Act, the Central Government 
made the Levy Sugar Supply (Control) 
Order, 1972, By “Levy Sugar” is 
meant the sugar requisitioned by the 
Central Government under sub-section 
(2) (f) of Section 3. Clause 2 of the 
Levy Sugar Supply (Control) Orcer 
authorises the Central Government to 
issue directions by an order to any 
_ producer or recognized dealer to stp- 
ply levy sugar of such type or grede 
and in such quantities to such perscns 
or organisations in such areas or mar- 
kets; or to such State Government, as 
may be specified in the order. The 
levy sugar requisitioned under clause 2 
of this order is for distribution to the 
consumers at a fair price. From 1974- 
75 till the- control was finally lifted 
the Government requisitioned 65 per 
cent of the sugar produced by a pro- 
ducer as “levy sugar”. The price pay- 
able for this sugar had to -be fixed 
under sub-section (3-C) of Section 3 of 
the Act by the Central Government. 
The remaining 35 per cent of sugar 
produced by each producer was “free 
sugar” which could be sold ‘in marxet 
without any control- as to its price. 
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‘4, The price payable by a produrer 
of sugar in respect of sugarcane which 
is the basic raw material for manufac- 
ture of sugar is controlled under the 
Sugarcane (Control) Order, 1966, The 
Government constituted various Ccm- 
missions for preparing cost schedules 
to enable it to fix the price of sugar 
under sub-section (3-C) of Sectior 3 
of the Act. These commissions reccm- 
mended the fixation of price on zonal 
system, The price payable under sub- 
section (3-C) is determined on the basis 
of the minimum price of sugarcane 
fixed by the Government, the manu- 
facturing cost of sugar on the basis of 


zonal cost schedules, the tax or daty 


applicable in the zones and is so struc- 
tured as to leave in the ultimate re- 
sult to the industry a reasonable re- 
turn on the capital employed by it in 
the business of manufacturing sugar. 
© 5. The facts and circumstances in 
which the Government fixed the . price 
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of levy sugar of 1977-78 season as 
stated -by. the respondents are as fol- 
lows. The Tariff Commission in 1969 
recommended the constitution of 15 
zones which suggestion was finally ac- 
cepted by the Government. The re- 
commendations of the Tariff Commis- 
sion made in 1969 were valid for a 
period of three years ending with 1971- 
72 season. The Tariff - Commission 
was again requested in March 1972 to 
undertake a fresh enquiry into the 
cost structure and to submit its report 
which might. be used as a guide for 
fixation of sugar prices from 1972-73 
onwards. The Tariff Commission sub- 
mitted its final report on the cost struc- 
ture of sugar industry in September 
1973. The Government accepted the 
new cost schedules and zones recom- 
mended by the Commission. The prices 
of levy sugar for 1973-74 were fixed 
on 14th December 1973 in accordance 
with these recommendations, The Tariff 
Commission’s report on the cost struc- 
ture of the sugar industry and fair 
price payable to it was valid upto the 
end of 1974-75 sugar season, The Com- 
mission was requested on 28th Decem- 
ber. 1974 to make a fresh enquiry. Be- 
fore the Commission could complete 
the enquiry, it was, decided by the 
Government to wind it up. The Gov- 
ernment entrusted the Bureau of Indu- 
strial Costs and Prices (hereinafter re- 
ferred to as ‘BICP’) on 7th February 
1976 with the responsibility to enquire 
into the. cost structure of the sugar 
industry and recommend fair ex-fac- 
tory price oflevy sugar payable for the 
production of the sugar season 1975-76 
and an appropriate pricing policy for 
the sugar industry to be followed from 
1976-77 onwards, taking into account 
all the relevant factors. The BICP 
submitted its interim report in the last 
week of June. 1976 containing recom- 
mendations for fixation of ex-factory 


` price of levy sugar for 1975-76 season 


on the basis of the actual recovery, 
duration, cane prices. paid ete, as well 
as extra realisations expected from the 
sale of non-levy sugar.’ The BICP in 
its interim report also recommended 
that the uniform retail ‘issue price of 
levy sugar should be ` retained un- 
changed at Rs. 2-15 per kilogram by 
reducing ,the excise duty on levy sugar 
from ‘20 per cent to 15 per cent ad. 
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valorem. The recommendations ccn- 
tained in the interim report of the 
BICP were accepted by the Govern- 
ment. In accordance -with these re- 
commendations, the Government fixed 
and notified the ex-factory price of 
levy sugar on 3rd August 1976 appli- 
cable to the sugar production of 1975-76 
season, As the final report of the BICP 
on an appropriate pricing policy to 
be followed from 1976-77 onwards was 
not available and the sugar season 
1976-77 had already commenced, it was 
necessary to fix the levy sugar prices 
for that season and, therefore, the 
prices determined and notified on 3rd 
August 1976 for the sugar production 
of 1975-76 season were fixed and noti- 
fied on 19th November 1976 for the 
sugar season 1976-77. The BICP suv 
mitted its final report in November 
1876. The two main recommendations 
in this report were: (1) calculation of 
levy prices on the basis of the mini- 
‘mum notified price of sugarcane; and 
(ii) grouping of sugar factories into 
price zones on the basis of their per- 
formance characteristics in place of 
the current geographical zoning. These 
recommendations made a complete de- 
parture from the methodology which 
had earlier been recommended by the 
Tariff Commission “and which had been 
adopted in the past. In October 1977 
the Government decided to accept the 
recommendation regarding the levy 
sugar prices being based on. the mini- 
mum notified prices of sugarcane but 
decided that each factory should he 
individually considered for the purpose 
of fixation of price of levy sugar and 
the BICP was requested to undertake 
the cost calculations accordingly. On ac- 
count of practical difficulties it was, 
however, not found possible to fix the 
levy sugar prices unit-wise and it be- 
came necessary to reconsider the whole 


matter. From 16th November 1977 the 
Government reduced the excise duty 
on non-levy sugar from 45 ‘per 
cent to 27} per cent. This, according 


to the Government, provided a relief to 


the sugar industry of, the order of 
about Rupees 47/- per quintal in 
respect of levy-free sugar, As the 
Government had not been able to 


take a final decision about the pricing 
policy and the sugar season 1977-78 
had already commenced, the Govern- 
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ment taking into account the impact 
of reduction ir. excise duty fixed the 
levy sugar prices for 1977-78 season at 
the same leve: as those for 1976-77. 
This was done by notifying on 22nd 
December 1977 the Sugar (Price Deter- 
mination for 1977-78 Production) Order, 
1977. The petitioner is a manufacturer 
of D-28 grade of sugar. The price pay- 
able for this grade of sugar under this 
Order for Madhya Pradesh is Rupees 
180.66 per quintal for delivery into. 
railway wagons and Rs. 180.49 per 
quintal for delivery into buyer’s carts, 
lorries or other means of transport at 
the factory gate. The statement show- . 
ing the calculation as to how this price 
was fixed is exhibited by the respon~ 
dents as Ex. R-II. In accoardance with 
this table, the estimated cost of produc- 
tion including return on actual cane 
price is mentioned as Rs, 224.93 per 
quintal. Average realisation of free sale 
sugar for demestic consmuption and ex- 
ports is taken at Rs. 307.14 per quintal. 
By notification, dated 1st March 1978, 
the Government issued the Sugar (Price 
Determination for 1977-78 Production) 
Amendment Order, 1978. This Order 
applied to the supply of levy sugar 
after its commencement ie. from Ist 
March 1978. The price notified by this 
Order for D-29 grade of sugar for 
Madhya Pradesh is Rs, 198.69 per quin- 
tal for delivery into railway wagons 
and Rupees 198.52 per quintal for 
delivery into buyer’s carts, lorries 
or other means of transport at 
the factory gate. The return states 
that in fixing the aforesaid prices the 
Government took into account the 
2scalations in cost of manufacturing 
sugar which had occurred since the 
BICP submitted its interim report in 
June 1976. The Governmient worked out 
an All-India average levy price and al- 
lowed an interim increase from Ist 
March 1978 in price of levy sugar re- 
presenting the difference between the 
All India average levy price and the 
weighted average of zonal prices which 
had been fixed on 22nd December 1977. 
A further affidavit fled on 16th Janu- 
ary 1979 states that the All-India 
average levy price for D-29 grade of 
sugar was worked cut.at Rs. 186.50 
per quintal according to the calcula- 
tions made on the basis of the Tariff 


Commission's methodology and cost 


“1979 


schedules duly taking into account the 
esealations in cost of manufacturing 
sugar which had occurred since the 
BICP had submitted its interim report 
in June 1976, This affidavit further 
states that the All-India weighted . awe- 
Tage of the zonal prices which had 
been fixed in the beginning of the 
season on 22nd December 1977 came to 
Rs. 169.47 per quintal. The differerce 
between -the All-India average price 
and: the All-India weighted average of 
zonal prices was Rs. 18.03 and this 
difference was added to the zonal prices 
fixed by the order, dated 22nd Decem- 
ber 1977, and allowed as levy price 
from lst March 1978. Accordingly, zhe’ 
levy sugar price in Madhya Pradesh 
for D-29 grade of sugar was raised 
from Rs. 180.66 per quintal to Rupees 
198.69 per quintal, 


6. The first contention raised by the 
learned counsel for the petitioners is 
that under clause (d) of sub-section 
(3-C) of Section 3 of the Act, the Cent- 
ral Government cannot have regard 
to the profit which the producer makes 
by the sale of free sugar and that the 
securing of a reasonable return on the 
capital employed in the business of 
manufacturing sugar which the Gov- 
ernment must have regard to in fixing 
the price of levy sugar must be con- 
fined to the return realisable by the 
producer on the price fixed for levy 

` sugar, The learned counsel in support 
of this contention relied upon an un- 
reported judgment of the Madras High 
Court in Cauvery Sugars and Chemirals 
Ltd., Madras v. Union of India, W P. 
No. 38013 of 1975.and other connected 
‘petitions decided’ on 5-1-1979. The. 
said decision of the Madras High Court 
does support the contention of the 
learned counsel for the petitioners, It 
was held in that case that the profit 
‘earned by the producer by the sale of 
free sugar is not a relevant fact under 
clause (d) of sub-section . (3-C) of Sec- 
tion 3 of the Act for fixing the price 
of levy sugar. In holding so, the Court 
said that sub-section (3-C) of Sec 3, 
the object of which is to determine 
the price of levy sugar, cannot be 
availed of to mop off the profit eared 
or to be earned by the sale of free 
sugar in open market by lowering the 
price of levy sugar. It was also said 
that a contrary construction will in- 
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validate sub-section (3-C) and it will 
then offend Articles 19 (1) (f) and (g). 
and 31 of the Constitution. With great 
respect, we are not prepared to accept 
the view of the Madras High Court 
taken in- the aforesaid case because the 
construction accepted in the case of 
sub-section (3-C) of Section 3 of the 
Act was expressly negatived by the 
Supreme Court in the cases of Panipat 
Co-operative Sugar Mills v. Union of 
India (supra) and Anakapalle Co-op. 


Agri. and Industrial Society Ltd. v. 
Union of India (supra), In Panipat Co- 
operative ' Sugar Mills’ case the 


Supreme Court observed that the pur- 
pose behind enacting sub-section (3-C) 
was threefold: ‘To provide an in- 
centive to increase production of Sugar, 
encourage expansion of the industry, to 
devise a means by which the cane pro- 
ducer could get a share in the profits 
of the industry through prices for his 
cane higher than the minimum price 


fixed and secure to the consumer dis- 
tribution of at least a reasonable 
‘quantity of sugar at a. fair price.” 


[p. 543}. It was further observed that 
a reasonable return on the capital em- 
ployed in the business of sugar within 
the meaning of clause (d) of sub-sec- 
tion (3-C) of Section 3 refers to the 
business of manufacturing sugar as a 
whole and not to the business of manu- 
facturing levy sugar only. The con- 
tentions that clause (d) must be con- 
strued to be dealing with levy sugar 
only and that to bring-in the return on 
free sugar for purposes of deciding 
whether a return guaranteed under 
clause (d) was obtainable or not from 
the price fixed by the Government for 
levy sugar would be ushering a factor 
wholly extraneous to the sub-section 
were rejected as follows: 


“To accept these contentions would 
in our view mean disregarding (1) the 
language of the sub-section, and (2) 
the entire background in which it was 
enacted and the mischief it was intend- 
ed to remedy, As explained. earlier, 
the sub-section provides two things: (a) 
the determination by` Government of a 
fair price during the process of which 
regard shall be had to the four mat- 
ters set out therein, and (b) payment 
to the. manufacturer, part of - whose 
stock is levied, an amount ‘therefor’ 
calculated with reference itd ‘such 


168 M.P. [Prs. 6-7] Bhopal Sugar Industries v. Union of India 


price’ as the Central Government may 
determine. Though the payment would 
of course be for the stock required to 
be sold to Government, there is noth- 
ing in the sub-section to suggest that 
the price to be determined is to be 
with respect of that part of the stock 
of a particular manufacturer which is 
required to be sold to Government.” 
{pp. 544, 545] 


Similarly, the same contentions were 
negatived in the case of Anakapalle 
Co-op. Agri. & Industrial Society in 
the following words: 


"The first question formulated by us 
which arises in this writ petition can 
be divided into two parts. The first 
involves the point whether sub-section 
(3-C) of Section 3 of the Act deals with 
levy sugar only and is confined to it 
alone, particularly, in the matter of 
determination of a reasonable return as 
provided by clause (d) of that sub- 
- section. In the writ petitions 
argument on behalf of the sugar pro- 
ducers has been that the whole object 
of having a scheme of -partial control 
under which 60 to 70 per cent sugar 
has to be sold in accordance with the 
orders made by the Government under 
Section 3 (f) of the Act for which levy 
price is payable and the balance is 
saleable in the free market, would be 
defeated. The result of accepting an 
interpretation that profit on the free 
sale of sugar can be taken into account 
while considering whether a reasonable 
return has been allowed on the capital 
employed by the sugar producers 
would, it has been stressed, be con- 
trary to the scheme and purpose of the 


sub-section in question. This aspect of. 


the matter has been fully dealt with 
in the above connected case. We have 
held that fair price has to be deter- 
mined in respect of the entire produce 
ensuring to the industry a reasonable 
return on the capital employed in the 
business of manufacturing sugar. In 
other words the contentions of the 
sugar producers have been repelled.” 
736] 


The aforesaid decisions of the Sup- 
reme Court were distinguished by the 
` Madras High Court essentially on the 
reasoning that the validity of sub-sec- 
tion (3-C) was not challenged in those 
cases and that if the said construction 


the 
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is accepted, sub-section (3-C) would 
become invalid as violative of Articles 
19 (1) (f) and (g) and 3L of the Con- 
stitution. In our opinion, the distinc- 
tion so drawn is not really there. The 
Madras. High Court has lost sight of 
the fact that the Act was included in 
the Ninth Schedule at Item 126 by the 
Constitution (Fortieth Amendment). Act, 
1976 and the validity of any of its pro- 
visions is not open to challenge in 
view of Article 31-E of the Constitu- 
tion on the ground that it violates any 
of the fundamental rights in Para IIL 
It is true that the validity of sub-sec- 
tion (8-C) of Section 3 of the Act was 
not challenged in the aforesaid cases 
before the Supreme Court; but in view 
of the Constitution (Fortieth Amend- 
ment) Act, 1976, that distinction ceases 
to be of any substance. Moreover, in 
Panipat Co-operative Sugar Mills’ case 
the Supreme Court held that the Gov- 
ernment cannot fix any arbitrary price 
or fix it on extraneous considerations 
or such that it does not secure a re- 
asonable return on the capital employ- 
ed in the industry, “Such a fixation”, 
the Court observed “would at once 
evoke a challenge, both on the ground 
of its being inconsistent with the guide- 
lines built in the sub-section and its 
being in contravention of Articles 19 (1) 
(f) and (g) and 31. of the Constitution.” 
fp. 546]. Impliedly, the Supreme Court 
must be taken to have held that price 
fixation for levy sugar by taking into 
account the return to the industry 
from free sugar would not invalidate 
the price fixation on the ground that 
it violated Articles 19 (<) (£) and (g) 
and 31 of the Constitution. In our 
opinion, and we say this with profound 
respect to the learned Judges of the 
Madras High Court, it is not open to 
us to distinguish the aforesaid direct 
authorities of the Supreme Court on 
the question of construction of cl. (d) 
of sub-section (3-C) of Section 3 of the 
Act as has been done by the Madras 
High Court, and to accept the construc- 
tion which was expressly negatived by 
the Supreme Court. 


7. The next contention of the learn- 
ed counsel for the petitioners is that 
the profit made by the industry or a 
producer on sales of free sugar should 
not enter the price fixation of levy 
sugar, at any rate, after the introduc- 
tion of clause 5-A in the -Sugarcane 
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(Control) Order, 1966. It was also con- 
tended that, in any case, clause &-A 
should enter the price fixation of levy 
sugar as a factor within clause (d) of 
sub-section (3-C) of Section 3 of the 
Act. In our opinion, none of these cm- 
tentions is well founded. Clause 5-A 
was inserted on 25th September 1874 
in the Sugarcane (Control) Order, in 
so far. as relevant, it provides ‘that 
where a producer of sugar, or his 
agent purchases sugarcane from a 
sugarcane grower during each sugar 
year, he shall, in addition to the mini- 
mum sugarcane price fixed unier 
clause (3), pay to the sugarcane grower 
an additional price, if found due in 
accordance with the provisions of the 
Second Schedule annexed to the Order. 
The Second Schedule referred to in 
clause 5-A is as follows: 
SECOND SCHEDULE 
(See Clause 5-A) 

The amount to be paid on account of 
additional price (per quintal of sugar- 
cane) under clause 5-A by a producer 
of sugar shall be computed in acccrd- 





ance with the following form ia, 
namely:— 
i R—L+2A—B , 
X= 
2C 
Explanation— In this formula; 
(1) 'X’ is the Additional price in 


rupees per quintal of sugarcane pay- 
able by the producer of sugar to the 
Sugarcane grower; 

(2) 'R’ is the amount in rupees of 
sugar produced during the sugar year 
excluding the excise duty paid or pay- 
able to the factory by the purchaser, 


(3) ‘L’ is the value in rupees of sugar 


produced during the sugar year, as 
calculated on the basis of the unit 


cost per quintal ex-factory, exclusive 
of excise duty, determined with refer- , 
ence to the minimum sugarcane _ price 
fixed under clause 3, the final working 
results .of the year and the cost sche- 
duled and return recommended by such 
authority as the Central Government 
may specify from time to time; 

(4) ‘A’ is the. amount found payable 
for the previous year but not actually 
paid vide sub-clause (9); 

(5) ‘B’ is the excess or shortfall. in 
realisations from actual sales of the un- 
sold stocks of sugar produced during 
the sugar year, as on 30th day of Sep- 
tember:. vide Item. 7- (ii) below wkich 
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is carried forward and adjusted in the 
sale realisations of the following year; 

(6) 'C’ is the quantity in quintals of 
Sugarcane purchased by the producer 
of. sugar during the sugar year; 

(7) The amount ‘R’ referred to in the 
Explanation 2 shall be computed as 
under, namely:— 7 

(i) the actual amount realised during 
the sugar year; and g 

(ii) the estimated value of the unsold 
stocks of sugar held at the end of 30th 
September, calculated in regard to free 
sugar stocks at the average rate of 
sales made during the fortnight 16th to 
30th September and in regard to levy 
sugar stocks at the notified levy as on 
the 30th September, : 

Explanation— In this schedule ‘sugar’ 
means any form of sugar containing 
more than ninety per cent sucrose, 
The formula set out above and the Ex- 
planations given in the formula of ‘X’, 
‘R’, 'L and 'C’, go to show that the ob- 
ject of clause 5-A is to enable the 
sugarcane growers to share one-half of 


the profit made by a producer over 
and above. the reasonable return re- 
commended by such authority as the 


Central Government may specify. The 
purpose behind the provision is that if 
a producer makes profit in excess of 
what may be described as a reasonable 
return, he must share the same with 
the producers of sugarcane who are 
otherwise entitled only to the mini- 
mum sugarcane price fixed under cl. 3 
of the Order. Clause 5-A comes into 
operation after the final working re- 
sults of the year as is indicated by the 
Explanation of ‘L’ in the Schedule. 
Clause 5-A has no relevance at the 
stage of price fixation of levy sugar 
at the commencement of the year. The 
meaning of clause (d) of sub-sec, (3-C) 
of Section 3 of the Act, as explained 
by the Supreme Court in the cases of 
Panipat Co-operative Sugar Mills v. 
Union of India (supra) and Anakapalle 
Co-op, Agril.' and Industrial Society 
Ltd. v. Union of India (supra) cannot. 
be taken to have been overridden by 
the insertion of clause 5-A in the 
Sugarcane (Control) Order. Clause (d) 
of sub-section (3-C) of Section 3 of the 
Act is to ensure- a reasonable return to 
the industry, and clause 5-A' of the 
Sugarcane (Control) Order operates, as 
explained above, for the ‘benefit of 
Sugarcane -growers when profits are 
made beyond a reasonable return by a 
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producer of sugar. There is thus no 
conflict between clause (d) of sub-sec- 
tion (3-C) of Section 3 of the Act and 
clause 5-A of the Sugarcane (Control) 
Order. The latter, therefore, cannot 
affect the meaning of the former or the 
methodology applied in price fixation 
under the former. 


contention of the 
learned counsel for the petitioners is 
that the price fixation by Notification, 
dated 22nd December 1977, was on the 
basis of the figures available for the 
production year 1975-76 and the price 
fixation was done without any regard 
to the cost of production in the year 
1977-78 and the prevailing price of 
sugar in that year. It is argued that 
because of this defect the price fixation 
was entirely arbitrary and cannot be 
said to be in accordance with the prin- 
ciples laid down in sub-section (3-C) 
of Section 3 of the Act. We have al- 
ready set out the facts and circum- 
stances as stated in the return leading 
to the price fixation of levy sugar for 
the production year 1977-78 by notifi- 
cation, dated 22nd December 1977. The 
only comprehensive data which the 
Government had before it was the cost 
schedules contained in the interim re- 
port of the BICP which was submitted 
in the last week of June 1976 for fixa- 
tion of ex-factory price of levy sugar 
of 1975-76 season on the basis of the 
actual recovery, duration, cane prices 
paid etc. as well as extra realisations 
expected from the sale of non-levy 
sugar of that season. The final report of 
the BICP which was submitted in Nov- 
ember 1976 recommended grouping of 
sugar factories into price zones on the 
basis of their performance characteris- 
tics in place of geographical zoning. 
This recommendation was not accepted 
by the Government. The Government, 
on the other hand, decided that each 
factory should be individually consi- 
dered for the purpose of fixation of 
price of levy sugar and the BICP was 
requested to undertake the cost calcu- 
lations on that basis, It appears that 
the BICP could not submit its report 
on this aspect of the matter before the 
control on sugar was abolished in Au- 
gust 1978. The prices of levy sugar for 
the production years 1976-77 and 1977- 
¥8 were the same as notified for 1975- 
76 on the basis of the interim report of 


the BICP submitted in June 1976. It 


8. The further 
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is thus clear that the petitioners’ griev- 
ance that the fixation of price of levy 
sugar for the year 1977-78 by notifica- 
tion, dated 22nd. December 1977, was not 
on the basis of any data collected for 
that year but on the basis of the data 
for the year 1975-76 is clearly justified. 
There is also enough material to hold 
that the data for the year 1975-76 did 
not hold good for the yeer 1977-78. In 
accordance with the data for the year 
1975-76, the estimated cost of produc- 
tion per quintal including return of 
Rs. 13.27 on actual cane’ price worked 


out at Rs. 224.93. The estimatetd cost 
of production, however, for Madhya 
Pradesh Zone, presumably without 


even taking into account the retrun on 
actual capital employed, was Rs. 240 
per quintal as stated by the Minister 
of State in the Ministry of Agriculture 
and Irrigation on 31st July 1978, in the 
Parliament: (see Petitioners’ Annexure 
K). Further, the estimatec cost of pro- 
duction for the year 1975-76 did not 
naturally take into accourt the increas- 
ed minimum bonus cf 8.33 per cent by 
Ordinance No. 9 of 1977 which came 
into force on 3rd September 1977. 
Again, the data for the year 1975-76 
takes into consideration the average 
realisation of free salz sugar for 
domestic consumption and exports at 
Rs. 307.14 per quintal, whereas it is ad- 
mitted in the return (paragraph 17) 
that the average realisation per quintal 
of sugar for the year 1976-77 was only 
Rs. 219.01 for exports and Rs, 277.97 
for internal consumption, i.e, much 
below the average realisation of free 
sugar in 1975-76. The petitioners fur- 
ther alleged in paragraph 18 of the pe- 
tition that the average price of free 
sugar dropped further to Rs, 230 to Ru- 
pees 240 per quintal by February 1978 
when release order for free sale of 
sugar was issued in favour of the peti- 
tioner company out of the production 
of 1977-78. It is a matter of common 
knowledge that the prices went on fall- 
ing as a result of which sugar was 
completely decontrolled in August 1978. 
The fact that the price of free sugar 
dropped in the year 1977-78 is not 
denied in the return. Frem all these 
facts it is clear that the data for the 


year 1975-76 which was applied for fix- 
ing the price of levy sugar for the 
year 1977-78 and on the basis of which 
the levy price for the year 1977-78 was 
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fixed ‘at the same rate as notified . for 
the year 1975-76 had no relation wkat- 
soever to, the actual facts which ex:st- 
ed in the year 1977-78 and -on- the’ basis 
of which the price of levy sugar for 
that year ought to have been fixed. 
Prima facie, therefore, the price fixa- 
tion for the year 1977-78 by Notifica- 
tion, dated 22nd December 1977, was 
arbitrary. 5 

9. It is, however, submitted in the 
return that certain steps mentioned 


hereinafter were taken by the Govern- . 


ment in view of the changed circum- 
stances and keeping in mind the ‘n2ed 
to ensure a reasonable return to the 
cane .growers and at the same time to 
enable the industry to function in a 
viable manner. These steps are: 

“(i) The excise duty on free 
sugar has been reduced from 45% 
274% w.e.f 16-11-77. 

(ii) The weighted average ex-factory 
price for levy sugar on an All India 
basis shall be fixed at Rs. 187.50 per 
quintal. Accordingly, the prices of l=vy 
sugar in different zones have (been) 
worked out and notified vide the Sugar 
(Price Determination for 1977-78 Fro- 
duction) Amendment Order, 1978, dated 
1st March 1978. In respect ‘of Madhya 
Pradesh Zone the price of D-29 grade 
sugar has been revised from Rs. 188.66 
per quintal to Rs. 198.69 per quintal 
for delivery of sugar into railway 
wagons excluding excise duty. 


sale 
to 


(iii) Excise rebate will be. given to 
encourage the factory to continue he 
crushing beyond 30th April 1978 to ab- 
sorb as much of the additional cane 
production as possible this year. 


(iv) Export of 6.5 lakhs tonnes of 
sugar (which is the quota in effect lor 
1977-78 in the international sugar 
agreement) will be permitted. 

(v) From December 1977 the releases 
of both levy and non-levy sugar have 
been substantially increased. 

(vi) The restrictions on inter-State 
movement of free sale sugar have been 
withdrawn.” , 

It is, however, not clear from the re- 
turn whether the steps so taken were 
sufficient to. ensure to the industry re- 
turn of the cost of production within 
clauses (a), (b) and (c) of sub-sec. (2-C) 
of Section 3 of the Act and a reason- 
able return on the capital ‘employec in 
the business of manufacturing’ sugar 
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within clause (d) of the same sub-sec- 
tion. One of the important steps which 
the Government alleges that it took. in 
favour of the industry was to raise the 
price of levy sugar from Rs. 180.66 per 
quintal to Rs. 198.69 per quintal with 
effect from ist March 1978 by issuing 
the Sugar (Price Determination for 
1977-78 Production) Amendment Order, 
1978. We ‘have already stated that the 
cost of production as reported by the 
Government itself-in Parliament for 
Madhya Pradesh Zone for the year 
1977-78 was Rs. 240 per quintal. We 
have also stated that the price of free 
sugar was constantly -falling and had 
dropped to Rs. 230 to Rs. 240 per quin- 
tal by the month of February 1978. The 
price of free sugar for the year 1977- 
78 was nearly the same as the cost of 
production. It was, therefore, impossible 
for any producer in Madhya Pradesh 
to compensate himself for the low price 
paid by the Government for levy sugar 
from the price realised, by him on the 
sale of free sugar. The price fixed on 
22nd December 1977 at Rs. 180.66 per 
quintal and the amended price fixed 
from lst March 1978 at Rs. 198.69 per 
quintal for levy sugar were much be- 
low the cost of production. As: it was 
impossible for, the producer to compen- 
sate himself from the sale of free sugar 
for low fixation of price of levy sugar, 
it cannot be said’ that. in fixing the 
price of levy sugar the-Government had 
any regard for clauses (a), (b), (c) and 
(d) of sub-section (3-C) of Section 3 of 
the Act, . 
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10. As earlier stated, the respon- 
dents filed an additional affidavit on 
16th January 1979 to show as to how 
the levy price of Rs, 198.69 per quintal 
was fixed from Ist March 1978. In this 
affidavit it is stated that All India ave- 
rage price of levy sugar was calculated 
on the estimated All India -average 
realisation of Rs. 289.76 per quintal. It 
is further stated that open market 
prices of non-levy sugar at that time 
were ranging between Rs, 308 to Ru- 
pees 355 per quintal and that the fall 
of price took place when the sugar was 
decontrolled on 16th August 1978, The 
averments in the affidavit that the 
prices of non-levy sugar were ranging 
between Rs. 308 to Rs. 355 per quintal 
and that Rs. 289.76 per quintal was a 
proper estimate of All India average 
realisation cannot be accepted to be 
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correct. We have already noticed that 
the petitioners specifically stated in 
paragraph 18 of the petition that the 
average price of free sugar which in 
1976-77 was Rs. 275 per quintal further 
dropped to Rs. 230 to Rs, 240 per quin- 
tal in the month of February when the 
release order for free sale of sugar was 
issued in favour of the petitioner Com- 
pany out of the production for 1977-78 
season, This averment was not specifi- 
cally denied in the return. All that was 
stated therein was that the prices of 
sugar normally fall during the begin- 
ning of the suger season and rise in 
the latter part of the season. We have 
also noticed thdt the return clearly 
mentioned that average realisation per 
quintal of free sugar for 1976-77 was 
Rs. 219.01 for sugar released for- ex- 
ports and Rs. 277.97 for sugar released 
for internal consumption. - The down- 
ward trend of prices alleged in the 
petition was not at all denied. Further, 
in The Gwalior Sugar Co, Ltd. v. The 
Union of India, M. P. No. 78 of 1978 
(Madh. Pra.), which was heard along 
with the present petition and which 
was filed on 29th April 1978, the fact 
that the free sugar price had crashed 
to Rs. 230 to Rs. 240 per quintal in 
1978 when the petition was filed, which 
fact was alleged in paras 26.3 and 26.5 
of the petition, was not specifically 
denied and all that was stated in the 
return on this point was: “As regards 
the price of free sale sugar, these are 
settled according to the various market 
conditions and the Government exer- 
cised no control over them except by 
regulating, the release of free sale 
sugar.” [para 23 of the return). In 
these circumstances, we are unable to 
accept the additional affidavit filed in 
January 1979 that the All India aver- 
age realisation on Ist March 1978 when 
the levy price was amended was Ru- 
pees 289.76 per quintal or that the 
price of non-levy sugar at that time 
ranged between Rs, 308 to Rs. 355 per 
quintal. At any rate, these figures can- 
not be accepted for the Madhya Pra- 
desh Zone. 


11. Price fixation under Sec. 3 (1) 
and Section 3 (2) (c) of the Act is ma~- 
terially different from price fixation 
under Section 3 (8-C) of the Act. In 
the case of the former, the dominant 
purpose is to ensure the availability of 
essential commodities to the consumers 


at a fair price and a reasonable return 
on investment or a reasonable rate of 
profit is not the sine qua non of the 
validity of price fixation; but in the 
case of price fixation under Sec, 3 (3-C) 
it is statutorily obligatory to ensure 
to the industry a reasonable return on 
the capital employed in the business of 
manufacturing. sugar. This distinction 
was pointed out by the Supreme Court 
in Shree Meenakshi . Mills v. Union of 
India, AIR 1974 SC 366 at p. 381 and 
M/s. Prag Ice & Oil Mills v. Union of 


` India, AIR 1978 SC 1296 at p. 1316 (para 


64). In the latter case, 
C. J., speaking for the majority, 
served as follows: 


Chandrachud, 
ob- 
“Counsel for petitioner relied upon 

the decisions in Panipat Co-operative 

Sugar Mills v. Union of India, AIR 1973 

SC 537 and Anakapalle Co-op. Agri, 

and Industrial Society Ltd. v. Union of 

India, AIR 1973 SC 734 in support of 

their contention that fixation of a 

price without ensuring a reasonable 

return to the producers or dealers is 
unconstitutional. The infirmity of ‘this 
argument, as pointed out in Meenakshi 

Mills v. Union of India, is that these 

two decisions turn on the language of 

Sec. 3 (3-C) of the Essential . Commo- 

dities Act under which it is statutorily 

obligatory to ensure to the Industry 

a reasonable return on the capital em- 

ployed in the business of manufactur- 

ing sugar. These decisions can, there~ 
fore, have no application to cases of 
price fixation under Section 3 (1) read 
with Section 3 (2) (© of the Act. Cases 

falling under sub-sections (3-A), (3-B) 

and (3-C) of Section 3 of that Act be- 

long to a different category al- 
together.” 


12. From the aforesaid discussion it 
is clear that in fixing the prices of 
levy sugar for the year. 1977-78 by the 
notifications issued on 22nd December 
1977 and ist March 1978 the Govern- 
ment did not have regard to the’ fac- 
tors mentioned in causes (a); (b) (e) 
end (d) of sub-sectian (3-C) of Section 
& of the Act, The data adopted was 
for the year 1975-76- which had no 
relevance to'the facts and circum- 
stances prevailing in the year 1977-78. 
The. price fixed for levy sugar did not 
secure a reasonable return to the indus-' 
try on the capital.. employed in the 
business of manufacturing sugar or 
even return of the cost :of production, 


\ 


it for fixing the price of levy 
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The price fixation by the said notifica- 
tions cannot, therefore, be allowed to 
stand. The- Government will, therefore, 
have to re-fix the price of levy sugar 
for 1977-78 season up to the. date when 
sugar was decontrolled. We would, 
however, like to point out that no 
producer is entitled to have the pzice 
of levy sugar fixed at rate higher tnan 
the prevailing rate for free sugar. The 
object of price fixation under sub-sec~ 
tion (3-C) of Section 3 of the Act was 
not to enable the industry to make 
profit when it could not do so by the 
sale of its product in the free mar=et. 
The Government is, therefore, not 
obliged to’ fix the price of levy sugar 
in any case above the market rate pre- 
vailing at the relevant period for free 
ugar in the particular zone. 


13. The learned counsel for the peti- 
tioners also submitted that the pzice 
fixation by the Notification, dated 1st 
March 1978, was only an interim fixa- 
tion and that the Government was 
obliged to make a final fixaction in ac- 
cordance with sub-section (3-C) of 
Section 3 of the Act. There is. consi- 
derable force in this argument. In 
Annexure R-I-A, filed along with the 
affidavit dated 26th September 197€, it 
is stated in paragraph 36 that “an in- 
terim increase in price of levy sugar 
representing the difference between this 
price (All-India avearge price) and the 
weighted average of price which ad 
been fixed inthe beginning of the season 
was allowed with effect from 1-3-1973.” 
This would show that increase in price 
from ist March 1978 was an interim 
measure and the Government inten-ted 
to fix the price finally for levy sugar 
after collecting the relevant zonal data 
for the year 1977-78. It appears that 
















‘as sugar was decontrolled completely in 
‘ August 1978, 


the Government did not 
think it necessary to finalise the price 
of levy sugar for 1977-78. 
nion, as the price fixation by Notifca- 
tion, dated 1st March 1978, was only 
an interim measure, the Government 
was duty-bound to finally fix the price 
of levy sugar for 1977-78 for the pare 
sugar was not decontroilled, 

14. It was also contended that in 
taking into account the All-India ave- 
Yage price of levy sugar and in using 
suzar 


for Madhya Pradesh by Notification, 


- dated ist March 1978, the .Government 


‘contravened the provisions of sub-sec- 
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In our opi. 
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cause the said provisions contemplate 
that the data collected and: applied 
must be zonal. In our opinion, it is 
not necessary to go into this question 
any further because we are striking 
down the price fixation by the impugn- 
ed notification on’ other grounds, 


15. The petition is allowed. The 
Notifications dated 22nd December 1977 
and ‘1st March 1978, fixing the price of 
levy sugar for Madhya Pradesh Zone 
are quashed. The Union Government 
is directed to re-fix the price of levy 
sugar for 1977-78 production for the 
Madhya_ Pradesh Zone for the period 
up to 16th August 1978 when sugar was 
completely | decontrolled. There shall 
be no order as to costs of this peti- 
tion. The security deposit be refunded 
to the petitioner, 

Petition allowed. 
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G. P. SINGH, Č. J. AND 
B. C. VARMA, J. 

Brij Gopal Denga and others, Peti- 
tioners v. State of Madhya Pradesh and 
another, Respondents. 

‘Mise. Petn. Nos, 342 and 396 of 1977, 
D/- 25-6-1979.* 


Madhya Pradesh Co-operative Socie- 
ties Act (17 of 1961), S. 19-C (2) and 
(3) — Constititional validity of — 
Not violative of Art. 19 (1) (c) — Ex- 
pression ‘in the imterests of general 
public’ in Art. 19 (6) and the word 
‘morality’ in Art, 19 (2) and (4), mean- 
ing of — Power conferred on the Regi- 
strar, Co-operative Societies to expel a 
member of society is a reasonable re- 
striction within clauses (4) and (6) of 
Art. 19 of Constitution, ATR 1951 Pat 
12 (SB), Dissented from. (Constitution 
of India, Art. 19 (1) (c), (2),. (4) and 
(6) ). 

The provisions of Section 19-C (2) 
and (3) do not infringe the right to 
form _ associations guaranteed under 
Art.. 19 (1) (c) of the Constitution, Sec- 
tion 19-C (2) is a reasonable restriction 
in the’ interests of morality on the 
fundamental right to form an associa- 
tion within the meaning of clause (4) 


ee DS IP ic GSE CER POTS 
*(To quash order, D/- 23-7-1977 passed 
-by Joint’ Director, Co-op, Societies, 
M. P. Bhopal), l ? 
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of Art. 19. The power conferred is 
quasi-judicial in nature and the order 
of expulsion is appealable and that the 
period of five years during which a 
person is ineligible to become a mem- 
ber is also reasonable. However, even 
on the assumption that expulsion of a 
member by the Registrar affects his 
right under Article 19 (1) (c), the power 
conferred on the Registrar constitutes 
reasonable restriction in the interests 
of morality within the meaning of 
clause (4) of Art. 19. (Paras 14, 15) 
Section: 19-C (2) enables the Registrer 
to expel a member when it is “neces- 
sary or desirable in the interests of 
the society.” The expression ‘“neces- 
- sary or desirable in the interests of 
the society’ must in the context be 
construed to embrace grounds similar 
to those on which a member can be 
expelled by a resolution of the Com- 
mittee of the society under S. 19-C (1). 
The grounds on which a member can 
be expelled under S, 19-C (1) are illu- 
strative as to when it would be neces- 
sary or desirable to expel a member 
under Section 19-C (2). Speaking brief- 
ly, a member is expelled when he acts 
against the interests of the society and 
undermines the moral base of doing 
business in co-operation. Co-operation 
is a great moral movement and pro- 
vides as a substitute for material as- 
sets, honesty and sense of moral obliga- 
tion and keeps in view the moral 
rather than the material sanction. Hav- 
ing regard to the true nature of co- 
operation which the Act intends to 
foster, the power of expulsion of a 
member conferred on the Registrar by 
Section 19-C (2) can be described to 
be a power for preservation of mora- 
lity amongst the members which is 
absolutely necessary for doing business 
in co-operation, The power of ex- 
pulsion of a member, whether exercis- 
ed by the members or the Registrar, is 
a power to preserve the moral base of 
a co-operative society. The word 
“morality” occurs in clauses (2) and 
(4) of Article 19. By morality, here 
is meant the ideas about right and 
wrong which are accepted by the right 
‘thinking members of the society as a 
whole. of the country. Morality is a 
fluid concept and its content will de- 
pend upon the time, place and stage of 
civilisation. AIR 1951 Pat 12 (SB), Dis- 

sented from. (Case law discussed.). 
f (Paras 15, 15) 
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Co-operation is a method of . doing 
business. The members of an association 
er a society formed for business pur- 
poses can only claim the right to carry 
cn the business like all other citizens 
subject to- restrictiors imposablé under 
clause (6) of Article 19. The impugned 
provisions of the Act which enable the 
Registrar to expel a member if it is 
desirable or necessary in the interests 
of the society, are intended to protect 
she business of the society and the 
interests of its members. The. power 
conferred on the Registrar is in the 
interests of the gereral public within 
the meaning of clause (6) of Article 19. 
The expression “ir the interests of 
general public’ does not require that 
the legislation to fall within the pro- 
tection of clause (6) must be in the 
interests of the. public of the whole of 
the Republic. The expression means 
nothing more than “in publie interests” 
and a legislation intend2d to protect 
the interests of a limited class of per- 
sons may well be “in the interests of 
the general public”; The restriction 
imposed by the impugned provisions is 
reasonable, The Registrar is required to 
give notice to the member concerned 
to explain why he should not be ex- 
pelled. The power conferred is quasi~ 
judicial in nature. The Act provides 
for an appeal against the order of the 
Registrar. The expulsion debars a 
member for readmission as a member 
for a period of five years. Even an 
explusion by the memb=2rs themselves 
under sub-section (1) of Section 19-C 
has the same effect. The impugned 
provisions constitute reasonable restric-: 
tions in the interests af the general 
public within the meaning of clause (6) 
(Paras 11, 13) 
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Gulab Gupta, for Petitioners; K. k 
Adhikari, Govt. _ Advocate, for Respm- 
dents. 

G. P. SINGH, C. J.:— This order skall 
also dispose of ‘Misc. Petition No. 396 
of 1977. ; 

2. The petitioners in both these peti- 
tions which are filed under Art-cle 
226 of the Constitution, challenged the 
constitutional validity of sub-sectians 
(2) and (3) of Section 19-C of the 
Madhya Pradesh Co-operative Sociezies 
Act, 1960, hereinafter referred to as 
the Act. . i : 

3. Petitioner No. 1 in Mise. Petition 
No. 342 of 1977 is a citizen of India. 
Petitioners 2 ‘and 3 in this petition are 
co-operative societies registered under 
the provisions of the Act. Petitioner 
No. 1 is a member of these societies. 
He is also a member of some other co- 
operative societies of Chhatarpur Dis< 
trict, By order dated 23rd June 1977, 
passed under sub-sections (2) and (3) 
of Section 19-C of the Act, the Regi~ 
strar, Co-operative Societies, expelled 
the petitioner No. 1 from all the socie- 
ties of which he was a member for a 
period of five years. 

4. The petitioner. in Mise. Petition 
No. 396 of 1977 was ‘a member of four 
co-operative societies. He was also con- 
nected with several other co-operative 
societies in .various capacities, By order 
dated 25th August 1977, passed under 
sub~sections (2) and (3) of Section 19-C, 
the Registrar expelled the petitioner 
from the four societies of which he was 
a member. 

5. The aforesaid orders of expulsion 
are challenged by the petitioners on 
the ground that provisions of sub-sec- 
tions (2) and (3) of Section 19-C are 
ultra vires and void as they infringe 
the fundamental fight guaranteed unier 
Article 19 (1) (c) of the Constitution, 
viz. the freedom to form associations. 
The orders of expulsion are also attatk- 
ed on ‘merits in the petitions; but at 
the stage of arguments the only ground 
pressed: was the constitutional valicity 
` of the aforesaid sub-sections, for ithe 
petitioners have an alternative remedy 
of challenging the orders on merits by 
filing appeals under Section 77 of che 
Act. z 

6. The long title of the. Act shcws 
that it was enacted to consolidate end 
amend the laws: relating to Co-opera- 
tive Societies in Madhya Pradesh. Dif- 
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ferent laws on Co-operatives were in 
force in the constituent units of the 
State. As indicated in the objects and 
reasons; the Act was passed “in order 
to have one uniform law for the whole 
State and with a view to strengthening 
and developing the Co-operative move- 
ment and to extend the assistance by 
the State including State partnership, 
wherever necessary.” Section 2 (z) de- 
fines “society” to mean a co-operative 
society registered or deemed to be 
registered under the Act. The deeming 
clause is obviously enacted to take in 
a society registered under the repealed 
Acts, ‘Section 4 of the Act provides 
that “subject to the provisions of this 
Act, a society which has. as its objects 
the promotion of. the economic interest 
of its members or their general welfare 
in accordance with co-operative prin- 
ciples or a society established with the 
object of facilitating the operations of 
such a society, may be registered under 
the Act, The expression “may be regi- 
stered” as used in Section 4, will show 
that registration is: not ‘compulsory. 
Section 6 provides for conditions of 
registration, Section 8 confers power on 
the Registrar to decide certain ques- 
tions pertaining to. registration. Section 
9 provides. . that if the Registrar is 
satisfied that society has complied with 
the provisions of the Act and the rules 
and that its proposed bye-laws are not 
contrary to the Act or the rules, he 
may register the society and its bye~ 
law with modifications as he may con- 
sider necessary. The section further 
provides that no society shall.be regi- 
stered, if in the opinion of the Regi- 
strar, it is likely to be economically 
unsound or is likely to. have an adverse 
effect upon any other society. Section 
10 of the Act classifies the societies 
under ten heads, namely: (i) Consu- 
mers’ Society; (ii) Farming Society; (iii) 
Federal Society; (iv) Housing Society; 
(v) Marketing Society; (vi) Multipur- 
pose Society; (vii) Producers’ Society; 
(viii) Processing Society; (ix) Resource 
Society; and (x) .General Society. The 
Registrar may further classify the 
societies falling under any of these 
heads under the following categories: 
(a) Apex Society; (b) Central Society; 
and (c) Primary Society. Section 19 of 
the Act provides as to who may be- 
come members of the society. An indi- 
vidual competent to contract; any other 
society; a public trust; a firm, company 
or any other- body corporate, register- 
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ed, established or constituted under any 
law for the time being in force; a 
society registered under the M. P. 
Societies Registration Act; 1959, and the 
State Government -may become member 
of a society. Section 19-A provides for 
disqualification of members. A person 
is not eligible for admission if he is 
an undischarged insolvent; if he has 
been sentenced for an. offence involv- 
ing moral turpitude; and if he or any 
member of his family, having common 
interest with him, carries on business 
similar to one carried on ‘by the society. 
If a person becomes subsequently dis- 
qualified to be a member he ceases to 
be a member as provided in Section 
19-B. Section 19-C of which sub-sections 
(2) and (3) are challenged, deals with 
expulsion of members. Sub-section (1) 
of Section 19-C provides for expulsion 
of members by a resolution passed by 
the Board of Management of the 
Society which is called the Committee. 
Sub-section -(2) confers power on the 
Registrar to expel a member of a 
society when it appears to him “to be 
necessary or desirable in the interest 
of the society.” Sub-section (3) provides 
that no member of a society, who has 
baen expelled, shall be eligible for 
readmission as a member of the society 
up to a peridd of five years. It- would 
be useful to quote the entire section. 
The section is as follows: 


“19-C, Expulsion of members. — (1) 
The Committee may, by a resolution 
passed by three-fourths majority of 
the members present and voting at a 
meeting held for the purposes, expel a 
member if he— 

(a) intentionally does any act likely 
to injure the credit of the society or 
bring it to disrepute; or 

(b) wilfully deceives the society by 
false statement; or 

(c) carries on any business which 
comes or is likely to come into con- 
flict with the business carried on by 
the society; or 

(d) persistently makes default in pay- 
ment of his dues or fails to comply 
with any provisions of the bye-laws: 


Provided that no such resolution shall 
be valid unless the member concerned 
has been given seven days’ notice, 
either personally or by registered post, 
of the proposal to expel him and has 


been given an opportunity to represent - 


his case to the committee. 
(2) Notwithstanding anything con- 
tained in the Act or rules or bye-laws 
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made thereunder where it appears to the 
Registrar to be necassary or desirable 
in the interest of the soziety to expel 
a member from the society he may call 
upon such member and the society, to 
explain within a period to be specified 
by him why such member should not 
be expelled from the society. If the 
member -or society fails to furnish his 
ər its explanation within the time 
specified or after consicering the ex- 
planation, if received. the Registrar may 
pass an order expellmg a member from 
the society. 


(3). No member of a society, who has 
been expelled under sub-section (1) or 
sub-section (2) shall be eligible for re- 
admission as a member of the society“ 
up to a period of five years from the 
date of such expulsion.” 


Section 31 of the Act provides that the 
registration of a society shall render it 
a body corporate by the name under 
which jt is registered, having perpetual 
succession and a common seal, and with 
power to hold property, enter into 
contracts, institute and defend suits 
and other legal proceedings and to do 
all things necessary for the purposes 
for which it was constituted. A society 
may be wound up under Section 69 
by an order of the Registrar when he 
is of opinion that the society ought to 
be wound up. The Registrar may also 
direct the winding up of a society; (a) 
where the society has not commenced 
working within a reasonable time of 
its registration or has ceased to work; 
or (b) where in the opinion of the Regis- 
trar the society kas been working 
mainly for promoting the interest of 
any individual or group of individuals 
and not of the members generally; or 
(c) where the society has ceased to com- 
ply with any conditions as to registra- 
tion: or management under ‘the Act, 
rules or bye-laws; and (d) where the 
primary credit society continues to be 
in default by not recovering its full 
overdue demand from members for con- 
tinuous three co-op2rative years and 
even after supersession, ¿it fails to re- 
cover full overdue demand, Section 73 
provides that no person other than a 
society registered under the Act anda 
person or his successor in his interests 
of any name or title under which he 
traded or carried on business at the 
date on which the Act ceme into force, 
shall, without the sanction of the State 
Government, function, trade or carry 
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on business under any name or title of 
which the word “Co-operative” or its 
equivalent in any Indian language forms 
part, The Act makes various provi- 
sions for control of the affairs of the 
society by the Registrar. The Act only 


applies to societies registered under the 


Act, Apart from the benefit of in- 
corporation, a society governed by the 
Act has certain privileges to which we 
shall refer later. The Act does not 
make it compulsory for a society to 
register itself under the Act. But a 
society not registered under the Act 
cannot use the word “Co-operative” as 
& part of its name and cannot enjoy the 


privileges available to a registered 
Society. 
7. The contention raised by the 


fearned counsel for the petitioners that 
sub-sections (2) and (3) of Section 19-C 
are void as they impinge upon a cti- 
zen’s fundamental right guaranteed 
under Art. 19 (1) (c) of the Constitution, 
is as follows, The petitioners submit 
that the right to form association im- 
plies that persons forming an associa- 
tion have also the right to continue as 
members of the association and that any 
law which takes away the membership 
of those who have voluntarily joined 
will be a law violating the right to 
form the association, It is also sub- 
mitted that the power of the Registrar 
to expel a member conferred on him 
by: sub-section (2), on the ground that 
the expulsion is necessary or desirable 
in the interests of the society, is m- 
related to any of the matters referred 
to in clause (4) of Article 19 of the 
Constitution and is, therefore, invalid, 
The petitioners heavily relied upon the 
ease of Damyanti v, Union of India AIR 
1971 SC 966. 


8. To appreciate the correctness of 
this argument, it is necessary to uncer~ 
stand the nature of a co-operative 
society. We have already seen that 
societies which can be registered under 
the Act are those which have (as) their 
objects the promotion of the economic 
interest of their members or their 
general welfare in accordance with the 
co-operative principles or similar ob- 
jects, The basic principle of co-opera~ 
tion is that the members join as human 
persons and not as capitalists. Co-opera- 
tion is a form of organisation wherein 
persons associate together as human 
beings on the basis of equality for the 
promotion of the economic interes: of 
themselves, Co-operation is a method of 
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doing business with an athical base. 
“Each for all, and all for each” is 
the motto of co-operation, Co-operation 
not only develops the latent business 
capacity of its members; it produces 
leaders; it encourages the growth of 
social virtues; honesty and loyalty be- 
come imperative; the prospect of a bet~ 
ter life obtainable by concerted effort 
is opened up; the individual realises 
that there is something more to be 
sought than mere material gain for 
himself, Co-operation being a business- 
cum-moral movement, the success of 
the enterprise depends upon the rea- 
lity with which each one of the 
members works for the achievement of 
the object of the organisation: [See 
Law and Principles of Co-operation by 
H. Calvart, pp. 18, 19, 22 and 45.], The 
Committee on Co-operation in India 
emphasised the moral aspect of co- 
operation. To quote their words: “The 
theory of co-operation is very briefly 
that an isolated and powerless indi- 
vidual can, by association, with others 
and by moral. development and mutual 
support, obtain in his own degree the 
material advantages available to 
wealthy or powerful persons and there- 
by develop himself to the fullest ex- 
tent of his natural abilities, By the 
union of forces, material advancement 
is secured and by united action self- 
reliance is fostered and it is from the 
interaction of these influences that it is 
hoped to attain the effective realisation 
of the higher and more prosperous 
standard of life which has been charac- 
terised as better business, better farm- 
ing and better living; we have found 
that there is a tendency not only among 
the outside public but also among sup- 
porters of the movement to belittle its 
moral aspect and to regard this as 
superfluous idealism. Co-operation in 
actual practice must often fall far short 
of the standards aimed at and details 
inconsistent with co-operative ideals 
have often to be accepted in the hope 
that they may lead to better things. 
We wish clearly to express our opinion 
that it is to true co-operation alone, 
that is, to a co-operation which re- 
cognises the moral aspect of the ques- 
tion that Government must look for the 
amelioration of the masses and not to 
a pseudo-co-operative edifice, however 
imposing, which is built in ignorance of 
co-operative principles. The movement 
is essentially a moral one and it is in- 
dividualistic rather than socialistic.. It 
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provides as a substitute for material 
assets “honesty and a sense of moral 
obligation and keeps in view the moral 
than the material sanction.” [pp. 5 and 
6 of Theory and Practice of Co-opera- 
tion in India and Abroad by Kulkarni, 
Vol. 1}. Co-operation as a mode of do- 
ing business, is at present applied as 
the solution of many economic pro- 
blems. Co-operation is harnessed to 
almost all forms of economic activity. 
` Though co-operation was introduced in 
this country. as a remedy for rural in- 
debtedness, it has been applied success- 
fully in a wide range of activities such 
as production, distribution, banking, 
supply, marketing, housing and insu- 
rance: [See Theory and Practice of 
Co-operation in India and Abroad by 
Kulkarni, Vol. 1, p. 2]. As observed 
by a Division Bench of this Court in 
Kamta Prasad v. Registrar, Co-op: Socie- 
ties AIR 1967 Madh Pra 211. “The 
co-operative movement is. both a theory 
of life and a system of business. It is 
a form of voluntary association where 
individuals unite for mutual aid in the 
production and distribution of wealth. 
upon principles of equity, reason and 
common good. It stands for distribu- 
tive justice and asserts the principle 
of equality and equity ensuring to all 
those engaged in the production of 
wealth a share proportionately com- 
mensurate with the degree of their 
contribution. It provides as a substi- 
tute for material assets, honesty and a 
sense of moral obligation and keeps 
in view the moral rather than the 
material sanction. The movement is 
thus a great movement.” 


9. The fundamental right to form 
associations or unions guaranteed under 
Article 19 (1) (c) can be restricted by 
law as provided in clause (4). of Arti- 
cle 19 only when the law imposes re- 
asonable restrictions on the exercise of 
the right in the interest of the sover- 
eignty and integrity of India or publie 
order or morality. In contrast, the 
fundamental right to practise any pro- 
fession, or to carry on any occupation, 
trade or business, guaranteed under 
Article 19 (1) (g) can be restricted by 
law imposing reasonable restrictions in 
the interests of the general public or 
for the protection of the interests of 
any Scheduled Tribe as provided in 
clause (5) of Article 19. The power 
conferred on the -Registrar by sub-set- 
tion (2) of Section 19-C of the Act to 
expel a member from a_ society. if if 
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appears to him to be: necessary or desir- 
able in the interests of the society, is 
cbviously not. relatable to sovereignty 
or integrity of India or public order 
referred to in clause (4) of Article 19. 
Therefore, it has first to be considered 
whether the power conferred on the 
Registrar to expel a member is a re- 
striction on the fundamental right to 
form association as contended by the 
petitioners; and in case it is so, whe- 
ther the restriction is. a reasonable re- 
striction in. the interest of morality. It 
will also have to be considered whether 
the said power is a restriction on the 
fundamental right to carry on business 
and the restriction is a reasonable re- 
striction in the interests of the general 
Fublic, 


10. It was settled in the case of All 
India Bank Employees Association v. 
National Industrial Tribunal AIR 1962 
SC 171 that Article 19 (1) (e) does not 


imply a constitutional guarantee that 
every association shall effectively 
achieve the. purpose for which it was 


formed without interference by law 
except on the grounds relevant to the 
preservation of public order or morality 
set out in clause (4) of that Article. 


The Supreme Court pointed out 
that “the acceptance of any such 
guarantee would mean that while 


in the case of an individual citizen to 
whom a right to carry on a trade or 
business or pursue. an occupation is 
guaranteed by Article 19 (1) (g), the 
validity of a law which imposed any 
restriction on this. guaranteed right 
would have to be tested by the criteria 
laid down by C1. (6) of Art. 19, if how- 
ever, he associated with another and 
carried on the same activity — say as 
a partnership, or as a company etc., he 
obtains larger rights of a different con- 
tent and with different characteristics 
which include the right to have the 
validity of legislation restricting his 
activities tested by different standards, 
viz., those laid down in clause (4) of 
Article 19.” The Court also observed 
that “as the stream can rise no higher 
than the source, associations of citizens 
cannot lay claim to rights not open to 
citizens, or claim freedom from re- 
strictions. to which the citizens com- 
posing it are subject.” The Court fur- 
ther said: “If an association were form 
ed for the purpose. of carrying on busi- 
ness, the right. to form it would be 
guaranteed by sub-clause (c) of clause 
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(1) 
restricting that right conforming to 
clause (4) of Article 19. As regards its 
business activities, however, and the 
achievement of the objects for which 
it was brought into -existence, its rights 
would be those guaranteed by- sub- 
clause (g)_of clause (1) of Article 19, 
subject to any relevant law on : the 
matter conforming to clause (6) of 
Article 19.” These principles were 
affirmed by the Supreme Court in 
Raghubar Dayal v. Union- of India AIR 
1962 SC 263 and the argument that the 
right guaranteed under Article 19 (4) 
(c) was not merely the right to form 
an association but included the func- 
tioning of the association without any 
restraints not dictated by-the need of 
preserving public order or interests of 
morality was rejected: (See p. 270) In 
Raghubar Dayal’s case, the question 
related to the validity of certain provi- 
sions of the Forward Contracts (Reg la- 
tion) Act, 1952 which canalised forward 
trading in notified goods through re- 
cognised associations. Section 6 re- 
quired a recognised association not to 
amend its rules except with the. appro- 
val of the’ Central Government and 
Section 10 empowered the Central Gov- 
ernment to direct rules to be made 
with power, in case the recognised as- 
sociation failed to take action to com- 
ply with the order of the Government, 
to themselves make the rules. Those 
provisions of the Act were challerged 
on the ground that the right to form 
associations carried with it the right to 
determine its internal arrangement by 
framing rules,. byé-laws and regala- 
tions; and as the impugned provis.ons 
conferred power on the Centra! Gov- 
‘ernment to determine the rules and 
bye-Iaws under which the associacion 
could function, they violated the furda- 
mental right to form associations.’ Re- 
jecting this challenge, the Court ob- 
served that the control of forward 
trading was a legitimate subject of 
legislative interference and regulation, 
that the manner in which. the regula- 
tion was effected and the machinery 
employed for achieving it were mat- 
ters of legislative policy and that the 
impugned provisions proceeded on the 
basis that the tradesmen entrusted with 
the task of regulating these trans- 
actions should be subject to control so 


as effectively to further the policy of 
legitimate trade and to avoid evil con- 
sequences of undersirable speculation. 
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The Court also observed that no as- 
sociation. was compelled to apply for 
recognition; but if it applied for re- 
cognition, it was bound by the provi- 
sions of the Act under which recogni-. 
tion was granted. Another principle to 
be kept in view is that in deciding 
whether a- provision impinges upon a 
fundamental right, the test to be ap- 
plied is of “direct and inevitable” ef- 
fect, or “doctrine of.intended and real 
effect” as reaffirmed by the Supreme 
Court in Maneka Gandhi v. Union of 
India AIR 1978 SC 597 at p. 635. The 
Supreme Court in that case pointed 


‘out that the doctrine of pith and sub- 


stancé or object and form of the State 
action which held the sway in the 
beginning, was finally rejected in 
R. C. Cooper’s case, AIR 1970 SC 564 
and the approach approved in that case 
was to see the direct and inevitable ef- 
fect or consequence of the State action 
on the fundamental: right alleged to 
have been infringed. 


11. It is in the light of these prin- 
ciples that the validity of the peti- 
tioners’ contention has to be examined. 
Now we have already seen that a 
society is not compelled to apply for 
registration under the Act. Formation 
of a society is a voluntary act on the 
part of its members and so is the act 
of making an application for registra- 
tion under the Act. The fundamental 


right to form an association does not 
carry with it the right:to have the 
association recognised or registered. 


When a society. applies for registration 
under the Act, it must be assumed that 
its members agree to be bound by the 
regulatory provisions of the Act for 
getting the privileges which the, Act 
confers on a. registered society. These 
privileges are purely statutory and are 
not in any way adjunct to the funda- 
mental right to form an association. A 
society on registration becomes a body 
corporate which saves the individual 
members from liability on transaction 
entered into with the society. The Com- 
panies Act, 1956 does not apply toa 
registered society (S. 92). A registered 
society has prior claim for recovering 
any debt or outstanding demand owing 
to it by any member or past member 
or deceased member and it has first 
charge upon certain properties belong- 
ing to these persons for recovering the 
dues (see Sections 40 and 41). A regi- 
stered society can be given State aid 
if the aid is necessary in the interest 
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of the society (Section 45). The Act 
provides its own machinery for settle- 
ment of any dispute touching the con- 


stitution, management or business of 
a society or its liquidation and the 


jurisdiction of Civil Courts is barred in 
these matters (Sections 64 and 82). A 
registered society is very often granted 
privileges also under other enactments. 
For example, the Income-tax Act, 1961, 
exempts from charge of income-tax a 
variety of income of a registered co- 
operative society and the Motor Vehi- 
cles Act, 1939, confers a preferential 
right to get a stage carriage permit on 
a registered co-operative society. 
return for these privileges, the Act con- 
ers wide powers of control and super- 
ision of the affairs of the society on 
the Registrar. The impugned power of 
expulsion of a member conferred on the 
Registrar by Section 19-C (2), if ex- 
pulsion is desirable or necessary in the 
interests of the society, is a power of 
thig nature. Co-operative business in 
general concerns persons of limited 
means and needs encouragement, protec- 
tion and regulation by the State as 
one of the steps for achieving the goals 
set out in Articles 39 and 43 of the 
Constitution. As already seen, if a 
society does not want to subject itself 
to the control of the Registrar, includ- 
ing the power of expulsion of amember 
under Section 19-C (2), it need not ap- 
ply for registration, Such society can 
carry on co-operative business but it 
cannot use the word “Co-operative” as 
a part of its name and cannot enjoy 
the privileges conferred upon societies 
registered under the Act. There is no 
fundamental right to the use of the 
























word “Co-operative” as a part of the 
name of society engaged in co-opera- 
tive business, Similarly, there is no 


fundamental right to have a society re- 
statutory pri- 


In these circumstances, 
when there is no statutory compulsion 
that every co-operative society must get 
itself registered and when the making 
of an application for registration under 
the Act is a voluntary act on the part 
of members of a society, it cannot be 
held that Section 19-C (2) of the Act 
infringes the fundamental rights of the 
members of a society to form associa- 
tions or unions, conferred by Article 19 
(1) (c) of the Constitution. In our o i- 


nion, the principle applied in the case 
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of Raghubar Dayal v, Union of India 
supra) fully applies here, As the 
members themselves by applying for 
registration voluntarily accept the power 
of the Registrar to expel a member, it 
cannot be said that the direct and in- 
evitable effect of the impugned provi- 
sions is to infringe the fundamental 
right to form associations. A society 
or any voluntary association can have 
its own rules or bye-laws made by its 
members for expelling a member. Such 
a rule or bye-law does not contravene 
the fundamental right to form an asso- 
ciation, Similarly, when the members, 
who, to begin with, form the society, 
by their voluntary act of applying for 
registration under the Act, impliedly 
accept that the Registrar will have 
the power to expel a member, it can~ 
not be said that the pcwer of the 
Registrar is an invasion of their funda- 
mental right to form an association, 


12. In Damyanti v. Union of India 
(supra), a case strongly relied upon by 
the learned counsel for tne petitioners, 
by Central Act No. 13 of 1962, the 
Hindi Sahitya Sammelan, a society regi~ 
stered under the Societies Registration 
Act, 1860, was constituted as a body 
corporate. The corporate body was, 
however, composed not orly of persons 
who were members of the society, but 
also of others who were given the right 
under the Central Act to be members 
of the Sammelan without the consent 
of the pre-existing members. It would 
be seen that the incorporation of the 
society and induction of new members 
were direct and inevitable effects of the 


Central Act without any express or 
implied consent of the pre-existing 
members, It was in this context that 


the Supreme Court held the Cenral 
Act to be invalid as contravening Arti- 
cie 19 (1) (c) of the Constitution and 
observed: “The right to form an asso- 
ciation necessarily implies that the per~ 
sons forming the association have also 
the right to continue to be associated 
only with those whom they voluntarily 
admit in the association. Any law, by 
which members are introduced in the 
voluntary association without any option 
being given to the members to keep 
them out, or any law which takes away 
the membership of these who have 


voluntarily joined it, will be a law 
violating the rights to form an associa- 
tion. The important distinguishing 


feature of Damayanti’s. case is that the 
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incorporation of the Sammelan under 
the Central Act was the result of 
legislative compulsion and did not d=- 
pend upon the making of voluntary ar 
plication by the existing members for 
incorporation. Damyanti’s case, thers 
fore, has no application here, In the 
case of O. K. Ghosh v. E. X. Joserh, 
AIR 1963 SC 812 also relied upon by 
the petitioners, the Court invalidated 
Rule 4-B of the Central Civil Services 
(Conduct) Rules, 1955, which laid down 
that no Government servant shall join 
or continue to be member of any ser- 
vice association of Government servants 
which was not recognised by the Gov- 
ernment. Here also it will be seen 
that the compulsion of the rule was 
that a Government servant could jon 
only a recognised association, The rz- 
cognition to an association could be 
refused on grounds unconnected with 
matters referred to in. clause (4) f 
Article 19. It was in these circum- 
stances that the rule was struck down 
as encroaching upon the right to form 
an association. In the case before ts, 
as already emphasised, the incorporation 
of a society under the Act by registra- 
tion and the application of the regula- 
tory provisions of the Act to a regi- 
stered society result from the voluntary 
act of the members of the society :n 
making the application for registratioa, 
This important feature of the Act, 3s 
already noticed bears strong resem~ 
blance to the case of Raghubar Dayal 
v, Union of India (supra) where en 
association to be recognised under tke 
Forward Contracts (Regulation) Act, 
1952, had to make an application for 
recognition which implied the accep- 
tance of the regulatory provisions Jf 
the said Act. In our opinion, the rul- 
ing in O. K. Ghosh’s case is not ap« 
plicable here. : 


13. We have already seen that c3- 
operation is a method of doing busi- 
ness, The members of an association 
or a society formed for business pur- 
poses can only claim the right to carry 
on the business like all other citizens 
subject to restrictions imposakle 
under clause (6) of Article 19. The 
impugned provisions of the Act which 
enable the Registrar to expel a mem- 
ber if it is desirable or necessary n 
the interests of the society, are intend- 
ed to protect the business of the socie-y 
and the interests of its members. The 
power conferred on the Registrar is in 
the interests of the general public with- 
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in the meaning of clause (6) of Arti- 
cile 19. The expression “in the inter- 
ests of general public” doss not re- 
quire that the legislation to fall within 
the protection of clause (6) must be in 
the interests of the public of the whole 
of the Republic, The expression means 
nothing more than “in public inte- 
rests” and a legislation intended to 
protect the interests of a limited class 
of persons may well be “in the inte- 
rests of the general public’; See 
Kochuni v. States of Madras and Kerala 
AIR 1960 SC 1080 at p. 1104. The re- 
striction imposed by the impugned pro- 
visions is reasonable, The Registrar is 
required to give notice to the member 
concerned to explain why he should 
not be expelled, The power conferred 
is quasi-judicial in nature. The Act 
provides for an appeal against the 
order of the Registrar. The expulsion 
debars a member for re-admission as a 
member for a period of five years. 
Even an expulsion by the members 
themselves under sub-section (1) of Sec- 
tion 19-C has the same effect. In our 
opinion, the impugned provisions con- 
stitute reasonable restrictions in the in- 
terests of the general public within the 
meaning of clause (6) of Article 19. 


14. We have earlier expressed our 
opinion that the impugned provisions do 
not infringe the right to form associa- 
tions guaranteed under Article 19 (1) 
(c) However, even on the assumption 
that expulsion of a member by the Re- 
gistrar affects his right under Article 19 
(1) (c), we are of opinion that the power 
conferred on the Registrar constitutes 
reasonable restriction in the interests of 
morality within the meaning of clause 
(4) of Article 19, 


15. The word “morality” occurs in 
clauses (2) and (4) of Article 19. By 
morality, in our opinion, here is mean‘ 
the ideas about right and wrong which 
are accepted by the right thinking 
members of the society as a whole of 
the country. Morality is a fluid concept 
and its content will depend upon the 
time, place and stage of civilisation. A 
fluid concept of this nature naturally 
gives rise to the difficulty in its appli- 
cation, Even so we are not prepar- 
ed to accept that there is any good 
reason to limit “morality” in Article 19 
to sexual morality. We are conscious 
that the Supreme Court limited the 
meaning of the word “immoral” in Sec- 
tion 23 of the Contract Act to sexual 
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immorality: Gherulal Parakh v, Maha- 
deodas AIR 1959 SC 781 at p. 797. The 
main reason why limited meaning is 
given to the word “immoral” in Sec- 
tion 23 is that the word occurs there 
in juxtaposition with an equally illu- 
sive concept, “public policy” and there 
would be overlapping if wide meaning 
is given to the word “immoral” for, in 
its wide sense, what is jmmoral may 
be against public policy. This reason- 
ing is not available for limiting the 
meaning of the word “morality” in 
clauses (2) and (4) of Article 19, The 
Patna High Court in In Re Bharati 
Press AIR 1951 Pat 12 at p.20 (SB) ex- 
pressed the view that the words “de- 
cency or morality” as they occur in 
clause (2) of Article 19 are limited to 
offences against decency and morals in 
Chapter XIV of the Penat Code ie, 
Sections 292-94. We are respectfully un- 
able to agree with this view. Accep~ 
tance of the view of the Patna High 
Court will unduly restrict the power of 
the Legislature to deal in future with 
new evils undermining the moral base 
of the Indian society. Indeed, Young 
Persons (Harmful Publications) Act, 
1956, enacted by Parliament which pro- 
hibits the dissemination of pictorial and 
other publications containing stories of 
glorification of crime, violence and vice, 
illustrates the necessity of not confin- 
ing the meaning of the word “morality” 
to sexual morality or to offences against 
decency and morals contained in the 
Penal Code. We, however, agree that 
controversial ideas about a course of 
conduct being right or wrong cannot 
be resolved by bringing them within 
the ambit of morality. A conduct is 
immoral or against morality only when 
it is so felt generally by right think- 
ing persons in the Indian society. It 
was, therefore, rightly held in Fram 
Nusservanji v. State of Bombay, AIR 
1951 Bom 210 (FB) (approved on this 
point in appeal in State of Bombay v. 
F. N, Balsara AIR 1951 SC 318) that 
Section 23 (a) of the Bombay Prohibi- 
tion Act, 1939, which prohibited com- 
mending of any intoxicant was not a 
law in the interests of morality and 
was not saved by clause (2) of Article 
19. In holding so, Chagla, C. J. ob- 
served: “the morality referred to in 
Article 19 (2) is not the ad hoc mora- 
lity created by the State Legislature. 
It is a morality which is accepted by 
all the world or at least. throughout 


the length and breadth of India. It is 
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absurd to suggest that when drinking 
is permissible in the majority of States 
in India, mere commendation of a drink 
would constitute an encroachment upon 
morality.” We do not, however, agree 
that morality within Article 19 is one 
which is accepted by all the world. It 
is rightly said ky Basu that “owing to 
ethnic, cultural and even physiological 
differences it is not possible to formu- 
late a universal standard of morality” 
and that differing pronouncements by 
Courts of different countries on Lady 
Chatterley’s Lover illustrate this point, 
(Basu, the Constitution of India Vol. 1. 
page 635, 5th Editian. Kingsley Pictures 
Corpn, v. Regents (1959) 360 US 684 
and Ranjit D. Udeshi v. State of Maha- 
rashtra AIR 1965 SC 881). As earlier 
stated by us, a conduct is immoral or 
against morality when it is so felt 
generally by right thinking members 
in the Indian society. It is in the light 
of these principles that it has. to he 
seen whether Section 19-C (2) is pro- 
tected being in the interest of morality 
within clause (2) of Article 19. 


16. Section 19-C (2) enables the 
Registrar to expel a member when it 
is “necessary or desirable in the inte- 
rests of the society.” The expression 
“necessary or desirable in the interests 
of the society” must in the context be 
construed to embrace grounds similar 
to those on which a member can be 
expelled by a rasolution of the Com- 
mittee of the society under Section 
19-C (1). The power of expulsion of a 
member by a resolution of the Com- 
mittee can be exercised when he: “(a) 
intentionally does any act likely to in- 
jure the credit of che society or bring 
it to disrepute; or {b} wilfully deceives 
the society by false statements; or (c) 
carries on any business which comes or 
is likely to come into conflict with the 
business carried on by the society; or 
(d) persistently mekes default in pay- 
ment of his dues or fails to comply 
with any provisions of the bye-laws.” 
These grounds on which a member can|{ 
be expelled under Section 19-C (1) are 
illustrative as to when it would be 
necessary or desirable to expel a mem- 
ber under Section 19-C (2). Speaking 
briefly, a member is expelled when he 
acts against the interests of the 
society and undermines the moral base 
of doing business in co-operation, We 
have already seen that co-operation is a 
great moral movement and provides as 
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and sense of moral obligation and keeps 
in view the moral rather than the 
material sanction. Having regard to 
the true nature of co-operation whizh 
the Act intends to foster, the power of 
expulsion of a member conferred on the 
Registrar by Section 19-C (2) can be 
described to be a power for preserva- 
tion of morality amongst the members 
which is absolutely necessary for doing 
business in co-operation. Laws en- 
couraging co-operatives are in force in 
ost of the States, if not all. In States 
where there is no State law on the sub- 
ject, the gap is filled by the Co-opera- 
tive Societies Act, 1912, The people in 
our Socialist Secular Democratic F.e- 
public thus generally realise that co- 
operation being a great moral movement 
is especially suited to our country where 
most of the people have limited means, 
The power of expulsion of a memb2r, 
whether exercised by the members of 
the Registrar, is a power to preserve 
the moral base of a co-operative 
society, It appears that the Legislature 
thought that it would not be enough to 
authorise expulsion of a member by 
the Committee of the society alone and 
the Registrar should also have ihe 
power to expel a member, for a mao- 
rity inthe Committee may be won over 
_ by an unscrupulous member by using 
unfair means, We cannot lose sight of 
the fact that our laws are made by 
the elected representatives of the 
people and that there is a strong pre- 
sumption that they are consistent w-th 
the moral norms of the society. View- 
ed in this way, Section 19-C (2) is a 
reasonable restriction in the interests 
of morality on the fundamental right 
to form an association within the mean- 
ing of clause (4) of Article 19. We have 
already seen that the power conferred 
is quasi-judicial in nature and the orcer 
of expulsion is appealable and that the 
period of five years during which a 
person is ineligible to become a mem- 
ber is also reasonable. The impugned 
provisions of sub-sections (2) and (3) of 
Section 19-C of the Act thus fall with- 
in the protection of clause (4) of Arti- 
cle 19. 












17. For the reasons stated above, we 
reject the challenge to the consti u- 
tional validity of sub-sections (2) and 
(3) of Section 19-C of the Act. As 
earlier pointed out, the merits of ihe 
order of expulsion can be agitated in 
appeal for which provision is made in 
the Act. If the appeals have not vet 
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been filed, they can be filed now and 
it would be open to the appellate 
authority to condone the delay in fil- 
ing the appeals under Section 79 
18. The petitions fail and are dis- 
missed, but without any orders as to 
costs. The security amount be refund- 
ed to the petitioners. 
Petitions dismissed. 
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The M. P. State Co-operative Market- 
ing Federation Ltd., Bhopal, Applicant 
v. Firm Umrao Singh Ramlal Sogani, 


a omnaaee and another, Opposite Par- 
ies. 


Civil Revn, No. 180 of 1974, D/- 
26-4-1978,* 
M. P. Co-operative Societies Act 


(17 of 1961), Ss. 82 (1) (c) and 64 (1) 
(c) — Co-operative society — Dispute 
regarding “business” of society with 
person having “business transactions” 
with it — Civil Courts jurisdiction 
when ousted — Expression “business and 


business transactions” — Meaning. 
(Civil P. C. (1908), S. 9). 
In view of S. 82 (1) (c) the Civil 


Court has no jurisdiction as regards 
any dispute in which a Co-operative 
Society is involved and which is re- 
quired to be referred to the Registrar 
or his nominee. S. 64 (1) deals with 
such disputes. It includes a dispute 
touching the “business of the society 
provided the person with whom there 
is a dispute has or had “business tran- 
sactions” with the society, in view of 
Cl. (c) of that section. 

The word “business” 
“business transactions” 
tion 64 (1) postulate respectively an 
act and series of acts which is/are 
bilateral or multi-lateral in character 
and is/are voluntary in origin. 1972 
MPLJ 71, (1881) ILR 6 Cal 171, Foil. 

Therefore, when a Co-operative So- 
ciety sold certain quantity of wheat, 
which compulsorily had to be sold in 
view of States’s Wheat Procurement 
Levy Order, the transaction could not 
be called “business transaction”. Also 
the transaction being of unilateral and 
not bilateral or multilateral character, 


*(Against order of R. P. Upadhyaya, 
Civil J., Ist Class, Guna, D/- 15-1- 
1974). 


HW/HW/D890/79/AMG/LGC 


and the words 
as used in Sec- 








184 M.P. [Prs, 1-6] M,P,$. Co-op, Mar, Federation v, Firm Umrao Singh ALR. 


the dispute which subsequently arose 
about the supply of wheat could not 
be said to be relating to “business” of 
the society. Thus, the dispute was not 
entitled to be referred to the Registrar 
or his nominee within the meaning of 
Section 64 (1) (c), Consequently, Civil 
Court’s jurisdiction was not ousted in 
respect of such dispute by virtue gf 
Section 82 (1) (c) (Para 12) 
Cases Referred: Chronological Paras 
1972 MPLJ 71 10 
AIR 1968 SC 554 10 
(1881) ILR 6 Cal 171 11 


R. D. Jain, for Applicant; G, P, Jain, 
for Opposite Party. 

ORDER:— This is a revision by de- 
fendant aggrieved by order dated 15-1- 
1974, passed by Civil Judge Class I, 
Guna in Civil Suit No, 3/B of 1973, 
holding that Civil Court has jurisdic- 
tion to entertain the suit, 

2, Essential facts for purposes of 
this revision are as under:— 

Gi) That the plaintiff Firm Umrao 
Singh Ramlal Sogani of Ashoknagar 
(non-applicant No. 1 in this revision) 
has instituted a suit for recovery of 
the amount of Rs. 7,358.02 P. on the 
following allegations:— 


(a) that acting under the Madhya 
Pradesh Wheat .Procurement (Levy 
Order), the State Government Bhopal 
issued directions to the plaintiff firm 
to sell wheat to defendant No. 1 (ap- 
plicant herein). 


(b) in accordance with the aforesaid 
directions the plaintiff-firm supplied 
wheat dn various dates in varying 
quantities to the defendant applicant. 
The defendant applicant is society duly 
registered under the M. P. Co-opera- 
tive Societies Act, 1960 (hereinafter re- 
ferred to as the Act). 

(c) dispute about quality of the 
wheat supplied cropped up between the 
plaintiff and the defendant-applicant 
and consequently money to the tune 
of Rs. 7,358.02 P. was withheld by the 
defendant-applicant which led to filing 
of the suit after notice. 

(ii) The defendant-applicant denied 
the claim of the plaintiff and inter alia 
raised the objection that the civil court 
had no jurisdiction to entertain the 
suit in view of the provisions of Sec- 
tion 64 (1) read with Section 82 (1) (c) 
of the Act. 

(iii) This gave rise to Issue No. 9 
viz, whether the civil court had no 
jurisdiction to entertain the suit. 


(iv) The learned judge of the trial 
edurt has held that the civil court has 
jurisdiction to entertain the suit, 

3. Aggrieved by this order, the pre- 
sent revision has been filed by the de- 
fendant-applicant, 

4. The learned counsel for the ap- 
plicant Shri R. D, Jain, contended that 
the civil court had no jurisdiction be- 
cause the suit relates to dispute touch= 
ing the business of the applicant-so- 
ciety, Therefore, the jurisdiction of 
civil court is excluded expressly by 


provisions of Section 87 (1) (c) read 
with Section 64 (1) of the Act, The 
learned counsel for fhe State of 


Madhya Pradesh (non-applicant No. 2) 
Shri Manik Chand Jain, panel lawyer, 
adopted the arguments advanced by the 
learned counsel for the applicant 
whereas the learned counsel for the 
plaintiff-non<applicant supported the 
impugned order. 

5. After having heard the learned 
edunsel of the parties, I am of the 
opinion that the revision deserves to 
be disallowed. 


6. In order to appreciate the re- 
spective contentions of the learned 
counsel of the parties, it is necessary 
to analyse the relevant provision of 
the order as well as the Act, Clause 3 
of the Order which deals with levy of ` 
wheat runs as under :— . 

“3, Levy of Wheat — (1) Every 
licenced dealer shall sell to the Direc- 
tor of Food and Civil Supplies Madhya 
Pradesh or the Ccllectcr or to such, 
persons as may be authorised by them 
in this behalf, at the price specified in 
schedule II:— 

(a) at the commencement of this 
order 50 per cent of the quantity of 
wheat held in stock by him at such 
commencement, and 

(b) beginning with such commence- 
ment until such time as zhe State Gov- 
ernment otherwise directs 50 per cent 
of the total quantity cf wheat pur- 
chased by him. 

(2) The wheat required to be sold 
shall be delivered to the Director of 
Food and Civil Supplies, Madhya Pra- 
desh, the Collector or tə such person 
as may be authorised by them at such 
place or places specified in schedules 
TI and IV as may bə ind:cated by them 

t the time of sale. 

8) The Statė Government may by 
order notified in che cfficial Gazatte, 
vary the percentage of wheat required 
to be sold under ‘this order. 
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(4) No licensed dealer shall sell 
wheat from the stock of -wheat held 
by him unless he has obtained a certi- 
ficate from the Director of Food and 
Civil Supplies Madhya Pradesh or the 
Collector or any other person au- 
thorised by them under sub-clause (1) 
to the effect that he has paid the levy 
required under the said sub-clause in 
respect of the said stock.” 

7. The Madhya Pradesh Co-operative 
Societies Act, 1960 (Act No. 17 of 1931) 
in Section 64 (1) provides that:— 

“64. Disputes — (1) Notwithstand:ng 
anything contained in any other law for 
the time being in force any dispute 
touching the constitution, managemsnt 
of business of a society or the liquida- 
tion of a society shall be referred to 
the Registrar by any of the parties to 
the dispute if the parties thereto are 
among the folldwing:— 

(a) and (b) * . : 

(c) a person other than a member of 
the society who has been granted a 
loan by the society or with whom ihe 
society has or had business transactions 
and any person claiming through such 
a person. 

(d) to (£) ž X ” A. 

8. Section 82 (1) (c) of the Act 
runs as under:— 

"82 (1) — Save as provided in this 
Act no civil or revenue court shall 
have any Junedienion in respect gi— 

(a) and (b) 

(c) Any dispute required to ze re- 
ferred to the Registrar or his nominee 
or Board of nominees, 

(underlining is by me) 


9. In order to attract the provisions 
of Section 82 (1) (c), it is necessary to 
show that the suit involves any dis- 
pute required to be referred under 
the Act to the Registrar or to his 
nominee. Such a dispute must have the 
following two characteristics:— 

(a) that the dispute touches the busi- 
ness of the defendant society, and 

(b) that the person with whom there 
is a dispute by the society has or nad 
business transactions with the society. 

10. Legal connotations of the werds 
“business and business transactions” 
have been stated by Hon’ble A. P. 
Sen, J. (as he was then) in 1972 MPLJ 
71 in the following words:— 

“The legal connotation of the wards 
“trade” and ‘business’ is now well 
settled, ‘Trade’ means “Exchanges of 
goods for goods or goods for money or 
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any business carried on with a view 
td profit, whether manual or mercan- 
tile, as distinguished from the liberal 
arts or learned professions and from 
Agriculture, while ‘business’ means 


-enterprise which is an occupation as 


distinguished from pleasure, AIR 1968 
SC 554, Rel. on.” 

Further his Lordship has explained the 
legal connotation of the expression 
“has or had business transactions” in 


the following words:— 


“The expression ‘has or had business 
transactions’ denotes continued course 
of dealing ie, a trading or commercial 
activity between a society and a non= 
member giving rise to a dispute which 
still remains outstanding.” 

11. “A transaction in the ordinary 
sense df the word” said Garth C. J. in 
Guddulal v, Fatelal ((1881) ILR 6 Cal 
171)” is some business or dealing which 
is carried or transacted between two 
or more persons”. To the same effect 
was the definition given by Jakson, J. 
in the said decision: “a transaction as 
the derivation denotes is something 
which has been concluded between by 
cross reciprocal action as it were.” 

12. The word ‘business’ and the 
words ‘business transactions’ as used in 
Section 64 (1) of the Act postulate re- 
spectively an act and series of acts 
which is/are bilateral or multi-lateral 
in character and is/are voluntary in 
origin. If there is merely an unilateral 
action which results into compulsory 
sales as in case of sales by virtue of 
the order, such a sale cannot fall with- 
inthe ambit of the phrase “business of 
the society” or the “business transac- 
tions” as envisaged by Section 64 (1) 
of the Act. As provided in clause 3 of 
the Order, the sale of wheat by the 
licenced dealer is not an outcome of 
any voluntary transaction bilateral or 
multilateral in character, but it is of 
unilateral character only. It is the 
vigor of the order’ which results into 
sale. Shortly the order provides for 
compulsory sale by licenced dealer or 
in other words for compulsory pro- 
curement of the wheat, In cases of 
such sales, there is absence of the fol- 
lowing three elements which are essen- 
tial traits of voluntary sales classifiable 
as ‘business’ or ‘business transactions’ 
for purposes of the Act, 

(a) Volition to sell 

(b) rights to fix price, and 

(c) right to decide how and when t 
effect delivery of the goods, : 
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The dispute in the instant case per- 
tains to supply of wheat in accordance 
with clause 3 of the Order, Therefore, 
it cannot be regarded as a dispute 
which is required td be referred to the 
Registrar or his nominee under the 
Act. In this view of the matter, the 
trial Court has rightly held that civil 
a has jurisdiction to entertain the 
sui 


13. Accordingly the revision is dis- 


missed and the order passed by the 
trial Court is confirmed. In view of 
the peculiar nature of the case, I 


direct the parties to bear their own 
costs of this revision. 


Petition dismissed. 
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Dr. Jagdish Lal Chawala, Appellant 
v. Ratan Chand, Respondent, 

Second Appeal No, 439 of 1977, Dj- 
21-3-1979.* 

T. P. Act (1882), S. 106 — “Expiring 
with the end of a month of Tenancy” 
— Tenancy month expiring on 9th 
of calendar month — Notice determin- 
ing tenancy with effect from 10th of a 
month is valid. (Paras 5, 8) 
Cases Referred: Chronological Paras 
(1977) 2 SCC 646: ATR 1977 SC 1120 
ATR 1975 SC 1111 
1965 Jab LJ 366: AIR 1965 Madh oe 

4 


140 
AIR 1956 Nag 125 4,5 
ATR 1954 Nag 292 4 


S. B. Mishra, for 
Tain, for Respondent. 

JSUDGMENT:— The appellant in this 
case succeeds if I am to turn on the 
splitting of a straw and read the quit 
notice in a hyper-critical manner. He 
must fail if I read the same. in con- 
mon sense way. The fate of this ap- 
peal is, therefore, obvious, 

2 The facts giving rise to the suit 
out of which this appeal arises are 
that the respondent  plaintiff-landlord 
instituted a suit against the appellant- 
tenant claiming eviction on the ground 
of bona fide requirement of the suit 
premises for non-residential purposes 
of his own, ‘The courts below have con- 
currently found it as a fact that the 
plaintiff landlord did require the suit 


*(From decree of M. K. Mehta 2nd 
Addl. Dist. J., Bhind, D/- 16-11-1977). 
Pe Pte et ere ee ea eee a 
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shop for the purposes of his own need 
and that he had no other alternativa 
reasonably suitable accommodation of 
his own in the township for the said 
purpose, The claim was contested on 
various allegations befare the courts 
below. It was also suggested that the 
partition was effected with the ulterior 
motive to create a situction that the 
other house belonging to the family of 
the plaintiff did not remain of his 
ownership and, as such ke became en- 
titled to lay a claim for eviction on 
the ground under Section 12 (1) (f) 
of the M. P. Accommodation Control 
Act, 1961 (hereinafter referred to as 
‘the Act’) by showing that he had no 
other alternative accommodation of his 
own, It was also suggested that the 
need was not bona fide. Various techni- 
eal objections were taken regarding the 
admissibility of the decree passed by 
the Civil Court declaring that a parti- 
tion had already been eff2=cted amongst 
the members of the family including 
the plaintiff-landlord and that the suit 
premises fell to the share of the plain~ 
tiff. The objection raised was that the 
aforesaid decree required registration. 
However, all those objections were 
found to be frivolous and without any 
basis, The decree in question was not 
a decree itself effecting partition, It was 
nothing but a purely declaratory de= 
cree holding that earlier there had 
been already a partition and in that 
partition the suit shop had fallen to 
the share of the plaintiff. Under these 
circumstances the decree was rightly 
held to be admissible in avidencé even 
in the absence of any registration of 
the same according tod the provisions 
of the Indian Registration Act. This 
appeal was entertained by this Court 
only on the question of validity of the 
quit notice in accordanc2 with the 
provisions of Section 106 of the T. P. 
Act. Under these circumstances no 


~ other point was urged. 


3. The only point which needs deter- 
mination is about the validity of 
the quit notice. It was not disput- 
ed that the tenancy commenced from 
the 10th of every English calendar 
month and ended with the. expiry of 
Sth day of the next month according 
to the said calendar. The ianguage used 
in the quit notice was that the tenancy 
will stand determined with effect from 
the 10th day of the English calendar 
month instead of saying that it was 
being determined by the expiry of the 
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9th day of the said month. The obj2c- 
tion raised was that in view of «he 
language used in the quit notice ‘he 
same did not determine the tenamcy 
with the expiry of the month of tan- 
ancy and as such, was bad in lew 
though the other requirement of giv- 
ing 15 days’ notice stood fully sazis- 
fied. i 


4. It would be significant to pcint 
out that the validity of the cuit 
notice was not objected by raising «his 
ground specifically in the written stete- 
ment. The general bare allegation was 
that the quit notice was invalid. In 
any case, even if the objection as rais- 
ed by the defendant is taken into esn- 
sideration, it is ultimately found to be 
of no material consequence for the 
reasons stated below. It is true that 
the landlord, instead of saying that the 
tenancy was being determined on the 
expiry of the 9th day, ie. the mid- 
night of 9th had said in the quit 
notice that the same stood determined 
with effect from the 10th, As maver 
of fact, it does not make much dife- 
rence, It appears that the notice was 
construed in the same manner by. the 
defendant also and that is why no 
such specific objection was raised by 
him by pointing out that it did not 
determine the tenancy with the expiry 
of the last date of the month of ~en- 
ancy or that he had been misled in 
any manner in that respect. This Ceurt 
has repeatedly, in various decisions, 
held that the quit notice does not 
become bad merely on the ground -hat 
the language used in the notice of 
termination of tenancy was with efect 
from the lst instead of saying that the 
same was by the expiry of the 30tk or 
31st as the case may be, according to 
the calendar month of tenancy. Actual- 
ly, in substance, it determined the ien- 
ancy with the expiry of the last day 
of the month of tenancy. The decis.ons 
of this Court for being referred are 
(Hirjibhai Maojibhai v. Balramk-aai, 
AIR 1956 Nag 125) and (Tolaram v. 
Ayaldas 1965 Jab LJ 366). In the rase 
of the Rochaldas Tikamchand v. Ratan- 
chand Baghmal, AIR 1954 Nag 292 
Hon’ble Shri Sinha Chief Justice and 
Hon'ble Shri Hidayatullah, J. (as -hey 
then were), had observed that— 


“A liberal cdnstruction has to be 
put upon the notice so as to find out 
the true intention of the party giving 
the notice and whether the party sərv- 
ed with the notice could understand it 


Jagdish Lal v. Ratan Chand (Bajpai J.) 


{Prs. 3-6] M.P. 187 


in the sense meant by the giver of the 
notice.” 

The construction which the court 
should ` give, should be such as would 
not work hardship on the tenant and 
would not also strain the language too 
much against the landlord provided if 
the notice substantially satisfies both 
the requirements, i.e. 15 days time and 
determination of the tenancy with the 
expiry of the last day of the month of 
tenancy. 


5. In the case of Hirjibhai Magji- 


bhai v. ‘Balrambhai (supra), this Court 
clearly held that notice to quit on a 
day which is a periodical recurrence 


of the day on which the tenancy began 
is not ineffective. 


Thus, where a monthly tenancy com- 
menced from the ist of the month and 
ended with 30th or 31st of each month, 
as the case may be, and the tenant 
was asked by 15 days’ notice to vacate 
on 1st, the notice was held to have 
terminated the tenancy by giving 15 
days’ notice ending with the calendar 
month of the tenancy. The reason be- 
hind is that since the tenant was en- 
titled to remain in possession till the 
midnight of the last day of the month 
of tenancy, there was nothing wrong 
in asking him to vacate the premises 
with effect from the following day. It 
inno way, reduces the prescribed 
period of 15 days’ notice required for a 
quit notice and also does not intro- 
duce the defect of not terminating the 
tenancy with the expiry of the Ist day 
of the month of tenancy. It is more 
or less a concession to the tenant who, 
instead of being asked to vacate im- 
mediately on the expiry of midnight 
of a particular date, is asked to do so 
on the following day. 


6. Shri S. B. Mishra, 
sel for the appellant relied on the 
observation made by their Lordships 
of the Supreme Court in the case of 
Dattonpant v. Vithalrao (AIR 1975 Sc 
1111). I have gone through the aforesaid 
decision and am of the opinion that 
the facts and circumstances of the said 
case are clearly distinguishable from 
the present one. There can be no 
quarrel with the proposition that for 
a valid quit notice under Section 106 
of the T. P. Act, both the requirements 
ie. 15 days margin and termination of 
the tenancy with the expiry of the last 
day of the month of tenancy are 
essential, In the case before their 


learned coun- 
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Lordships the last date of the month 
of tenancy happened to be the 9th day 
of the followng months, The quit 
notice in the aforesaid case had neither 
terminated the tenancy with the expiry 
of the 9th or immediately thereafter 
with effect from the beginning of the 
10th, It actually terminated the ten- 
ancy from the 8th day. Under these 
circumstances there was no scope to 
uphold such a notice as valid even by 
liberally construing the same, 


7. It would be relevant to refer to 
a subsequent decision of the Supreme 
Court reported in Bhagabandas Agra~ 
walla v. Bhagwandas Kanu (1977) 2 
SCC 646 wherein their Lordships have 
held that a quit notice must be con- 
strued not with a desire to find faults 
in it, which would render it defective, 
but it must be construed ut res magis 
valeat quam pereat, and the Court 
ought not to turn on the splitting of a 
straw. It has been further pointed out 
that it must not be read in a hyper- 
critical manner, nor must its interpre- 
tation be affected by pedagogic pendan- 
tism. In the said case, their Lord- 
ships have clearly laid down that the 
notice to quit must expire with the 
end of the month of tenancy, ie. it 
must terminate with effect from the 
expiration of the month of tenancy. It 
has been further held that if it deter- 
mines the tenancy with effect from an 
earlier date, it would clearly be in- 
valid. In the aforesaid case too, vacant 
possession was demanded on the first 
day of the following month and the 
month of tenancy commenced from 
the 1st and ended with last day of the 
same, Now, in the present case, from 
the language of the notice, it is ap- 
parent that the tenancy was sought to 
be terminated by the end of the ex- 
piry of the 9th day of the calendar 
month. It is true instead of saying 
that the tenancy stands terminated 
with effect from the expiry of the 
midnight, it was said that the tenancy 
stands terminated immediately after 
the same, i.e. with effect from the 10th 
day. 

8 Does it make any difference if 
instead of saying that you are entitl- 
ed td occupy till the last moment 
of the previous day, I say that you are 
not entitled to occupy with effect from 
the first moment of the following day? 
Actually speaking, the use of the words 
‘at? ‘on’ and ‘on and from’ in the con- 
text of the entire contents of the quit 
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notice read as a whole amounts . to 
equivalent expressions and to draw a 
distinction between them on hyper- 
technical considerations will be far too 
subtle for practical use. 

9. The sole ground on which this 
second appeal was entertained, there- 
fore, fails, The judgment and decree 
impugned having been found to be 
valid otherwise are accordingly sus- 
tained, This appeal is, therefore, dis- 


missed with costs. Counsel’s fee ac- 
cording to schedule if certified. 
10. However, in order to avoid 


hardships due to sudden execution of 
the decree for eviction, it is directed 
that three months’ time be given to 
the tenant for vacating the suit pre- 
mises, On his failure to do so on or 
before the 15th June 1979, the decree- 
holder landlord will be entitled to put 
the decree for evictidn in execution 
and obtain possession according to law 
through the process of the Court. The 
other part of the decree shall however, 
remain available for execution through- 
out, 

Appeal dismissed, 
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G. P. SINGH, C. J. AND 
B. C. VARMA, J, 


Mrs. Tara Malik, Petitioner v. The 
State of Madhya Pradesh and another, 
Respondents. 


Misc. Petns. Nos. 40 of 1973 and 181 and 
192 of 1974, D/- 21-4-1979. 

Constitution of India, Sch, VIE, List II, 
Entry 49, List I, Entry 3 and Art. 372 (2) 
~ Taxes on land and buildings — Impo- 
sition by State Legislature within Can- 
tonment Areas by M. P. Act 14 of 1964 
— Valid — Not barred by Entry 3. List I 
of Sch. 7 and S. 60 of Cantonments Act. 
(Cantonments Act (1924), S. 60; M. P. 
Nagariya Sthawar Sampatti Kar Adhi- 
niyam (14 of 1964), Preamble, S. 4). 

(Paras 5, 6) 
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AIR 1954 Bom 261 6 
AIR 1945 Nag 171 6 
AIR 1927 Cal 786 8 


Gulab Gupta, for Petitioner; M. V, 
Tamaskar, Govt. Advocate, for Respcn- 
dents. 


G. P. SINGH, C. J.: — This order 
shall also dispose of Mise, Petns, Nos, 131 
and 192 both of 1974, 


2. The petitioner in Misc. Petn. No. 40 
of 1973 is the owner of Block No. JFG HI 
forming part of Bungalow No. 9 of Kings- 
way situated within the limits of the 
Jabalpur Cantonment. The petitioners in 
Mise. Petn. No. 181 of 1974 are own2rs 
of the building known as Navneet Talkies 
which is also situated within the limits 
of the said Cantonment. The petition=rs 
in Misc. Petn. No. 192 of 1974 are 
owners of the plot of land over which 
Navneet Talkies stands and which was 
leased out by them for construction of 
the cinema building. The petitioners in 
all these petitions which are filed under 
Arts. 226 and 227 of the Constitution, 
pray that the extension of the Madhya 
Pradesh Nagariya Sthawar Sampatti Ear 
Adhiniyam, 1964, to Cantonment areas be 
declared ultra vires of the Constitution. 


3. The Adhiniyam was enacted by the 
Madhya Pradesh State Legislature and 
it came into force on Ist April 1€64. 
Section 1 (2) of the Adhiniyam provides 
that it extends to the whole of Madhya 
Pradesh. As stated in S. 1 (4), the Adhi- 
niyam applies to “all urban areas having 
population of ten thousand and above 
according to last census which the State 
Government shall by notification specify.” 
The expression “urban area” as defined 
by S. 2 (h) means “the area comprised 
within the limits of a local authority 
and any other area of commercial or 
industrial importance having population 
of ten thousand or above according to 
last census.” The expression “local zu- 
thority” is defined by S. 2 (e) to man 
ta Municipal Corporation, Municipal 
Council, Notified Area Committee, Tcwn 
Area Committee or Cantonment Board, 
as the case may be, constituted or 
deemed to have been constituted under 
the law relating to local ‘authority con- 
cerned.” Section 2 (f) defines “owner” in 
respect of any land or building or por- 
tion thereof as including the person, who 
for the time being receives, or who wculd 
be entitled to receive, rent therefor, if 
the same were let. In the case of land 
held on lease for a term of not less than 
30 years, the lessee for the purposes of 
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the Adhiniyam is’ deemed to be- the 
owner of the land, Section 4, which is 
the charging section, levies a tax on 
lands or buildings or both situated in an 
urban area at the- rate specified in the 
table given in the section. Section 5 pro- 
vides for determination and revision of 
annual letting value. Section 4-A allows 
set-off in tax in respect of lands or 
buildings or both situated in an urban 
area comprised within the limits of a 
Cantonment Board, to the extent of tax, 
if any, payable by the assessee in res- 
pect of the lands or buildings to the 
Cantonment Board under the Canton- 
ments Act, 1924. Section 36 (1) prohibits 
a local authority, to which the Adhi- 
niyam is made applicable, to impose or 
recover property tax on the annual let- 
ting value of any land or building or 
both which is subject to tax under the 
Adhiniyam. Section 36 (2) directs the 
State Government to pay every year to 
each local authority, to which the prohi- 
bition of S. 36 (1) applies, from the con- 
solidated fund of the State a grant-in-aid 
equal to 60% of the tax realised in res- 
pect of the lands or buildings or both 
situate within the limits of such local 
authority after making such deductions 
on account of collection charges as the 
State Government may determine. Sub- 
sec, (4) of S. 36 provides that nothing in 
that section is to apply to a Cantonment 
Board. Section 60 of the Cantonments 
Act, 1924, which deals with imposition 
of taxes authorises a Cantonment Board, 
with the previous sanction of the Cen- 
tral Government, to impose in any can- 
tonment any tax which under any enact- 
ment for the time being in force, may be 
imposed in any municipality in the State 
wherein such cantonment is situated. 
The Municipalities in the State are gov- 
erned by the Madhya Pradesh Munici- 
palities Act, 1961; S. 127 of which au- 
thorises them to impose property tax. 
Sections 64 to 80 of the Cantonments Act 
deal with annual value of buildings, in- 
cidence of taxation, assessment lists etc. 
which are matters relating to imposition 
of property tax on lands and buildings 
within a cantonment area under S. 60 by 
the Cantonment Board. 


4, The subject of “delimitation of 
cantonment areas, local self-Government 
in such areas, the constitution and powers 
within such areas of cantonment autho- 
rities and the regulation of house accom- 
modation (including the control of rents) 
in such areas” falls under Entry 3 of 
List I of the Seventh Schedule to the 
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Constitution. The subject of “local Gov- 
ernment, that is to say, the constitution 
and powers of Municipal Corporations, 
Improvement Trusts, District Boards, 
mining settlement authorities and other 
local authorities for the purpose of local 
self-Government or village administra- 
tion” falls under Entry 5 of List IL 
Under Entry 49 of List II, the State 
Legislature has exclusive power to make 
laws with respect to “taxes on lands and 
buildings.” : 


5. The argument of the learned coun- 
sel for the petitioners in these petitions 
is that as Cantonment Boards are au- 
thorised under S. 60 of the Cantonments 
Act, wrich is an existing law under 
Art. 372 (2) of the Constitution, to levy 
property tax which a Municipality is 
competent to levy under the Munici- 
polities Act of the State and as the sub- 
ject of cantonments falls under Entry 3, 
List I, the State Legislature has no 
' power. to impose taxes on lands and 
buildings within cantonment areas. We 
will assume for purposes of these peti- 
tions that the Cantonment Board, Jabal- 
pur, has imposed property tax under 
S. 60 of the Cantonments Act, that the 
petitioners are paying property tax on 
lands and buildings in their possession 
to the Cantonment Board. There is also 
no difficulty in accepting the submission 
that the Cantonments Act is an existing 
law which continues to be in force under 
Art. 372 (2) of the Constitution and the 
Cantonment Boards have authority to 
levy property tax under S. 60 of the 
Act. Even so, we do not find any valid 
reason for holding that the State has no 
power under Entry 49, List II, to levy 
property tax in respect of lands and 
buildings within a cantonment area. 
Power to impose taxes on lands and 
buildings is exclusively conferred on the 
State Legislatures by Entry 49, List IL 
Entry 3 of List I dealing with canton- 
ment areas does not authorise Parlia- 
ment to confer power on Cantonment 
Boards to levy taxes on lands and build- 
- ings for the simple reason that a tax of 
this nature can only be levied by the 
State Legislatures under Entry 49, List II. 
The scheme of the entries in the List is 
that power to levy a tax is specifically 
conferred: power of. taxation cannot be 
inferred from any general entry. The 
Constitution divides the topics of legis- 
lation into three broad categories: 
(a) entries enabling laws to be made, 
(b) entries enabling taxs to be imposed, 
and (c) entries enabling fees and stamp 
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duties to be collectec. It is not intended 
that every entry gives a right ta levy a 
tax, The taxes are saparately mentioned 
and in fact contain the whole of the 
power of taxation. Unless a tax is speci- 
fically mentioned it cannot be imposed 
except by Parliament in the exercise of 
its residuary powers. Second G.T. Officer, 
Mangalore v. D. H, Hazareth, AIR 1970 SC 
999 at pp. 1001, 1002. On this principle, 
Entry 3 of List I carnot be construed to 
confer any taxing power on Parliament, 
Parliament can authorise the Cantonment 
Boards to levy only such taxes as it can 
itself levy in exercise of its power under 
the various entries relating to taxes or 
the residuary entry in List I. The taxing 
power exercised by the Cantonment 
Boards under S. 60 of the Cantonments 
Act is a power under an existing law and 
continues under Art. 372 of the Consti- 
tution. That does rot, however, take 
away the power of the State Legislature 
to levy property tax under Entry 49, 
List II in the exercise of its exclusive 
legislative power. In the context of 
Entry 5, List II which deals with the 
topic of local Government, it has been 
held by the Supreme Court that the 
State Legislature can confer power of 
taxation on local authorities for pur- 
poses of Municipal administration but the 
power of taxation that can be delegated 
to local authorities cen only be in res- 
pect of those taxes which the State Legis- 
lature itself is authorised to impose; (See 
W. I. Theatres v. Municipal Corporation, 
Poona, AIR 1959 SC 586 at p. 588; Ram 
Krishna v., Janpad Sabha, AIR 1962 SC . 
1073 at pages 1079, 1080; Corporation of 
Calcutta v. Liberty Cinema, AIR 
1965 SC 1107 at page 11386 and 
Jyoti Timber Mart v. Calicut Munici- 
pality, AIR 1970 SC 254 at p. 266. In Ram 
Krishna v. Janpad Sabha (supra) while 
dealing with Entry 12 of List II of the 
Seventh Schedule to the Government of 
India Act, 1935, which corresponds to 
Entry 5 of List If of the Constitution, 
the Supreme Court cbserved: 


“Merely because the Legislature is em- 
powered under Entry to consti- 
tute local authorities and vest 
them with powers and jurisdiction it 
would not follow that these local 
bodies could be vested with autho- 
rity to levy any and every tax for the 
purpose of raising revenue for the pur- 
poses of local administration. They could - 
be validly authorised to raise only those 
taxes which the province could raise 
under and by virtue of the relevant en- 
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tries in the Provincial Lgislative Lisz.” 
On the same reasoning, Parliament in 
exercise of its legislative power under 
Entry 3, List I cannot confer on Canton- 
ment Boards a power to levy a tax which 
it itself cannot impose. Parliament, 
therefore, cannot make a law under 
Entry 3, List I, conferring authority n 
Cantonment Boards to impose taxes m 
lands and buildings which is a subject 
falling under the State List exclusive_y. 
It is another matter that Cantonment 
Boards are still -authorised to levy pro- 
perty tax under S. 60 of the Canta- 
ments Act, which is an existing law can- 
tinued by Art. 372, The cantonment areas 
within the State are not Union enclaves 
or Union territories, 
State Legislature to legislate on matters 
falling within Lists 2 and 3 in respect of 
an area within the State is not affected 
simply because that area is declared io 
be a cantonment area under the Cantcn- 
ments Act. The State Legislature is, 
therefore, competent to impose taxes on 
lands and buildings within the canten- 
ment areas of the State. We are unable to 
hold that the Adhiniyam in so far as it 
extends to cantonment areas is invalid. 


6. Learned counsel for the petitioners 
submitted that the Adhiniyam properly 
understood is a law imposing taxes on 
lands and buildings for the benefit of 
local authorities and that as Cantonment 
Boards are independently authorised 
under the Cantonments Act to impose a 
similar tax, it cannot be held that the 
State Legislature was competent to apply 
the provisions of the Adhiniyam to cen- 
tonment areas. The argument, in cur 
opinion, is without any merit. A look at 
S. 36 of the Adhiniyam will show that 
only 60% of the net receipt of tax realis- 
ed in respect oflands and buildings with- 
in the limits of a local authority is paid 
to it as grant-in-aid by the State Gcv- 
ernment. The remaining 40% is obvious- 
ly utilised for purposes of the general 
revenues of the State. It is true that 
S. 36 (1) prohibits a local authority to 
impose or recover property fax on lards 
and buildings: after the commencement 
of the Adhiniyam; but as seen above, 
property tax realised under the Adhi- 
niyam is not wholly for the purposes of 
the local authorities. A substantial por- 
tion of the realisations is utilised by the 
State Government for general revenuas, 
As regards Cantonment Boards, there is 
no prohibition under S. 36 for them to 
impose or recover property tax if they 
are legally authorised to do so, This is 
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the result of sub-s. (4) of S. 36 which 
provides that nothing contained in the 
section shall apply to a Cantonment 
Board. However, to avoid a heavy bur- 
den on the property owners, S. 4-A pro- 
vides that where the tax is payable by 
the assessee in respect of lands or build- 
ings or both, situate in an urban area 
comprised within the limits of a Can- 
tonment Board, the assessee shall be en- 
titled to set off in the prescribed man- 
ner to the extent of tax, if any, payable 
by him in respect of such lands or build- 
ings or both to the Cantonment Board 
under the Cantonments Act. It is well 
settled that there is no guarantee against 
double taxation by the ‘same or different 
authorities. A local authority, therefore, 
may impose property tax, if so authoris- 
ed by the Act constituting it, and the 
same property may be subjected to pro- 
perty tax by the State Legislature for 
purposes of the general revenues of the 
State. As observed by the Bombay High 
Court in Cantonment Board, Poona v. 
W. I. Theatres Ltd., AIR 1954 Bom: 261 
“instances are not wanting in this coun- 
try in which taxes are levied twice upon 
the same thing, once for the benefit of 
the State Government and in the second 
instance for the benefit of the local 
Self-Government bodies, for example, the 
District Local Board or. the Municipality.” 
One of the instances which the learned 
Judges of the Bombay High Court quoted 
was the urban property tax levied in the 
City of Bombay for the purpose of Pro- 
vincial Government and the house tax 
levied by the Municipality at Bombay 
for its own finances. The learned Judges 
agreeing with the view expressed by a 
Division Bench of this Court in Mulji 
Sicka & Co. v. Dist, Council, Bhandara, 
AIR 1945 Nag 171 pointed out that there 
was nothing in the Constitution which 
required them to hold that the tax was 
illegal on the ground that it involved 
double taxation in respect of the same 
subject-matter. Both these cases were 
referred to and followed by another Divi- 
sion Bench of this Court in Delite Talkies 
v. Commr., Jabalpur Corporation, 1966 
MPLJ 683. Recently, in Avinder Singh 
v. State of Punjab, AIR 1979 SC 321: the 
Supreme Court observed that there was 
nothing in Art. 265 of the Constitution 
from which one could spin out the 
constitutional vice called double taxa- 
tion. In that case, the Court upheld. the 
imposition of a tax on the sale of foreign 
liquor under S. 90 of the Punjab Muni- 


cipal Corporation Act, 1976, for augment- 
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ing the resources of the Municipal Cor- 


poration, although the sale of foreign- 


liquor was also taxed under the Punjab 
General Sales Tax Act, 1948, for raising 
revenue for purposes of the State. The 
imposition of tax under the Adhiniyam 
on lands and buildings within the can- 
tonment areas by the Adhiniyam cannot 
be held to be invalid on the ground that 
such lands and buildings are also taxed 
by the Cantonment Boards under the 
Cantonments Act. ` 


7. Learned counsel for the petitioners 
drew our attention to the Madhya Pra- 
desh Nagariya Sthawar Sampatti Kar 
(Sansodhan) Adhiniyam, 1976 (Act No. 49 
of 1976) by which the definition of 
turban area” contained in S. 2 (h) has 
been substituted by new definition, Tne 
expressior “urban area” as now defined 
means "the area of commercial or in- 
dustrial importance having population of 
ten thousand or above according to last 
census and which is not comprised with- 
in the limits of a Municipal Corporation, 
Municipal Council, a Notified Area Com- 
mittee, a Special Area Development Au- 
thority or a Cantonment Board.” The 
effect of this change is that tax levied 
under the Adhiniyam does not now apply 
to lands and buildings situate within 
the limits of Municipalities or Canton- 
ment Boards, The Amending Adhiniyam 
came intc force on ist April 1976. So, 
from ist April 1976 lands and buildings 
within cantonment areas cannot be sub- 
jected to tax under the Adhiniyam. In 
the present petitions, however, we are 
only concerned with the period prior to 
ist April 1976. 

8 It was then contended by the 
learned counsel that the tax imposed 
under the Adhiniyam is a composite tax 
on lands and buildings and as in canton- 
ment areas the petitioners cannot be 
owners of lands, they cannot be subject- 
ed to any tax under the Adhiniyam, 
Apart from the fact that all the peti- 
tioners described themselves in the peti- 
tions as owners of lands and buildings 
with which we are concerned in these 
petitions, the definition of. owner as 
given in S. 2 (f) of the Adhiniyam in- 
cludes the person who for the time being 
receives or who would be entitled to re- 
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ceive the rent of any land or building if 
the same were let, Even a lessee hold- 
ing the lease for a term not less than 30 
years. is deemed to be an ownər, The 
petitioners describe themselves as 
owners and do not make out a case that 
they would not be entitled to recéive the 
rent if the lands and buildings in respect 
of which these petitions have been filed 
were let out. Further, it cannot be assum- 
ed that every land in cantonment areas 
vests in the Central Government. As 
held by the Calcutta High Court in 
Secretary, Cantonment Committee, Bar- 
rackpore v. Satish Chandra Sen, AIR 
1927 Cal 786 the mere fact that certain 
lands are declared by the Government ` 


‘to be within a cantonment area does not 


vest their ownership in the Government 
unless it is shown that the lands were 
acquired by the Government for that 
purpose, 


9, Learned counsel for the petitioners 
heavily relied upon a decision of a Divi- 
sion Bench of this Court in Fateh Ali v, 
Cantonment Board. Mhow, M. P. No. 493 
of 1972, D/- 3-9-1975. The question in- 
volved in that case was whether in view 
of S. 36 (4) of the Adhiniyam, the Can- 
tonment Board, Mhow, was entitled to 
impose property tax under S. 60 of the 
Cantonments Act, This question was 
answered by the Division Bench in 
favour of the Cantonment Board, ob- 
viously for the reascn that S. 36 (4J 
makes the ban of S. 36 (1) inapplicable 
to a Cantonment Board. There is no 
doubt some discussion in the judgment 
about the power of the State Lezislatura 
to levy taxes on lands and buildings 
situate within cantonment areas, But 
that discussions is just an obiter and is 
not ratio decidendi of the case. The case 
is an authority only for the proposition 
that in view of S. 36 (4) the ban impos- 
ed by S, 36 (1) does not apply to a Can- 
tonment Board. The decision in that case 
is not decisive of the question before us, 


10. The petitions fail and are dismis- 
sed with costs. Counsel’s fee Rs. 100/- in 
each case. The balance amount of security 
if any, be refunded to the petitioners. 

Petitions dismissed, 
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Court into merits of case — Principles 

R (Jar) 10 
——O. 34, R. 4 — See Ibid, O. 21, R 1I 
(Madras Amendment) (jam 13 





of copy right pending — Interim injunction — 
When: may-.be granted (Fek) 56 
~O. 39, R. 2 — See Ibid, O. -39, R. 1 





f (Feb) 56 
——0O. 41, R. 23 — See Ibid, S. 105- (2) 
i (Jun) 173 


——O,. 43, R. 1 {d) — See Ibid, .O. 9, R, 18 . 


; (Jen) 8 
——O. 43, R.. 1 (u) — See Ibid, S. 105. (2) 
`. . (Jun; 178 
Constitution of India, Art. 14 — -Executive and 
administrative actions — Fixation of different 
basic periods for calculating quota of estabEshed 
importers for distinct items, if amounts to 
discrimination ` : (Jul) 131 A 
——Arts. 14, 19 (1) ( — Madras Liquor 
(Licence and Permit 
amended by T. N. G. O. M's. 3495, D/- S1- 
1977) — Rule is not violative of Arts. 14 ard 10 
of the Constitution (Oct) 246 C (FB) 


O. 39, Rr. 1 and 2 — Suit for infringenent ' 


Rules, R. 10 (B) (D = 


Constitution of India (contd.) ` os 
Art. 19 (1) (9 —. See ‘Co-operative Socie- 
ties — Tamil Nadu Co-operative Societies Act” 
(1961), S. 78-] . (Oct) 241, 
——Art. 19 (1) (f) — See Ibid, Art. 14. ` 
; . tes (Oct) 246 C (FB) 
Art. 47 — Words “medicinal purposes” — - 
Meaning of . ; (Oct) 246 B (FB) 
Art, 226° — Mandamus and Quo Warranto 
— Issue of — Petitioner must show that le is- 
person aggrieved — Petition raising: question of ' 
constitutional importance. — Not by itself’ suffi- 
cient to entertain it (May) 183, 


Art. 226 -—— Madras Elementary Education’ 
(Amendment) Act (2 of 1989), S. 14 — Creates 
legal fiction. — Rules relating to elementary 
Schools under Act 8 of 1920 — Are non-statu- 
tory ioa- character — No remedy under Art, .226 | 
lies for quashing orders passed under such rules. 
(1973) 86 Mad LW 440, Overruled . j 
s . ` (Jun) .167 (FB). 
——-Art. 226 — Nature of duties that can be 
enforced by mandamus (Jul) 191 B 
-Art: 226 — Writ of mandamus —- Applicant 
seeking writ should have legal public right to 
performance of non-discretionary legal public . 
duty ‘by person against whom writ is sought 
(Nov) 261 B 
—— Art, 800 — See Torts — Vicarious liability. 
f = (Dec) 276. 
Contract Act (9 of 1872), S. 20 — Accord and 
satisfaction (Nov) 267 
——S. 23 — Amount paid for securing seat in. 
Medical College and not as loan — basa 

















if against public policy - z (Feb) 42 A 
——S. 28 — See Arbitration Act (10 of 1940), 
S. 20 . a : . (Jan) 16 
—S. 45 — Civil P. C. (5 of-1908), O. 1,-R. 1. 
— Contract with several promiszes — Suit. for- 
specific performance — Refusal some to 


join as co-plaintiffs — Suit by others -arraying 
them as pro forma defendants held maintain- 
able . TE . (May) 180 
—S. 74 — Sale-amount- paid whether advance 


or eamest money Por (Jul) 189 A 
——S. 74 — Damages for breach of contract — 
Quantum .—- Proof of damages necessary > :‘ 

. (Jul) 189 B, 


` CO-OPERATIVE SOCIETIES 


—Tamil Nadu Co-operative Societies Act (53 of 
1961), S. 73-J (Introduced by Act 32 of 1970) — 
Rules under the Act, Rule 85-A — Appointment 
of Managing Director for each apex society 
under Section 73-J and Rule’ 85-NA — Does 
not violate fundamental right to .form associa- 
tion under Article 19 (1) (c) of the Constitution, 
of India : L 4 (Oct) 241 





Cotton Transport Act (3 of 1923), S. 7 — 
Rules framed under by the Govt. of Tamil Nadu, 
Rule 6 (i) (as amended) — Validity. 1978 
JSCTL 52 : 1978 Tax LR NOG 41 (Mad), Re- 
versed . Ci (Mar) 95 


COURT-FEES AND SUITS VALUATIONS `. 


—Tamil Nadu Court-fees and Suits Valuation 
Act (14: of 1955), Ss. 25 (d) and 40 (1) — Ap- 


plicability — -Suit for declaration to set aside 
revenue sale of plaintiff’s property as being null 
and void — Relief of .cancellation of sale held 
necessary ~— Court-fee -was hence payable’ 
under Section 40 (1) and not Section 25 (d) 
: aie gtr ods “(Nov) 263 
——S. 40 (1) — See Ibid, S. 25 (d) -> . > 
Po 5 (Nov) 263 


>. against 


4 i 


DEBT LAWS 


il Nadu Agriculturists Relief Act (4 of 
1068), d i (2) a0 and Expl. a — See Debt 
Relief Act (1972), S. 7 (1) 
owe @) mo athe (May) 140 B 
—Tamil Nadu ay Relief Act (88 of 1972), 
S. 2 (3) — Debtor — Who can be a debtor 
under the provision of the Act (May) 140 A 
ats 7 Q). (2), (8) and Explanation {1) and 
Agriculturist Relief Act (4 of 1938) (as 
Ase: T. N. Act 8 of 1973), S. 8 (2), (3) 
(4) and Explanation (1) — Provisions of the twy 
Acts are in pari material — Debt incurred 
before 1-3-1972 — Benefit under Act 38 of 1972 
— Liability of borrower (May) 140 B 


—S, 15 D Limitation — Ap lies not only 
to decree-holders but judgment- Pror. al also — 
To be computed from the date of publication 
of the Act and not frorn the date of the de- 
cree, 1974 TLN] 378:88 Mad LW 255, Dis- 
sented from (Sep) 238 


Deed — Corstruction — See Mahommedan Law 
— Gift (Jul) 198 


Divorce Act (4 of 1869), S. 3 — See Ibid, S. 17 

(Apr) 100 A (SB) 
Ss. 3-(8} and 10 — Petition under Sec. 10 
by wife -—— Respondent marrying another 
woman without the petitioner's consent and 
knowledge entitled wife to present petition 

(Apr) 100 B GB) 
——5. 10 — See Ibid, S. 8 (8) 


. (Apr) 100 B (SB) 
——S. 12 — See Ibid, $. 47 
(Apr) 100 C (SB) 
——Ss. 17 and 3 — Jurisdiction of court — 
Plea of last residénce — Plea can be supple- 
mented during confirmation proceedings 


(Apr) 100 A (SB) 
—Ss. 47 and 12 — Petition For dissolution 
of marriage — Absence of statement in that 


there is no collusion or connivance between 


ar- 
ties — Effect 


EDUCATION 


—Madras TERTE Education Limen menh 
Act (2 of PETS 39}, S. 14 — See Constitution 
Indfa, Art. 226 (Jun) 167 (FB) 





Electricity Act (9 of 1910), o 51 — See Tele- 
graph Act (13 of 1885), S. 16 (8) 


M 
Essential Commodities Act (10 of L Pee 3 (3) 
(b) — See Evidence Act (1872), S 
“Cl 207 


bf 
Estate Duty Act (34 of 1953), S. 10 — Father 
carrying on business crediting certain amount in 
the name of his son — Interest on the amount 
also credited to the account of son — Held son 
could not be said to have retained the gn o 

the entire exclusion of donor father — 
applied (Jul) a Ri 
Evidence Act (1 of 1872), S. 115 — Estoppel 
Government — No estoppel against 
any policy statement of the Govt. in exercise of 
its Sovereign State or executive functions i 
(Jul) 207 
Government of India Act (1935) (25 and 26 Geo 
5 C 42), Sch. 7, List 2, Entry 21 — See Tamil 


Nadu Hindu Womens t to Pro (Exten- 
sion of Agricultural Right to E 1947) Bre 


923 33 (FB) 
Hindu Fig ae and Maintenanve Re (78 of 


1956), S. 21 — See Ibid, S. 28 (Tul) 200 
——Ss. 28. 21 — Wife's right of maintenance 
yeva a g o seri F 


Bona 


(Apr) 100 C (SB) ` 


Subject Index, A. I. R. 1979 Madras 


Hindu Adoptions & Maintenance Act (contd.) 
re husband — But she will have ae qn 
gh aor unaa S. 39, T. P. Act. AIR 1947 
Y Not foll (Guh 200 
Hindu Law — Stridhana — Succession — Mode 
of ( Aar) 85 A 
Hindu Succession Act (80 of 1956), S. 8 — Pro- 
perty inherited from divided father — Applicabi- 
niy fo a 8. (1977) 108 ITR 417 (ou, Dissent: 
Sa mid {1) and (2) — Widow's estate —. 
Pre-existing title reiterated pr compromise ~ 
Widow becomes full owner ro: es 
(1975) = Mad LW 688, ee pe ee 124. 
——S. 2) — See Hindu Wemens’ Rights to 
amy Ne {18 of 1937), S. 3 (2) (Jan) 31 
Hindu Women’s Rights to Property Act (18 of 


1937), S. 3 (2) — Hindu Succession Act (30 of 
1956), S. 14 (1) — .Words “possession” ‘and 
“acquired” occurring in S. 14 — Mome 


HOUSES AND RENTS 


—Tamil Nadu Buildings (Lease and Rent Con- 

trol) Act (18 of 1960), Ss. 10 @) b), 14 () (a) 

(b) — Eviction $i uent by po ic mirua = 

Premises r by Trust purp 

Petition un S. 10 £8) b) ret Raut inaiic 

without invoking Section 14 (i (a) (b) (jen) it 
Jan 


ne 3) (a) (iii) — Recovery of premises 
for partnership business of husbands of land- 


ladies — Ownership of son over another pre- 
ae when not that of father — a prenen 
hibands, if those of the lan 


mia Ti 
ES, 14 (i) (a) (b) — See Ibid, S. 10 o 


——S. 14 (1) b) — Eviction of ae — a 
molition” — Change of roof will not amount 
to demolition. (1965) 1 Mad LJ 78 and AIR 
1972 Mad 64, Overruled (Feb 

SRA — See Transfer of Property Act tee) a 


Income-tax Act (43 of 1961), eS — See Hindu 
Succession Act (80 of 1956), S 

(Jan) 1 (FB) 
—~S. 37 — Ca peal eae ids or reverie ‘ex- 
p2nditure — Held part of royaltv paid as- 
sessee company to an English Company was 
capita] expenditure (Jul) 185 (FB) 
——S. 45 — Capital gains — Import entitle- 


ment eamed by assessee — Transfer of, result- 
ing in profit — Such profit cannot be taxed as 
capital gains.’ 1975 Tax LR 897 (Cal) and 
(1978) 91 ITR 393 (Guj), Disserted from 


(Feb) 37 (FB) 

Taterpretation of Statutes — See 
(1) D Laws — Tamil Nadu Debt Relief 
: RA (1972). S. 15 (1) (Sen) 288 
(2) Houses and Rents — Tamil Nadu Build- 
ings (Lease and Rent Cortro]) Act as of 
1960), S. 14 (1) ®©) (Feb) 50 


Land Acquisition Act {1 of 1894), S. 18 -—~ Re- 
ference under Question of | compen 
for trees removed prior to nctification u 
Section 4 of Act not referred — Court čatnot 
go into the question (Mar) 89 C 
Limitation Act (86 of 1963), S. 5 — Exclusion 
of time — Sufficient cause (Apr) 115 
—S, 14 — Retum of plaint for presentation 
to proper Court under O. 7, R. 10 — Interval 
oZ time between order for return and actual re- 
turn of plaint is covered and is to be excluded 
in computing Hmitation for the suit 


(Jul) 196 A 
(Ane O15 


— 
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Subject Index, A. 


_ Limitation Act (contd.) - 

8 — Claim againėt Railway sor 

damages for short delivery -— Pavrhent in fall 
and final - pan are accepted under protest — 


ae Sp,. 


a debt cause of action’ = mat 
barred bwi ine S 

——Arts. 64, 65 — Adverse possession — Per- 
missive possession when can converted icto 
adverse possession (Mar) 85 B 


——Art. 123 — Application to set aside àn ex 


parte decree — Limitation — Starting “ge w 
Me Elementary Education (Amendment) Act 
of 
See ee Education. 


Madras Liquor (Licence ue Permit) 
#1860), R. 10 (B) (1) — 
E Art. 14 


A » @ Constitution o 
(Oct) 246 C (EB) 
* Prohibition — 
y (1937), S. 5 


Rules 


4 (Oct) 246 A (EB) 


Mahommedan Law — Gift — Conditions for 
validity — Gift simpliciter or life estate — 
Deed in question held created only a fe 
estate and not a gift iù futuro. A. S. No. oe 
of 1969 (Mad), Reversed SAYE 
Maxim — Pari delicto potior èst conditio ` pe 
sidentis — Meaning (Feb) 4£ B 
Negotiable Instruments Act (26 of 1881), Ss. 4, 
27, 28 — ine aes Act (9 of 1932), Ss. 19, 
22 — Execution ‘of rm note by a part- 
ner —- Liability of Nov) 272 


sanS, 27 — See Ibid. $ (Nov) 372 
—S, 28 — See Ibid, ey Nos 272 
Paitnetship Act (9 of ane S. n — Ste Nego- 
tiable Instruments Act (1881), ore 

Nov) 272 
—S. — See Negotiable ASS Act 
(1881), z 4 (Nóv) 272 


——S, 48 — Firm — Dissolution by mufual 
consent of parers — Mistake regarding ea 
milar item — Suit for rectification of error — 
Maintainability 

Precedents — Value of 


Eredency Small Cause Courts Act (15 of 1852), 
5. 38 — New trial of contested small ceuse 
case — New Trial Bench has no jurisdictior ba 
decide questions of fact (Mar? 79 
Presidency Towns Insolvency a (3 of 1509), 
8. 18 — Insolvency petition creditors 
Denial of debt — Debtor also Begin that the 
indebtedness as claimed is not true — Star of 


pro ings (Mar. 74 
PROHIBITION 


—Tamil Nadu, Prohibitién Act (10 of 1937), €. 54 
— Madras Liquor (Licence and Permit) Rules 
To R. 10(B)(1) (as amended by T.N. C.O. 
6 3495, D/- 31-12-1977) — Liquor r 
fa “medicinal purpose —= Power to grant, 
rule-making authority — Rule 10 (B) (1) is not 
ultra a the Act o ct) 246 A FB) 
——S, 


54 (8) — Scope and effect of 
ast 246 D FB) 


oud Insolvency Act (5 of 1920), S. 1: — 


jurisdiction — Determination — 
Matters to be taken into consideration 
(Mar) & B 


oS. 24 (1) (a), Proviso — Petition by dekte 
for adjudging him as insolvent — Material 
placed before court prima facie showed hic in- 
ability to pay debts — Further inquiry not 
permissible (Mar) &2 A 
a~—§, 41 (2) (a) and e} — Discharge — Court 
hae na mange hilo vahiny Rorhgerg D UA aa 


Madras a act `’ 


L R. 1879 Madras l l 5 


Provincial Insolvency’ Act- (eæntd.) 
Sec. 41 (2): (a) to direct insolvent to pay 
amount every month to his creditor . 
(an) 24 
——S,. 68 — Person aggrieved — Who.is. 
(Apr) 116 A 
——S. 75 (1), Ist Proviso — Rene in High 
Court — Interference — Ezten! 
(Apr) 116 B 


Railways Act (9 of 1890), S$. 77-B'— Short de- 
livery of goods by railway — No declaration as 
required by section sighed by consignor.—- Rail- 
way not responsible for loss due to short deli- 
very (Mar) 88 
——S. 80 — See Limitation Act (1968), S...19 


Revenue Recovery Act (1 of 1890); è 
Power of Revenue Divisional Officer tọ set 
aside the sale — Can be exercised suo, motu — 
Application by defaulter for setting aside sale 
not necéssary (Mar) 69 A 


——S. 38 — Setting aside of sale — Grounds 
for — Missing of records iaa Pet 
Not a valid ground (Mat) 63 B 


Rice Milling Industry (Regulai) Act (21 of 
1958), S. 6 — See Ibid, S (Jan) 28 
—Ss. 12,6 — Appeal daiat decision of 
licensing officer — passed by appellate 
officer in appeal is final — Revision to. State 
Government against such order not maintainable 


any 


(Jan) 28 
Stamp Act e of 1899) 
Sée under Stamp’ Duty. 
STAMP DUTY 
—Stamp i e % 1899), S. 3 (17), Sch. 1, Atti- 
cle 57 (b); S Art, 40 — Relevant article 


plicable As — “iJadertaking - affidavit” exeċut: 
a by successful bidder of a chit fund 


—S. 2.24), Sch. 1, Art! 58 — 
(2 of 1882), S. 3 — ‘Settlement? and ‘Trust? — 

Meaning of — Document styled as trust — 

Construction of — Whether a ‘settlement’ charg- 
able whder Art. 58 i (Jan) 5 (SB) 
—S. 38 — Tamil Nadu Stamp Manual — 
B. P. No. 1478 dated 7-6-1882 —- Loss. of im- 
pounded instrument — Determination of stamp 
duty to be made treating the copy of instrument 
as original after noticing the parties for ane 


) 153 
40 — See mid a a Uon) 





——Seh. 1, Art. 
) 282 (FB) 
Sch. 1, Art. 57 (b) — See wa %. 2 (1 sf 
c) 282 (FB) 
——Sch. I, Art. — See Ibid, S. 2 (24) ; 
ü an) 5 (SB) 
——Sch. 1 (Tamil Nadu), Art. 38 — See Ibid, 
S. 2 (24) (Jan) 5 (SB) 


Sugar Control Order (1966) 
See Evidence Act (1872), S. 115. 
Tamil Nadu Agricultural Lands Record of Te- 
nancy , Rights A Act (10 of 1969) 
See under Tenancy Laws 
Tamil Nadu Agriculture Relief Act (4 of 1988) 
See under Debt La 
Tamil ger pee Lease and Rent Control) 
Act (18 of 1960) 
See under Houses and” Rents. 
B Co-operative Societies 


See under Co-operative Societies. 
Tamil Nadu Court-fees and Suits Valuation Act 
(14 of 1955) 
See under Court-fees and Suits Valuations. 
Tamil Nadu Debt Relief Act (88 of 1972) 


Caa under Nabs Y aero 


Act (53 of 


6. Subject ‘Index, - A. 


Tamil Nadu Hindu. Women’s Right. to Pope 
Act. (26 ot 
1947), Pre. — Act -does not suffer from legisla-- 


(Extension of Agricultural . Lands 


tive incompetence for adopting Hindu Wamen’s 

Hight to Property Act . (Aug) 223 (FB) 

Tamil Nadu Land Reforms (Fixation of Ceiling 
on Land) Act (58 of 1961) Ti 
See. under. Tenancy Laws, 

Tamil Nadu Land Reforms. (Fixation of Ceiling 
on Land) Amendment. Act. (41 of 1971). «.. . 
See under, Tenancy Laws... 

Tamil Nadu Motor Vehicles Taxation Act (13 of. 

1974), S:.3 — Levy of tax — Claim of benefit of. 

single point. taxation. .. - - (Nov) 261 A 

Tamil Nadu Prohibition Act (10 of 1937) 

See under Prohibition.  - 

Tamil uae Wild Elephants “Preservation "Act 

(i of 1873) — G. O. Ms. No: 3440 dated 15-11: 

1984 — Wild elephant — Escaping from reserve 


forest — Found dead in private person's. patta 
land — Ownership of tusks — Vests with the 
nwner of land and ‘not with Government : 

(Aug) 218 


TENANCY LAWS - 


-Tamil Nadu Agricultural Lands Record . of 
Tenancy Rights Act (10 of 1969), S. 18-A — Bar 
on jurisdiction ‘of Civil Court (Dec) 279 


—Tamil Nadu Land Reforms (Fixation of ‘Ceiling 
on Land) Act (58 of 1961), S. 5 (4) —-Con 


ces- 
sion to female member of family — Would not 


separate her from family unit: - Cr. R. P. No, .904- 
of 1974 (Mad), Overruled. .... - Ae o1 9} 
~S. 23 (as amended by Act 17 of 1970 


Tami] Nadu Land Reforms (Fixation of Ceilin 
on--Land) Amendment: Act (41 -of 1971), S.-:3- 

-— Alienation. of lands after commencement of 
ceiling. proceedings —-. Expressions “date of com- 
mencement of this Act”. and “the notified date" 
in Section 23 refer to’ dates mentioned under 
Act 58 of. 1961 — The alienations held, invalid 


(Mar) 71 A 
poor “14 (before its deletion by Act 41 an) 1971) 
— Determination of ceiling area — After arriv- 


_ing at the ceiling area land.owner is entitled to 
hold certain ad itional lands a as- ‘grazing. STIB 
ar 

S. 78 —. Appeal ‘under - Condonation. 4 
delay — Land Tribunal- cannot excuse dela 
ceeding thirty days (May) 145 
—Tamil Nadu Land Reforms (Fixation of Celing 
on Land): Amendment Act (41 of 1971), S 
-= See: Tenancy Laws — Tamil Nadu Lani Be 
forms (Fixation of Ceiling ‘on Land) Act een, 





$.°23 - (Mar) 71 A 


€x- 


L R. 1979 Madras 


Telegraph Act (13 of 1855), S;-I16 (8) ~- Appli- 

cability - -— Suit for compensation under S. 16 (3). 
—.No. dispute about vooieney of- compensation 
to be- paid —. Section aa {3). cannot: be invoked- 





: Es ar) 89 A- 

Torts — Ne ogligence — Damagen — See Limita- 
tion Act (1963), S. 19 .. (Aug) 215 
-Vicarious „liability — Employee, of Govern-.. 
ment .authorised to drive Government vehicles .in . 
case of necessity — Driving -out of necessity — 


Running over deceased - — Government ‘liable fot . 
his tortious ‘act (Dec) 276 


Trade ‘and Merchandise Marks Act (48. af 1058), 
S. 12 i Egs “Deceptively similar” an 
proof o deceptive similarity | (May). ‘157 A 
S. 12 (3) — “Honest” concurrent use” — In: 
stance of — Effect of open user. for a long 
time (May) 157 5 





Transfer of. Property Act (4 of 1882), $. 8 — 
See Ibid, S. ; (Apr) 103 
Ss. 19, ; — Partition deed — Construction 
— Deed to be read as a whole to gather. inten- 








tion of pariy A. A. O. No. 177 of 1975 (Mad),’, 
Reverse . (Apr) 103 
S.. 53-A — Suit. for. eviction under Rent. Act. 
— Plea of part performance available as defence. 
‘o tenant (Feb) 47 


——S§. 54 Contract for sale — Under Indian 
Law, an agreement to sale does not create any 
‘nterest over immovable property hi 26 A. 


——S; 58 — See Stamp Duty — mp Act 
Badr ae . 2 (17) bed ‘38 (FB). 
— S. 92 — Redemption ` by Gog tin — 
Right of redeeming co- -mortgagor — Ambit of: 
: (Jan) 26B 
One 
received in 
other party. 


(Dec) 285 


Trusts Act {2 ot 1882), S 8 — See Stamp, Duty” 
— ; Stamp Act (2 of 1899). S. 2 (24) . 
(Tan) 5 (SB) 


Wakfs Act (29° of 1954), Ss. 3 (1) (iii), 386A, 57. 
— Wakf-alal-aulad — No dedication in praesenti 
for pious, religious ‘or charitable purpose reor 
nised by Muslim Law — Held Wa fx was outside 
the -scope of the- Act. - (Sep) 231 


S. 36A — See Ibid, S. 3(1) ii” 


—§. 119 — Exchange of property — 
party losing: possession of -pro peny 
exchange due to defect in tit 


— alientedics of aggrieved party ` 





231 





ao 57 — See Ibid, S. 8 (l) (iii) (Ser) 23T 
Words and Phrases, — Debt ~~ See Limitation 


Act (1963), S (Aug) 215 
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` AIR 1979 MADRAS 1 
FULL BENCH 


P. GOVINDAN NAIR, C. J., V. RAMA- 
SWAMI AND SETHURAMAN, JJ. 


The Additional Commissioner of Income- 
tax, Madras-1, Petitioner v. P. L. Karuppaa 
Chettiar, Respondent. 


T. C. No. 197 of 1974, (Ref. 78), D/- 1-&- 
- 1978.° 


Hindu Succession Act (80 of 1956), - S. 8 
— Property inherited from divided father — 
Applicability of S. 8. (1977) 108 ITR 417 
(Guj), Dissented from. (I. T. Act (1961), S. 59. 


“P” who along with his wife, their son X 
and their daughter-in-law constituted a Hindu 
undivided family. There was a partition m 
this family on 22-8-1954 by and under which 
P was allotted certain properties as and fcr 
his share and he got separated. This partition 
was recognised by the Income-tax department 
under S. 25-A of the Income-tax Act 1925. 
Thereafter, K and his wife and their sub- 
sequently born sons and daughter constituted 
a Hindu undivided family which was the as- 
sessee and had been assessed in that status. 
P died on 9-9-1963, leaving behind his widow 
and K who was also the kartha of the as- 
sessee Hindu undivided family as his legel 
heirs. These two persons succeeded to the 
properties left by P under S. 8 of the Hind: 
Succession Act and divided the same be- 
tween themselves. In the assessments made 
on the assessee Hindu undivided family for 


* Decided by Full Bench on order of refer- 
ence made by Sethuraman and Balasubrah- 
‘manyan JJ., D/- 5-4-1977. 
IV/JV/E282/78/CWM . - 
1979 Mad/t I G—30 





assessmient years 1966-67 to 1970-71, the In- _ 


: @ome-tax Officer included in the computation 


of the total income, the income received from 
the properties inherited by K from his 
father P. . 


Held that the Appellate Tribunal was right 
in holding that the properties inherited by K 
from his divided father constituted his sepa- . 
rate and individual properties and not the- 
‘properties of the joint family consisting ot 
himself, his wife, sons and daughters and 
hence the income therefrom was not asses- 
sable in the hands of the assessee Hindu 
undivided family. (Para 6) 


By applying Sec. 8, it had to be concluded 
that the father alone, namely K in this case’ 
would inherit the property to the exclusion of 
the grandson. This being the effect of the . 
statutory provision, no interest ‘would accrue 
to the grandson in the property which be- 
longed to P. Even assuming P’s property was 
ancestral property in the hands of K, still be- 
cause of the effect of the statute, K’s son 
would not have an interest in the property. 
This was directly derogatory of the law 
established according to the principles of the 
Hindu Law and this provision in the statute 
must prevail in view of the unequivocal ex- 
pression of the intention in the statute itself 
which said that to the extent to which provi- 
sions had been made in the statute, those pro- 


` visions should override the established provi- 


sions in the texts of Hindu Law. (1968) 67 
ITR 164 (All), Rel. on. 1977 Tax LR 1420 
(Mad), Approved. (1977) 108 ITR 417 (Guj), 
Dissented from (1970) 76 ITR 352 (Mys) 
Distinguished. AIR 1967 Assam 48 Com- 
mented upon. (Para 6) 


Anno: AIR Manual (8rd Edn.), Hindu - 
Succ. Act, S. 8, N. 4; I. T. Act, S. 5, N. 1 (a). 
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AIR 1967 Assam 48: 69 ITR 285 3, 4. 
er; 


Mrs. Nalini Chidambaram,. for Petitioner; 
K. Srinivasan for N. C. Rangarajan and K. 
Venkataswami, for Respondent. 


P. GOYVINDAN NAIR C. J.:— This is an 
income-tax reference under Section 256 (1) 
of the Income-tax Act 1961. The case was 
heard by a Division Bench of this court and 
the learned Judges referred the question to 
a Full Bench in view of the conflicting opin- 
ions expressed by the Assam and the Allaha- 
bad High Courts with which view this 
Court concurred on the one hand and’ the 
Gujarat High Court on the other. We shall 
presently refer to this conflict. But before 
that, we shall extract the question which has 
been referred to us for our opinion, which is 
as follows— 


“Whether on the facts and in the circum- 
stances of the case, the Appellate Tribunal 


was right in holding that the properties in- 


herited by Karuppan Chettiar from his divid- 
ed father constituted his separate and indi- 
vidual properties and not the properties of 
the joint family consisting of himself. his 
wife, sons and daughters and hence the in- 
come therefrom is not assessable in the hands 
of the assessee Hindu undivided family ?” 

The essential facts in this case have been 
stated in the order of reference thus :— 


There was one Palaniappa Chettiar, who 
along with his’ wife Anandavalli Achi, their 
son Karuppan Chettiar and their daughter-in- 
law constituted a Hindu undivided family. 
There was a partition in this family 
on 22-8-1954 by and under which Palania- 
ppa Chettiar was allotted certain properties 
as and for his share and he got separated. 
This partition was recognised by the Income- 
tax department under Section 25-A of the 
Income-tax Act 1922. Thereafter, Karuppan 


Chettiar, son of Palaniappa Chettiar, and his. 


wife and their subsequently bom sons and 
daughter constituted a Hindu undivided fami- 
- ly which is the assessee in the present re- 
ference and has been assessed in that status. 
Palaniappa Chettiar, the father, died on 9-9- 
1968, leaving behind his widow Anandavalli 
Achi and Karuppan Chettiar, his son who is 
also the kartha of the assessee Hindu undivid- 
ed family as his legal heirs. These two persons 


sequently the 


succeeded to the properties left by Palania- 
ppa Chettiar under Section 8 of the Hindu 
Succession Act and divided the same between 
themselves. In the assessments made on the 
assessee Hindu undivided family for as- 
sessment years 1966-67 to 1970-71, the fv- 
come-tax Officer included in the computa- 
tion of the total income, the income received 
from the properties inherited by Karuppan 
Chettiar from his father Palaniappa Chettiar. 
The assessee family appealed to the Appel- 
late Assistant Commissioner cortending that. 
the said properties did not belong to the 
Hindu undivided family as such but only to 
Karuppan Chettiar as an individual and con- 
income derived therefrom 
could not be assessed as the income of- the 
assessee Hindu undivided family. The Ap 
pellate Assistant Commissioner rejected this 
submission and thereafter the matter was 
taken on appeal to the Appellate Tribunal. 


2. The Tribunal following a decision of 
the Allahabad High Court in Commr. of In- 
come-tax U. P. v. Fam Rakshpal Kumar 
(1968) 67 ITR 164, held that the properties 
did not form part of joint family properties 
so that the income therefrom could be assess- 
ed as the income in the hends of the tamily 
consisting of Karuppan Chettiar and his sons 
and other members. It is this order of the Tri- 
bunal which is sought to be challenged by 
the Commissioner of Income-tax by raising 
the question set out already. 


8 There is a‘ direct authority on the 
question arising from the above facts of this 
court, in TC 276 of 1972 : (1977 Tax LR 
1420) (Mad) (Addl. Commr. of Income-tax 
Madras I v. V. R. A. Manicka Mudaliar) which 
would enable us to answer the question in 
the affirmative. This decision followed the 
view expressed by the Allahabad High Court 
in the decision in Commr. of Income-tax 
U. P. v. Ram Rakshpal (1963) 67 ITR 164 and 
the Assam High Court in Ghasiram Agar- 
wala v. Commr. of Gift-tax, Assam 69 ITR 
235 : (AIR 1967 Assam 4&). The decision ct 
the Allahabad High Court was earlier to the 
decision of the Assam High Court, but the 
latter decision did not refez to the Allahabad 
decision. Since then. the Gujarat High Court 
had to deal with this matter in Commr. cf 
Wealth Tax v. Harshadlal Manilal (1974) 97 
ITR 86 when the question arose under the 
Wealth-tax Act and the same court again 
dealt with the question under the Income-tax 
Act in Commr. of Income-tax v.  Babubai 
Mansukhbai (1977) 108 ITR 417 (Guj). 

4. We may pause here to point out that 
the question has not been discussed by the. 
Assam High Court in Ghasiram Agarwala v. 
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Commr. of Income-tax, 69 ITR 285: (AIR: 


1967 Assam 48), and the conclusion that has 
been reached by "that court on the principles of 
the ancient Hindu Law, with. great respest, 
sppears to us to be erroneous and may re- 
quire reconsideration. We do not wish to 
deal with that matter in this case. The 
Allahabad High Court in Commr. of Income- 
tax U. P. v. Ram Rakshpal (1968) 67 ITR 
164 had dealt with the matter at great length 
and has given reasons for the conclusion 
‘that on the facts and circumstances of the 
case, Section 8 of the’ Hindu Succession Act 
(hereinafter called the ‘Act’) has provided 
for a devolution of interest when inheritance 
opens on the death of a grandfather, the 
son and the grandson being alive at te 
time of the death of the grandfather, which 
is quite different from the principle that €b- 
tained before the advent of the Act. This 
‘view of the Allahabad High Court has rot 
been accepted by the Gujarat High Court. 
‘There is not much reasoning in the decision 
in Commr. of Wealth Tax v. Harshadal 
‘Manilal (1974) 97 ITR 86. But the matter 
has been discussed in the decision in Commr. 
Income-tax v. Babubhai Mansukhbhai (1977) 
108 ITR 417, by B. J. Divan C. J. We need, 
' therefore, consider only the decision of the 
Allahabad High Court and the decision of 
the Gujarat High Court in Commr. of In 
come-tax v. Babubhai Mansukhbhai (1977) 
108 ITR 417. Our attention was drawn 10 
the decision of the Mysore High Court in 
Commr. of Income-tax v. Smt. Nagarati- 
namma (1970) 76 ITR 852. But that Court 
was concerned with Section 6 of the Act 
and not with)Section 8 of the Act. Therz- 
fore, this decision is not helpful in answering 
the question. Before dealing with the Allaha- 
bad High Court decision and the Gujarat 
High Court decision, we would like to ref2r 
to the salient provisions of the Act. Referring 
to the preamble to the statute, it is clear that 
what was intended by enacting the statute 
was to provide for intestate succession amorg 
Hindus. The preamble reads— 


“An Act to amend and codify the law r= 
lating to intestate succession among Hindus”. 
Now, turning to Section 4 of the Act, we 
find that only a limited overriding is intend: 
ed by the passing of the Act. Section 4 (2) 
(a) says— 


“(1) Save as otherwise expressly sweet 
in this Act— 

(a) any text, rule or interpretation of Hindu 
Law or any custom or usage as part of that 
law in force immediately before the com- 
mencement of this Act shall cease to have 
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provision is made in this Act.” 


It is seen from Section 4 (1) (a) that the 
same limitation is contained in Section 4 (1) 
(b) as well. From this. it is possible tọ con- 
clude that the statute has no intention what- 
ever of abrogating the principles of: Hindu 
Law in toto or in a comprehensive mannet 
and that it intends only to affect those prin- 
ciples to the extent to which provision had 
been made in the Act which abrogates or 
strikes a discordant note to the principles ot 
the established Hindu Mitakshara law. When 
we look at Section 6 of the Act, we find 
that the main body of the section in speci 
fic terms refers to the principles of survivor- 
ship obtaining in Hindu Law and serves it. 
But to this section engrafted a provision 
which clearly makes an inroad into the prin- 


ciple of survivorship in certain circumstances ` - 


It is unnecessary to deal. with those circum- 
stances because we are not concerned with 
that provision. The section with which we 
are concerned in this case is Section 8 and 
we shall extract that section in toto: 

“The property of a male Hindu dying in 
testate shall devolve according to the provi- 
sions of this Chapter— 


(a) firstly, upon the heirs being the réla? 
tives specified in class 1 of the schedule; 


(b) secondly, if there is no heir of class 1, 
then upon the heirs, being the relatives spe- 
ecified in class II of the schedule ; 

. (c) thirdly, there is no heir of any of the 
two classes, then upon the agnates of the 
deceased; and ; 

(d) lastly, if there is no agnate, then upon 
the cognates of the deceased”. ; 
From this section, it is clear that when a 
male Hindu dies intestate, his property shall 
first devolve upon his heirs, being the rela- 
tives specified in class I of the schedule and 
what is said in this section and in Sec. 9 
will show that among the heirs specified in 
the schedule, those in class 1 shall take simul- 
taneously and to the exclusion of all other 
heirs; those in the first entry is Class II shall 
be preferred to those in the second entry; 
those in the second entry shall be preferred 
to those in the third entry; and so on in 
succession, ‘The relatives specified in Class II” 
will get a chance only if there is no heir of 
class I, and if there is no heir of any of the 
two classes, the agnates of the deceased will . 
get the chance and lastly, if there is no agna- 
tes, the cognates of the deceased will take 
the property. We are not concerned in this 
case with the effect of succession opening to 
relatives specified in class II, or to poe 
or cognates. There are heirs under class I 
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and this is clear from the facts as already 
stated. The question is only, therefore 
as to how those heirs take the property 
under Secticn 8. If the mode of division pro- 
vided by the section is different from that 
which obtained before the Hindu Succession 
Act came into operation, in accordance with 
the principles of Hindu Law in view of what 
is categorically stated in Section 4 of 
the Act, it is Section 8 of the Act 
that should prevail and not the prin- 
ciples of Hindu Law. If there is difference in 
the scope and effect regarding the mode of 
method of devolution that is provided in Sec- 
tion 8. It is Section 8 which should be ap- 
plied and rot the principles of Hindu Law. 
We should, therefore, try to formulate what 
are the principles of Hindu Law applicable 
in the circumstances of this case. 


5. - This is a case where a person who had 
obtained the property under partition died. 
His name was Palaniappa. When he died, his 
son Karuppan was alive. We are concerned 
with the property which Palaniappa had ob- 
tained in the partition. In that partition, 
Karuppan was also a party. We are con- 
cerned with the question of devolution of the 
property of Palaniappa which he obtained in 
the partiticn and which had devolved on 
some persons, after his death. Not only was 
Karuppan alive at the time of the death of 
Palaniappa, but at the time of his death, 
Karuppan’s son was also alive. In such 
circumstances, under the Hindu Law, the pro- 
perty will devolve on the son and the grand- 
son will alsə have an interest in the property; 
and the two together will form a Hindu un- 
divided family (we are of course assuming 
that there were no female). 


6. The question is whether when succes- 
sion opens under Section 8, Karuppan and 
his son will take the property in the same 
manner. Clearly, this is not so. When we 
search for the relatives mentioned in class I 
of the schedule, which is attracted by virtue 
of Section 8, we find no sons are men- 
tioned at all though the grandson of a de- 
ceased son is mentioned. What would be 
the effect when such a grandson comes into 
the picture need not be dealt with in this 
lease. But where the son as well as his son 
are the pezsons concerned, by applying Sec- 
tion 8, we have to come to the conclusion 
that the father alone, namely, Karuppan in 
this case will inherit the property to the ex- 
clusion of the grandson. This being the ef- 
fect of the statutory provision, no interest 
will accrue to the grandson in the property 
which belonged to Palaniappa. Even assum- 
ing Palaniappa’s property is ancestral pro- 
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perty in the hands of Karurpan, still because 
of the effect of the statute, Karuppan’s soni 
will not have an interest in the property. 
This is directly derogatory of the law estab- 
lished according- to the principles of the 
Hindu Law and this provision in the statute 
must prevail in view of the unequivocal ex- 
pression of the intention in the statute itself 
which says that to the extent to which pro- 
visions had been made in the statute, those 
provisions shall override the established pro- 
visions in the texts of Hindu Law. This is 
what M. H. Beg J. a3 he «hen was, said in 
the decision in Commr. of Income-tax v. Ram 
Rakshpal, (1968) 67 ITR 164 (All), Comment- 
ing on this, Divan C. J. in Commr. of In- 
come-tax v.' Babubhai Mansukhbhai (1977) 
108 ITR 417 at p. 420 (Guj) made the fol- 
lowing observations: 


“The Division Benzh there held that in 
view of the provisions of Səction 6 and Sec- 
tion 8 of the Hindu Succession Act, the old 
position no longer prevailed and the income 
from assets inherited by a son trom his 
father must be held to be his individual and 
not the income of the Hindu undivided 
family consisting of himself and his son. Main 
reliance in support of this conclusion was 
placed by the Allahabad Eigh Court on the 
provisions of Sections 6 and 8 of the Hindu 
Succession Act. The Allahabad High Court 
accepted the principle that if it had not been 
for the Hindu Succession Act, on the death 
of a father whatever was inherited by his 
son by way of succession became ancestral 
property in the sons hands and this ancest- 
ral property in the hands cf the son belong- 
ed to the coparcenary or the joint Hindu 
family consisting of the son and his own 
male issue........ = 


After discussing the matte> at some length, 
the learned Chief Justice observed at p. 422— 
Ties With respect to the learned Chief 
Justice of the Allahabad High Court, it is 
impossible to read into the words of Sec- 
tion 8 any provision which interferes with 
the scheme of Hindu Law as it prevailed 
prior to the enactment of the Hindu Succes- . 
sion Act. Neither Seccion 6 nor S. 8 nor Sec . 
tion 80 affects this princip-e of Hindu Law 
as to in what capacity or in what character 
the son would enjoy the property once he 
received it from his father in succession”. 
Proceeding further, the learned Chief Justice, 
referred to a passage from Mulla’s Principles 
of Hindu Law, 14th Edn. edited by S. T. 
Desai. Illustration (a) at page 849 of the 
commentary is then extracted and the learned 
Chief Justice agreed with the Commentary 
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and the illustration. With very great respect, 
we are unable to agree with the view expres- 
sed by the learned Chief Justice. The passage 
quoted from the commentary did not deal 
with the effect of Section.8 of the Act. What 
has been illustrated also is the position under 
the Hindu Law untrammelled by statutes and 


it occurs in the commentaries to Sec. 6 2£ © 


the Act which deals with survivorship aud 
the saving by Section 6 of that principle to 
the extent to which it had been done. This 
passage is of no assistance in determining 
the impact of Section 8 on the principles of 
devolution of property on the death on the 
principles of inheritance. We have dealt with 
the effect of Section 8 earlier and it is clear 
that here Karuppan alone took the proper- 
ties of his father Palaniappa which the latter 
had obtained in the partition, and irrespec 
tive of the question whether it was ancestral 
property in the hands of Karuppan or not, 
he would exclude his son. Since the existing 
grandson at the time of the death of the 
grandfather has been excluded, we think 
that an after-born son of Karuppan will abo 
not get any interest which Karuppan inherited 
from his father. Thus, the principles of 
Hindu Law are not applicable. It is impos- 
sible to visualise or envisage any Hindu un- 
divided family in regard to the property 
which Karuppan got. This is the view that 
we have taken in the decision in T. C. No. 
278 of 1972 : (1977 Tax LR 1420) 
Addl. Commr. of Income-tax Madras v. V. R. 
A. Manicka Mudaliar to which one of us was 
a party. We respectfully agree with the view 
expressed in that decision and answer the 
question referred to us in the affirmative 
i. e. in favour of the assessee and against 
the Department. The Revenue will pay the 
costs of the assessee including counsel’s fee 
of Rs. 500. 

Question answered in affirmatire. 
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FULL BENCH 
RAMAPRASADA RAO, NATARAJAN AND 
BALASUBRAHMANYAN, JJ. 

. The Chief Controlling Revenue Author-ty 
Board of Revenue, Madras, Petitioner v. P. A. 
Muthukumar, Respondent. . : 

R. C. No. 1 of 1976, D/- 5-12-1977. 

Stamp Act (2 of 1899), S. 2 (24), Sch. 1, 
Art. 58 — Trusts Act (2 of 1882), S. 3 — 
Settlement’ and ‘Trust?’ —— Meaning of — 
Document styled as trust — i 


JIV/XV/E480/78/LGC 


Board of Revenue v. P. A. Muthukumar (FB) 
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— Whether a ‘settlement’ chargeable under 
Art. 58. (Stamp Act ark Sch. 1 (Tamil 
Nadu), Art. 58). - 

A trust is an expression “of the desire by 
the author of the trust to vest the property 
in a body, may be singular in its feature, for 
that body to administer it for’ convenience 
and for an equitable distribution of that estate 
of the author as per his directions contained 
in the deed itself. By executing a trust the 
property need not be distributed by the 
author of the trust. But in cases, as in the 
instant case, the declaration of a trust may be 
made only for purposes of equitable admin- 
istration of the same so as to preserve it with- 
out being wasted as apprehended by the 
testator himself, (Para 6) 


The quintessence of the definition of the 
word ‘settlement’ in Sec. 2 (24) (b) of the 
Stamp Act is that the property should be: dis- 
tributed among the members of the family of 
the author of the trust or should be ordain- 
ed to be. given to those near and dear to him. 
In the absence of any such clause express or 
implied to be culled out by necessary impli- 
cation from out of the instrument to conclude 
about distribution of property, either move- 
able or immoveable among the settlor’s heirs 
or relatives, such an instrument cannot be 
treated as a ‘settlement’. (Para 7) 


The author of the deed in question, styled 
as ‘trust’, appointed his father, as the trustee 
to carry out certain directions of his speci- 
fically enumerated therein. The trustee so 
nominated under the Will is to pay off cer- 
tain debts of the author of the trust and ad- 
minister the property so as to preserve it, ` 
without wasting it, the trustee could improve 
the property. and preserve the same till the 
lifetime of the author, for the estate then 
available to be taken over by his heirs and 
the trustee should pay a monthly allowance 
of Rs. 200/- to the author of tha deed dur- 
ing his lifetime. (Para 2) 

Held that the instrument in question could 
not be understood as a deed of settlement 
within the meaning of Sec. 2 (24) (b) of the 
Stamp Act attracting stamp duty under 
Art. 58 of Schedule I. There was no disposi- 
tion or distribution in praesenti of the pro- ` 
perty under the instrument. (Para 8) 


The instrument in question did not pur- 
port to distribute property of the settlor 


among the members of his family nor did he yee" 


evince an unequivocal desire to provide pro- 
perty for some person dependent on him. 
The author himself felt a doubt whether he 
would be in a position to manage his estate 


efficiently. There was a lurking suspicion. in 
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his mind whether by retaining the estate he 
could preserve it at all. He wanted therefore 
a safe media for administration and in order 
to achieve this objective, he vested his estate 
in the trustee for the purpose of paying of 
his debts, for the purpose of paying him a 
sum of Rs. 200/- a month during his lifetime, 
for the purpose of improving the estate as 
far as possible during the course of the ad- 
_ ministration and for the purpose of ‘his heirs’, 
whomsoever they may be taking over the 
estate after his lifetime. (Paras 6, 8) 

Anno: AIR Manual (8rd Edn.) Stamp Act, 
ea ree ee 


Act, S N. 1. 

ee ne: Chronological Paras 
` AIR 1964 All 587 (SB) 7 
AIR 1947 All 141 (FB) 7 


Addi. Govt. Pleader, for Petitioner; A. S. 
Ramachandran, Amicus Curiae, for Respon- 
` dent. 


RAMAPRASADA RAO, J.:— The ques- 
tion involved in this’ reference made by the 
Chief Controlling Revenue Authority, Board 
of Revenue, Madras is as follows:— 


“Whether in the circumstances and facts of 
the case, the document dated 2-7-1978 (Docu- 
ment No. 26 of 1978) of Sub Registrar Office, 
Kavandapadi, Erode, executed by the respon- 
dent in favour of his father P. N. Appaji 
Gounder herein styled as a document of trust 
should be treated as a settlement deed as de- 
fined under Sec. 2 (24) of the Act attracting 
stamp duty under Art. 58 of Schedule I of 
the Indian Stamp Act.” 


or in the alternative, we add, whether the deed 
under reference is chargeable under Art. 64, 
Schedule I of the Indian Stamp „Act. 


2. It is common ground that the deed has 
been duly stamped under Art. 64 of Sche- 
dule 1-B (sic.) (1 ?) of the Stamp Act. Before 
considering the question posed to us, it is 
. necessary to understand the recitals in the 
deed. It is common ground that the respon- 
dent and his two brothers and their father 
partitioned the family properties pursuant to 
a compromise decree passed in O. S. No. 280 
of 1970 on the file of the Court of the Sub- 
ordinate Judge, Erode. It is the case of the 
respondent that subsequent to the said parti- 
tion. consequent upon an oral partition be- 
tween himself and his minor son, they were 
enjoying their respective shares separately, In 
this perspective, the respondent caused to 
execute the deed in question on 2-7-1978, 
styling it as a private trust deed and ap- 
pointed his father, P. N. Appaji Gounder as 
the trustee to carry out certain directions of 
his specifically enumerated therein. We find 


Board of Revenus v. P, A. Muthukumar (FB) (R. Rao. J) 


ALR 


(a) that the trustee so nominated under the 
Will is to pay off certain debts .of the author 
of the trust and administer the property 

as to preserve it, without wasting it, (b) that 
the trustee could improve the property and) 
preserve the same till the lifetime of the res- 
pondent, for the estate then available to be 
taken over by his heirs and that (c) the 
trustee should pay a monthly allowance of 
Rs.. 200/- to the respondent during his life- 
time. 

3. Apart from the above specific objectives 
of the trust, we do nct find any disclosure of 
the intention of the purpose for which the 
deed in question was 2xecuted by the respon- 
dent. We however find inbuilt in the deed 
itself two reasons as to why the author of the 
trust executed this deed. Firstly he would say 
that any attempt at retaining the property 
himself might lead to dissipation of the same 
during his lifetime and secondly he had not 
the requisite experience or inclination to carry 
on agricultural opera‘ions so as to improve 
or even preserve the property. 


4, It is in the above background the in- 
strument in question came to light. When the 
Sub Registrar of Kavandapadi, Erode was 
asked to register this document, he felt a 
doubt whether it woud be a bare declara- 


‘tion of trust as it is styled or whether it 


would by reason of some recitals therein be 
interpreted and accepted only as a deed of 
settlement within the meaning of Sec, 2 (24) 


‘(b) of the Indian Stamp Act, chargeable 


under Art. 55 of Schedule 1-B (sic) (1 ?) of 
the Act. 


5. The word ‘settlement’ has been defined 
in the Indian Stamp Act, but not the word 
‘Trust’. Sec. 2 (24) tb) defines the word 
‘settlement’ as follows :—~ 

“Settlement? means any non-testamentary 
disposition in writing of moveable or im- 
moveable property, made for the purpose of 
distributing property 2f the settlor among 
his family or those for whom he desires to 
provide or for the purpose of providing for 
some person dependent on him”. 


6. We are omitting clauses (a) and (c) of 
sub-sec. (24) of S. 2 oë the Act, for, they are 
not relevant for the purpose. According to 
Sec. 8 of the Indian Trusts Act, 1882, a 
‘trust’ is an obligation annexed to the owner- 
ship of property, and arising out of a confi- 
dence reposed in. and accepted by the owner, 
or declared and accepted by the owner, or 
declared and accepted by him for the benefit 
of another, or of another and the owner. The 
instrument in question does not in our view 
purport to distribute property of the settlor 
among the members of his family nor did he 
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evince an unequivocal desire to provide pro- 
perty for some person dependent on hm. 
While interpreting the word ‘settlement’ in 
S. 2 (24) of the Indian Stamp Act, it appears 
` to us that the emphasis should be on he 
intention of the author of the trust to disri- 
bute the ‘property among members of his 
family or to those who are near and dear to 
him. In the absence of a demonstrative erhi- 
bition of that intention to distribute his pro- 
perty among such members or relatives of dis, 
it cannot be said mechanically by the use of 
the expressions such as ‘his heirs’ or his 
minor son’ etc. in a document, that suck is 
the intention of the author. A trust as we 
have seen already is an expression of the Je- 
sire by the author of the trust to vest the pro- 
- |perty in a body, may be singular in its fea- 
ture, for that body to administer it for cmn- 
venience and for an equitable distribution of 
that estate of the author as per his disec- 
|tions contained -in the deed itself. By execut- 
ing a trust the property need not be digri- 
buted by the author of the trust. But in cazes, 
as in the instant case, the declaration of a 
trust may be made only for purposes of ecui- 
table administration of the same so as to pre- 
serve it without being wasted as apprehead- 
ed by the testator himself. This distinction 
therefore has to be borne in mind while 
interpreting an instrument for.purposes of m- 
position of stamp duty. 


7. In Narendra Singh v. Board of Reveaue 
AIR 1947 All 141 (FB) a Full Bench of he 
Allahabad High Court had to consider a deed 
where the owner of the property transfer-ed 
some property of his to three trustees who 
were to manage it on his behalf during his He- 
time and who were to make some arrangem=nt 
in the event of his death. There were also. cer- 
tain directions contained in the deed in cod 
by which the trustees were to dispose of zhe 


income from the property and give off certain 


gifts in the nature of dowry to the unmarried 
daughters of the author of the trust. Even in 
those circumstances, the Full Bench of that 
court took the view that where the deed œn- 
templated only the transfer of managem=nt 
of the’ estate to the trustees during the lfe- 
time of the author of the trust and certzin 
arrangements were made by the author in the 
matter of the distribution of the income fom 
the properties, it would not be a settlement 
within the meaning of Sec. 2 (24) of the In- 
dian Stamp Act and it could only be treated 
as a declaration of trust and stamped acecrd- 
ingly. The learned Additional Government 
Pleader, however, relied on the decision of 
‘the Spécial Bench ‘of the Allahabad High 
Court in Board of Revenue v. Sridhar,” AIR 


-ordained to be given to those near and dear 
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1964 All 537. The facts in that case are cer- 
tainly distinguishable from the facts in the 
Full Bench decision cited supra. In that. case 
the author of the trust desired that the . 
trustee should not only deal with the income. 
but that the children of the donor should 
automatically be the beneficiaries of the trust 
properties and the available surplus after 
administration, as was recited in the 
main body of the instrument itself. The learn- 
ed Judges in that case while dealing with the 
effect of the deed observed as follows :— 


“The effect of this deed of Trust was that 


from the date of its execution the two houses a 


would vest in the trustee and so also would 
vest in him the rental income accruing from 
those two houses. This rental income accord- 
ing to the terms of the instrument was to be 
divided among the various beneficiaries who 
were all minor children of the donor. Thus, 
the instrument clearly contained a disposi- 
tion of the future rental income of the pro- 
perty, initially in favour of the trustee, with a 
direction to him to utilise that income for the 
benefit of the minor children of the donor. ’ 
The method of utilisation was to distribute 
this income amongst the children of the 
donor who were all members of his family. 
In these circumstances, this instrument has 
to be held to be a disposition of the property 
consisting of the future rental income from 
those two houses made specifically for the 
purpose of distributing that property viz, the 
future rental income, amongst the members 
of the family of the donor.” ws 


One other conspicuous difference between 
the present case and the case in Board of 
Revenue v. Sridhar ATR 1964 All 587 (SB) was 
that the estate itself was to revert to the 
author of the trust after the expiry of the 
period of twenty years. during which time 
the trustee was to administer the trust pro- 
perty. In the instant case, there is no dispo- 
sitive clause. We have already made it clear,’ 
that the quintessence of the definition of the 
word ‘settlement’ in Sec. 2 (24) (b) of the 
Indian Stamp Act is that the property should 
be distributed among the members of the, 
family of the author of the trust or should be 


to him. In the absence of any such clause ex- 
press or implied to be culled out by neces- 
sary implication from out of the instrument, 
to conclude about distribution of property, 
either moveable or immoveable among the 
settlor’s heirs or relatives, it would be diff- 
cult to hold that such an instrument should 
be treated as a settlement. 


8. We have already referred to the salient 





` clauses in the deed dated. 2-7-1978. The . 
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author himself felt a doubt whether he would 
be in a position to manage his estate effi- 
ciently, There was a lurking suspicion in his 
mind whether by retaining the estate he could 
preserve it at all. He wanted therefore a sate 
media for administration and in order to 
achieve this objective, he vested his estate in 
the trustee for the purpose of paying off his 
debts, for the purpose of paying him a sum 
of Rs. 200/- a month during his lifetime, for 
the purpose of improving the estate as far as 
possible during the course of the administra- 
tion and for the purpose of ‘his heirs’, whom- 
soever they may be taking over the estate 
after his lifetime. One other recital in the 
deed gains the impression that there was no 
disposition cr distribution in praesenti of the 
property under the instrument. Clause (6) of 
the deed reads thus — “Yerkaneve en minor 
Makan Makendranukku Veru Bhoomikal Vai- 
Mozimulam Kedukkappattu Uraiyana Gardian 
Anubavitthu Varuvadal Uraiyanukku Indha 
Chotthukkalil Yedhum Paththiyamillai”. 


The necessary conclusion which could re- 
asonably be drawn by a fair reading of this 
clause is that he is not disposing of the pro- 
perty in favour of his minor son and that 
there was no disposition of any interest in his 
estate in the minor’s favour. This is one of 
the necessary sine qua non to bring an instru- 
ment within the periphery of a deed of settle- 
ment, In this view also, we are unable to 
agree with the Revenue that the instrument 
in question has to be understood as a deed 
of settlement within the meaning of Sec- 
tion 2 (24) ib) of the Indian Stamp Act at- 
tracting stamp duty under Article 58 of Sche- 
dule I of the Indian Stamp Act. The ques, 
tion referred to us is therefore answered 

against the Revenue. 
9. We thank Mr. A. S. Ramachandran for 
the assistance rendered to us as amicus curiae. 
Answered in negative. 
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Kesavalu Naidu, Petitioner v. Janakirama 
Naidu, Respondent. 

Civil Revn. Petn. No. 2904 of 1974, 
D/- 25-4-1978.° 

Civil P, C. (5 of 1908), O. 9, R. 13 and 
O. 43, R. 1 (d) — Petition to set aside ex 
parte decrez — Conditional order passed 
thereon — Appeal, if competent. 
© (Against order of Dist. Judge, Vellore in 
S. R. No. 3864 of 1972.) 


IV /JV/E84/78/VSS 








A. LR. 


Where, on a petition for setting- aside ex 
parte decree, the court passed impugned 
order that the petition would be allowed on 
payment of certain amount as costs on or be- 
fore a stated date failing which it should 
stand dismissed with costs and the matter to 
be called on a particular date and on the 
later date passed an order that the costs were 
not paid and the petition was dismissed. 

Held that the order was not an “all-compre- 
hensive” order and appeal against it was in- 
competent. AIR 1949 Mad 469, AIR 1944 
Mad 388 Distinguished. (Para 3) 

Anno: AIR Comm. C. P. C. (9th Edn.), O. 9, 
R. 13, N. 29; AIR Comm. C. P. C. (8th Edn.) 
O. 48, R. 1, N. 4. . 
Cases Referred: Chronological Paras 


AIR 1949 Mad 469 : (1948) 2 Mad LJ 596 2 
AIR 1944 Mad 383 -2 


R. Ramalingam Pillai, for Petitioner; K. 
Radhakrishnan, for Respondent. 


ORDER :— The pətitioner-defendant in 
I. A. No. 1117 of 1971 in O. S. No. 24 of 
1971 on the file of the District Munsif, Rani- 
pet, is the petitioner in this revision. The res- 
pondent herein is the plaintiff in that suit. 
I. A. No. 1117 of 1971 was filed by the peti- 
tioner under O., 9. Rule 18. C. P. Code, for 
setting aside an ex parte decree passed against 
him. The court below passed an order on 
27-3-1972 and the decretal order reads as 
follows — “The petition will be allowed on 
payment of Rs. 75 as costs on condition on or 
before 5-4-1972, failing which the petition do 
stand dismissed with ccsts. Call on 6-4-1972”. 
Admittedly, the conditions imposed were not 
complied with and the matter was called on 
6-4-1972, and the court below passed the fol- 
lowing order:— . 

“Costs not paid. Petition dismissed.” 
The petitioner herein wanted to file an ap- 
peal under O. 48, R. 1 (d) C. P. Code, to 
the District Judge, North Arcot, as against 
the order passed on 27-8-1972. The appeal 
was returned with the following endorse- 
ment :— ‘The appeal is incompetent. The 
lower court’s judgment is one allowing the 
application, but on terms. If the petitioner had 
any grievance against ic, he can only seek to 
have it revised.” The present revision is 
directed against the above orders of the Dis- 
trict Judge, North Arcot. $ 

2. Sri R. Ramalinga Pillai, learned counsel 
for the petitioner, submits that the order 
passed by the District Munsif, Ranipet on 
27-3-1972 is.a self-contained order and it 
would work itself out if the conditions im- 
posed’ were not satisfied and it would tant- 


. amount to rejection of the application within 
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the meaning of O. 48, Rule 1 (d) C. P. G. 
The learned counsel wants to derive suppert 
for his submission from the ratio of two jwii- 
cial precedents of this court. The first one is 
that reported in Ramayya v. Lakshmayya AIR 
1944 Mad 888. In that case, a Division 
Bench of this court consisting of Mockett and 
Bell JJ. had occasion to consider an order 
dated 5-7-1948, which read as follows— 


“It is ordered that the petition be and the 
same is.hereby allowed. It is further ordered 
that the petitioners do deposit into court a 
sum of Rs. 100 towards their costs in this 
petition and also in I. A. Nos. 569, 570 and 
625 to 627 of 1948, irrespective of the re- 
sult of the suits and do also deposit the ccsts 
decreed on or before 26th July 1943. It is 
further ordered that in default of paymant 
the petitions do stand dismissed with costs.” 
In that case, the suits were taken up on 
26-7-1943, and the following order was pess- 
ed on that date’— 


“Defendants are called and they are absent. 
The plaintiffs are ready. The defendants 
have not deposited the amount ordered to be 
paid into court by this date in I. A. Nos. 468 
and 625 of 1948. As the direction given in 
the order on’ the said petitions is not obeyed, 
the order operates and the decrees passed al- 
ready stand”. 


The Division Bench held that the order pass- 
ed on 5-7-1948 was an all-comprehensive one 
and there was nothing further to be done by 
the court when the order dated 5-7-1948 was 
passed, It would be relevant to extract the 
observations of Bell J. in the judgment which 
reads as follows— 


“I agree and would only add a word on 
the preliminary objection raised by the zes- 
pondents. Where any further direction of the 
court is required with regard to the maters 
in issue between the parties it cannot be said 
that finality in any shape or form has bzen 
reached. What more on 5-7-1948, was requir- 
ed from the Subordinate Judge’s Court? If 
the last sentence of the decretal order be 
left out, clearly there would be someting 
lacking, that is to say, a ruling as to the e€ect 
of any default on the part of the petitioners, 
But this the order provided for by saying ‘It 
is further ordered that in default of payment 
the petitions do stand dismissed .with costs.’ 
Nothing further was left to be said as to the 
final result of the petition” 

The next decision relied on by the learned 
‘counsel for the petitioner is the case of Kom- 
mineni Kotiah v. Muvva Narasimha 1948 (2) 
Mad LJ 596: (AIR 1949 Mad 469). It is the 


judgment of Panchapakesa Ayyar J. From the, 
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reading of the judgment, it is found that the 
learned Judge was concerned with an order 
passed by the Court below in that case on 
8-7-1946, the material portion of which ran 
as follows— 


“This court doth oia and decree that the 

ex parte decree passed on 18-2-1946 against 
the petitioner be set aside on condition of 
petitioner depositing the costs of suit 
Rs. 128-4-0 on or before 2-8-1946, and 
also paying Rs. 10 as day costs to the respon- 
dent’s (plaintiffs) vakil on or before that date 
and (2) that in default of the one or the other 
of the two conditions, the petition stands dis- 
missed automatically”. 
The learned Judge considered the reasoning 
of the Division Bench of this court in Ramay- 
ya v. Lakshmayya AIR 1944 Mad 888 ‘and 
found that there was no further order of the 
District Munsif after the final order passed on 
8-7-1946. The learned Judge construed the 
order dated 3-7-1946 as an all-comprehensive 
one and as the final order passed for purposes 
of appeal. 


3. Sri K. Radhakrishnan learned counsel 
for the respondent, submits that the dictum 
laid down in the above decisions cannot- be 
invoked in the present case for the reason 
that the order passed by the District Munsif, 
Ranipet, on 27-3-1972, cannot be said to be 
an ‘all-comprehensive’ one, because there 
was a necessity for the said court to pass fur- 
ther order on 6-4-1972, which in fact was 
passed by that court to the effect set out 
already. According to the learned counsel, it 
was only after an order was passed on 6-4- 
1972, that a finality was given to the orders 
of the District Munsif, Ranipet, and only ‘by 
virtue of the order dated 6-4-1972, it may be 
said that the application in I. A. No. 1117 ot 
1971, in O. S. No. 24 of 1971 was rejected 
so as to make the later order alone appealable 
under Order 48, Rule 1 (d) C. P. C. This 
submission of the learned counsel for the res- 
pondent seems to be well founded. It cannot 
be said that the order passed by the District 
Munsif, Ranipet, on 27-3-1972, is an ‘all-com- 
prehensive’ one. The said court has reserved}. 
and postponed the passing of final orders toj. 
a future date, namely, on 6-4-1972, and only 
when orders were passed on 6-4-1972, it can 
be said that a finality was given with refer- 
ence to the order of the said court. As point- 
ed out earlier, in the present case, there was 
an’ order: passed on 6-4-1972 dismissing . the 
petition for the non-compliance of the condi- 
tions imposed earlier by order dated 27-3-| — 
1972. When the District Munsif of Ranipet 
passed orders on 27-8-1972, there obviously 
was an intention expressed to postpone the 
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assing of final orders and reserve final con- 
sideration of the question to another date. 
The ratio of decisions relied on by the learned 
counsel for the petitioner is not applicable to 
the facts of the present case, as they are 
clearly distinguishable from the facts of the 
case which were the subject matters of con- 
sideration in the above decisions. I find that 
the District Judge, North Arcot passed the 
correct order when he said that the appeal 
sought to be preferred is incompetent. There 
are no grounds in law for interfering with 
the said order. Hence, this revision petition 
is dismissed and there will be no order as to 

costs, 
Petition dismissed. 
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Rajendran (minor) and others, Petitioners v. 
Rajambal Ammal and others, Respondents. 

Civil Revn. Petu. No. 1597 of 1974, 
D/- 10-4-1978. ° 


Civil P. C. (5 of 1908), O. 33, R. 5, cl. (d) 
and cl. (d-1) (as introduced by Tamil Nadu 
amendment) — Petition to sue in forma pau- 
peris — Enquiry by Court inte merits of case 
— Principles. 


Tt is well settled that if the allegations of 
the applicant prima facie disclose a cause 
of action the Court ought not to embark upon 
the consideration of a complicated or doubt- 
ful question of law or fact that may arise 
upon the allegation of the applicant for the 
purpose of determining whether the allega- 
tions show a cause of action, for it is con- 
trary to the scheme and the provisions of 
O. 33 that the Court for the purpose of dis- 
posing of an application for Jeave to sue in 
forma pauperis should decide issues affecting 
the merits that properly and fairly can be de- 
termined at the hearing of the suit. The 
Court is not bound to go beyond the facts 
apparent on the face of the petition or plaint 
_ and the court has to look into the allegations 
made by the applicant and should not enter 
into the merits or demerits of the claim but it 
has to decide the question from the allega- 
tion found in the petition or plaint itself. 

(Para 8) 

In the present case the lower Court had 
indulged in assessing the merits and demerits 
of the contentions with reference to res judi- 


© (Against order of Sub, J. Tiruvannamalai 
in O. P. No. 20 of 1978. ) 


HV/IV/D248/78/AS/WNG 





Rajendran v. 


Rajambal Ammal A. E R 


cata pleaded by the opposite party while 
dealing with the petition to sue-in forma pau- 
peris. This was held not competent. The 
tenability or otherwise of this contention 
could be allowed to ke decided at a later 
stage. AIR 1962 SC 941 and AIR 1956 Mad 


271 Rel. on. (Para 5) 
Anno: AIR Comm. C. P. C. (8th Edn.), 

O. 38, R. 5, N. 5. 

Cases Referred: Chrorological Paras 


AIR 1962 SC 941 : (1932) Supp (2) SCR 675: 
1962 All LJ 634 4 
AIR 1956 Mad 271 5 


T. R. Rajagopalan, S. K. Narasimhan and 


- T. R. Rajaraman, for Petiticners. 


ORDER :—- The petitionzr herein fled 
O. P. 20 of 1978 on the file of the learned 
Subordinate Judge, Tiruvanramalai for leave 
to institute the concerned suit in forma pau- 
peris. That application was resisted by the 
respondents in this revisión mainly on ‘the 
ground that the proposed suit is barred by 
the principles of res judicata in view of the 
judgment and decree in O. S. 309 of 1968 
on the file of the District Munsif Court, 
Tiruvannamalai. The court below considered 
this application O. P. 20 of 1973 and found 
that the petitioners are vaupers; but dismissed 
the application on a consideration of the 
second contention raised by the respondents, 
viz, that the proposed suit is barred by the 
principles of res judicata. The present revi- 
sion is directed against the orders of the 
court below. 


2 Mr. SK. 
counsel for the petitioners, submits 
that the question of res judicata is 
a vexed question that has to be gone 
into only on a considération in extenso 
of the merits and demerits oč the contentions 
of the parties and this is exactly what has 
been done by the court below and the 
court below has transgressed the limits of 
enquiry under O. 33, Rr. 5, 6 and 7 C. P. C. 


3. On going through the ozder of the court 
below, I find that what the learned counsel 
for the petitioners states is not without basis. 
The court below has discussed the question 
of res judicata at some length. It has con- 
sidered the merits of this contention in de- 
tail and it must be said that it has practically 
embarked upon a detailed enquiry on this dis- 
puted question of res judicata and has given 
a finding against the petitioners. So far as the 
State of Tamil Nadu is ccncerned, by an 
amendment in 1940, for cl. (d) of R. 5 of 
O. 83, a substitution has been made by in- 
corporating (d-1) also to go ae with cl. (d) 
which read thus— . 


Narasimhan, learned 
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“(d) Where the allegations do not show a 
cause or action or 

(d-1} Where the suit appears. to be barred 
by any law, or”. 
It is well settled that if the allegations of the 
applicant prima facie disclose a cause of 2c- 
tion the court ought not to embark upon the 
consideration of a complicated or doubtful 
question of law or fact that may arise upon 
the allegation of the applicant for the par- 
pose of determining whether the allegations 
show a cause of action for it is contrary to 
the scheme and the provisions of O. 38 that 
the court for the purpose of disposing of an 
application for leave to sue in forma pauperis 
should decide issues affecting the merits that 
properly and fairly can be determined at the 
hearing of the suit. The court is not bound 
to go beyond the facts apparent on the face 
of the petition or plaint and the court has to 
look into the allegations made by the appli- 
cant and should not enter into the merits or 
demerits of the claim but it has to decide the 
question from the allegation found in the 
petition or plaint itself. These principles will 
apply both for cl. (d) and cl. (d-1) of ©. 38, 
R. 5 C. P. C. as they stand incorporated by 
the amendment introduced in Tamil Nadu. 





4, In Vijay Pratap Singh v. Dukh Haran 
Nath Singh, (1962) Supp (2) SCR 675: 
(AIR. 1962, SC 941) the Supreme Court laid 
down the law in the law following terms 
(at p. 941): 


“By the express terms of 'R. 5, cl. (d) the 
court is concerned to ascertain whether the 
allegations made in the petition show a cause 
of action.. The court has not to see whether 
the claim made by the petitioner is likely to 
succeed; it has merely to satisfy itself that the 
allegations made in the. petition, if accepted 
as true, would entitle the petitioner to the 
relief he claims. If accepting those alleza- 
tions as true no case is made out for grant- 
ing relief no cause of action would be shown 
and the petition must be rejected. But in as- 
certaining whether the petition shcws 
a cause of - action the court does 
not enter upon a trial of the issues affecting 
the merits of the claim made by the peti- 
tioner. It cannot take. into consideration the de- 
fence which the defendant may raise upon 
the merits; nor is the court competent to 
make an elaborate enquiry into doubtful or 
complicated questions of law or fact. If the 
allegations in the petition, prima facie, shew 
a cause of action, the court cannot emberk 
upon an enquiry whether the allegations exe 
true in fact, or whether the petitioner will 
succeed in the claims made by him. By the 
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Statute, the jurisdiction of the oourt is res- 
tricted to ascertaining whether on the allega- 
tions a cause of action is shown; the jurisdic- 
tion does not extend to trial of issues which 
must fairly be left for decision at the hearing 
of the suit”. 


5. If the above principles are kept in mind, 
there cannot be any difficulty in finding that! 
the court below has ignored the said princi- 
ples and has indulged in assessing the merits 
and demerits of the contentions with refer- 
ence to res judicata pleaded by the respon- 
dents. This is not competent and as stated 
earlier, the tenability or otherwise of this con- 
tention can be allowed to be decided at a 
later stage, and the two stages of investiga- 
tion have been recognised by a Division 
Bench of this Court consisting of Govinda’ 
Menon and Basheer Ahmed Sayeed JJ. in 
Anganna Goundan v. Angamuthu Goundan, 
AIR 1956 Mad 271 who observed as follows 
(at p. 274): 


“The word ‘appears’ in R. 5 (d-1) does not 
connote any quietus or finality but it was de- 
signedly used to make a distinction between 
the final disposal of the suit and a decision 
at the stage before it is registered as a suit”. 
In the said circumstances, the orders of the 
court below cannot be sustained and accord- 
ingly this revision is allowed and the orders 
of the courts below are set aside and the ap- 
plication O. P. 20 of 1978 will stand al- 
lowed and the suit will be registered and pro- 
ceeded with in accordance with law. The 
respondents will be at liberty to raise all the 
contentions that are available to them includ- 
ing the pleas of res judicata in the suit. There 
will be no order as to costs in this revision. — 

Revision allowed. 
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Dwarakadoss Goverdhandoss and Sow. ` 
Gangabai Memorial Trust, Madras, Petitioner 
v. Padmavalli Thayorammal, Respondent. 

Civil Revn. Pet. No. 1408 of 1975, 
D/- 8-8-1978. ° 

Tamil Nadu Buildings (Lease and Rem 
Control) Act (18 of 1960), Ss. 16 (8) (b), 
14 (i) (a) (b) — Eviction of tenant by publio 
institution — Premises required by Trust for 
its purposes — Petition under S. 10 (8) (b) 


°(Against order of Sm. C. C. Madras in 
R. A. No. 785 of 1978.) 
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held maintainable 
tion 14 (i) (a) (b). 

S. 10 (8) (b) is the specific provision, which 
enables a religious, charitable, educational 
or other public institution to seek eviction of 
the tenant, on the ground that the building is 
required for the purposes of the institution. 
S. 14 is a general provision which enables 
the ‘landlord’ to seek eviction on the ground 
of repairs or demolition and reconstruction. 
May be the purposes of the institution may 
ultimately get served, in some cases, by de 
molition and reconstruction of the building 
or carrying out the necessary repairs. The 
test is as to whether the institution requires 
the building for its purposes. Once it is found 
that the building is required for the purposes 
of the institution, the fact that the purposes 
could be better served by ultimately demo- 
lishing and reconstructing the building or by 
carrying out extensive or requisite repairs 
thereof, as the facts and circumstances may 
warrant, will not take the case out of Sec 
tion 10 (8) (b). (Para 7) 


T. S. Nagaswami Iyer, for Petitioner; Mar- 
dia, for Respondent. 


ORDER :— The unsuccessful landlord 
under the Tamil Nadu Act (18 of 1960) (here- 
inafter' referred to as the Act), is the peti- 
tioner in this revision. The respondent herein, 
is the tenant under the Act. Eviction of the 
tenant was sought by the landlord under 
S. 10 (8) (b) of the Act in H. R. C. No. 583 
of 1970, on the file of the VI Judge, Small 
Cause Court, Madras (Rent Controller). On 
contest, the Rent Controller allowed the ap- 
plication and ordered eviction. It must be 
pointed out ‘that the landlord filed similar 
petitions against other tenants also and all 
the petitions were considered and disposed 
of by the Rent Controller by a common order 
dated 21-11-1972. The tenant herein and as 
well as the other tenants filed appeals before 
the appellate authority, under the Act, viz, 
IV Judge, Court of Small Causes, Madras, 
who heard and disposed of all the appeals 
by a common judgment dated 26-4-1978. The 
appellate authority mooted out the following 
points for consideration— 


l. Have there been proper and valid 
notices of termination of tenancy to the ap- 
pellants-tenants before the institution of these 
sae P? . 

Are these petitions maintainable as 
MR under S. 10 (8) (b) of the Act, with- 
` out invoking Ss. 14 (i) (a) and 14 (i) (b) of 
the Act? 

8. Is the requirement of the petitioner 
trust bona fide ? 


without invoking Sec 
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4. Are the present pətitions barred- under 
S. 19 of the Act, in view of the decision of 
the prior proceedings between these parties ? 


2. The first point has los:. significance in 
view of the pronouncement cf this court, on 
this question. On the third point, the appel- 
late authority found that the requirements of 
the landlord is bona fide. Equally so on the 
fourth point with reference to the bar under 
Sec. 19 of the Act pleaded by the tenants, 
the appellate authority found the point 
against the tenants. However, on the second 
point, as to whether the petition as framed 
under S. 10 (8) (b) of the Act without invok- 
ing Ss. 14 (i) (a) and 14 (i) (b) is maintainable, 
the appellate authority came to the conclu- 
sion that the petition by the landlord is not 
maintainable, because in his view that it 
would be a case whith will come under 
Ss. 14 @ (a) and 14 €) (b) of the Act and 
when such is the case, there is no justifica- 
tion for the landlord to seek remedies under 
S. 10 (8) (b) of the Act. In this view, the ap- 
pellate authority allowed the appeals and 
dismissed the petitions for eviction preferred 
by the landlord. This revision is directed 
against the orders of the aprellate authority 
in H. R.. A. No. 785 of 1972. 


8. Sri T. S. Nagaswami Iyer, learned coun- 
sel for the petitioner, submits that the appel- . 
late authority has gone beyond the scope of 
the enquiry under S. 10 (3) (b) of the Act and 
has taken into consideration, factors which. 
are wholly irrelevant for a decision of the 
case under S. 10 (8) (b) of the Act. 


4. For the purpose of considering the 
question involved, it would be pertinent to 
extract the provisions of S. 10 (8) (b) of the 
Act. 

“Where the landlord of a building, whe- 
ther residential or non-residential, is a reli- 
gious, charitable. educational or other public 
institution, it may, if the building is required 
for the purposes of the institution, apply to 
the controller, subject to the provisions of 
cl. (a), for an order Cirecting the tenant to 
put the institution in possession of the build- 
ing.” 


5. The expressions used are that the reli- 
gious, charitable, educetional or other public 
institution must require the building for the 
purposes of the institution; and if'it so re- 
quires, it can seek the aid of S. 10 (8) (b) of 
the Act. In the present case, there is no dis- 
pute as evidenced by the trust deed, Ex. P. 1, 
about the purpose for which the landlord 
should 
utilise the funds and the income that could be 
derived from the property concerned. The 
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trust deed sets out.the same in the relevan- 
clauses incorporated in the document, .Ex 
P. 1. The maximum benefit” or the incom? 
that could be derived from the property 8 
the concern of the trust. and to facilitate tha 
same, a clause is also provided that the prc 
perties can be converted into a choultry far 
being given to vegetarian Hindus for cele- 
bration of marriages and other auspiciors 
functions. It is with this object and to serve 
this purpose, the landlord sought the eviction 
of the tenant. 


6. Sri Mardia, learned counsel appearirg 
for the respondent, contends that it has been 
brought out. in evidence that what the land- 
lord wants to do is to demolish the constru:- 
tion and put up a new construction which 
alone will satisfy the requirements of the land- 
lord in the sense, then only a Kalyana Man- 
| dapam can be put up and which can be ui- 
- lised for the purposes adumbrated in Ex P. 1 
the trust deed. The learned counsel for the 
respondent, further submits that when the 
material on record, discloses that the relief 
could’ be granted only under S. 14 of the Act. 
it is not competent for the landlord to seek 
the provisions of the Act under S. 10 (8) (b) 
of the Act. 


7. I do not find any substance in this ccn- 
tention put forth by the learned counsel 
for, the respondent. If we remember that the 
objects and purposes of the trust have got to 
be served by the trustees who are the lard- 
lords, it is competent for them to achieve the 
object and serve the purposes of the Trast 
in any manner whatsoever they lke 
within the powers given to them and if they 
require the building in question for the pur- 
pose of the Trust, it is not an answer to their 
claims to say that they must seek only deno- 
lition and reconstruction under S. 14 (i) (b) 
of the Act or seek for eviction on the grocnd 
of repairs under S. 14 (i) (a) of the Act. The 
object and purpose of the provisions of ithe 
Act do not permit such compartmental:sm 
and that would stultify the very object of in- 
corporating S. 10 (8) (b) in the Act. S. 10 (8) 
(b) of the Act is the specific provision, wich 
enables a religious, charitable, educational or 
other public institution to seek the eviction 
of the tenant, on the ground, the building is 
required for the purposes of the instituton. 
S. 14 of the Actis a general provision which 
enables the ‘landlord’ to seek eviction on the 
ground of repairs or demolition and recens- 
truction. May be the purposes of the institu- 
tion may ultimately get served, in seme 
cases, by demolition and _ reconstructior of 
the building or carrying out the. necessary 
repairs. The test is as to whether the institu- 
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tion requires the building for its purposes. 
Once it is found that the building is required! 
for the purposes of the institution, the fact 
that the purposes could be better served by 
ultimately demolishing and reconstructing the 
building or by carrying out extensive or re- 
quisite repairs thereof, as the facts and cir- 
cumstances may warrant, will not take the 
case out of S. 10 (8) (b) of the Act. 

8. In my view, the appellate authority has 
not properly appreciated the question in- 
volved and has taken into consideration fac- 
tors which are not relevant for a decision on 
the question in issue. I find that the orders of 
the appellate authority suffer an illegality and 
an impropriety and in this view, I am inclin- 
ed to allow this revision. Accordingly, this 
révision is allowed. The order cf the appel- 


` late authority is set aside and that of the Rent’ 


Controller is restored. Time for eviction is 
six months. The learned counsel for the peti- 
tioner has no objection for the grant of such . 
a time. There will be no order as to costs in 
this revision. 

Revision allowed. 
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N. Shantilal, Petitioner v. A. Sankarasubha 
Mudaliar, Respondent. 

C. R. P. No. 1811 of 1975, D/- 9-1-1978.° 

Civil P. C. (5 of 1908), O . 2, R. 11 (Mad- 
ras Amendment) and O, 84. R. 4 — Prelimi- 
nary decree passed in mortgage suit — Order 
for payment in instalments — Permissibility. 

Where a preliminary mortgage decree was 
obtained by the decree-holder, an order al- . 
lowing payment of the decree amount by 
instalment was held bad. The provisions 
u/o. 21, R. 11 Civil P. C. (Madras Amend- 
ment) could not apply as the decree was not 
a simple money decree nor could they super 
sede the provisions of O. 84, R. 4. 

(Para 1) 

Anno: AIR Comm.. Civil P. C. (Sth Edn.), 
O. 21, R. 11, N. 2-B and O. 84, R. 4, N. 5. 

K. Shanmugham, for Petitioner; P. S. Par- 
meswaran, for Respondent. 

ORDER :— This is a civil revision petition 
against the order of the learned X Assistant 
Judge, City Civil Court, Madras, allowing an 
application by the judgment debtor for per- 
mission to pay the decree amount in monthly 


S (Against order of City, Civil Judge, Madras ` 
. in C. M. P. No. 1683 of 1974.) 
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instalments of Rs. 200. The order of the 
learned Assistant Judge is without jurisdic- 
tion. The decree-holder has filed a suit on a 
mortgage and has obtained a preliminary 
decree. The preliminary decree has been pass- 
ed on 22-19-1973 under O. 84, R. 4 C. P. C. 
As it is not a simple money decree, the pro- 
visions of ©. 20, R. 11, C. P. C. as amended 
by this court, are not applicable to the instant 
case. They do not supersede the provisions 
of O. 34, R. 4 C. P. C. Therefore, the order 
of the learned Assistant Judge, City Civil 
Court, Madzas, is not in accordance: with law. 
That order is, therefore, set aside and the 
petition of the judgment debtor in C. M. P. 
1688 of 1974 on the file of the X Assistant 
Judge, City Civil Court, Madras is dismissed. 
The civil revision petition is consequently 
allowed. Thare will be no order as to costs. 
Petition allowed. 
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P. GOVINDAN NAIR C. J. AND 
VARADARAJAN J. 


Kodaikanal Motor Union (P) Ltd., Peti 
tioners v. Szinivasa Roadways, Madurai and 
others, Respondents. 

C. M. P. Nos. 2689 and 2690 of 1975, D/- 
15-4-1978.° 

Civil P. C. (1908). S. 152 — Rectification 
of error — Accidental error — Liability of 
Insurance Company — Wrongly read as 
Rs. 2000/- instead of Rs. 20000/- Insurance 
Company therefore found liable. only to the 
extent of Rs. 2000/- — Error held accidental 
— Ought to-be rectified. AIR 1966 SC 1047, 


Foll, (Para 8) 
Anno: AIR Comm. C. P.C. (9th Edn.), 

S. 152, N. 8. 

Cases Referred: Chronological Paras 


AIR 1966 SG 1047 

G, Ramaswami and M. A. Sadanand, for 
Petitioners; F. Balasubramaniam. A. Ramana- 
than, V. Sambasivan, Sundararajan and Sivas- 
wami, K. C. Srinivasan, R. Srinivasan, 
Arumugham, for Respondents. 

ORDER :-— In both these review peti 
tions the Kocaikkanal Motor Union (P) Ltd., 
Madurai, is the petitioner O. P. No. 75 and 
144 of 1968 ere Motor Accidents Claims Peti- 
tions for compensation under the Motor Vehi- 
cles Act. On 8-9-1967 at about 5-80. p. m. 
between mile stones 274/4 and 274/5. In 


*(For Review of the Judgment, D/- 8-4-1974 
reported in AIR 1975: Mad 126.) 
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Madurai Dindigul road, there was a colli- 
sion between bus MDU 6991 belonging to 
the Kodaikanal Motor Union (P) Ltd.. and 
lorry MDA 1440 belonging to Srinivasa Road- 
ways Ltd. As a result of that accident, one 
Sundaramurthi who was a professor and a 
person by name Saroja and others sustained 
injuries. The widow of Sundaramurthi, 
namely, one Thailambal and three cthers filed 
O P. 75 of 1968 for compensation. Saroja 
also filed a petition D. P. 144 of 1968 for 
compensation. 


2. From the decision of the Tribunal, 
appeals were taken in C. M. A. No. 282 and 
263 of 1970 and this court found that the 
driver of the bus MDU 6991 belonging to the 
Kodaikanal Motor Union (P) Ltd., was res- 
ponsible for the accident by his rash and 
negligent driving. The said company had 
taken an insurance ta cover such accidents 
with the Motor Owners Insurance Co. Ltd. 
Belgaum. That company was also. a party to 
the appeals before this court. After hearing 
all parties, this court upheld the compensa- 
tion of Rs. 55000 to be paid to the widow 
of professor Sunderamurthi, namely, the 
said Thailambal and <lso Rs. 10009 to be 
paid to the petitioner in O. P. 144 of 1968, 
namely, Saroja, Hence these review petitions 
have been filed by ths. Kodaikanal Motor 
Union (P) Ltd. 


8. After having fixed the compensation 
at Rs. 55000 and Rs. 10000 respectively, this 
court said— 

“We therefore hold that the Moto- Owners 
Insurance Co. Ltd, Belgaum, is lable by 
and under the terms of the policy issued 
by it, to cover the risk that has occurred in 
this case. Needless to add that its liability 
will be limited to Rs. 2000 per passenger and 
the cumulative liability of the com any for 
the entire accident would be limited to 
Rs. 20000. At the time of the accident, the 
relevant section had rot been amended to 
enlarge the total liability to Rs. 50009.. Speci- 
fically with regard to Rs. 55000 awarded to 
the widow Thailambal, this court stated ‘Out 
of this amount of Rs. 55000 only a sum of 
Rs. 2000 would be payable by the Motor 
Owners Insurance Co. Ltd., and the balance 
by the Kodaikanal Motor Union (P) Ltd.” 
Similarly, with regard to the compensation 
awarded to Saroja, there are the following 
observations in the judgment; 

“Taking all these factors into account, the 
Tribunal has fixed a compensation at Rupees 
10,000, which we think is quite reasonable. 
Out of this amount, a sum of Rs. 2000 will 
be paid by the Motor Owners Insurance Co, 
Ltd., and the balance of Rs. 8000 will ba 
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paid’by the Kodaikanal Motor Union (P) Ltd” 
As a result of the above decisions taken Ey 
this court, the liability of the petitioner m 
these two petitions will come to Rs. 8000 im 
respect of Saroja and Rs. 53000 in respect of 


the said Thailambal, totalling to a sum of 
` Rs. 61000. 
4. The case of the petitioners in these 


two petitions is that the liability of the In- 
surance Co. has been fixed at Rs. 2000 in 
each of the cases due to a patent ermr 
which has arisen in the judgment from an 
accidental slip in not noticing that the In- 
surance policies had provided for a liability 
up to Rs. 20,000 in each of the cases. and the 
failure to look at the insprance policies ke- 
fore making the directions is an omission; if 
the liability undertaken by the Insurance C3., 
as mentioned in the policies had been noticed, 
such an error would not have taken place 
and the failure to notice that is an accidental 
slip or omission. 


5. Though the petitions were styled as 
review petitions, realising that the review 
petitions as such may not be maintainable in 
view of the fact that both the judges who 
decided C. M. A. 262 and 268 of 1970, cre 
not now sitting in this court and the peti- 
tions have been pending in the court -or 
more than six months when they were in the 
court, counsel contended that the review 
petitions must be treated as petitions under 
Section 152, C. FP. C. to correct the errcrs, 
which we pointed out earlier in the judgment, 
because those errors arose from an accidental 
slip or omission, Whatever may be the reason, 
for the errors which we will consider pre 
sently, would cost the petitioner Rs. 26C00 
for, the entire liability towards Saroja, namely, 
Rs. 10000 will have to be met by the In- 
surance Co., and out of Rs. 55000 that should 
be paid to the said Thailambal Rs. 2000 
will have to be provided by the Insurance 
Co, This means that the petitioner would 
have only a total liability of Rs. 35000 as 
against Rs. 61000 mentioned in the judgment. 


6. We perused the Insurance polices and 
it was admitted before us that the liability 
provided in the policy is extended to Rupees 
20000 in each of these cases and that -his 
liability under the Insurance policies is not 
affected by any statutory provision in the 
Motor Vehicles Act. We, therefore, suggested 
to the Insurance Co. to agree to the corzec 
tion being made in the judgment. Counsel 
took time to consult the Head Office of the 
company and reported later that the Company 
is not agreeable to the correction. Counsel 
then referred to certain provisions in the in- 
surance policy and contended that there is no 


Kodaikanal Motor Union v. Srinivasa Roadways, Madurai 


. [Prs. 8-9] Mad. 15 . 


liability at all for the Insurance Co. 
It is of course too late to raise such 
a contention because the liability of 
the Insurance Co. has already been up- 
held by this court and there is no 
question of reconsidering that decision. On a 
perusal of the policy, we are also satisfied 
that the Insurance Co., is Hable in each case 
to the extent of Rs. 20000. We have no doubt 
that if the Insurance policy had been brought 
to the notice of the court, such a provision 
limiting the liability of the Insurance Co. to 
Rs. 2000 in each case would not have been 
made in the judgment. 

7. The Supreme Court in Master Con: 
struction Co. v. State of Orissa AIR 1966 
SC 1047, observed that an arithmetical mis- 
take is a mistake of calculation while .a cleri- 
cal mistake is of writing or typing, that an 
accidental slip or error is an error due to a 
careless mistake or omission unintention- ` 
ally made, that such mistake should be © 
apparent on the face of the record and that 
it should not depend for its discovery on ela- 
borate arguments on questions of law | and 
fact. 


8. The appeals were before this -court. If 
the court had adverted to the terms of the 
policy, the error would not have -occurred. 
That the decision is clearly erroneous cannot 
be gainsaid. Counsel should have brought the 
terms of the policy to the notice of the 
court. Jt must have been due to an -acciden- 
tal slip or omission that it was-not so brought 
to the notice of the court. We have no doubt 
at all that advertence to the policies would 
have avoided the error. In these circum- 
stances, we consider that this court cannot 
only rectify the error but has even a duty 
to rectify the error because on the basis of 
the terms of the policy, the liability of the 
Insurance Go. could not have been limited to 
Rs. 2000 in each of the cases. It would have 
been graceful on the part of the Insurance 
Co., to have agreed to the correction as it 
had undertaken the liability to the full ex- 
tent of Rs. 20000 in each of the cases and > 
such undertaking was to cover such eventua- 
lities as that occurred as a result of the ac- 
cident to which we made reference at the 
beginning -of this order. It is regrettable that 
such a step had not been chosen. However, 
we do not consider the court to be helpless 
in the matter. As we stated it is the duty of 
the court to rectify the error in the circum- 
stances. 


9. We accordingly allow these petitions 
as falling under Section 152, C. P. C. and 
direct that the limitation or the liability ot 
the Insurance Co. will be corrected to Rupees 
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20000 and the figures Rs. 2000 in the passage 
will be referred to as Rs. 20000 as substitut- 
ed. Corresponding corrections will also be 
made in the decree as well. These petitions 
are disposed of in the above terms. We direct 
the parties to bear their respective costs. 
Petitions allowed. 
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M/s. Salem Chemical Industries, a register- 
ed Firm, Appellant v. M/s. Bird and Co. (P) 
Ltd., Calcutta, Respondent. 


A. A. O. No. 585 of 1974, D/- 5-4-1978°. 


Arbitration Act (10 of 1940), Section 20 
m Suit for reference to Arbitrator — Arbi- 
tration clause specifying Calcutta as place 
of contract — Effect on jurisdiction of court. 
(Civil P. C. (1908), S. 20 (c)); (Contract Act 
(1872), S. 23). 


Where the plaintif at Salem accepted the 
quotation of the defendant, a Limited Com 
pany of Calcutta for erecting and commission- 
ing a plant for manufacture of alum at Salem 
and the terms and conditions attached to 
the quotation contained an arbitration clause 
providing that “any order placed against this 
quotation shall be deemed to be a contract 
made in Calcutta and any dispute arising 
therefrom shall be settled by an arbitrator 
to be jointly appointed by us” and where on 
the dispute arising between the parties in 
regard to the performance of the contract, 
the plaintiff tiled a suit in the Court at Salem 
under Section 20 of the Arbitration Act for 
an order of reference to an arbitrator to be 
appointed by the Court. 

Held that the arbitration clause in ques- 
tion merely fixed the situs for the contract 
at Calcutta and it did not amount to conter- 
ring an exclusive jurisdiction on the court 
at Calcutta, when in fact part of the cause 
of action had arisen at Salem as a result ot 
which the court at Salem had jurisdiction to 
entertain the suit under Section 20 (c) Civil 
P. C. the fixing of a situs for contract may 
be for other purposes as well. 

(Paras 8, 15) 

It is well established that where there 
are two or more competent courts which can 
entertain a suit on a contract consequent 
upon a part of the cause of action having 
arisen within the jurisdiction of each of those 


*(Against order of Sub J. Salem, D/- 1-9- 
1975.) 
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courts, the parties to the concerned transac- 
tion can contract to vest jurisdiction in one 
of such courts to try disputes which 
might arise as betweayn themselves, and that 
such an agreement is not hit by S. 28 of the 
Contract Act as being opposed to public. 
policy. It is also equally well established that 
such an agreement to exclude the jurisdiction 
of one court and to confer an exclusive juris 
diction on another court in whose jurisdic 
tion also part of the cause of action arose, 
should be clear, unambiguous and explicit. 
AIR 1925 Mad 1145; AIR 1954 Mad 845 and 
AIR 1968 Mad 194, Distinguished; AIR 1975 
Mad 108, Rel. on. (Para 9) 
Anno: (1) AIR Marual (8rd Edn.) Arbitra- 
tion Act, S. 20, N. 8; (2) AIR Manual (8rd 
Edn.) Contract Act, &. 28, N. 2; (8) AIR 
Comm. C. P. C. (8th Edn.), S. 20, N. 15. 


Cases Referred: Chronological Paras 
AIR 1975 Mad 108 : (1974) 2 Mad LJ. 
481 l4 
AIR. 1971 SC 740 18 
AIR 1968 Mad 194 _ 9-A, 11 
AIR 1954 Mad 845 9-A 


AIR 1987 Nag 334 12 
AIR 1925 Mad 1145 


T. Raghavan, for Appellant; P. R. Varada- 
rajan, for Respondent. 


RAMANUJAM J. :— The plaintiff in O. S. 
No. 310 of 1970 on the file of the Sub 
Court, Salem, is the appellant before us. It is 
a partnership firm carrying on business at 
Salem. The defendant is a private limited 
company having its office at Calcutta. 

2. One Messrs India Patent Stone Co. 
Ltd., entered into an agreement on 16-5-1964 
with the plaintiff for the supply, erection and 
commissioning of a ccmplete plant for the 
manufacture of 10 tons of solid alum per day 
at Salem. The contract was later concluded 
in or about August 1965. Messrs India Patent 
Stone Co. Ltd., was subsequently taken over 
by the defendant-company. According to the 
plaintiff, the defendant failed to perform its 
part of the contract within a reasonable time 
in accordance with the terms and conditions 
of the contract both in respect of the supply 
of materials and in the matter of erection and 
commissioning of the plant and, therefore, 
the defendant had committed a breach of 
the contract rendering itself liable for dama- 
ges. Since the contract contained an arbitra- 
tion clause, the plaintiff filed an application 
ander Section 20 of the Indian Arbitration 
Act, 1940, to file the arbitration agreement 
and to make an order of reference to an ar- 
bitrator to be appointed by the court to de- 
cide the dispute between the’ parties which 
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arose under the agreement. Since an applice- 
tion under Section 20 of the Arbitration Ac: 
has to be treated and disposed. of as if i 
were a suit, the said application was numbe> 
ed as O. S. No. 810 of 1970. 

_ 8 The defendant filed a written state- 
ment, inter alia, stating that under Cl. 14 of 
the general terms and conditions agreed to 


between the parties, any order placed against, 


the quotatiog- shall be deemed to be a com- 
tract made in Calcutta, that in view of tke 
said clause, the Calcutta court alone had 
jurisdiction to decide any issue arising ther2- 
from and that, therefore, the court at Salen 
had no jurisdiction to try the suit. 


4. On the pleadings, the court below hed 
framed as many as eight issues and one addi 
tional issue. The additional issue related 
to the question of jurisdiction of the lower 
court to entertain the suit. That issue was 
taken as a preliminary issue. On that issus, 
the lower court has taken the view based c2 
the terms of the said Cl. 14 that the court at 
Calcutta alone has jurisdiction to entertain 
the suit and that the court at Salem had ro 
jurisdiction. The correctness of that view has 
been challenged in this civil miscellaneous 
appeal by the plaintiff. 


5. From the judgment of the court be- 
low, the following facts emerge and there is 
no dispute between the parties as regards 
those facts. The-agreement between the par- 
ties was for the supply, erection and commÈ- 
sioning of a chemical plant at Salem for tho 
manufacturing of 10 tons of solid ‘alum p=r 
day. The contract was entered into on tha 
strength of several representations made by 
the said company and subject to the gener=l 
terms and conditions annexed to the contract, 
Ex. A. 1 is the quotation given by ‘the pre- 
decesso of defendant-company undertaking 
to erect a chemical plant at Salem at a cost 
of Rs. 3,05,000. In the quotation it had 
undertaken to supply: all the materials acd 
equipments for the erection of the plant st 
Salem. Along with the said quotation, ths 
general terms and conditions of the agres- 
ment were also enclosed and sent to ths 
plaintiff. The plaintiff accepted the- quots- 
tion given by the defendant and made <2 
initial payment of Rs. 10,001, under its letter 
dated 12-6-1965, a copy of which has beea 
marked as Ex. A.7. Subsequently, the plaiz- 
tif has been making periodical payments 
from time to time in accordance with tke 


terms of the agreement and the payments to 


far made came to Rs. 2,638,000. In pursuance 
of the agreement, the defendant made ar 
rangements to send several articles to Salem 
for erecting the chemical plant. However, tke 
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plaintiff was not satisfied with the quality of 
materials sent by the defendant, and there 
was considerable correspondence between 
the parties as regards the quality of the 
materials brought to Salem for the. purpose 
of erecting the plant. On the ground that 
the defendant failed to perform its part of 
the contract within a reasonable time and 
in accordance with the terms and conditions 
of the contract both in respect of the supply 
of materials and in the matter of erection and 
commissioning of the plant, the plaintiffs in- 
voked the arbitration clause contained in the 
general terms and conditions of sale attached 
to the defendant’s quotation and appointed 
a sole arbitrator for deciding the dispute and 
called upon the defendant to give its consent 
for that appointment. The defendant however 
did not agree for the appointment of an ar- 
bitrator. Thereafter, the plaintif filed the . 
suit under Section 20 of the Arbitration Act .- 
for an order of reference to an arbitrator to 

be appointed by the court to decide the dis-. 
pute that has arisen between the parties. 


6. The question is, whether an the above 
admitted facts the Court at Salem had juris- 
diction to ‘entertain the suit filed under Sec- 
tion 20 of the Arbitration Act. 


7. According to the plaintiff, since the 
contract has to be performed et Salem by 
the erection and commissioning of the plant, 
the substantial cause of action has arisen at 
Salem and, therefore, the court at Salem will 
have jurisdiction to entertain and try the suit. 
The case of the defendant, however, is that 
though a part of the cause of action might 
have arisen at Salem, since Clause-14 of the . 
general terms and conditions of sale treats ` 
the contract as. having been made at Calcutta, 
the courts at Calcutta will alone have jurisdf- 
tion to entertain -and try the suit. The ob- 
jection raised by the defendant as regards ` 
the jurisdiction of the court is based on the 
scope and interpretation of Cl. 14 of the 
general terms and conditions fi sale, Cl. 14 
runs as follows— . 


“Arbitration: Any order placed soa this 
quotation shall. be deemed to be a contract 
made in Calcutta and any dispute arising _ 
therefrom shall be settled by an arbitrator to 
be jointly appointed by us.” 


The above clause consists of two parts. The 
first part says that any order placed. against 
the defendant’s quotation shall be deemed . 
to be a contract made in Calcutta. The second | 
part says that the dispute. arising out of the | 
said contract shall be settled by arbitrators 
to be appointed jointly by the parties. Ac- 
cording to. poe defendant, the heading of the 
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clause beicg ‘Arbitration’, the entire clause 
which consists of two parts should be read 
together, amd if so read, it will be clear that 
the purpose of deeming the contract as hav- 
ing taken place at Calcutta, is only for the 
purpose of conferring exclusive jurisdiction 
on the courts at Calcutta. Otherwise, no pur- 
pose is served by deeming the contract ag 
having taken place at Calcutta. So far as 
the second part of the clause which says that- 
all disputes arising under the contract shall 
be settled əy arbitrator, is concerned, there 
is no dispute. As a matter of fact, the plain- 
tiff wants enly to enforce that arbitration 
clause in the present suit. The question, 
therefore, i: to find out the scope and ambit 
of the first portion of Cl. 14, which is ex- 
tracted belcow— 

“Any orcer placed against this quotation 
shall be deemed to be a contract made in 
Calcutta”, 


Admittedly, this portion of the clause does 
not specifically refer to the jurisdiction of any 
court and it does not specifically say that 
the courts at Calcutta will alone have juris- 
diction to entertain any dispute relating to 
the contract. The clause merely fixes a situs 
for the comact by saying that the contract 
shall be deemed to have taken place at Cal- 
cutta, wherever the cause of action might 
have arisen or taken place. 


8. According to the defendant, the said 
clause is irtended to confer exclusive juris- 
diction on ‘he court at Calcutta in relation 
to the subjsct matter of the contract. It is 
not possible to accept the said contention of 
the defendant for the clause neither expressly 
nor by nec3ssary implication takes away the 
jurisdiction of the court at Salem and gives 
exclusive jucisdiction to the court at Calcutta. 
Admittedly, a part of the cause of action 
has arisen in Salem where the erectioning and 
commissionmg of the plant have to be dene 
by the defendant. The fact that part of the 
cause of action had arisen at Salem has not 
been disputed either before the lower court 
or before this court. But what is contended 
_ by the learned counsel for the defendant be- 
fore us is -hat by deeming the contract as 
having taken place at Calcutta, the jurisdic- 
tion of the court at Salem is taken away 
though pari cf the cause of action has taken 
place there, and exclusive jurisdiction is given 
to the court at Calcutta. We are not inclin- 
‘ed to agre2 with the learned counsel that 
-the only irtent and purpose of deeming the 
contract as having taken place at Calcutta is 
to take away the jurisdiction of the court at 
Salem and confer exclusive jurisdiction on 
the court at Calcutta. The deeming provi- 


A. TR. 


sion contained in Cl. 14 may be fer the pur- 
pose of conferring jurisdiction also on the 
court at Calcutta. Except for the fact that 
the defendant is carrying on business at 
Calcutta, the substantial part of the cause 
of action had arisen at Salem. Probably, 
therefore, a doubt was felt by the defendant 
that the Court at Calcutta may not have 
jurisdiction and the clause was introduced by 
way of abundant caution by the defendant to 
enable it to resort to the court at Calcutta 
to resolve the disputes arising under the 
contract. We are not able to see how the 
fixing of the situs for the contract at Calcutta, 
will amount to conferring an exclusive juris- 
diction on the court at Calcutta, if in fact 
part of the cause of action. had arisen at 
Salem as a result of which the court at Salem 
had jurisdiction to entertain the suit under 
Sec. 20 (c), C.P.C. which says that every 
suit shall be instituted in a court within the 
local limits of whose jurisdiction the cause 
of action, wholly or in part, arises. The fix ‘ 
ing of a situs for contract may be for other 
purposes as well, 


9. It is well established that where there 
are two or more competent courts which can 
entertain a suit on a contract consequent 
upon a part of the cause of action having 
arisen within the jurisdiction of each of those 
courts, the parties to the concerned transac- 
tion can contract to vest jurisdiction in one 
of the such courts te try disputes which 
might arise as between themselves, and that 
such an agreement is not hit by Section 28 
of the Contract Act as being opposed to pub- 
lic policy. It is also equally well establish- 
ed that such an agreement to exclude th 
jurisdiction of one ccurt and to confer an 
exclusive jurisdiction on another court in 
whose jurisdiction. also part of the cause otf 
action arose, should de clear, unambiguous 
and explicit, Since we have construed Cl. 14 
of the general terms and conditions of con- 
tract as not conferriig exclusive jurisdiction 
on the court at Calcutta and taking away 
the jurisdiction of the court at Salem, it does 
not appear to us to be necessary to reter to 
the various decisions cited at the bar. But 
having regard to the fact that the court be 
low has referred to certain decisions in sup- 
port of its conclusion that Cl. 14 has taken 
away the jurisdiction of the court at Salem 
and has conferred exclusive jurisdiction. on 


the court at Calcutta, to try any suit, relating 
to the contract, it has become necessary to 
refer to the decisions referred to by the lower 
court and also the other decisions cited be- 
fore us. 
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9-A. The. following decisions have been 
relied on by the court below in support of as 
view that the intention of the parties 0 
- incorporating Cl..14 is to confer exclusive 
jurisdiction on the court at Calcutta to en- 
tertain the suit arising out of the said coe- 
tract: Mehta and Co. v. Vijayam and Co., AIR 
1925 Mad 1145 Hoosen Kasam Dada (Inda) 
Ltd. v. M, P..S. Mills Co. Ltd, AIR 1954 
Mad 845, and Jhun Jhunwala Bros. v. Sub- 
baramier, AIR 1968 Mad 194. 


10. In the first case, the clause which 
came up for consideration was as follows— 


“In all legal disputes arising out of the 
contract, Ahmedabad will be understood as 
the place where the cause of action arose.” 
That clause was construed as deeming the 
entire cause of action as having taken place 
at Ahmedabad. Since the entire cause of 2c- 
tion was deemed to have taken place at 
Ahmedabad, the Ahmedabad Court was csn- 
sidered to have exclusive jurisdiction to Je- 
cide the dispute arising out of the contrect. 
By deeming the entire cause of action as 
having taken place at Ahmedabad, the pos- 
sibility of a part of the cause of action tak- 
ing place in any other place has been taken 
away. In that case it was held that where 
there are two courts both of which would 
normally have jurisdiction to try a suit, an 
agreement between the parties that the suit 
should be filed in one of those courts alene 
and net in the other does not contravene the 
provisions of Section 28 of the Contract Act. 
According to the learned counsel for “he 
defendant, the clause which was construed 
by the court in that case also does not spe- 
cifically refer to the Court’s jurisdiction and 
by deeming the cause of action as having 
taken place in one place, the intention of the 
parties was taken to be to. confer exclusive 
‘jurisdiction on the court where the cause of 
action was deemed to have taken place. The 
rationale of that decision is this: Under £ec- 
tion 20 (c), C. P. C., the court within whase 
jurisdiction the entire cause of action or a 
part of the cause of action arises will have 
jurisdiction to .entertain the suit. But if the 
entire cause of action has been deemed to 
have taken place in a particular place, then 
the court in that place alone will have juris- 
diction to entertain the. suit even under Sec- 
tion 20 (c). Here, the cause of action has zot 
been deemed to have taken place at Calcutta 
under clause 14, but the contract alone has 
been deemed to have taken place at Calcuta. 
By fixing the situs for the contract, can it be 
said that the entire cause of action has been 
‘deemed to have taken place at Calcutta? We 
‘are of the view that such a constructior: is 
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not possible. Even if the contract is deemed 
to have taken place at Calcutta, still there is 
possibility of cause of action relating to that 


. contract having taken place at Salem. We 


do not, therefore, think that this decision is 
of any help to the respondent. 


11. In the second case, the clause which 
came up for consideration was as follows— 


“All disputes in respect of this contract ` 


‘shall be settled by arbitration failing which 


shall be settled in the court of the sellers 
jurisdiction where this contract shall be 
deemed to have been entered into.” 

The above clause specifically refers to the 
jurisdiction of the Court and it says that the 
court in the seller’s jurisdiction will have to 
settle the disputes arising out of that agree: 
ment. It was contended before the court in 
that case that this clause was void as being 
opposed to public policy under Sec. 28 of the 
Indian Contract Act. The court held in that 
case that where a suit on a contract could 
have been filed in either of two courts under 
the general law, an agreement between the 
parties to the effect that disputes in respect 
of the contract shall be settled in the court 
of the seller’s jurisdiction is a valid and en- 
forceable agreement and it is not void under 


. the provisions of S. 28 of the Indian Contract 


Act. The learned counsel for the respondent 
would point out that in the relevant clause 
which came to be considered by the court, ` 
the contract has been deemed to have taken 
place where the seller resides. As will be clear 
by a reference to the clause set out above, 
not only the contract was deemed to have 
been entered into in the seller's place, but 
the court at the seller’s place was specifically 
given the jurisdiction to decide the dispute. 
A perusal of the clause shows that the juris- 
diction has been conferred on the court at 
seller’s place by deeming the contract as hav- 
ing been entered into in that place. In Jhun 
Jhunjwala Bros. v. Subbaramier, AIR. 1968 ` 
Mad 194, Alagiriswami J. had to consider the 
scope of the following clause in the con- 
tract— 


“This order is subject to confirmation by : 
the Works at Berang, S. E. Railway, and 
shall be considered as having been made at 
Berang and subject to the jurisdiction of Cut- 
tack courts only.” 

In view of the specific conferment of juris- 
diction on the Cuttack courts under the con- 
tract, the court had no hesitation in holding 
that the court at Cuttack alone had jurisdic- 
tion. In this case, the contract has not been 
made subject to the jurisdiction of the Calcutta 
court only. According to the learned counsel 
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for the appellant even without the word ‘only’ 
ouster of jurisdiction of the other court can 
be inferred. Alagiriswami J. has expressed the 
view that even if the word ‘only’ had not 
been used, if the contract is made subject 
to the jurisdiction of a particular court exclu- 
. -Sion of jurisdiction of the other court within 
` whose jurisdiction part of the cause of action 
arose can be inferred. This decision also is of 
- no help to the respondent for the reason 
that the contract in this case has not been’ 
made ‘subject to the jurisdiction of the court 
at Calcutta’, ajn 


-.12. Apart from the decisions. referred to 
above, the learned counsel for the respon- 
dent referred to the decision in National 
Petroleum Co. Ltd. v. Meghraj, AIR 1987 
Nag 334. In that case, Pollock J. construed 
the following clause in the contract— . 


‘It is hereby declared that this contract 
` has been made at Bombay and all accounts 
are to be rendered, explained and settled 
and returns made and all disputes, claims 
for (and?) causes of action are to be settled 
in Bombay”. 
The learned Judge ip construing the said 
clause of the contract, held that as the con- 
tract has been made and the ac 
counts are to be rendered in Bombay, 
the courts at Bombay would 
have jurisdiction to try the case, that there- 
fore, there is no question of conferring juris- 
diction on any court that would not have 


. Otherwise jurisdiction, and there is no ques- . 


tion of the clause being void as opposed to 
public policy under S. 28 of the Contract Act, 
The learned Judge observed thus— 


“Where the courts have jurisdiction to try 
a case, there is nothing contrary to public 
policy in an agreement between parties that 
disputes between them should be tried at 
one place rather than at another.” 


` The learned counsel for the respondent would 
say that the clause which came up for con- 


`> sideration in that case also does not make any 


reference to court’s jurisdiction, but nonethe- 
_- less the learned Judge in that case held that 
-the court at Bombay has jurisdiction. We do 
not see any similarity in the clause consider- 
ed in that case and clause 14 which we have 
-to consider in this case. In that case, there is 
a specific agreement between. the parties that 
all claims and disputes between the parties 
arising out of the contract shall be settled in 
. Bombay. That means that the courts in Bom- 
bay alone had to settle the disputes between 
the parties. In the agreement before us, there 
is no such clause and it merely fixes the situs 
for the sale at Calcutta. ‘We do not, there- 


clearly ` 


fore, see that the above decision is of any as" 
sistance to the respondent. 

13. The learned counsel for the respondent 
also referred to the decision in Hakam Singh 
v. Gannon (India) Ltd., AIR 1971 SC 740. 
Tn that case, there was an agreement in rela- 
tion to certain construction works on the 
terms and conditions of a written tender, 
Clause 18 of the tender was as follows— 


“The contract shall be deemed to have 
been entered into by the parties concerned in 
the city of Bombay has no meaning unless 
the contract is actually entered into in the 
city of Bombay.” 

That clause not only fixes the situs to the 
contract at the city of Bombay -but also con- 
fers exclusive jurisdiction on the courts in the 
city of Bombay to adjudicete the disputes. 
arising out of the said order. “The Supreme 
Court observed that the conferment of such . 
exclusive jurisdiction on one court out of the 
other courts within whose jurisdiction the 
cause of action for the contract arose does 
not contravene S. 28 of the Contract Act. 


14. In this case, cl. 14 merely fixes a situs 
to the contract, but does rot say anything 
about the jurisdiction of the courts at Cal- 
cutta. In the case before the Supreme Court 
there was a specific agreement -between the 
parties conferring exclusive jurisdiction on 
the court at Bombay. Such an agreement is . 


absent in the case on hand. It cannot be dis- - > 


puted that under S. 20 (c), C. P. C. all courts 
within whose jurisdiction a part of the cause 
of action under the contract arose will have 
jurisdiction to try the sait. If the parties were 
to exclude the jurisdiction of other courts and 
confer jurisdiction only on one such court, 
then the exclusion should be clear, specific 
and unequivocal. In this case, not only 
clause 14 in the agreement is silent as to 
court’s jurisdiction, but there is also no possi- 
bility of inference of such exclusion from tha 
mere clause fixing a situs for the contract, 
When the Civil Procedure Code confers a 
jurisdiction on a court based on a part of the 
cause of action and if that court’s jurisdiction 
was to be taken away, the parties should spe 
cifically exclude the jurisdiction of the court 
and confer exclusive jurisdiction On another 
court, It is for this reason it has been held 
by series of decisions that exclusion of a 
court’s jurisdiction and conferment of exclu- 
sive jurisdiction on a particular ‘court should 
be clear, explicit. and unambiguous. It is 
enough if we refer to the decision of a 
Division Bench of this court in M/s. Nanak 
Chand Shadurain v. Tinnelvely-Tuticorin 
Electric Supply Co. Ltd., 1974 (2) Mad LJ 
481: AIR 1975 Mad 108, where Rama- 
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> prasada Rao J. speaking for the Bench, afte: 
a detailed consideration of the relevant deci- 
sions on the point, if we may say so` with 
respect, held that any agreement ousting the 
jurisdiction of one court and vesting exclusive 
jurisdiction on another court should be clear, 
unambiguous and explicit. _ 

15. Apart from this, the definition of the 
word ‘court’ in S. 2 (c) of the Arbitration 
Act, has also some relevance. As alread 
stated, the suit has been filed by the plain 
tiff under S. 20 of the Arbitration Act. There- 
fore, which is the court to entertain an appli- 
cation for reference to an arbitrator has to ba 
considered with reference to the provisions 
of the Arbitration Act. S. 2 (c) defines ‘courf’ 
as.a civil court having jurisdiction to -decid3 
the questions forming the subject matter of a 
reference if the same had been the subject 
matter of a suit. We have already pointed 
out that under S. 20 (c), C. P. C. the court 
at Salem will have jurisdiction.to entertaia 
the suit based on a contract as part of th: 
cause-of action had arisen at Salem. As cl. 14 
of the agreement has been construed by w 
as not conferring exclusive jurisdiction on th= 
court at Calcutta ousting the jurisdiction cf 
the court at Salem, we have to hold that th= 
court at Salem has got jurisdiction to enter 
tain the application under S. 20 of the Arb- 
tration Act for reference. In this view, we 
allow the civil miscellaneous appeal and set 
aside the decision of the lower court, with = 
direction to restore the suit to file and dis 
pose of the same on merits in accordahcs 
with law. There will be no order as to costs. 

Appeal allowed 
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RAMAPRASADA RAO, C. J. 

Savani Transport Pvt. Ltd., Bombay, Peti- 
tioner v. Chinnaswami Mudaliar and Cc. 
Respondent. ` 

C. R. P. 2815 of 1976, D/- 98 28-6-1978.* 

Civil P. C. (5 of 1908), S. 9 — Ouster af 
jurisdiction by consent — When open. 


D (carriers) was a firm carrying on bus 
ness in Bombay. The firm P entrusted texti 
goods to D. Goods were transported belated- 
ly by D which occasioned loss of goods. P 
instituted suit at Erode against D for recovery 
of the value of such goods. A specific clausa 
inthe contract of affreightment stated that ` 


*(To revise Order of Dist. Munsif, Erode ia 
O. S. No. 603 of 1974.) 
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Savani Transport v. C. Mudaliar & Co. (R. Rao C. J.) 


Pr. 1] Mad. 21 


the Court at Bombay alone shall have juris- 
diction. Accordingly, D contended that court 
at Erode had no jurisdiction. The Court de- 
cided the issue of jurisdiction against D. On 
revision: i 

Held that the finding of the court below, 


that the civil court ‘at Erode had jurisdiction .. -.- 


to entertain the suit instituted by P was. 
against law and without jurisdiction. 
(Para 2) 
If it can be presumed that the parties were 
aware that there were two competent courts 
in either of which they can claim relief if 
there is a violation of any one or more of 
the conditions of the contract agreed upon, 
then such a choice voluntarily exercised by 
them is an acceptable one, and an enforceable 


-one too, and they cannot wriggle out of it 


for convenience at different stages for differ- 
ent purposes. (Para 2). - 
Anno: AIR Comm. C. P. C. (Sth Edn.), - 
S. 9, N. 5. . 
Paras - 
2 


Cases Referred: Chronological 
AIR 1975 Mad 103 
AIR 1954 Mad 845 . 2 


T. R. Rajagopalan, for Petitioner; C, Hari- 
krishnan, for Respondent. 


ORDER :— The petitioner-defendant is 
admittedly a firm carrying on business in 
Bombay. The respondent-firm entrusted tex- 
tile goods to the defendant-carriers, and such 
entrustment is evidenced by Exs. A.1 and A.2. 
The respondent claimed that the goods, whose 
value.is about Rs. 4464-50, were transported 
belatedly by the petitioner’ which occasioned 
loss of the goods, and therefore, he instituted 
the present action against the petitioner for 
recovery of the value of such textile goods 
handed over to the petitioner for carriage. 
The petitioner pleaded, inter alia, that the 


. goods were lost due to fire in transit and - 


contended particularly that the court at Erode 
did not have jurisdiction to entertain the suit 
or try it in view of the specific clause in the 
contract of affreightment as disclosed in Exs. 
A.l and A.2, The material clause, which is 
Cl. 17 therein runs as follows— 

“The contract shall be deemed to have been . 
entered into and made with the administra-, . 
tion and head office of the company at Bom- 
bay. It is, therefore, expressly agreed that 
the courts in Bombay alone shall have juris- 
diction in respect of all claims and matters 
arising under the consignmeént or of the goods 
entrusted for transport.” 

Based on this specific clause, touching upon 
the exclusion of the jurisdiction of the courts ` 
in the State of Tamil Nadu, the contention 
of the petitioner-defendant was that the civil 
court at Erode did not have jurisdiction to` 
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entertain the suit. The learned: District Mun- 
sif was of the view that, in the absence of 
any eviderce that the respondent-plaintiff was 
aware that the contract contained such a 
clause wnder which he submitted 
to the jurisdiction of the Bom- 
bay Court, it could not be said that the court 
had no jurisdiction to try the suit. He there- 
fore held on the preliminary issue of jurisdic 
tion against the petitioner-defendant. Hence 
this civil revision petition. 


9. It is unnecessary to set out in detail 
the law teuching on the issue in question, 
except to refer to a Bench decision of this 
court in Hoosen Kasam Dada (India) Ltd. v. 
Motilal Patampat Sugar Mills Co. Ltd, AIR 
1954 Mad 845. That was a case where the 
defendant was a limited company situate in 
the State of Bihar with its registered office 
. at Kanpur The plaintiffs were dealers in 
sugar carrying on business in Madras. The 
plaintiff placed orders with the defendant for 
certain bags of sugar. The contract form 
relating to the said contract purported to be 
offers made by the plaintiffs for the purchase 
of sugar and it was stated that the plaintiffs 
would agree to sign formal contracts on re- 
ceipt of the acceptance of the offer. Before 
instituting the suit the plaintiffs sought for 
leave to sue and obtained an ex parte order 
granting such leave to sue the defendant at 
Madras. The defendant’s objection was that 
leave to ste ought not to have been granted 
and that the leave should be revoked for want 
of jurisdict.on and on other grounds. The ap- 
plication fcr revocation of leave was founded 
on the following clause which was the sub- 
ject-matter of the contract between the par- 
ties— . 

“All disputes in respect of this contract 
shall be settled by arbitration failing which 
shall be settled in the court of the seller’s 
jurisdiction where this contract shall be deem- 
ed to have been entered into.” 


After an elaborate consideration of the 
scope and -mpact of this clause on the ques- 
tion of jurisdiction of civil courts, Dr. Raja- 
mannar C, J. observed— 


“Where there are two competent courts, 
which can deal with the subject matter of the 
litigation, if is open to the parties to a con- 
tract to ag»ee that disputes in respect there- 
of shall be adjudicated upon by one of the 
two competent courts and such an agreement 
is perfectly legal and not contrary to S. 28 
of the Contract Act.” 


Authorities can be multiplied. In fact, follow- 
ing this deeision another Bench of this court 


ALE. 
in M/s. Nanak Chand Shadurain v. Tinnelveli- 
Tuticorin Electric Supply Co. Ltd., AIR 1975 
Mad 108, held that, if a clear and unambi- 
guous contract is forzed as between two par- 
ties touching upon the competency of the 
court to try an action and showing the choice 
of the contracting patties as between the two 
competent courts, then such a contract is en- 
forceable in the eye of law. The case before us 
presents a similar problem. Learned counsel 
for the respondent would contend that it 
cannot be said that there is ample material 
on record to assume that both the parties ap- 
plied their mind when they accepted 
the lorry receipt and the conditions printed 
on the back of it as forming part and parcel 
of the contract of aftreightment. This conten- 
tion cannot be accepted for the simple reason 
that the respondent himself came to 
court on the basis of the very lorry 
receipts Exs. Al and A.2. Cl. 17 is part 
and parcel of the contract. The respondent- 
plaintiff cannot be allowed to rely upon one 
portion of the contract for the purpose of 
obtaining relief in a civil court and avoid an- 
other portion of the same contract, because . 
it is inconvenient for him tp rely on it. 


Viewing the contract as a whole, and the 
contract itself being a contract of affreight- 
ment, it is but essential that the parties 
should be aware or make themselves aware 
of the terms and ccnditios under which 
goods entrusted by one to the carrier are 
carried and the reciprocal rights and obliga- 
tions of the person entrusting the goods and 
the person carrying the goods under the con- 
tract of carriage. A reasonable presumption 
can therefore be drawn in the instant case 
that the parties were aware of the conditions 
under which the gocds were carried from 
Erode to -Poona within the jurisdiction of the 
Bombay courts. If therefore it can be presum- 
ed in the instant case that the parties were 
aware that there wer2 two competent courts 
in either of which they can claim relief if 
there is a violation cf any one or more of 
the conditions of the contract agreed upon, 
then such a choice voluntarily exercised by 
them is an acceptable one, and an enforceable 
one too, and they cannot wriggle out of it 
for convenience at diferent stages for differ- 
ent purposes. 


The respondent is suing on a free contract. 
Naturally therefore tae defendant can rely 
upon it and plead that one of the terms of 
the contract between them specifically ex- 
cludes the jurisdiction of the courts in the 
State of Tamil Nadu and that by consent the 
parties have agreed that any dispute between 
them should be adjudicated: upon only by 
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the courts in Bombay. In fact, this is tks 
ratio of the decision already cited. I agree 
with the learned counsel for the petitione:- 
defendant that the finding of the court b= 
low, that the civil court at Erode has juri- 
diction to entertain the suit instituted by tks 
respondent-plaintiff, is against law and witk- 
out jurisdiction. The civil revision petition is 
therefore allowed and the order of the court 
below is set aside. The respondent-plaintit 
is permitted to take back the plaint and pr- 
sent it in the proper court in accordance wifi 
the contract between the parties. Time fcr 
re-presentation three months. 
8. There will be no order as to costs. 
Petition allowed. 
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RAMANUJAM J. 
P. Muthu Pillai, Petitioner v. The State >t 
Tamil Nadu and others, Respondents. 


Writ Petns. Nos. 8885 and 4086 of. 1978, 
D/- 27-4-1978. 


Rice Milling Industry (Regulation) Act (#1, 


of 1958), Sections 12, 6 — Appeal agairst 
decision of licensing officer — Order ap 
by appellate officer in appeal is final — 
vision to State Government against such gs 
not maintainable. 

Where the State Government entertain=d 
a revision petition against the decision of t.3 
appellate officer rendered under S. 12 ard 
remanded the case to the appellate officer for 
passing orders afresh. 

Held, that the order of the appellate ær- 

_thority under S. 12 is final and no further 
revision is provided to the State Governmert. 
Therefore, the order passed by the Ste 
Government remanding the matter to the zz- 
pellate officer was without jurisdiction acd 
must be quashed. 
Cases Referred: Chronological Paras 
(1977) W. P. No. 1475 of 1974, D/- 25- je 

(Mad) 


D. Raju, for K. .Venkataswami, K. a 
darajan and A. Sivaji, for Petitioner; K. 
Ramamurthi and V. Ramadesikan, for Gort, 
Pleader, for Respondents. 


ORDER :— The petitioner herein appl-2d 
to the District Supply Officer, Ramanatharu- 
ram, at Madurai, for a licence to run a rine 
mill at Mamsapuram, on the ground that he 
has purchased the rice-mill from one K. K. 
Perumal Raja under a sale deed No. 2764,74 
dated 28-9-1974,. and that the existing ries- 
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P. Muthu Pillai v; State. (Ramanujam J.) 


(Para 5) . 
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mill licence granted in favour of Perumal 
Raja had been surrendered. At that-stage, one 
K. P. Alagar Raja (the Srd respondent in these 
petitions) objected to the grant of the licence 
to the petitioner. The District Supply Officer 
overruled the objections and issued a licence 
to the petitioner on 20-6-1975. 

2. Thereupon the third respondent pre- 
ferred an appeal. before the District Revenue 
Officer, Ramanathapuram, at Madurai, who 
confirmed the order of the District Supply 
Officer granting the licence to the petitioner, 
by his order dated 31-7-1975. Thereafter the 
third respondent filed a revision petition be- 
fore the Government of Tamil Nadu on 15-9- 
1975 and the Government, without any notice 
to the petitioner, who is the affected party, 
held that since there is dispute as regards 
Khe ownership of the property no licence 
should have been granted to the petitioner 
and, in that view, remanded the case to the 
District Revenue Officer for passing orders: 


_ afresh, 


3 After remand, the third respondent filed 
another petition before the District. Revenue 
Officer requesting him to cancel the licence 
issued to the petitioner and to grant a licence . 
in his favour. After hearing the parties once 
again, ‘the District Revenue Officer cancelled 
the licence in favour of the petitioner, by an 
order dated 23-9-1976 on the ground that 
there was a dispute as to the ownership of 
the property. The petitioner has filed W. P. 


‘No. 3885 of 1976 questioning the validity of 


the order passed by the Government on 2-2- 
1976 in revision remanding the matter back 
to the District Revenue Officer for deciding 
the matter afresh. He has also filed W. P. 
4086. of 1976 challenging the ultimate order 
passed by the District Revenue officer on 
23-9-1976, cancelling the licence in pursuance . 
of the directions given by the Government. 


4. Two substantial points have been urg- 
ed by the learned counsel for the petitioner. 
The first is that under the provisions of the 
Rice Milling Industry (Regulation) Act, 1958 
and the rules framed thereunder, the order 


. of the District Revenue Officer, who is the 


appellate officer, is final, that as the Gov- 
ernment has no revisional jurisdiction the 
order passed by the Government on 2-2-1976 
remanding the matter to the District Revenue 
Officer is clearly without jurisdiction and 
that it should, therefore, be treated as a 
nullity. The second point urged on behalf 
of the petitioner is that the order passed by 
the District Revenue Officer on 28-9-1976 
after remand cancelling the licence is er- 
roneous and illegal as the: said Act-and the 
rules framed thereunder do not contemplite 
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the person applying for a licence being in 
lawful possession of the property. According 
to the petitioner it is sufficient if the person 
who applies for a licence is in actual physical 
possession of the property and merely be- 
cause there is a dispute as to the ownership 
of the property, that cannot be a ground for 
the refusal or cancellation of the licence. 


5. In the counter-affidavit filed bythe 
State Government, it has not been stated 
under which provision of law they have pass- 
ed their order dated 2-2-1976. They had 
stated that the revision petition filed by the 
third respondent was merely forwarded to 

‘the District Revenue Officer. But, a perusal 
of the order of the Government dated 2-2- 
1976 clearly shows that the Government nave 
expressed their mind on the issue involved 
and there is clear observation therein that the 
licence should not have been granted as there 
is a dispute relating to the ownership of the 
property. It is not, therefore, possible to ac- 
cept the statement made in the counter-affi- 
davit that the Government merely forward- 
ed the petition to the District Revenue Ofi- 
cer. The order of the Government clearly 
indicates that they have exercised the powers 
‘of revision and have remanded the matter to 
the District Revenue Officer after finding that 
the order of the District Revenue Officer is 
not correct for passing orders afresh. 


6. The question is whether the Govern- 
ment had jurisdiction to pass the order dated 
2-2-76. Sec. 6 of the Rice Milling Industry 
(Regulation) Act 1958, enables the licens- 
ing officer to grant the licence for carrying on 
the milling operation in a rice-mill. In this 
case, there is no dispute that the District 
Supply Officer is the licensing officer as de- 
fined in Section 8 (c) of the Act. Section 12 
of the Act provides for an appeal against any 
decision of the licensing officer under Sec- 
tion 6, within 80 days from the date on which 
the decision was communicated to the 
person, to an appellate officer who shall be 
nominated by the Central Government. In 
this case, the District Revenue Officer who 
disposed of the appeal filed by the third res- 
pondent, by his order dated 81-7-1975, is the 
person nominated by the Central Government 
to entertain appeals under S. 12. The order 
of the appellate authority under Sec. 12 is 
final and no further revision is provided to 
the State Government. In these circumstances, 
I do not see how the State Government can en- 
tertain a revision petition against the decision 
of the appellate officer rendered under Sec- 
tion 12. There being no provision for revi- 
sion to the State Government, the order dated 
2-2-1976 passed by the Government remand- 
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ing the matter to the appellate officer is with- 
out jurisdiction and therefore it has to be 
quashed. If the order of the State Govern- 
ment remanding the matter is treated as hav- 


- ing been made without jurisdiction and there- 


fore a nullity, then the esrlier order passed 
by the appellate officer on 31-7-1975 remains 
untouched, and there is no question of giving 
effect to the order passed by the District 
Revenue Officer on 28-9-1976. , The order 
passed by the District Revenue Officer on 
23-9-1976 is consequential to the order pass- 
ed by the Government on 2-2-1976 which 
has been held a nullity and «herefore, it should 
also be quashed. The learned counsel for 
the petitioner would refer to the unreported 
decision of this court rendered on 25-3-1977 
in W.P. No. 1475 0f 1974, Naina Kannia- 
ppa Mudaliar v. Dt. Supply Officer, Kaoohee- 
puram where it has been held that even 
though there is a dispute as to the ownership 
of the property that cannot be taken into 
account while granting a rice-mill licence 
under the Act, as there is no rule like rule 
18 of the Cinematograph Rules which re- 
quires that the petitioner should prove to be 
which 
cinematograph licence is appealed for. Having 
regard to the fact that the orders sought to 
be impugned in both these writ petitions are 
to be quashed on the ground of want of juris- 
diction, it is not necessary to go into the 
said second contention urged by the learned 
counsel for the petitioner. Both the writ 
petitions are therefore allowed. There will be 
no order as to costs. 

Petitions allowed. 
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Syed Ismail, Petitioner v. S. Abdul Salam 
and others, Respondents. 
C. R. P. No. 387 of 1975, D/- 18-2-1978.° 


Provincial Insolvency Act (5 of 1920), 
S. 41 (2) (a) and (e) — Discharge — Court 
has no power while refusing discharge under 
S. 41 (2) (a) to direct insolvent to pay any 
amount every month to his creditor — It can, 
however, do so if he is granted discharge 
and if it is proved that he is doing business. 

$ . (Para 1) 
. Anno: AIR Manual, (8rd Edn.), Prov. Ins. 
Act, S. 41, N. 7. l 


° (Against order of Dist. J. 
C. M. A. No. 112 of 1972). 
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Coimbatore in 


1979 - 
V. Nicholas, for Petitioner; 
rajan, for Respondents. 


N. Varada- 


ORDER :— This is a civil revision peti- 
tion against the judgment of the - learned 
Additional District Judge and Presiding Ofi- 
cer, Labour Court, Coimbatore; dismissing 

`C. M. A. No. 112 of 1972, preferred against 
the order of the learned II Additional Sus- 
ordinate Judge, Coimbatore, who while dis- 


missing the petition for discharge, directed © 


the insolvent ‘to pay Rs. 50 per mensem 10- 
wards the debt owed by him to the 4th res- 
pondent.’ The learned Subordinate Judge as 
well as the learned District Judge erred in 
directing the insolvent to pay, after refusing 
to grant an order of discharge. By reason of 
Section 41, sub-sec. (2) (c) of the Provincial 
Insolvency Act, the court can grant an orcer 
discharge subject to any conditions with rəs- 
pect to any earning or income which may 
afterwards become due to the insolvent or 
with respect to his having acquired property. 
One such condition may be a direction to 
pay, as in the instant case. The insolvercy 
court has no power, while refusing to grant 
a discharge under Sec. 41 (2) (a) of the Pro- 
vincial Insolvency Act, to direct the insolvent 
to pay any amount every month to his credi- 
tor. Therefore, the order of the learned Sab- 
ordinate Judge confirmed by the learned Cis- 
trict Judge, cannot be sustained. There cin, 
however, be an order directing the insolvent 
to pay Rs. 50 per mensem, if he is granted 
discharge. This can ‘only be done after ad- 
ducing sufficient evidence to prove that the 
insolvent has been doing the business of a 
broker and contractor in the railway goods 
shed yard for the purpose of carrying goods 
on behalf of the consignors and consignees. 


No evidence has been adduced to prove the . 


contentions of the creditors. An opportunity 
may be afforded to them to prove their cen- 
tention. The creditors may also examine the 
Goods clerk and other members of the rail- 
way staff in the goods shed yard for the pur- 
pose of proving their contention. For this 
purpose, and for the reasons already indicat- 
ed, the judgment of the learned District 


Judge and the order of the learned Suborii- . 


nate Judge are set aside and the matter is ze- 
manded to the learned Subordinate Judge 
for enquiry afresh and disposal anew in the 
light of the observations made above. This 
civil revision petition is ordered accordingly. 
No costs. : , 


Order according'y. 
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ISMAIL, J. 

Ravindra Finance, Petitioner v. Yaanai 
Tobacco Co. and others, Respondents. 

Civil Revn. Petn. No. 470 of 1978, D/- 
27-4-1978.° 

Civil P. C. (5 of 1908), O. 21, R. 50 — . 
Applicability — Decree against firm only —` 
When executable against partners. 

Where the partners of a firm had not ap- 
peared in the suit in their own name under 
R. Gor R. 7 of Order 38 and they had not 
been admitted on the pleadings that they 
were or were adjudicated to be partners and | 
no summons in the suit had been served on 
them individually and the decree was ob- 
tained only against firm. 

Held that O. 21, R. 50 (1) Cl. (b) or (ce) ` 
would not apply and the decree could not 
be executed against partners. (Para 8) 

Anno: AIR Comm. C. P. C. (9th Edn:), 
O. 21, R. 50, N. 2. 

R. Srinivasan, for Petitioner. - 

ORDER :—- This is a petition to revise 
the order of the learned third Additional 
Subordinate Judge, Tiruchirapalli, dated 26-7- - 
1977 in E. P. No. 8 of 1977 in O. S. No. 894 - 
of 1975 on his file. Admittedly, the petitioner 
who was the plaintiff and decree holder, ob- 
tained a decree only against the firm. Sub- 
sequently, he filed an execution petition pur- 
` porting to be under Order 21, Rules 37 and 
50 of the C..P. Code, for executing the de- 
cree against the respondents 2-and 8, who, - 
according to the petitioner, were the partners 
of the firm. The court below dismissed the ~ 
petition holding that when the respondents 2 
and 8 had not been impleaded as parties 
to the suit or no summons had been served 
on them, the executing: court cannot execute 
the decree against them. It is to revise this 
order the present civil revision petition has 
been filed. : 


2. I am of the opinion that the order of 
the learned Subordinate Judge is correct. 
Order 21, Rule 50 in sub-rule (1) thereof, 
states as follows— 5 

“1. Where a decree has been passed against ~ 
a firm, execution may be granted— 

(a) against any property of the partner- 
ship; ; 

(b) against any person who has appeared 
in his name under rule 6 or Rule 7 of O. XXX ' 
or who has been admitted on the pleadings 


"(Against Order of Addl. Sub. J., Tiruchira- 
palli in E. P. 3 of 1977.) 
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that he is, or who has been adjudged to be, 
a partner; 


{c) against any person who has been indivi- 
dually served as a partner with a summons 
and has failed to appear.” 

In sub-rule (2) of R. 50, O. 21, C. P. C. it 
is stated— 


“(2) Where the decree holder claims to be 
entitled to cause the decree to be executed 
against any person other than such a person 
as is referred to in sub-rule (1), clauses (b) 
and (c), as being a partner in the firm, he 
may apply to the court which passed the 
decree for leave, and where the liability is 
not disputed. such court may grant such 
leave, or, where such liability is disputed, 
may order that the liability of such person 
be tried and determined in any manner in 
which any issue in a suit may be tried and 
determined”, 


8. Thus, there is the clear difference be- 
tween the partners being personally parties 
to the decree and they being not parties to 
the decree. In fact, clauses (b) and (c) of 
sub-rule (1) of Rule 50, Order 21, C. P. C. 
will clearly show that the partmers should 
have appeared in their own name under R. 6 
or Rule 7 of Order XXX C. P. C., or should 
have been admitted on the pleadings that 
' |they are, or have been adjudged to be, part- 
ners, or summons in the suit should have 
been individually served on them and they 
must have failed to appear. Only in such 
cases, the decrees can be executed against 
the partners. In all other cases, sub-r. (2) 
` fof Rule 50, Order 21, C. P. C. applies, which 
enables the court which passed the decree 
to grant leave. In this particular case, the 
respondents 2 and 3 have not appeared in 
their own name under Rule 6 or Rule 7 of 
Order XXX C. P. C. They have not been 
admitted on the pleadings that they were, or 
were adjudged to be, partners, and no sum- 
mons in the suit had been served on them 
individually. In those circumstances, neither 
Clause (b) nor clause (c) of sub-rule (1) of 


Rule 50 Order 21, C. P. C. will apply and | 


therefore, the learned Judge was right in dis- 
missing the application filed by the petitioner 
herein, 


4. Consequently, the civil revision peti- 
* tion is dismissed. 


Revision dismissed. 


ene 
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PADMANABHAN, J. 
A. N. Ranganatha Naidu, Appellant v. 
Senthamarai and others, Respondents, 
Appeal 781 of 1975, D/- 27-4-1978.° 
(A) Transfer of Property Act (4 of 1882), 
Section 54 — Contract for sale — Under 
Indian Law, an agreement to sale does not 
create any interest over immovable property, 
; (Para 12) 
Anno: AIR Comm. T. F. Act (4th Edn.) 
S. 54, N. 283. - 


(B) Transfer of Property Act (4 of 1882), 
Section 92 — Redemption by co-mortgagor 
— Right of redeeming co-mortgagor — Ambit 

No doubt under Section €2 of the Transfer 
of Property Act, any co-mcrtgagor shall, on 
redeeming property subject to the mortgage 
have so far as regards redemption, foreclosure 
or sale of such property, tte same rights as 
the mortgagee whose mortgage he redeemg 
may have against the mortgagor or any other 
mortgagee. This right is called the right of 
subrogation. But the rule of subrogafion does 
not entitle the redeeming co-mortgagor to 
claim to be the mortgagee but it entitles him 


. to seek reimbursement of whatever money he 


has spent before possession is sought to be 
recovered from him by the other co-mortga- 
gor. The right of redeeminz co-mortgagor ig 
only to claim the amount which was actually 
spent before surrendering possession. For 
settling this, it is not necessery that the other 
co-mortgagor should be compelled to file 
a separate suit for redemption. The matter 
can be settled in final decree proceedings in 
a suit by minor for setting aside alienation by 
his father. AIR 1976 Ker 62 and AIR 1953 
SC 1, Rel. on. (Paras 14, 17) 


Anno: AIR Comm. T. P, Act (4th Edn.), 
S. 92, N. 15. 
Cases Referred: Chromelegical Paras 


AIR 1976 Ker 62 : 1975 Kər LT 38 15 
AIR 1953 SC 1 : 1953 SCR 243 16 


K. Parasaran, T. Vadivel, for Appellant; 
T. R. Ramachandran and T. R. Rajagopalan, 
for Respondents. 


JUDGMENT :— The second defendant in 
O. S. No. 148 of 1978 on the file of the 
Court of the Subordinate Judge of Tiruvanna- 
malai is the appellant, Respondents 1 to 4 in 
the appeal are the plaintiff, a minor repre- 


(Against Decree of Sub J. Tiruvannamalai 
in Ori. Suit No. 148 of 1978.) 
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sented by next friend and guardian and de- 
fendants 1, 8 and 4 respectively. 
2 The facts of the-case may be brief_y 
stated as follows: The suit property ort 
ginally belonged to one Subbammal. On 94- 
1956 the said Subbammal executed a setie- 
ment deed in respect of the suit property In 
favour of Rukmani Ammal. Ex. B. 10 is tha 
registration copy of the settlement deed. Tae 
4th defendant ‘is the husband of Rukmeni 
Ammal while the plaintiff (first respondent) 
is the only daughter of Rukmani Ammal; and 
the 4th defendant (sic) Rukmani Ammal died 
leaving the 4th defendant and the plaintiff 
as her heirs to the suit property. It is not 
disputed that the 4th defendant has taker a 
second wife and he has got a nuw- 
ber of children through her. The 
entire suit property is ‘an extent of 
1.66 acres . of wet land comprised 
in S. No. 224/2 in Chengam taluk, Tiruvan.a- 
malai district. On 26-12-1970 the 4th defen- 
dant executed Ex. B-1 sale deed in favour 
of the first defendant. Ex. B-1 was execu-ed 
by the 4th defendant for himself and as 
guardian of the minor plaintiff in respect of 
88 cents of the suit property. The considera- 
tion was Rs. 16,000/-. 


Thereafter, the 4th defendant executed 
Ex. B-15 sale deed on 2-7-1972 for himself 
and as guardian of the minor plaintiff in res- 
pect of the remaining 83 cents of the suit 

` property in favour of the second defendent. 
The consideration for the said sale was elso 
Rs. 16,000/-. The plaintiff has filed the pre 
sent suit through her next friend and gtar- 
dian Govindarajalu Naidu who is said to be 
her husband stating that Exs. B-1 and B-15 
alienations effected by the 4th defendant as 
regards the minor plaintifs half share in the 
suit property are not binding on the minor 
plaintiff and voidable at her instance. The 
sale deeds have not been executed for ihe 
benefit of the minor. The third defendant 
was impleaded in her capacity as a ‘usufructu- 
ary mortgagee in respect of the suit property. 
The plaintiff, therefore, prayed for a decree 
for setting aside Exs. B-1 and B-15 sale deeds 
and for a division by metes and bounds end 
recovery of her % share in the suit property. 
The suit was no doubt filed in forma pau: 
peris. l i 

3. The first defendant filed a written 
statement. He admitted that the suit prope-ty 
originally belonged to Subbammal and that 
Subbammal settled the suit ‘property on 
Rukmani Ammal. On the death of Rukmani 
Ammal, according to the first defendant, the 
4th defendant became entitled to a half share 
in 1.66. acres viz. 88 cents. Since the 4th 
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defendant himself had right over. 83. cents of 
the suit property, Ex. B-1 sale deed must 
be deemed to convey the 4th defendant’s in- 
terest over the suit property to the first de- 
‘fendant. He also raised an alternative con- 
tention that even if Ex. B-1 were to be treated 
as an alienation, on behalf of minor plaintiff 
-also the alienation by the 4th defendant was 
for the benefit of the minor as it was execut- 
ed for the discharge of the usufructuary 
mortgage in favour of the third defendant. 
He further pleaded that having conveyed his , 
entire interest in the suit property to the 
first defendant under Ex. B-1, the 4th defen- 
dant had no right left with him to convey 
to the second defendant under Ex. B-15. 
He also pleaded -that the property covered 
by sale deed Ex. B-15 was entirely different 
and was not the suit property at all. The 
first defendant further pleaded that he had 
filed O. S. No. 984 of 1972 on the file of 
the District Munsif’s Court. Tiruvannamalai 
against the third defendant (wife of 
second . defendant) for redemption of 
the usufructuary. mortgage, further, even 
on the date of Ex. B.1 sale deed, the 4th . 
defendant had executed Ex. B-13 an agree- 
ment in favour of the first defendant agree- 
ing to convey his remaining half share in 
the entire 1.66 acres, if for any reason there 
was any trouble by the minor at a later stage 
in respect of the minors share comprised in 
Ex. B-l sale deed. In view of Ex. ; 
agreement the first defendant has further _ 
pleaded that Ex. B.15 sale deed by the 4th 
defendant in favour of the second defendant 
in contravention of the terms of Ex. B-13 
agreement would not be valid. He also con- 
tended- that the second defendant's right 
under Ex. B-15 would only be subject to his: 
right under Ex. B-18. 3 


4, The second defendant filed a written 
statement contending that Ex. B-15 sale in 
his favour was valid and binding on the 
minor plaintiff and it was executed for his | 
benefit. - It was only out of the sale proceeds 
that the marriage of the minor plaintiff was’ 
celebrated by the 4th defendant. ao 

5. - The third defendant filed a written. - 
statement wherein she pleaded that she had - 
advanced Rs.5000/- to the 4th defendant on .. 
certain usufructuary mortgages for family 
expenses and maintenance of the minor plain- _ 
tiff. She ‘also pleaded having lent Rs. 4000/- 
for family expenses and having obtained a de-.' 
cree in O. S. No. 1208 of 1971 on the file of — 
the District Munsifs Court, Tiruvannamalai. 
She claimed reimbursement of these amounts. 

6. On these pleadings the trial court 
raised the following issues for consideration ; 
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1. Whether the alienations in favour of de 
fendants 1 and 2 are not valid and: binding 
on the share of the plaintiff? 

2. Waether the sale in favour of the Ist 
defendant was in respect of 4th defendant's 
share alone in suit properties as contended 
by the Ist defendant? 

3. Whether, in any event, the alienation is 
binding upon the plaintiff as contended by 
the Ist defendant? - 

4. Whether the sale in favour of 2nd de- 
fendant does not relate to the suit property 
as contended by the Ist defendant ? 

5. Whether the Ist defendant is entitled 
to the equity claimed by him in para 12 of 
his statement? 

. 6. Whether the valuation of the plaint and 
the court fee paid are not corréctP 

7. Whether the suit as framed is not main- 
tainable? , ; 

- ‘8. To what relief is the plaintiff entitled? 

The trial Court found that Exs. B-1 and 
B-15 sala-deeds were executed by the 4th de- 
fendant for himself and on behalf of the minor 


: , plaintif. Since the 4th defendant did not ob- 


tain any sanction from the Court prior to the 


l ` execution of Exs. B-1 and B-15 sale. deeds 


the minor plaintif was not bound by the 
alienations, and that consequently, the aliena- 
tions are liable to be set aside as not binding 
on her share of the property. On issue No. 
- 4, the trial Court found that Ex. B-15 sale 
deed also related to the suit property. In the 
result, the trial Court set aside the sale deeds 
Exs. B-L and B-15 to the extent of minor’s 
share over the suit property and passed a 
preliminary decree for partition and separate 
possessicn of the plaintiffs one half share 
. over the suit property. 

Further, the learned Judge gave a direc: 
tion that in dividing the property by metes and 
bounds the plaintiff should be allowed the 
_ portion other than the one covered by Ex. B-l 
as far as possible, so that-the dispute inter se 
. between defendants 1 and 2 could be settled 
‘in‘a competent separate suit. This later 
direction was made on the basis of Ex. B-13 
an agreement executed by the 4th defendant 
in favocr of the first defendant agreeing to 
convey his other 1/4th ‘share over the suit 
-property in the event of the first defendant 
suffering any loss at the instance of the, plain- 
tif with reference to Ex. B-1 sale deed. 
> 7. Itis against this decree of the trial 
Court tkat the second defendant has filed the 
above appeal. 

8. Though the memorandum of appeal 
contains grounds challenging the finding of 
the trial court setting aside Exs. B-L and 
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B-15. sale deeds to the extent of the plaintiffs 
share in the suit property, Mr. Parasaran, 
learned counsel for the appellant did not can- 
vass the correctness of the said finding. The 
learned counsel fairly submitted that on the 
death of Rukmaniammal the 4th defendant 
and the minor plaintiff succzeded to the suit 
property, and that consequently, the 4th de- ` 
fendant as guardian was cbliged to obtain 
the sanction of the Court before alienating 
the minor’s share over ths suit properties, 
and he having not done so Exs. B-L and B-15 
were voidable at the instarce of the minor 
plaintiff to the extent of her share. I there: 
fore, confirm the finding ož the trial court 
that Exs. B-1 and B-15 will not bind on the 
plaintiffs half share over the suit property. 

9. The main attack of Mr. Parasaran 
against the judgment of the trial Court is as 
regards that portion of the decree which 
directed that in effecting pertition by metes 
and bounds the plaintiff should be allotted 
as far as possible the portion not covered by 
Ex. B-l. According to the learned counsel 
under Ex. B-l, what was conveyed to the 
first: defendant was 41% cents belonging to 
the 4th defendant and anothar 41% cents be- 
longing to the minor plaintiff. Therefore, on 
the terms. of Ex. B-1 itself it could not for 
a moment be contended that the first defen- 
dant obtained land or, Ex. B-1 the entire 88 
cents belonging to the 4th defendant. 


If this part of the submission is accepted 
then the learned counsel argues, that the 4th 
defendant had with him 41% cents belonging 
to him and another 41% ceats belonging to 
the minor which he conveyed under Ex. B-15 
to the second defendant. The effect of set- 
ting aside of Exs. B-1 and B-15 sale deeds to 
the extent of the minor plaintiffs half share 
over the suit properties would be that the 
first defendant obtained 41% cents and the 
second defendant obtained 41% cents over the 
suit property. The trial Judge ought to have 
accepted this view and allowed %th share each 
of the first defendant and the second defen- 
dant. : 


10. On the other hand, Mr. M. N. Pad- 
manabhan, counsel for the first defendant 
submits that he has got an agreement for sale 
in respect of the balance 4142 cents belonging 
to the 4th defendant and not covered by 
Ex. B-1 sale deed under Ex. B-18 which was 
executed on the same day as Ex. B-1. There- 
fore, according to the learaed counsel the 
moment Ex. B-l sale deed was found invalid 
to the extent of the minor Plaintiffs share, 
Ex. B-13 came into operation and that would 
defeat the right obtained by the second de- 
fendant under Ex. B-15. ' 
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Il. On a consideration of the respective 
contentions put forward on either -side I am 
inclined to agree withthe submissinns made 
by Mr. Parasaran, counsel for the second de- 
fendant. Ex. B-15 is more in the nature of 
indemnity agreement. Under Ex. .B-18 the 
Ath defendant has agreed that in the event 
of the first defendant losing the 41% cents 
belonging to the minor under Ex. B-l sals 
deed the 4th defedant would convey his re- 
maining 41% cents to the first defendant for 
the sum of Rs. 8,000/- which is one half of 
consideration paid under Ex. B-l. Ex. B-13 
also contains a provision that if the 4th de 
fendant failed to do so the first defendant 
could seek appropriate remedies througi 
court. In this connection, it may be mer- 
tioned that Mr. M. N. Padmanabhan did ac- 
cept the position that what was sold under 
Ex. B- was 41% cénts belonging to the 4t+ 
defendant and 41% cents belonging to the 
minor plaintiff and that therefore the title 
of the 4th defendant over the suit property 
which passed to the first defendant unde: 
Ex. B-l was only in respect of 41% cents. 


12. Mr. M. N. Padmanabhan made a fee- 
ble attempt to contend that he was put ma 
possession of the entire property pursuant to 
Ex. B-13 and that consequently he «as em- 
titled to resist the second defendant from 
claiming possession of 4th share in the swit 
_ property belonging to the 4th defendant cn 
the basis of Ex. B-15 on the principle em- 
bodied in Section 53-A the Transfer of: Pr» 
perty Act. After taking time for looking in-o 
the authorities, learned counsel’ fairly co 
ceded that the facts of the case would nat 
attract the principle contained in S. 53-A xf 
the Act. When once the applicability sf 


S. 53-A of the Act is eschewed, then we have. 


to consider what exactly is the right created 


in favour of the first defendant by the 4:h 


defendant under Ex. B-18. It is well known 
that under Indian law an agreement to sell 
does not create any interest over immovakle 
property. 


Therefore, learned counsel for the first ce- 
fendant was compelled to admit that under 
Ex. B-18 no right, title or interest over im- 
movable property was created in praesenti in 
respect of the ramaining 41% cents of the 4th 
defendant and that what right he had under 
Ex. B-13 was only to enforce the agreement 
in the event-of the title which he got uncer 


Ex. B-l in respect of minors “4th share beicg | 


lost to him at the instance of the mingr. 
Once it is conceded that Ex. B-18 does not 
create any interest in the property the eh 
defendant was competent to execute a sale 
in respect of the remaining 41% cents in 
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favour of the second defendant which he did 
under Ex. B-15. May be such a right may 
be liable to be defeated or not defeated as 
and when the first defendant chooses to en- 
force the terms of Ex. B-18. But till such 
time as the first defendant chooses to enforce 
Ex. B-18 and get Ex. B-15 avoided it could 
not be said that the right that the second 
defendant obtained under Ex. B-15 was in- 
choate. 


I, therefore, accept the submissions of Mr. 
Parasaran on behalf of the second defendant 
and find that the trial Court was not in order 
in keeping open the dispute between the 
first defendant and the second defendant for 
adjudication in separate proceedings. On the 
documents produced in the suit it is clear that 
the first defendant has title over 41% cents 
belonging to the 4th defendant and the second 
defendant has title in respect of the remain- 
ing 41% cents belonging to the 4th defendant. 
The second defendant will, thereZore, be en- 
titled to claim partition of that tth share in 
the present proceedings itself subject to of 
course the second defendant paying the neces: 
sary court fee. 


18. 
mitted that at the time of Ex. B-1 the entire 
1.66 acres was in possession of the third de- 
fendant, the wife of the second defendant as 
usufructuary mortgagee. The first defendant 
filed O. S. No. 984 of 1972 on the file of the 
District Munsif’s Court, Tiruvannamalai for 
redemption and recovery of possession from 
the mortgagee and he also obtained posses- 
sion of the entire 1.66 acres from the third 
defendant. Ex. B-6 is the copy of the preli- 
minary decree and Ex. B-7 is the copy of the 
final decree. Ex. B-8 evidences the fact that 
the first defendant obtained possession in ex- 
ecution of the redemption decree on 12-9- 
1974. The learned counsel therefore sub 
mitted that he having redeemed the mortgage ` 
at any rate in his capacity as co-owner, the 
second defendant cannot recover possession 
in this suit, and that he must be compelled > 
to file a separate suit for redemption. He sub- 
mitted that the result of his having redeemed 
the third defendant was that he stepped into 
the shoes of the third defendant mortgagee and 
that therefore be entitled to be in possession 
till he is redeemed by the second defendant 
in a properly framed suit for redemption. I 
am unable to agree. 


14. No doubt. under Section 92 of thef 


Transfer of Property Act, any co-mortgagor! . 


shall on redeeming property subject to the 
mortgage have so far as regards redemption, 
foreclosure or sale of such property, the same! 


Mr. M. N. Padmanabhan then sub- ~~~ 


80 Mad. [Prs. 14-19] 


rights as the mortgagee whose mortgage he 
redeems may have against the mortgagor or 
any other mortgagee. This right is called the 
right of subrogation. But the rule of subroga- 
tion does not entitle the redeeming co-mort- 
gagor to claim to be the mortgagee but it 
entitles him to seek reimbursement of what- 
ever money he has spent before possession is 
sought to be recovered from him by- the other 
co-mortgagor. The right of redeeming co 
mortgagor is only to claim the amount which 
was actually spent before surrendering pos- 
session. 


15. In Krishna Bhaskara Menon v. Mad- 
havan (1975 Ker LT 88) : (AIR 1976 Ker 62) 
it has been held thus (at p. 64 of AIR): 


“The rule of subrogation does not enable 
the redeeming co-mortgagor to claim to be 
mortgagee but it entitles him to seek to be 
reimbursed of whatever monies he has spent, 
before possession is sought to be recovered 
from him by the other co-mortgagor 
If the right of the redeeming co-mortgagor 
is only to claim the amount which was ac- 
tually spent before surrendering possession 
and not to claim that he should get the pro- 
portionate mortgage debt, it would necessarily 
follow that his possession is only that of a 
person who by virtue of having paid amounts 
to discharge the entire mortgage debt, is en- 
titled to seek reimbusement prior. to sur- 
rendering possession of the property to the 
other mortgagor. If that be the case, he 
cannot claim by reason of the redemption that 
hbe is still a mortgagee.” 


16. In the above case, the decision of 
the Supreme Court is Ganeshi Lal v. Joti 
Pershad (1953 SCR 248) : (AIR 1958 SC 1) 
has been quoted which is to the following 
effect (at p. 4 of AIR): 


“The redeeming co-mortgagor being only 

a surety for the other co-mortgagors, his 
right is, strictly speaking, a right of reim- 
bursement or contribution and in law when 
we have regard to the principles of equity 
. and justice, there should be no difference be- 
tween a case where he discharges an unse- 
cured debt and a case where he discharges a 
secured debt, it is unnecessary for us to de- 
cide in this appeal whether Section 92 of the 
Transfer of Property Act was intended to 
strike a departure from this position when it 
states that the co-mortgagor shall have the 
-same rights as the mortgagee whose mort- 
gage he redeems and whether it was intend- 
ed to. abrogate the rule of equity as between 
co-debtors, and provide for the enforcement 
of the liability on the basis of the amount 
due under the mortgage; and this is- because, 
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as has been already statec, we are governed 
not by the statute but by general principles 
of equity and justice. If it is equitable that 
the redeeming co-mortgagor should be sub- 
stituted in the mortgagee’s place, it is equally 
equitable that the other co-mortgagors should 
not be called upon to pay more than he paid 
in discharge of the encumbrance.” 


I7. Therefore, the right of the first de- 
fendant who could be termed a redeeming 
co-mortgagor is only to be reimbursed to the 
extent of the second defendant’s share 
of the amount spent by the first defendant in 
redeeming the mortgage from the third defen- 
dant. For settling this, it is not necessary 
that the second defendant should be com- 
pelled to file a separate suit for redemption. 
The matter could be settled in final decree 
proceedings in the presenz suit itself, Mr 
Parasaran, learned counsel for the second de- 
fendant did not dispute the fact that the 
first defendant had filed a suit, obtained pos- 
session of the entire 1.66 acres, and that be- 
fore recovering his “4th shere of the suit pro- 
perty he would be bound to contribute his 
share of the amount spent by the first de- 
fendant in redeeming the mortgage. 


18. I therefore modify the judgment and 
decree of the trial Court. I confirm the pre- 
liminary decree passed by the trial Court for 
partition of plaintiff's % share over the suit 
properties. .I declare that the second defen- 
dant will be entitled to and recover posses- 
sion of the 1/4th share viz., 41% cents which 
he purchased from the 4th defendant under 
Ex. B-15. I further hold that before the 
second defendant recovers possession of the 
said %th share, he will be liable to contribute 
to the first defendant “sth of the amount spent 
by the first defendant in redeeming the 
usufructuary mortgage and recovering pos- 
session of the property from the third defen- 
dant. The quantum of the said amount will 
be determined in final decree proceedings. 


19. The question as regards the right 
of the first defendant to enforce Ex. B-18 
agreement and whether Ex B-15 sale ceed 
executed by the 4th defendant in favour of 
the second defendant is liable to be defeated 
at the instance of the first defendant on the 
basis of Ex. B-13 agreement is left open tc be 
decided in appropriate proceedings. The ap- 
peal is accordingly partly allowed but under 
the circumstances without costs. 

Appeal partly allowed. 
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AIR 1979 MADRAS. 31 
RAMAPRASADA RAO AND SATHAR- 
SAYEED, JJ. 

R. Narasimhachari, Appellant v. Andalam- 
mal (died) and others, Respondents. 
Appeal No. 847 of 1978, D/- %-3-1978.* 
Hindu Women’s Rights to Property Act (1E 
of 1937), Section 8 (2) — Hindu Successior 
Act (80 of 1956), Section 14 (1) — Word: 
“possession” and “acquired” occurring in Sec 
tion 14 (1) — Meanings of — Hindu widow 
acquiring right under 1987 Act — Enlarge- 
ment into absolute right under 1956 Act — 
She need not be in actual possession or de- 
mand partition for becoming absolute owner. 
It is not necessary for a Hindu widow en 
titled to rights under the 1987 Act to seek 
for partition either by demanding it or by 
filing a suit for that purpose. Her entitle 
ment or right to possess the property undec 
the 1987 Act enlarges itself by reason of th: 
liberal and wide amplitude of Sec. 14 (J 
of the 1956 Act. (Para 17] 


‘Possession’ within the meaning of Seci 


tion 14 (1) of the 1956 Act need not be pos 
session in the dictionary meaning of that ex- 
pression, but in the legal sense of entitle 
ment to secure such possession, The worc 
‘acquired’ in sub-sec. (1) of Section 14 has 
to be given the widest possible meaning anc 
the word ‘possessed’ in sub-sec. (1) has also 
to be interpreted in its widest connotatio= 
and ‘possession’. contemplated therein may bs 
in any form recognised by law. Case law dis- 
cussed. (Paras 14, 1& 
Anrio: AIR Manual (8rd Edn.), Hindu Sue- 
cession Act, S. 14, N. 8-A and 11. 
Cases Referred: | Chronological Pares 
AIR 1977 SC 1944 
ILR (1974) 8 Mad 118 
AIR 1970 SC 1968 
AIR 1967 SC 1786 
AIR 1962 SC 1498 
ATR 1959 SC 577 
AIR 1957 Mad 695 


JUDGMENT :— One Rangachariar, wk) 
died on 31-5-1955, left behind him survivirz 
wife Andalammal and son Narasimhachaz. 
Admittedly the properties possessed by the 
family were landed properties and one hous 
property, which is the subject-matter of tks 
litigation. In so far as the landed propertizs 
are concerned. they were sold at the instance 
of Andalammal, who is the plaintiff in the 
present suit, and Narasimhachari, the firat 


“(Against Decree of Sub. J,. Salem in 0. 3 
No: 389 of 1971.) 
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defendant. therein and others, who were in- 
terested, to third parties under Exs. B-1 to 
B-6. After’ the sale of such lands, apparently 
disputes arose between the mother and the 
son. Namakkal Panchayat Union was occupy- 


_ing the suit property. As demands for pay- 


ment of rent were made both by the mother 
and the son, the tenant filed an application 
before the Rent Controller in H. R. C. O. P.5 
of 1969, marked as Ex. A. 2, in the case, which 
was a petition under Section 9 (3) of the 
Tamil Nadu Buildings (Lease and Rent Con- 


‘tral) Act, praying for directions from court 


as to in what manner and to whom the rents 
payable by it have to be paid. There was 


‘an allegation in that petition in paragraph 5 


thereto that Andalammal was claiming half 
share in the rent payable by the Panchayat 
Union and that the tenant was advised that 
under the Hindu Succession Act, Andalammal 
was also entitled to half share in the house 
and as there was a counter-demand by the 
son Narasimhachari as well he had to file an 
application under Sec. 9 (8) of the Tamil 
Nadu Buildings (Lease and Rent Control) 


Act. To this, Narasimhachari filed a, counter- . ` 


statement wherein he would say ‘the mother 
is not entitled to any share in the house as 
stated by the Panchayat Union. Even assum- 
ing that she is entitled to any share, she could 
file a suit for partition and damages for use 
and occuapation against: the son...... ”, The 
Rent Controller, however, could not decide 
the conflicting claims as between the mother 
and son and the parties therefore were re-~ 
ferred to a civil suit so as to establish their- 
respective title and the quantum of it in the 
suit property. The plaintiff therefore had to 
file as early as 1969 a suit, which was later 
numbered as O. S. No. 117 of 1972 on the 
file of the Subordinate Judge, Salem, for a 


declaration of her right to share in equal - . 


moieties in the suit property and for posses- 
sion of the same. Having filed this suit, the 
plaintiff also filed the substantive suit, O. S; 
No. 389 of 1971, on the file of the same court 
claiming partition of the suit property and 
for possession of her share. 


2. Before we refer to the pleadings in 
O. S. No. 389 of 1971, it would be conveni- 
ent to refer to the evidence of Narasimha- 
chari (Ist defendant in O. S. No. 389 of 
1971). According to Narasimhachari, his 
mother, the plaintiff, was never in possession 
of the suit house at any time and therefore _ 
she had no manner of right over the same. 
He would add that he was in possession of — 
the property to the exclusion of his mother 
and therefore the suit for declaration does 
not lie. As we said, the present action was a 
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comprehensive one for partition by the plain- 
tiff-mother impleading her son as the first de- 
fendant and Namakkal Panchayat Union as 
the second defendant. After referring to the 
sale of the landed properties of the family, 
the plaintiff would say that she received a 
portion of the surplus consideration of such 
‘sale and that she handed over the same to 
the first defendant for re-investment and that 
the first defendant took upa hostile attitude 
after receipt of the said amount from her and 
drove her out and since then she-was resid- 
ing with her daughter at Srirangam and find- 
ing that her notice prior to the suit under 
Ex. Al did not bear fruit she came to court 
for partition of the suit house and for separate 
possession of her share therein. 
' 8.. For the first time the Ist defendant 
would plead that long prior to the sale of 
the landed properties under Exs. B-1 to B-6, 
there was a family arrangement in the pre- 
-sence of panchayatdars. . Dws and 3, 
whereby it was arranged inter alia that the 
plaintiff should receive a sum of Rs. 16800 
from and out of the available surplus cash 
~ after paying the admitted debts of the family 
- by sale of the landed properties and that on 
>- receipt of the said fund the plaintiff should 
+» relinquish her right, title and interest over 
the suit house and that no instrument of re- 
lease was obtained by him because of his 
close relationship with the ‘plaintiff. This 
defence, as we said, was never whispered 
earlier in the two sections which we referred 
to already. 


4, Having stated this, the first defendant's 
case is that the plaintiff was not in possession 
. of the suit house on the date when the Hindu 
Succession Act, 1956. came into force and 
that he was in continuous possession of the 
same to the exclusion of the plaintiff and she 
was therefore not entitled to the relief asked 
for in the partition action. 


5. The learned trial Judge framed the 
following issues— 
.1. Whether the plaintiff is the absolute 

' owner of half share in the suit building des- 
cribed in A schedule? 

2. Whether the ouster alleged by the first 
defendant is true? 

“0 8. Whether the plaintiff is entitled to claim 
half share in the amount Rs. 1923.75, de- 
posited in H. R. C.O.P.5 of 1969 by the 
second defendant? 

4. Whether the plaintiff is entitled to the 
relief of declaration? 

5. To what relief, if any, is the plaintiff 
entitled? 
The trial Judge found every one of the issues 

- against- the first defendant and decreed the 
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_ come a co-sharer along with ~ others 
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suit. - Having found that the plaintiff was en- 
titled for partition as prayed for in O. S. No. 
889 of 1971 he decreed the suit O. S. 117 
of 1972, as well. The first defendant is not 
challenging before us the conclusion arrived 
at by the, trial Judge in O. S. No. 117 of 
1972, whereby she obtained a declaration as 
to her half share in the suit house. But 
curiously enough. the first defendant has 
come up in appeal challenging the decision 
and conclusion of the trial Judge in O. S. 
No. 889 of 1971 alone. 


6. Mr. Vedantam, the learned counsel for 
the appellant, contends that the learned trial 


‘Judge ought to have accepted the story of 


overall relinquishment which followed a 
family arrangement and thattherefore the 
suit for partition was misconceived, During 
the pendency of this appeal, the plaintiff- 
respondent died on 14-7-1973. Her five 
daughters and one other son of Rangachari, 


. who went out.of the family on division were 


brought on record as legal representatives of 
Andalammal. It is not in dispute that the 


‘first defendant would also be one such legal 


representative. In this context, therefore, the 
court asked Mr. Vedantam as to the sustain- 
ability of this appeal after the death of 
Andalammal. as the appellant himself has be- 
to the 
estate of Andalammal. While stating that he 
would be a heir to Andalemmal if she was 
entitled to half of the property, the case of 
the appellant is that ,by virtue of the family 
arrangement referred to earlier he has become 
the full owner of the entirety of the property 
and that therefore the other legal representa 
tives brought on record have no present in- 
terest in any part of the suit property as heirs 
of Andalammal. Unfortunately, in this case 
the legal representatives so brought on record 
have chosen to remain ex parte. We, therefore, 
requested Mr. S. Gopalaratnam, to assist the 
court as amicus curiae on a question which 
might possibly arise in this case if we are not 
accepting the theory of family settlement as 


‘pleaded by the appellant. 


7. The question on which we sought the 
assistance was whether a Hindu widow who 
secures a statutory right under the Hindu 
Women’s Rights to Property Act, 1987 without 
being in corporeal possession of the property 
to which her husband was entitled to on the 
date of the induction of the Hindu Succession 
Act- 1956. can still maintain that her legal 
entitlement under the quondam 1937 Act has 
been enlarged into an absolute estate within 
the meaning of Section 14 (1) of the Hindu 
Succession Act. We shall consider this n 
question later on. i 
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8. We shall at once dispose of the story— 


whether there was a family settlement in o=n- 


sequence of which the mother—the plantif in 
the action, relinquished either expressly or 
by necessary implication her right to a Łalf 
share in the suit property. No doubt under 
Exs. B-1 to B-6 it appears that a sum of 
Rs. 16,800 was obtained by the mother, æ is 
seen from the endorsement in each of the 
sale deeds noted by her along with her son 
in favour of third parties. Her case is that 
this amount was handed over to the first de- 
fendant, for investment for her benefit. The 
first defendant’s case is that no such amount 
was paid to him and he would set uz a 
counter case under which, according to him, 
the plaintiff has given up her title to the 
suit property. For this purpose, he examized 
D. Ws. 2 and 3 to prove that a panchevat 
took place in the family resulting in sale of 
the property and also to the understandéng 
that the plaintiff should receive a sum. of 
‘Rs. 16000 and odd and to give up her right 
in the suit property. Obviously, the first de- 
fendant’s case was that the sales followed 
the alleged Panchayat. But the Panchayatcars 
would give up the specific case of the =rst 
defendant. Their testimony gives us the im- 
pression that there was a sale already of the 
family lands and that they were called uzon 
to adjust the dues as between the mother 
and son regarding the division of the avail- 
able surplus from and out of the sale pro- 
ceeds after paying the debts of the farcly. 
This by itself gives a lie direct to the story 
of the first defendant. Apart from it, the 
parrot like way in which D. Ws. 2 and 8 
spoke in the witness box about the marner 
and method of their participation in an al 2g- 
ed panchayat does not give us a reasonszle 
impression that there was ever a pancheyat 
at all. Even apart from it, the attitude md 
consistent conduct of the frst deten- 
dant in the two earlier. occasions —- once 
before the Rent Controller and the other in 
the very Subordinate Court in which a suit 
for declaration was filed by the mother, also 
supports the plaintiff's case and strikes at the 
very foundation of the first defendant’s de- 
fence. One would expect that the defeace 
of an oral release consequent upon a farzily 
panchayat or a family settlement ought to 
have loomed large in the pleas recorded. on 
the two earlier occasions. We have alrezdy 
referred to the fact that before the Rent Con- 


troller the first defendant’s case was that the 
plaintiff should separately file a suit for perti- 
tion, even assuming that she is entitled to my 
share. There was no whisper about a pan- 
chayat or a contemporaneous family arrarge- 
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ment. Even so, as late as 1969, when he 
was called upon to answer the first suit dled 
by the mother for a declaration of her half . 
share in the property, the son would say that 
the plaintiff was never in possession of the 
suit building and that he continued to be in’ 
Possession and therefore she was not entitled 
to a half share therein. Obviously, he in- 
troduced this concept of possession for the 
first time having been enlightened of the 
conflicting position of law then prevailing as 
to what would be the quality and quantity of 
right of a Hindu widow who, without reduc- 
ing the weight of her right under the Hindu 
Succession Act, 1956 into physical possession, 
was contending that she was entitled to that 
share which her husband was entitled in ac- 
cordance with the provisions of Succession 
Act, 1956. Be that as it may, in his written 
statement in O. S. No. 117 of 1972, the first 
defendant never put up the case of the Pan- 
chayat. We have already expressed our views 
on the testimony of D. Ws. 2 and 8. 


è 

9. D. W. I’s evidence obviously being in- 
terested cannot take us further. The mere 
fact that there are certain recitals in Exs. B-1 
and B-6 by way of endorsements to show 
that a sum of Rs. 16,800 was received by the 
mother, cannot support the first defendant’s 
case that there was a panchayat and conse- 
quent upon that panchayat a decision by way 
of a family arrangement was arrived at where- 
under the mother accepted to receive a sum 
of Rs. 16,800 in full quits of her rights against 
the family (house) and above all should be 
deemed to have released and relinquished her 
right thereto by necessary implication. 
Though it may not be necessary in this case 
to express any opinion on the question whe- 
ther in such circumstances the best evidence, ` 
namely, a written instrument of release ought 
to have been sought for by the first defen- 
dant, yet Mr. Vedantam’s case is that if pos- - 
session is taken by a member of a family pur- 
suant to a family settlement and if such pos- 
session is proved and attributable to the de- 
cision of a panchayatdar at a family counsel 
held for that purpose, then such conduct by 
itself is proof of the acceptance of the deci- 
sion of the panchayat and also is reflective 
of the family settlement arrived at between 
the members; we are not called upon in this 
case to express any opinion on the impact 
of non-availability of a registered deed of 
release. But having regard to the absence 
of a plea as to a panchayat ete. in the earlier 
litigation between the parties and as we are 
unable to believe D. Ws. 2 and 8, and there- 
fore necessarily their testimony has to be re- 
jected, we are of the view that the -family 
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settlement as pleaded by the appellant in this 
zase is not true. 


10. The other question therefore which 
survives for consideration is the legal ques- 
«tion. The poser in this case revolves upon 
the content, weight and scope of the right of 
a Hindu widow under the Hindu Women’s 
Rights to Property Act, 1987, and the impact 
of the later codified law under the Hindu 
Succession Act, 1956, over it after it came 
into force. Originally, under the 1987 Act a 
Hindu widow’s right was severely circum- 
scribed by the provisions of that Act. She had 
no doubt a demostrable right to obtain’ the 
entitlement to which her husband was entitl- 
éd to either in his self-acquired property or 
in.the coparcenary in which he was a mem- 

- ber. She could demand a partition. of her 
share from the other sharers or coparceners. 
But the overall limitation or circumspection 
which was conceived by the 1987 Act’ was 
that she should not. for reasons not contem- 
plated and accepted by the then ‘personal 
law of Hindus, sell or alienate her share ex- 
cept for accredited and sanctioned purposes. 
The question ardse whether such a right 
which she obtained under the 1987 Act was 
a bare incorporeal right or whether she could 
subjectively crystallise it without even de- 
manding a partition of her own share but by 
merely projecting it as a right known to juris- 
prudence. There was no uniform (opinion) 
on this aspect. It is for this purpose we re- 
quested Mr. Gopalarathnam as_ well as the 
‘counsel for the appellant to assist us in under- 
standing the content and weight of that right 
which a widow obtained under the 1937 Act. 


11. . In the particular case, the husband 
died prior to 1956 Act. The widow did not 
take any steps to crystallise her right by re- 
ducing her entitlement to corporeal possession 
of her share either by demanding a partition 
from the other sharer or by instituting a suit 
for partition in order.to secure the relief 
under the 1956: Act. One such suit for parti- 
tion was filed long after 1956: and, to wit, 
in 1971. It is in this perspective that the 
question has arisen whether the widow’s in- 
terest in the circumstances stated above is 
- ‘property’ which is enforceable in the eye 

of law without herself securing possession of 
her share either by asking for it or by in- 
stituting a suit for it. It has been held by 
our court that such an interest which a 
Hindu widow: acquired under S. 8 (2) of the 
1987 Act got itself defined as soon as an 
unequivocal demand for partition is made by 
“her. The 1956 enactment which has made 
good strides in systematically and dimension- 
‘ally improving and increasing the content of 
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such a right of a Hindu widow under the 
1937 Act has made it explicit in Sec. 14 (1) 
that any property possessed by a female 
Hindu, whether acquired before or after the 
commencement of the Act, shall.be held by 
her as full owner thereof and not as a limit- 
ed owner. The explaration to Section 14 
(1) is also apposite and it may be quoted : 
“Explanation: In this sub-section ‘property 
includes both moveable and immoveable pro- 
perty acquired by a female Hindu by inheri-. 
tance ‘or devise, or at a partition, or in lieu 
of maintenance or by- gift from any person, 
whether .a relative or not, before, at or after 
her marriage; or by her own skill or exertion, 
or by purchase or by prescription, or in any 
other manner whatsoever, and also any such 
property held by her as stridhan immediately 
before the commencement af this Act.” 
Having regard to the. induction of certain 
privileged statutory provisions under the 1956 
Act itis for’ consideration whether still a 
demand for partition by a Hindu widow in 
the circumstances stated above is a condi» 
tion precedent or a sine qua non for the 
enlargement of her limited estate under the 
1987 Act, into an absolute estate within the 
meaning of Sec. 14 (1) of the 1956 Act. 


12. Mr. Gopalaratnam. while’ assisting us as 
1 since the other qualifying 
sharers in this case’ are nat interested in 
participating in this litigation, took us. through 
the mirage of laws commencing ' from 1953 
and ending with 1977. We have already 
touched upon the earlier view which had 
undoubtedly survived (as it ought to be, in 
those days when the 1956 enactment opened 
the floodgates for expanding the just and 
rightful rights of Hindu women and widows) 


. which ' provided: that if the woman divided 


herself from the othér members of the 
family during her lifetime, on her demise the 
succession would be traced to her husband 
on the basis that the property was her sepa: 
rate property. l 

18. Later, Rajagopala Aiyangar J. had oc- 
casion to consider the question—what would 
be the scope of that rigat of a Hindu woman 
after the passing .of the Hindu Succession Act 
1956, in Kuppathammal v. Sakthi, ATR 1957 
Mad 695, and he observed (at pp. _ 698, 
699)— ; 

“In the case of the separate property of 
the last male owner Section ‘$ (1) enacts that 
the widow or all the widows together in case ` 
a plurality of the deceased shall be entitled 
to the same share as the son and under sub- 
section (2) of the section in the case of copar 
cenary. property she or they were to have the 
interest ef the deceased. The vesting in 
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‘either case is absolute, in the sense that zhe 
statute does not impose any condition or Te 
quire any formalities to be complied with 
before the share’ 
vested. 

It might be that if the exercise- of the rights 
conferred by the enactment is obstructed. or 
the enjoyment of the rights conferred is dis- 
puted by any hostile Act the widows mizht 
be compelled to resort to courts to indicate 
their right but this clearly does not import 
into the right any imperfection or render the 
rights created inchoate in any manner”.: 


Still later, the question which is posed in the 
first instance arose as to what is the mearing 
of the expression ‘possessed’ in Sec. 14 (1) 
and whether such possession should be, as 
is popularly understood, physical or construc- 
tive possession or is it enough if an ineor 
poreal’right to possess or juridically possess 
the property is the equivalent of the popalar 
understanding of the word ‘possess’ in S. 14 
(1). In Kotturasami v, Setra Veerayya, AIR 
1959 SC 577, the word ‘possessed’ in S. 14 
has been explained thus— 


“The word ‘possessed’ in Sec. 14 is vsed 
in a broad sense and in the context means 
the state of owning or having on one’s hand 
or power”, 

- The same view was expressed by the Supreme 
Court in Munnalal v, S. S. Rajkumar AIR 
1962 SC 1498 and in a subsequent decizion 
in Mangal Singh v. Rattno, AIR 1967 SC 1786. 
In the last case the Supreme Court considered 
this legal concept rather elaborately and ex 
pressed thus (at p. 1790)— 


“Thus, three different meanings are given; 
one is the state of owning, the second is 
having a thing in one’s own hands, and the 
third is having a thing in one’s own power. 
In case where property is in actual physical 
possession, obviously it would be in one’s 
own hands. If it is in constructive posses- 
sion, it would be in one’s own power. Then 
there is the third case where there may not 
be actual, physical or constructive possession 
and, yet, the person still possesses the righ- to 
recover actual physical possession or constuc- 
tive possession; that would be a case covered 
by the expression ‘the state of owning ’:- — 


It appears to us that the expression used in 
Sec. 14 (1) of the Act was intended to cover 
cases of possession in law also, where lends 
may have descended to a female Hindu and 
she has not actually entered into them. It 
would, of course, cover the other cases of ac- 
tual or constructive possession. On the largu- 
age of Sec. 14 (1), therefore, we hold that this 
provision will become applicable to any zro- 
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derty which is owned by a female Hindu, 
3ven though she is not in actual, physical or 
zonstructive possession of that property.” 


14. We, therefore, come to the stage 
when there is an authoritative’ binding opi- 
aion of the Supreme Court that ‘possession’ 
within the meaning of Sec. 14 (1) of the Act 
need not be possession in the dictionary 
meaning of that expression, but in the legal! 
sense of entitlement to secure such posses- 
sion. This is the second stage. We have set 
out the first stage when it was thought that a 
demand for partition or a suit for separate 
possession as a result of an action for parti- 
tion was necessary to liberalise the content 
of the right of a Hindu woman under the 
Hindu Women’s Rights to Property Act. 1987. 

15. The second stage, we have reached as 
above is wherein the Supreme Court has said 
that such possession need not be actual, phy- 
sical or constructive and it will be sufficient 
that if she ,has the power to possess. In Badri 
Pershad v, Kanso Devi, AIR 1970 SC 1968, 
the Supreme Court expatiating again on the 
word ‘possession’ said (at p. 1965):— 

“Where a female Hindu acquires an inte- 
rest under Hindu Women’s Rights to Property 
Act, 1987 in the properties of her husband 
which later on partitioned’ by metes and 
bounds and she gets possession of the pro- 
perties allotted to her then she is not only 
‘possessed’ of that property at the time of 
coming into force of the Hindu Succession 
Act but has also acquired the same before its 
commencement and -hence will become ‘an 
absolute owner under sub-sec. (1)”. 

They would also add that the word ‘acquired: 
in sub-sec. (1) has to be given the widest 
possible meaning and the word ‘possessed’ in 
sub-sec. (1) has also to be interpreted in itsl- 
widest connotation and ‘possession’ contem- 
plated therein may be in any form recognised’ 
by law. 

Ismail:J. in C. S. 57 of 1964 * did consider 
many of the above decisions in his instructive 
judgment delivered by him sitting on the 
Orginal Side. As usual in this court, such 
decisions rendered by Judges sitting on the 
Original Side are felt by the reporters of our 
journals as unreportable and it has not seen 
the light till this day. _ 

16. After 1970 in the third stage we have 
again the decision of the’ Supreme Court al- 
most reiterating the position. In Tulasamma 
v. Seshareddi, AIR 1977 SC 1944, the Sup- 
reme Court said, sub-sec. (1) of S. 14 is 
large in its amplitude and covers every kind 
of acquisition of property by a female Hindu 
including acquisition in lieu of maintenance 


° Reported in ILR (1974) 8 Mad 118. 
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and where such property was possessed by 
her at the date of commencement of the Act 
or was subsequently acquired and possessed, 
she would become the full owner of the pro- 
perty. It is not 
citations. 


17. The net result of the exposition of law 
as made ` by the Supreme Court and our 
Court is that it is not necessary for a Hindu 
widow entitled to rights under the 1937 Act 
to seek for partition either by demanding it 
or by filing a suit for that purpose. Her en- 
titlement or right to possess the property 
under the 1987 Act enlarges itself by reason 
of the liberal and wide amplitude of Sec- 
tion 14 (1) of the 1956 Act. Thus understood, 
the first defendant’s case that. the plaintiff 
was not entitled to a right to institute an ac: 
tion for partition because she was not in pos- 
session of the suit house fails. The lower 
court, therefore, was right though for diffe- 
rent reasons in having accepted the case of 
the plaintiff. 


18. Now that the mother Andalammal i is 
dead, her share in the property would be in- 
herited by her five daughters and the two 
sons — including the appellant. The final 
decree will therefore take note of this and 
divide the property or its money equivalent 
equally as between the six respondents 
brought on record as the legal representatives 
of the deceased Andalammal and also the 
appellant. 


19. We are indeed thankful to Mr. Gopala- 


ratnam for having readily ‘consented to assist 
us in me case as amicus curiae. 


Order accordingly. 


AIR 1979 MADRAS 86 
ISMAIL AND NAINAR SUNDARAM, JJ. 
International Cotton Traders, - Tatabad, 
Coimbatore, Appellant v. P. Narayanaswami, 
Respondent. 
L. P. A. No. 121 of 1976, D/- 6-7-1978. ° 
Limitation Act (86 of 1963), 
Application to set aside an ex parte decree 
— Limitation — Starting point: 
Under Art. 123 the starting points of limi- 
tation are two. One is the date ‘of the decree 
and the other is the date of the ‘knowledge 


s (Against, judgment of Ramanujam ‘Jin 
“A.A. O. No. 591 of 1916 ete., D/- 15-10- 
1976.) . 
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necessary to increase the 


Ait. 123 —- 


ALR. 


of the decree: With reference to the second, 
the condition to be satisfied is that no sum- 
mons or notice should have been duly served. 
‘Thus, a person applying for setting aside an 
ex parte decree can claim that the period of 
limitation should commence rom his know- 
ledge of the decree only in a case where the 
summons or notice was not duly served. In 
other cases, limitation commences from the 
date of the decree itself. (Para 3) 


Held on facts that the case was covered by 
the first alternative of Art. 128 and limitation 
started from the date of decree. (Para 3) 

Anno: AIR Comm. Lim. Art (86 of 1963), 
(5th Edn.), Art 123, N. 5. 

T. R. Rajagopalan, for Appellant. 

ISMAIL J. :— This is an appeal against 
the order of Ramanujam J. dated 15-10-1976. 
The matter lies in a very narrow compass. 


The respondent herein was the third de- 
fendant in O. S. No. 733 of 1972, on the file 
of the Court of the’ Subordinate Judge, 
Coimbatore. After a preliminary decree was 
passed therein, the final decree proceedings 
had.taken place. Notice was served on the 
respondent herein and he was represented by 
counsel. His counsel was taking time for filing 
counter affidavit on behalf of the respondent 
and at a particular stage, the counsel reported 
no instructions. Thereafter, the ex parte final 
decree was passed on 26-11-1974. Subse- 
quently, on 24-1-1975, the respondent herein 
filed I. A. No. 68 of 1975 under Order 9, 
Rule 18 C. P. C. to set aside the ‘ex parte 
final decree on the ground that his non-ap- 
pearance before court on the day of the 
hearing of the final decree proceedings was_ 
due to the fact that the plairtiff represented 
to him that he would not proceed against the 
mortgaged properties, that he would exone- 
rate the respondent and that he would have 
recourse only to the subsequent purchaser 
of the Mills. The learned Judge did not ac- 
cept the explanation offered by the respon- 
dent herein and held that the respondent 
should be taken to be aware bf the ex parte 
final decree even on 26-11-1974, and, there- 
fore, the application filed on 24-1-1975 
should be rejected as being out of time. It is 
against that Order A. A. O. No. 591 of 1975 


“was preferred to this court which was dis- 


posed of by Ramanujam J. by the mene’ 


_ order. 


2. The cna Judge took the view ‘that 


~ the application: for setting aside‘ the“ex parte 


decree ‘had to be: considered : on ‘merits and- 


- should not have been dismissed on the ground 


of limitation. The learned Judge pointed out 
that it was true that the ex parte decree came 
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to be passed on 26-11-1974, after the rer 
pondent’s counsel reported no instructio, 
but unless it was shown that the counsa 
informed about the passing of the final d= 
cree to the respondent, knowledge could nat 
be attributed to the respondent, with the r= 
sult, the learned Judge allowed the appe=l 
and directed the lower court to dispose =f 
I. A. No. 68 of 1975 on merits. It is againct 
the order of Ramanujam J. that the preset 
appeal under Cl. 15 of the Letters Patent h=s 
been filed, 


8. As we pointed out already, the matter 
lies in a very narrow compass. Art. 128 of 
the Schedule to the Limitation Act of 1963, 
reads as follows—. 

(For Article see below) 


Thus, the starting points of limitation ee 


two. One is the date of the decree and the 
other is the date of the knowledge of the c2- 
cree. With reference to the second, the cea- 
dition to be satisfied is that no summons 3T 
notice should have been duly served. Thos, 
it is clear that a person applying for settimg 
aside an ex parte decree can claim the perisd 
of limitation to commence from his knew- 
ledge of the decree only in a case where the 
summons or notice was not duly served. In 
other cases, limitation commences from He 
date of decree itself. In this particular case; 
as we pointed out already, in the final <e- 
cree proceedings, the respondent herein was 
represented by ‘counsel who took time lor 
filing counter more than once and finally re- 
ported no instructions. Therefore, the pre- 
sent is a case which falls under the first alter- 
native in the third column to Art. 128 of me 
Schedule to the Limitation Act, 1963, «ad 
not under the second alternative wh=re 
alone the date of knowledge of the decree is 
irrelevant. In view of this crucial feature, we 
allow the appeal and set aside the order of 
Ramanujam J. and restore that of the lower 
court dismissing I. A. No. 63 of 1975. No 
order as to costs. 
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AIR 1979 MADRAS 37 
== 1978 TAX. L. R. 1341 
FULL BENCH 


P. GOVINDAN NAIR, C.J. 
Vv. RAMASWAMI AND SETHURAMAN, 
JJ. 


The Addl. Commissioner of Income 
Tax, Madras, Petitioner v, K, S, Sheik 
Mohideen, Respondents, 


T. C. No, 398 of 1974 (Ref. 211), DJ- 
2-2-1978. . 

Income-tax Act (43 of 1961), S. 45 — 
Capital gains — Import entitlement earn- 
ed by assessee — Transfer of it by asses- 
see resulting in profit — Such profit can- 
not be taxed as capital gains. 1975 Tax 
LR 897 (Cal) and (1973) 91 FFR 393 (Guj), 
Dissented from, 


The assessee made remittances under 
the National Defence Remittance Scheme 
and such remittances earned import en- 
titlements which were sold by .the asses- 
see resulting in a profit of Rs. 19,974/-. 
The Income-tax Officer assessed the en- 
tire amount of Rs. 19,974/- to capital 
gains tax, The decision was upheld in 
appeal by the Appellate Assistant Com- 
missioner. But in further appeal before 
the Tribunal it was ruled that there was 
no ‘capital gains’ liable to be taxed. 

(Para 2) 


Held, that the view of the Tribunal 
that there was no capital gains liable to 
be taxed was correct. 1975 Tax LR 897 
(Cal) and (1973) 91 ITR 393 (Guj), Dissent- 
ed from. (1969) 71 ITR 433 (Mad), 1977 
Tax LR 1186 (Mad), 1972 Tax LR 1213 
(Ker) (FB), (1971) 81 ITR 500 (Delhi) and 
1975 Tax LR 481 (Kant), Foll, (Para 10) 

Since there is a transfer of capital 
asset S. 46 or S. 47 does not apply. The 
former deals with ‘capital gains on distri- 
bution of assets by companies in liqui- 
dation’ and the latter with ‘transactions 


(Para 6) 








Appeal allowed. In order that there might be ‘capital 
gains’ as envisaged by the statute there 
fe must be a cost of acquisition im terms of 
: JV/KV/E614/78/MVI 
Description of Period of Time from which 
application licitation 





188. To set aside a decre passed 
. @ porte.or to rehear an 
appeal decreed or heard: 
ax partes. 








Thirty days. 


period begins to run 





the summons or notice wag not 
- duly served, when the appli- 

cant had ome of the 

decree. 7 





The date.of the decree or where | . 
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money, because specific provision had 
been made in cases of gifts by importing 
the concept of cost of acquisition of the 
owner of the property (the person who 
gifted the. property), thus reducing the 
incidence of tax by reducing the quan- 
tum of the ‘capital gains’. In one case, 
where the cost of acquisition of the do~ 
nee was nil, the statute has specifically 
provided that the cost of acquisition of 
the donor will be taken into considera- 
tion, thus reducing the quantum of the 
capital gains. Other provisions have also 
been made as in the case of succession 
and inheritance or when properties are 
bequeathed, by providing for the value of 
the property being determined, ‘though 
there has really been no cost to ‘the as- 
sessee in terms of money in the matter 
of acquisition of the capital asset. Speci- 
fic provisions in this regard and the ab- 
sence of any provision in cases of capital 
assets. in the nature of what may be 
termed ‘import entitlement’ or for that 
matter ‘goodwill’ seem to indicate an 
inconsistency in the scheme of the Act 
which is irreconcilable. It is not possible 
to find out the intent and the rationale 
in the apparent discrepancy of treating 
capital assets acquired under gifts in a 
manner. entirely -. different from capital 
assets in the form of import entitlements, 
© which also are acquired without the in- 
vestment of any money, It is not only 
the charging section that should be 
taken into account but the whole scheme 
of the Act must be looked. into and when 
the Act is viewed.in that manner, it, has 
to be taken that the legislature did not 
intend to impose any capital gains on 
goodwill or.'on import entitlement 
merely by reason of the fact that the 
assessee had received_moneys when the 
capital asset or goodwill or import en- 
titlement had been transferred, (Para 8) 


Two views may bé possible. But when 
a particular view is taken by the Madras 
High Court and several High Courts 
have. adopted the same view it.is better 
to leave things where they are, particu- 
larly in view ofthe fact that the depart- 
ment had not questioned many of those 
‘decisions , in appeal and when they did 


appeal, they ¢hose to withdraw the ap-— 


peal and what is. more important, the 
Legislature has not moved, realising that 
the statute had been interpreted in a par- 
ticular way, not by one-. Court but by 
. several courts. to amend the statute te 
bring out clearly the intention of the 


statute if that intention was different... - 


A. L R. 


from what the High Courts have attri- 
buted to the statute. ` (Para 8) 
Anno: AIR Manual (8rd Edn) I. T, 
Act, 1961, S. 45 N. 1i. - 
Cases Referred: Chronological Paras 
1977 Tax LR 1186 : 106 ITR 954 ses 
3. 


1975 Tax LR 897: 106 TTR 998 (Cal) 5, 8 
1975 Tax LR 481 :.96 ITR 667 (Kant) 

3, 8, 9 
(1973) 91 ITR 393 (Guj) 5, 8, 9 
1972 Tax LR 1213: 89 ITR 88 (Ker) (FB) 


(1971) 81 ITR 500 (Delhi) 3 
(1969) 71 ITR 433 (Mad) . 3,8,9 
Mrs, Nalini Chidambaram, for Peti- 


tioner; K. Srinivasan and R. Gangada= 
ran, for Respondent, 

P. GOVINDAN NAIR, €. J.: — In re- 
Tation to the assessment year 1967-68 of 
an individual assessee, the Income-tax 
Appellate Tribunal has referred. the fol- 
lowing question to this Court for our 
opinion — : 

“Whether, on ‘the facts and in the cir- 
cumstances of the case, it has been 
rightly held that there would be no liabi- 
lity to capital gains tax on the sale .of 
import entitlement certificates in tha 
assessee’s case ?” oh 
The facts necessary for answering this 
question had been stated in para, 2 of 
the statement of the case which we re- 
produce, 


2.. The assessee i made remittances 
under the National Defence . Remittance 
Scheme and such remittances earned im- 
port entitlements which were sold by 
the assessee resulting in a profit . of 
Rs, 19,974. ‘The Income-tax Officer asses- 
sed the entire amount of Rs. 19,974 to 
capital gains tax. The decision was up- 
held in’ eppeal by the Appellate © Assis- 
tant Commissioner. But in further ap- 
peal before ‘the Tribunal it was ruled 
that there was no ‘capital gains’ liable to 
be taxed, The question is whether the 
view taken by the ee is right in 
law. 


3. The decision òf the Tribunal is 
fully supported by two decisions of this 


. Court. The. first one,. settling the prin- 
‘ciple, dealing with ‘goodwill’, 


has_ also 
considered the question of ‘capital gains’ 
on the sale or transfer of good will. The 
decision is in Commr. of Income-tax v. 
Rathnam Nadar, (1969) 71 ITR 433 (Mad). 
The identical. question that is before us 
relating to ‘import entitlement’ was 
considered by this Court in Commr, of 
Income-tax v. Kuppusami Pillai & Co, 
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106 ITR 954 : (1977 Tax LR 1186) (Mad) 
and following the earlier decision of tkis 
Court it was held that.unless the asset 
had cost something in terms of money 
for its acquisition, it was not possikle 
to conceive of capital gains as envisaged 
by the statute, that though an asset of a 
capital mature has been transferred, capi- 
tal gains as visualised by the statute 
had not resulted and that no tax on that 
basis was, therefore, leviable. The view 
taken by this Court has been accepted 
and followed by a number of other deci- 
sions, A Full Bench of the Kerala Hizh 
Court considered this question in some 
detail in Commr, of Income-tax v. E. C. 
Jacob, 89 ITR 88: (1972 Tax LR 1213) 
(Ker) (FB) atid followed the view takan 
by this Court. The Delhi High Court kas 
also accepted the view taken by this 
Court, in Jagdev. Singh Mumick v. 
Commr. of I.-T., (1971) 81 ITR.500, The 
Karnataka High Court did the same thing 
in the decision reported in’ Commr, of 
Income-tax v. Srinivasa Setti, 96 ICR 
667 : (1975 Tax LR 481). 


4. Both the decisions of the Kerala 
High Court and the Karnataka Hizh 
Court have also adverted to the possi- 
bility of another view that can be taken 
in the matter and came to the conclu- 


sion, for the reasons stated in the jucg-— 


ments, which we will be referring to 
presently, that there is no need to take 
a different view from that which had 
been taken by the Madras High Court, 
followed by a number of other Hizh 
Courts in India, 


5. The Calcutta High Court, recently, 
though it had taken a different view 
earlier, and the Gujarat High Court, 
have taken a different view from that 
taken by this Court, The recent decision 
of the Calcutta High Court is reported 
in K. N. Daftary v. Commr. of Income- 
tax, 106 ITR 998 : (1975 Tax LR 897) 
and that of the Gujarat High Court is 
reported in Commr. of Income-tax v. 
Mohanbhai Pamabhai (1973) 91 ITR 393.. 


6. Before we proceed “to consiGer 
these conflicting views, one taken by a 
large majority of Courts, which has stood 
the test of time in that it had remainz=d 
without being overruled or without being 


not accepted by the Supreme Court . for 


nearly ten years, and the other taken 3y 
the Calcutta High Court and the Guja- 
rat High Court in the decisions referred 
to above, we would like to refer to the 
sections of the statute with . which we 
are concerned, ‘Capital gains’ is dealt with 
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in S. 45 of the Income-tax Act, 1961, 
which we shall refer to as the Act here- 
inafter, and is more or less the definition 
of the term, and the section reads thus — 
“45. Capital gains. — Any profits or 
gains arising from the transfer of a capi- 
tal asset ‘effected in the previous year 
shall, save as otherwise provided in Sec- 
tions 53, 54, 54-B, 54-C and 54-D, be 
chargeable to income-tax under the head 
‘capital gains’ and shall be deemed to be 
the income of the previous year in which 
the transfer took place.” 
We are not concerned with either s. 46 
or S. 47. -as the former deals with ‘capi- 
tal gains on distribution of assets by 
companies in liquidation” and the latter 
with ‘transactions not regarded as trans- 
fer.’ It is admitted before us that there 
is a transfer and that the transfer is of 
a ‘capital asset.’ But what is urged is 
that there is mo ‘capital gains’ if the 
scheme of the Act and Ss. 45, 48, 49 and 
55 are taken into account. Turning now 
to.S. 48, we find the mode of computation 
and deductions. The section states — 


“The income chargeable under the 
head ‘capital gains’ shall be computed by 
deducting from the full value of the 
consideration received or accruing as 
a result of the transfer of the capital 
asset the following amounts, namely — 


(i) expenditure incurred wholly and 
exclusively in connection with such 
transfer; 


(ii) the cost of acquisition of the 


. capital asset and the cost of any im- 


provement thereto.” 


7. Section 49 deals with cases men- 
tioned therein, wherein the capital asset 
became the property of the assessee for 
the various reasons and in the circum- 
stances mentioned in cls, (i) to (iv) of that 
section. To refer to one or two of those 
clauses, now, we would like to advert to 
a case where the capital asset became 
the property of the assessee under a gift 
or Wil or by succession or inheritance. 
(Gi) and, (ii) (a). In all these cases, it 


-is provided by a legal fiction that the 


cost of acquisition of the asset may be 
taken to be the cost for which the pre- 
vious owner of the property acquired it, 
as increased by the cost of any improve- 
ment of the assets incurred or borne by 
the previous owner or the assessee, as 
the case may be, Section 55 deals with 
‘cost of acquisition’ for purposes of Sec- 
tions 48, 49 and 50. The section as such 
is not mecessary for the purpose of the 
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case before us, except to notice that an 
option has been given to the assessee for 
the purpose of Ss. 48 and 49, in relation 
to a capital asset either to adopt the 
cost of acquisition of the asset if it had 
been acquired before the Ist of January 
1954 or to adopt the market value of the 
assets as on the Ist of January 1954, and 
also to motice that the method of 
determining the ‘cost of any improve- 
ment’ is also specifically provided in the 
section, besides providing for what is 
meant by ‘adjustment’, 


& On a reading of these provisions in 
Ss. 45, 48, 49 and 55, the view has been 
taken by this Court that there is the 
concept of ‘profit?’ or ‘gains’ running 
through the various sections on the basis 
of which the charge, the computation 
of the quantum of the capital gains and 
the determination of the tax would hava 
to be made, This Court has been able in 
such circumstances to discern a need 
for a cost of acquisition to envisage a 
resulting ‘capital gains’ on transfer. To 
be more explicit, the Court took the view 
hat in order that there might be ‘capi- 
tal gains’ as envisaged by the statute 
there must be a cost of acquisition in 
terms of money, The cost of acquisition 
must be in terms of money is not dis- 
puted before us at all. The view has 
been taken that there should be a cost of 
acquisition in terms of money, because 
specific provision had been made in cases 


of gifts by importing the cost of acqui- 


sition to the owner of the property (the 
person who gifted the - property), thus 
reducing the incidence of tax by reduc- 
ing the quantum of the ‘capital gains’. 
In one case, where the cost of acquisition 
of the donee was nil, the statute has 
specifically provided that the cost of 
acquisition of the donor will be taken 
into consideration, thus reducing the 
quantum of the capital gains, Other pro- 
visions have also been made as in: the 
case of succession and inheritance. or 
when properties are: bequeathed, by pro- 
viding for the value of the property 
being determined, though there has real- 
ly been no cost to the assessee in terms 
of money in the matter of acquisition of 
the capital asset. Specific provisions in 
this regard and the absence of any pro- 
vision in cases of capital assets in the 
mature of what we may term ‘import 
entitlement’ or for that matter ‘good- 
wilP seem to indicate an inconsistency in 
the scheme of the Act which is irrecon- 
cilable, It is not possible to find ovt the 
intent and the rationale in the apparent 
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discrepancy of treating capital assets 
acquired under gifts in a manner entire- 
ly different from . capital assets in the 
form of import entitlements, which also 
are acquired without the investment of 
any money, The view, therefore, has 
been taken that it is not only the charg- 
ing section that shculd be taken into 
account but the whole scheme of the Act 
must be looked into and when the Act 
is viewed in that manner, it has to be 
taken that the Legis’ature did not intend 
to impose any capital gains on goodwill 
or on import entitlement merely by 
reason of the fact that the assessee had 
received moneys when the capital asset 
or goodwill or import entitlement had 
been transferred, This was so said also 
for the apparent reason that the imposi- 
tion in those circumstances will not be 
really on the profits and gains but on the 
entire capital asset itself, and one of the 
learned Judges, who dealt with this 
matter has said that tke tax which is 
said to be on profits and gains will then 
be converted into a tax on capital asset. 
An intention to impose a tax on 
‘capital amount’ as distinguished from 
capital gains could not be attributed to 
the statute and, therefore, the other view 
was taken, namely, that the statute did 
not intend to tax such capital assets as 


‘goodwill’ and import entitlement, 
transfers, It is, of rours2, impossible to 


hold that this is an impossible view of 
the interpretation of the statute. No 
doubt, the Calcutta High Court in the 
decision reported in K. N. Daftary v. 
Commr. of Income-tax, 106 ITR 998: 
(1975 Tag LR 897), as well as the Gujarat 
High Court in the decision reported in 
Commr. of Income-tax v. Mohanbhai 
Pamabhai, (1973) 91 ITR 393, have taken 
a different view by giving importance 
to the charging section, S. 45, and by 
applying the well-known principle that 
the scope, effect and ambit of the charg- 
ing section cannot be tcned down or 
whittled down by the machinery sec- 
tions which have to be taken into account 
only for actually calculating the quan- 
tum of the capital gains and for imposing 
a tax or the capital gains which had 
already resulted from the transfer. This 
again is not a view which is impossible 
on the wording of the statute and by 
applying the well-known principle, that 
the machinery section should not qualify 
the charge upon by the cnarging section. 
In these circumstances, we consider that 
the best policy to adopt would be to follow 
what has been stated by the Chief Justice 
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of Karnataka High Court, Govinda Bhat 
in Commr. of Income-tax v. Srinivasa 
Setty, 96 ITR 667 : (1975 Tax LR 482. 
Before extracting that passage, we would 
like to say that one among us was i2- 
clined to adopt the view that had bezn 
taken by the Calcutta High Court and zy 
the Gujarat High Court and that was the 
reason for the case being placed befce 
the Full Bench for consideration, not- 
withstanding the clear pronouncement 
of this Court in the decision reported in 
Commr, of Income-tax v. Ratnam Nadr, 
(1969) 71 ITR 433 (Mad), and in the larar 
decision reported in Commr, of Incorr2- 
tax v. Kuppusami Pillai & Co., 106 ITR 
954 : (1977 Tax LR 1186) (Mad). Tkat 
Judge also is now of the view that in the 
circumstances which the Karnataka Chief 
Justice has mentioned in the passage we 
are now going to read, it is better to 
leave things where they are, particulacly 
in view of the fact that the department 
had mot questioned many of those deci- 
sions in appeal and when they did ap- 
peal they chose to withdraw the app=al 
from Ratnam WNadar’s case, (1969) 71 
ITR 433 (Mad) and what is more im- 
portant, that the Legislature has rot 
moved, realising that the statute had 
been interpreted in a particular way, zot 
by one Court but by several courts, to 
amend the statute to bring out clearly =he 
intention of the statute if that intenton 
was different from what this court ~as 
attributed to the statute. 

§. Now we shall turn to the passese, 
from the judgment of the Karnataka 
High Court reported in Commr. of In- 
come-tax v, Srinivasa Setty, 96 DCR 
667: (1975 Tax LR 481) (at pp. 483, 484). 


“There is more than one reason for us 
fo follow the ratio of the decision in 
Ratnam Nadar’s case (1969) 71 ITR 233 
(Mad). No doubt, two views are possible 
onthe question: when two views are pos- 
sible on a question concerning the inter- 
pretation of'a tax law, the one whch 
is fair both to the assessee and the Że- 
partment should be followed. The. view 
that capital gains tax is not attracted to 
transfer of goodwill is a fair and ast 
interpretation. If the view of the Gujerat 
High Court in Mohanbhai Pamabhzi’s 
case (1978) 91 ITR 898 is correct, -he 
cost of acquisition of a goodwill being 
nil, the full value of the consideration for 
its transfer has- to be brought to chacge 
to capital gains tax, Such a levy will 
not be a tax on profits or gains but, in 
substance, a tax on the capital value of 
the asset, The capital value of goodwill 
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is charged to tax under the Wealth Tax 
Act, 1957. Wealth tax is an annual re- 
curring tax. When there is an annual re- 
curring tax on the capital value of good- 
will, it will be unfair to levy another tax 
calling it as capital gains on the same 
value of the goodwill in the same assess- 
ment year, merely because the goodwill 
has been transferred for consideration. 
When the appeal by the department 
against the decision of the Madras High 
Court in Ratnam Nadar’s case (1969) 71 
ITR 433 came up for hearing before the 
Supreme Court, the department could 
not have been unaware of the decision 
of the Gujarat High Court in Mohan- 
bhai Pamabhai’s case (1978) 91 ITR 3983, 
which was decided on 24/28th Sept. 1971. 
The department could have pressed that 
decision for acceptance by the Supreme 
Court as correctly interpreting the law. 
When the department dd not press its 
appeal when the question raised concern- 
ed the interpretation of law in a taxing 
statute governing the whole of India, it 
should be deemed that the department 
had made up its mind to accept the deci- 
sion in Ratnam Nadar’s case (1969) 71 
ITR 433 (Mad), as laying down the correct 
law. The Income-tax Actis an all India 
statute. Uniformity of construction of 
all India tax laws by the various High 
Courts is eminently desirable, If any 
High Court gives a decision against the 
department on a substantial question of 
law of general importance which the 
department does not accept, it is highly 
desirable that the department at the ear- 
liest opportunity available should take 
up the matter in appeal before the 
Supreme Court and obtain its decisior 
so that the law is settled by the highest 
Court of the land and no uncertainty is 
left in the administration of the tax law. 
The decision in Ratnam WNadar’s case 
(1969) 71 ITR 433 (Mad) was rendered in 
the year 1969. We asked Sri Rajasekhara- 
murthi as to whether the department had 
preferred appeals against the judgment 
of the High Courts of Calcutta, Delhi and 
Kerala. He took time for making his 
submissions after contacting the depart- 
mental authorities. He stated that no 
appeals were preferred by the depart- 
ment against the judgment of the High 
Courts of Calcutta and Kerala and that 
he has no information whether an ap- 
peal has been filed against the judgment 
of High Court of Delhi. Sri Rajasekhara- 
murthi submitted that though the appeal 
against the judgment in Ratnam Nadar’s 
case (1969) 71 ITR 433 (Mad) was dismis- 
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sed as not pressed, the department has 
not accepted the correctness of the deci= 
sion in the said case and that he has 
been instructed to urge before us that 
the ratio of the Gujarat. High Court 
((1973) 91 ITR 393) should be followed as 
laying down the correct law, In the cir- 
cumstances set out above, we can safely 
draw the.inference from the conduct of 
the department in not preferring appeals 


against the judgments of the High Courts ` 
- tendency most injurious to public. office, 


of Calcutta and Kerala, and further,- in 
mot pressing the appeal before. the 
Supreme Court against the judgment in 


Ratnam Nadar’s case (1969) 71 ITR. 433 


(Mad), that the department has accepted 
the ratio of the decision in Ratnam 
Nadar’s case (1969) 71 ITR: 433 (Mad) as 
laying down the correct law. For. the 
above reasons we are of the opinion that 
the Tribunal was. right' in holding that 
the value of consideration received by 
the assessee firm for transfer of its good- 
will is not liable ‘to. capital. gaims tax 
under: S. 45 of the Act. Accordingly, we 
answer the question ‘as reframed by us 
in the affirmative ' and auaines the des 
partment.” .. : ’ 


"10. In the light - of the above, ` we 
answer the question referred to us in-the 
affirmative, that is, in. favour of the 
assessee and against the ‘department. The 
assessee will have ‘his. costs from the 
department, Counsel’s fee Rs, 500/-. ` 


(Answer in afirmative; 
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(A) Contract Act (9 of. 1872), S. 23 — 
Public policy — Amount paid for pur- 
pose of securing seat in. Medical College 

nand not as loan — Agreement, if against 
public policy — Amount, if ‘refundable... 


- When ‘in consideration - of the promise 
made: by A to obtain a seat for R’s son 


in the Madras Medical College R - paid” 


Rs. 15,000/- to A and this amount was 
paid for the purpose of securing a -seat 
in the said college and not as a loan; 
but because A failed to get a seat for 
R's son in the said College R filed ‘the 


_ “(Against decree of 2nd Asst. Judge, City 
_ Civil Court, Madras D/- 30-11-1974.) 
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_ guilty party as none of the` 


„tract Act, S. 23, N. 12. 
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suit for the refurd of the sum of 
Rs, 15,000/-, it was held that the agree- 
ment on face ,of it was against public 
policy, The case clearly ‘came under the 
head ‘agreement tending to injure the 
public service’ mentioned in Anson’s Law 
of Contract. It evidenced a clear ten- 
dency to corrupt or to influence public 
servants or men in charge of public 
matters to decide and determine matters 
otherwise than upzn their merits, a 


It was irrelevant that ths persong pro- 
posed :to be influenced: were incorruptible 
and were persons whose ability, honesty 
and: patriotism. were beyond all questions 


- and it was the very ‘tendency of the.. 


agreement that made it 


contrary to 
ag Polley: : . 


(Paras 6, 9) 
the instant case fell clearly’ under the 


-maxim in pari delicto potior est conditio 


possidentis. R mist have known when 
she paid Rs. 15,000, tzat she was paying 
the money for an illegal object ‘or an 


object opposed to public policy, R could 


not in‘any way be considered to be less 
situations 
contemplated in Sitaram -v, Radha Bal 
(AIR 1968 SC 534) was. present, Hence, . 
R was ‘not entitled to a r2afund of the 
money from A. AIR 1974 SC 1892 - and 
ATR. 1976 Andh Pra 112, Fol. Sai 
` ‘(Paras 10, 12) 
(rd Edn.) Con- 


Anno: AIR Manual. 


(B) Maxim — Pari delicto potior est 


a conditio possidentis, = „Meaning, 


The maxim in pari delicto potior est 
conditio- possidentis is fovnded on the 
principles of public policy, which will 
not assist. a plaintiff who has paid over 
money .or handed over property. in 


: pursuance of an illegal or immoral con- 


tract, to-recover it back, for the: Courts 
will not assist an illegal transaction, in 


any respect. ; (Para 10) 
Cases - Referred :. Chronological Paras 
AIR 1976 Andh Pra 112 . - 9, 12 
AIR ‘1974 SC 1892 -` ar 12 


(1970) 3. WLR 1021: (1971) 1 All ER 215 


Enderby Town Football. Club v. Foot=. } 


ball Association ... . ; 9 
AIR 1968 SC 534° ~ T0, 12. 
(1966) 2. QB 633: . (1986) 2. WLR 1027 

Nagle “v. Fielden -9 
AIR 1959 SC 781 ; Pg 
“ATR 1955 Hyd 69 (FH) i 


. (1918) 2 KB 241:°119 LT 340 Montefoire : 


v. Menday Motor Components: ' Co, 
Ltd, o  . : 9 


1979 


(1853) 4 HLC 1: 
v. Brownlow 
(1824) 2 Bing 229 : 130 ER 294 Richardson 
v. Mellish 9 


JUDGMENT:— The Defendant in O. S. 
No, 1675 of 1974 on the file of the City 
Civil Court at Madras is the appellant. 
The respondent-plaintiff filed ‘the suit 
for the recovery of a sum of Rs. 15,975/- 
with future. interest and costs in the 
following circumstances. 


19 ER 359 Egerton 
9 


2. According ‘to the respondent the 
appellant is a building contractor and 
was at the relevant time constructing 
house No, 35, Muthu Gramani Sirest, 
Mylapore, Madras-4, He used to apply 
for loans to‘ the respondent for his 
construction work, In 1968, the respcn- 
dent was making attempts to get a seat 
for her son in the Madras Medical Col~ 
lege. The appellant promised to obtair a 
seat for the respondent’; son in the 
Medical College if the respondent would 
lend him some money. Accordingly, the 
respondent paid Rs. 15,000/- in all to the 
appellant, However, her son could not 
get a seat in the Medical College, Sirce 
the appellant had obtained the money 
from ‘the respondent on false represen 
tation he was ‘bound’ to repay the same. 
On 8-1-1971 he also executed Ex. 4-1 
agreement eee to repay the 
money on or before 31-3-1971. Since he 
failed to make the repayment, the suit 
had to be filed by her for. the refund 
of the money. 


3. The appellant in his written stace~« 
ment totally denied the averments in 
the plaint, He-never received any morey 
from the respondent as loan, He did not 
make any promise to the respondent that 
he would secure. a seat for her son in 
the Medical College. He denied having 
executed any agreement- as alleged in 
the plaint.: He further stated ‘that the 
respondent wag‘ introduced to him by cne 
Dr. Susai, Dr, Susai and the: respondent 
had told him that one Subramaniam of 
- Chintadripet had undertaken to procure 
a seat for the respondent’s--son in che 
Medical College -and had received a 
large sum of money, However, he could 
not be traced’ and hence they waned 
the help of the ‘appellant in tracing <he 
whereabouts of the said Subramaniem, 
They could not trace Subramaniam. 
They therefore began to falsely impli- 
cate the appellant and finally ‘toox a 
promissory note executed by him by 
force with the help of a police offirer 
just on the eve of his ‘son’s wedding, 
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Within a few days of the .execution of 
the promissory note the appellant sent a 
notice to Dr, Susai and the respondent 
to return the promissory note. The 
appellant then issued a lawyer's notice 
on 17-1-1971 and the respondent sent a 
notice on 3-12-72 claiming the refund of 
Rs, 15,000/-. He further pleaded that in 
any event the object of contract being 
against publie policy,. the respondent 
would not be entitled to any relief. 


4. The trīal court raised tke necessary 
¥ssues for adjudication, The trial court 
gave the following findings: (1) The 
appellant received Rs. 15,000/- and 
executed Ex. A.1 document; (2) only for 
aiding and accelerating the effort of ob- 
taining a seat in the Madras Medical 
College for her son the respondent had 
paid Rs. 15,000/- to the appellant and in 
acknowledgment of that payment, the 
appellant had executed Ex, A1 and (3) 
even though the agreement was invalid 
inasmuch as the respondent was a less 
guilty party, the parties should be res- 
tored to the position in which they 
occupied prior to the coming into exist- 
ence of the contract and therefore the 
appellant should.. refund the amount he 
received. under. the illegal contract. In 
the result, the trial court decreed the 
suit, The defeated appellant has appealed 
to this Court against the Judgment and 
decree of the ‘trial court, 


‘3. The fact that it -has been proved 
that the respondent: had paid a sum of 
Rs, 15,000/- to the appellant admits of 
no doubt, As per averment in the plaint 
Rs. 2,000/- was paid in two instalments 
of Rs, 1,500/- and ‘Rs. 500/- in: July, 
1968 a sum of Rs. 3,000/- in Aug, 1968, a 
sum of- Rs, 5,000/- on 24th March, 1969, 
and a sum of Rs. 5,000/-- on ‘7th Aug. 
1969. Exs..A-2 to A-5 are copies of the 
bank statements of account in the name 
of the respondent. They would show 
that the respondent had withdrawn vari- 
ous amounts'on the days mentioned in 
the plaint. Therefore, it can be safely 
accepted along with the evidence of 
P.W. 1 that the amounts totalling to 
Rs. 15,000/- was paid by the ‘respondent 
to the appellant. Further in Ex. A-1 
dated 8-1-1971 the appellant had agreed 
to repay the sum of ' Rs. 15,000/- on or 
before 31-3-1971, It: was specifically 
admitted before me by the learned 
counsel for the respondent that Ex, A-1 
contained the signature of the appellant. 
However, he . would urge that the said 
document: was got executed by Dr, Susai 


va 
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and the respondent under threat and 
coercion with the help of a high police 
official. The burden is on him to prove 
this fact. 


There is absolutely no evidence. Even 
his own evidence as D.W, 1 does not help 
him. There is not even a proper sugges- 
tion to the respondent in her cross 
examination regarding the circumstances 
under which Ex, A-1 was got executed. 
No doubt, learned counsel would state 
that what he executed was a promissory 
note and not Ex. A-1 agreement and 
that even in Ex. A-6 dated 26-11-1972 
issued on behalf of the respondent by 
her counsel what is stated is that the 
appellant had executed a promissory 
note on 2-1-1971. It is the case of neither 
party that the appellant executed two 
documents Ex, A-1 and another promis- 
sory note. In view of the fact that the 
appellant admits that he executed any. 
one document whether it is called a 
promissory note or otherwise and in 
view of the further fact that he admits 
his signature in Ex. A-1 it could safely 
be taken that what the appellant execut- 
ed was only Ex. A-1 and nothing else. I, 
therefore hold in agreement with the 
trial court that the appellant received 
Rs. 15,000/- from the respondent and 
executed Ex. A-] agreement. 


6. But the question for consideration 
is whether the respondent would be 
entitled to maintain the action for the 
recovery of the plaint claim. It should 
be noted that the suit is based on the 
original loan and not merely on Ex. A-1 
agreement, The specific case of the 
respondent is that in consideration of the 
promise made by the appellant to obtain 
a seat for her son in the Madras Medical 
College she paid Rs. 15,000/- to him. . No 
doubt, she would say that she gave the 
money as loan to the appellant on the 
latter’s assurance that , he would obtain 
a seat for her son in the Madras Medical 
College, But a ‘reading of the entire 
para. 3 of the plaint would make it clear. 
that it was because the appellant failed 
to get a seat for her son in the’ Mad-as 
Medical College that the respondent filed 
the suit for the refund -of the sum of 
Rs. 15,000/-. A reading of Ex. A-6 notice 
dated 26-11-1972 sent by the respon: 
ident’s counsel would make it clear that’- 
ithe amount was paid for the purpose of 
securing a Seat in the Medical. College’ 
and not as a loan, ‘as is now Bought to 
be made ‘out ‘in the plaint. 

On the ‘fact of it, it ig Gear’ that the 
agreement was against public policy. 
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It is well known that selection to the 
Medical Colleges in the State is made 
on the basis of merit in accordance with 
the norms prescribec from time to time 
by the Government. The public has an 
interest to see that in the selection of 
candidates for a seat in the Medical 
College the fittest perscns should be 
selected. The law will not uphold an 
agreement whereby a person has agreed 
to use his influence or position for the 
purpose of securing a title, contract or 
some other benefit from the Govern- 


ment. The public has a right to demand - 


that: the public officials shall not be in- 
duced merely by  consid=ration of per- 
sonal gain to act in a manner other than 
that which the publiz interest demands, 
Therefore, when the respondent borrow- 
ed Rs. 15,000/- in consideration of the 
appellant agreeing - to use his influence 
and secure for her son a seat in the 
Madras Medical College, it could only 
be by means other than straightforward. 


7. In Halsbury’s Laws of England, 
Fourth Edition, Vol. 9, page 266, para 392 
it ig stated: 


.“Any agreement which tends to be 
injurious to the public or against the 
public good is invalidated on the grounds 
of public policy, The question. whether 
a particular agreement is contrary to 
public policy is a questicn of law, to 
be determined like any other by the 
proper application cf prior decisions. It 
has been indicated that new heads of 
public policy will not be invented by the 
courts for the following reasons: 
1. Judges are more ta be trusted as inter- 
preters of the law than as expounders of 
public policy; and 2. it is important that 
the doctrine should . only be invoked in 
clear cases in which the harm. to the 
public is substantially- incontestable. 
However, the application of any parti- 
cular ground of public policy may well 
vary from time to time and the courts 
will not shrink from properly applying 
the principle of an existing ground to 
any new case that may arise. Converse 
ly, many transactions are now. upheld 
what in former times would have been 
considered against the policy of the law. 
The rule remains, but its application 
varies with the principles which for the 
time being guide. pudlic cpinion. In fact, 
the adaptability of the rtles 
policy derives in ‘large 
generality, and even ambiguity,- 


with 
which those rules are expressed.” ' . 


of public , ., 
gart from the: 
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8. Anson in his ‘Principles of the 
English Law of Contract, 22nd Edition, 
has arranged the contracts which the 
courts will not enforce because they. are 
contrary to public policy under certain 
heads, The second head of Anson relazes 
to` agreements tending to injure the 
public service. 

9. In Gherulal Parakh v. Mahadeodas 
(AIR 1959 SC 781) Subba Rao, J (as he 
then was) stated the law with regard to 
publie policy thus:— (at p. 795) 


“Public policy or the policy of the 


law is an illusive concept. It has been 
described as ‘untrustworthy guice’, 
‘variable quality’ ‘uncertain one’, ‘unruly 


horse’, etc, The primary duty of a court 
of law is to enforce a promise which the 
parties have made and to uphold the 
sanctity of contracts which form the 
basis of society, but in certain cases, the 
court may relieve them of their duty 
on a rule founded on what is called the 
public policy, The doctrine of public 
policy is extended not only to harm2ul 
cases but also to harmful tendencies; this 
doctrine of public policy is only a branch 
of common law, and, just like any other 
branch of common law, it is governed 
by precedents; the principles have been 
crystallised under different heads and 
though it is permissible for courts to 
expound and apply them to different 
situations, it should only be invoked in 
clear and incontestable cases of harm to 
the public; though the heads are not clos- 
ed and though theoretically it may be 
permissible to evolve a new head uncer 
exceptional circumstances of a changing 
world, it is advisable in the interest of 
stability of society not to make any at- 
tempt to mscover new heads in these 
days”. 
In this statement of lew Justice 
Subbarao himself has not closed tne 
door of evolution of any new head of 
public policy. Danckwerts L.J. in Nagle 
v. Fielden, ( (1966) 2 QB 633 at p. 650) 
observes : 


“The law relating to public policy 
cannot remain immutable, It must 
change with the passage of time, The 
wind of change blows upon it.” 

In Enderby Town Football Club v. F. A. 
Limited,. (1970-3 WLR 1021) Lord 
Denning said: 


.“I know that- over. three - hundred: 


years ago Hobart C. J. said, ‘the public - 


It has often 
since. So unruly is the 
it is. said (per Burrough, J. :n 


policy is an unruly horse.’ 
been repeated. 
horse, 
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Richardson v. Mellis, (1824) 2 Bing 229 
at 252), that no Judge should try to 
mount it lest it run away with him. I 
disagree. With a good man in the saddle 
the unruly horse can be kept in control. 
It can jump over obstacles. It can leap 
the fences put up by fictions and come 
down on the side of justice as was done 
in Nagle v. Fielden, (1966) 2 WIR 1027.” 
As I have already stated, the present 
case comes under the head ‘agreement 
tending to injure the public service’ 
mentioned in Ansons Law of Contract. 
Even if it is considered to be a new 
head of public policy, the Court should 
not feel\shy to sponsor it, In Ratanchand 
v. Askar (AIR 1976 Andh Pra 112) 
Chinnappa Reddy, J. has quoted the 
following passage from an article by 
Dr. F. A. Mann in 59 Law Quarterly, 
Review at page 298: 


“Public policy may be an unruly horse, 
But this does not mean that on the 
proper occasion a Judge must not take 
his courage in his hands and mount the 
steed.” 


Lord Chief Baron Pollock succinctly 
put the law as early as 1853 in Egerton 
v. Earl Brownlow ( (1853) 4 H.L.C, 1) 
thus: = 

“the conclusions .to which I have 
arrived, from the decided cases and the 
principles they involve, are that all 
matters relating to the public welfare 
all acts of the legislature or the execu- 
tive must -be decided and determined 
upon their own merits only; and that 
it is against the public interest (and 
therefore not lawful) for any one offici- 
ously, wantonly and _ capriciously ...... 


‘to create any pecuniary interest or other 


bias of any sort in the decision of a 
matter of public nature, and which 
involves the public welfare......... y 

Again we find the following statement of 
the law in Montefoire v. Menday Motor 
Components Co, Ltd., ( (1918) 2 KB 241). 


“A contract may be against public 
policy either from the nature of the 
acts to be performed or from the nature 
of the consideration, In my judgment 
it is contrary to public policy that. a 
person should be hired for money. or 
valuable’ consideration when he has 
access to persons of influence to use his 
position and interest to Procure a benefit 


:«from the Government.” 


In Ratanchand v. Askar (AIR 1976: Andh 


Pra, 112) where the plaintiff (agreed to... 
finance and use his influencé with the ` 
Ministers of the Government and secure - 
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the estate to the defendants’ predecessor 
for which the. plaintiff should be given a 
share in the estate as and when it was 
got, it was held by a Bench of the Andhra 
Pradesh High Court that the agreement 
` was destructive of all sound and good ad- 
ministration, The agreement disclosed a 
tendency to corrupt or influence public 
servants to decide - matters otherwise 
than on their own merits, The agree- 
‘ment was void as being’: opposed to 
public policy, Following the principles 
laid down in the above decisions J have. 
no hesitation to hold that the object for 
which the respondent gave Rs. 15,000/- 
to the appellant is to use his influence 
.jevidently with the selection. committee 
for selection of candidates to the Madras 
Medical College and that is opposed to 
public policy. It evidences a clear ten- 
dency to corrupt,or to influence public 
servants or men in charge of public 
matters to decide and determine matters 
otherwise than upon their merits, a ten- 
dency most injurious to public office. In 
this context, the learned Judges of the 
‘jAndhra Pradesh High Court have em- 
phasised that it is irrelevant that the 
persons proposed to be influénced are 
‘incorruptible’ and are persons whose 
ability, honesty and patriotism are 
beyond all‘ questions and it is the very 
tendency of ‘the agreement: that makes 
it contrary to public policy. I therefore 
confirm the finding of the trial court 
that the agreement under which the 
respondent paid Rs, 15,000/- to the 
appellant is invalid -as it is opposed'to 
public policy, l 


. 10. The next question for considera- 
tion is whether in such circumstances 
the respondent would be entitled to 
maintain an action. to refund of the 
money. The learned trial Judge has 
granted a decree for refund of the 
money in favour of the respondent on 
the ground that she was a less guilty 
party. There is absolutely no evidence 
at all available in the case for this find- 
ing of the lower court. There is no 
_ evidence except the ipse dixit of P.W. 1 

that the appellant 
cure a seat for the respondent’s son in 
the Madras Medical College provided 
the latter would pay him Rs. 15,000/-. 
It is the specific case of the respondent 
that she was trying for a seat for her 
son in the Madras Medical College and 
that it was in that connection that she 
paid Rs. 15,000/- to the appellant on the 
latter promisihg to get! a ` seat. In ` the 
circumstances, it could only be concluded 


volunteered to pro- 


A.I. R. 


that only the respondent must have 
approached the appellant for necessary 
help in the matter of securing the seat 
for her son in the Medical College. 
Therefore, both the appellant and the 
respondent must be considered to be in 
pari delicto. Where each party is’ equally 
in fault the law favours him who is 
actually in possession. The maxim in 
pari delicto potior est conditio possidentis 
ig founded on the principles of public 
policy, which will not assist a plaintiff 
who has paid over mon2y or handed 
over property in pursuance of an illegal 
or immoral contract, to recover it back, 
for the Courts will not assist an illegal 
transaction in any respect. In Sita Ram v. 
Radha Bai (AIR 1968 SC 534) it has been 
held thus: (at p. 537; 


“The principle that the courts will 
refuse to enforce an illegal agreement 
at the instance of a person who fs him- 


‘seH aiparty to an illegality. or fraud is 


expressed in the maxim-‘in pari delicto 
potior est conditio possidentis’ ............00 
But there are exceptional cases in which 
a man will be relieved pf the conse- 
quences of an illegal contract. into 
which he has entered — cases to which 
the maxim does: not apply. They fall 
into three classes: (e) where the illegal 
purpose has not-yet been substantially 
carried into effect before it is sought to 
recover money paid or goods delivered 
in furtherance of '.:t; (b). where the 
plaintiff is not in. peri delicto .with the 
defendant; (c) where. the plaintiff does 
not have to rely on the illegality to 
make-out his claim. ............ Where tha 
parties are not in pari. delicto, the less 
guilty party may ke able to recover 
money -paid or. property transferred, 
under the contract, This possibility may 
arise in three situacions: Firstly, the 
contract may be of a kind made illegal 
by statute in the interests of a particular 
class.of persons of whom the ‘plaintiff 
is one. Secondly, the plaintiff must have 
been induced to enter into the contract 
by fraud or strong pressure, ‘Thirdly, a 
person who is under a fiduciary duty to. - 
the plaintiff will’ not be alowed to retain - 
property, or to reftse to account for 
moneys received, on the ground that the 
property or the moneys have come into 
his hands as the proceeds of an illegal 
transaction.” 
The ‘present case dots not fall In any 
of the ‘exceptional cases referred to 
above, 

11. In Kuju Collieries v. Jharkhand 
Mine, (AIR 1974 SC 1392) a mining 
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lease was given in favour of the plaintiff 
contrary to the- -provisions of Mines and 
Minerals (Regulation and Development) 
Act, 1948 and the Mineral Concession 
Rules, 1949. There was proof to show 
that the plaintiff could not have been in 
ignorance of the legal. position. On - the 
basis of the lease, the plaintiff did not 
get possession of the leased property and, 
therefore the plaintiff instituted the 
suit for recovery of possession of the 
leased property along with mesne profits 
or in the alternative for refund of the 
sum of Rs, 80,000/- and certain other 
sums. After the institution of the suit the 
relief in respect of possession of the 
mines became unenforceable in view of 
the Bihar Land Reforms Act, Therefore, 
the only relief which was pressed by the 
plaintiff was his claim for the refund of 
Rs. 80;,000/-. 


Alagiriswami, J, on behalf of the 
Court held that the lease in favour of 
the plaintiff was contrary to the provi- 
sions of the Mines and Minerals (Regu_a- 
tion and Development) Act, 1948 and the 


Mineral: Concession Rules, 1949 and as 
such void from its inception. Conse- 
quently, payment of the sum of 


Rs, 80,000/- was not made lawfully, ror 
was it done under a mistake or uncer 
coercion and it could not be recovered. 
An attempt was made before the. 
Supreme: Court to bring the case witkin 
Section 65, 70, or 72 of the Contract Azt. 
In dealing with this contention it was 
observed that S. 65; makes a distinctian 
between an agreement and a contract. 
According to S, 2 of the Contract Act an 
agreement which is enforceable by law 
fs a contract and an agreement which is 
_ not enforceable by law is said to be vo-d. 


Therefore, when the earlier part of tne 
the section speaks of an agreement being 
discovered to be void it meéans that tre 
agreement is not enforceable and is 
therefore not a contract, It means that 
it was void. It may be that the parties 
or one of the parties to the agreement, 
knows that agreement was in law not en- 
forceable, They might have come to kncw 
later that the agreement was not enforce- 
able. The second part of the section re~ 
fers to a contract becoming void. That 
refers to a case where an agreement 
which was originally enforceable and 
was therefore a contract becomes vaid 
due to subsequent happenings, 


In both these cases any person who 
has received any advantage under such 
agreement or contract is bound to restore 


Chinna Thevar v. G. Ammal 


Mad. 47 


such advantage, or to make compen- 
sation for it to the person from whom 
he received it. But where even at the 
time when the agreement is entered into 
both the parties knew that it wag not 
lawful and, therefore, void, there was 
no contract but only an agreement and 


it is not a case where it is discovered to . 


be void subsequently, Nor is it a case of 
the contract becoming void due to 
subsequent happenings. Therefore, S. 65. 
of the Contract Act did not apply.” It 
also ruled out the applicability of Sec- 
tions 70 and 72 of the Contract Act on 
the ground that the payment of the 
money was not made lawfully, nor was 
it done under a mistake or under coercion. 
In coming to this conclusion, the Supreme 
Court approved the decision of the 
Hyderabad High Court in Budhulal v, 
Deccan Banking Co. (AIR 1955 Hyd, 69) 
(FB), l 
12. Following these decisions, it has to 

be held that the instant case falls clearly 
under the maxim pari delicto potior 
est conditio possidentis. The respondent 
must have known when she paid 
Rs. 15,000, that she was paying the 
money for an illegal object or an object 
opposed to public policy. She cannot in 
any way be considered to be less guilty 
party as none of the situations contem- 
plated in Sitaram v. Radha Bai ATR 1968 
SC 534 is present: I therefore follow the 
decisions in Kunju Collieries y. Jhar- 
khand Mines AIR 1974 SC 1892 and in 
Ratanchand v, Askar AIR 1976 An. Pra. 
112, and hold that the.respondent is not 
entitled to a refund of the money from 
the appellant. The respondent herself 


‘ could not get the relief she wanted 


without setting up and proving the 
illegal object for which she had paid the 
money, I therefore set aside the judg- 
ment and decree of the trial court, dis~ 
miss the suit and allow the appeal with 
costs, 

Appeal allowed, 
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T. P. Act (4 of 1882), S. 53-A — 
Applicability — Suit for eviction under 
Rent Act — Plea of part performance 
available as defence to tenant, (T. N. 
Buildings (Lease & Rent Control) Act (18 
of 1960), S. 25). 


S, 53A of the T, P, Act does confer 
some right on the transferee, if the 
conditions of that section are fully 
satisfied. If the transferee who has ful- 
filled the conditions of S. 53-A can rely 
on the agreement of sale in his favour 
as a shield in a suit for eviction and 
can even ask for an injunction to protect 
his possession as against the transferor, 
there is no reason why he should not 
rely on the agreement of sale in similar 
circumstances as a shield against the 
landlord in proceedings for eviction 
instituted under the Tamil Nadu Build- 
ings (Lease and Rent Control) Act. 

(Para 4) 

Held: It is obvious that, till the con- 
tract of sale was entered into, the 
petitioner only occupied the position of 
lessee. But, after the date of the con- 
tract and after it was performed in part 


by consideration being paid for the 


contract and the landlord allowing the 
tenant to remain in possession by reason 
of the new status created under the 
contract, it was no longer open to the 
landlord to contend that the right of 
possession claimed by the petitioner was 
referable to the contract of lease, AIR 
1959 Mad 354 Applied. 
. (Para 7) 
Anno: AIR Comm. T. P. Act, (4th 
Edn.), S. 554A, Notes 10, 20. ‘ 


Cases Referred: Chronological 


AIR 1975 Mad 25 
ATR 1959 Mad 354: 
301 


Paras 


3, 4 
(1959) 1 Mad LJ 
-7 


R. Alagar, for Petitioner; R. Sundara- 
varadan, for Respondents. 
ORDER :— This is a Civil revision 


petition against an order of the learned 
Appellate Authority (Principal Subordi- 
nate Judge, Madurai), allowing the appeal 
against the order of the learned Rent 
Controller-cum-District Munsif, Thiru- 
mangalam, who dismissed the petition 
of the landlord for eviction of the tenant 
on the ground of wilful default in the 
payment of rent. ; 


2. The tenant who is the revision 
petitioner herein contended inter alia 
that he is in possession in pursuance of 

. an agreement of sale in his favour dated 
24-11-1970 executed by the respondents 


A.I.R. 


herein and Kannan, the son of the first 
respondent and the brother of the second 
respondent and that, in ary event, as he 
did not pay the rent during the period 
alleged under the impression that he is 
in possession in pursuance of the agree- 
ment of sale in his favour, all the terms 
of which he had performed his default 
was not wilful, He also contended that 
not only the respondents herein, namely, 
Gnanaprakasam Ammal and Jaya- 
palan but also Kannan are the owners 
of the building, that he was inducted 
into possession by all the three and that 
the petition for eviction by two of them 
alone is not maintainable. 


3. The learned Rent Controller found 
that, even though there was default, it 
was not wilful default, because the 
tenant bona fide thought that his posses- 
sion is traceable to the agreement of 
sale in his favour and dismissed the 
petition for eviction, The learned Appel- 
late Authority purpcrting to rely on a 
decision of this . court in’ Munuswami 
Gounder v. Erusa Gouncer AIR 1975 
Mad 25 allowed the appeal, holding that 
in proceedings under the Tamil Nadu 
Buildings (Lease and Rent Control) Act 
(to be referred hereafter as the Act), 
the tenant cannot rely- on the provisions 
of S. 53-A of the T.P. Act and held the 
agreement of sale as a shield in defence 
to the action for eviction under the Act. 
This view of the learned appellate 
authority cannot be ‘sustained, 


4. In Munuswami Govunder v. Erusa 
Gounder AIR 1975 Mad 25, a Bench of 
this court has merely held that the 
transferee cannot esk far a declaration 
of title. It hag not negatived the right of 
the defendant in possession to hold the 
agreement of sale az a shield to protect 
his possession. On the other hand, speak- 
ing for the Bench, Sri Veeraswami C. J. 
has held that S. 53A of the T. P. Act 
does confer some right on the ‘transferee, 
if the conditions of that section are fully 
satisfied, that this is a right to have the 
transferor or any person claiming under 
him debarred from enforcing against a 
transferee and persons claiming under 
him any right in respect pf the property 
of which the transferee hag taken or 
continued in possession, that this right 
can be enforced by the transferee always 
ag a shield and not as an independent 
claim either in the capacity of plaintiff 
or defendant, that is to say, he cannot 
ask for title basing his claim on the 
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[ec that he has fulfilled the conditions 
of S. 53-A, that he can as a shield, ¿sk 
for protection of the right’ envisaged by 
S. 53-A, by debarring by getting an 
injunction against the transferor and 
those claiming under him from interfer- 
ing with his possession. If the transferee 
who has fulfilled the conditions of 
S. 53-A of the T, P. Act, can rely on the 
agreement of sale in his favour asa 
shield in a suit for eviction and can even 
ask for an injunction to protect his 
possession as against the ‘transferor, 
there is no reason why he should not 
rely on the agreément of sale in similar 
circumstances as a shield against the 
landlord im proceedings for eviction 
instituted under the Tamil Nadu Build- 
ings (Lease and Rent Control) Act. There 
appears to me to be no difference in 
principle between a defence to an action 
in proceedings under the Act anda ċe- 
fence to an original suit for eviction. 


5. In the instant case, the agreement in 
favour of the revision petitioner dated 24- 
11-1970, to convey the building in the 
occupation of the revision petitioner for a 
consideration of Rs, 2600 has been 


executed by the respondents and Kannan, 


the son of the first respondent, Ex. E 2 
fis an endorsement on the back of Ex. B.1 


for the receipt of a sum of Rs. 2000 on - 


29-3-1971, by Kannan and Jayapalan 
(P.W.1). It would appear from this 
endorsement of payment that the entire 
sum of Rs, 2600 due and payable as 
consideration for the sale deed had been 
paid by the payment of a sum of 
Rs, 2000 on that day. Admittedly, a sum 
of Rs. 600, was paid on the date of 
Ex. B.1 itself. P.W. 1 has admitted his 
signature in Ex. B.2. However; he las 
endeavoured to get over the fact that he 
has signed in Ex. B.2 by claiming that 
nothing had. been written above his 
signature when he signed in Ex, E.2. 
This is preposterous. Kannan has signed 
above the signature of P.W. 1 in Ex, E.2. 
This fact is proved by R.W, 1. A com- 
parison of the signature of Kannan in 
Ex. B.l. with his alleged signature in 
Ex. B.3. would conclusively prove that 
the signature in Ex, B.2, is the signature 
of Kannan, brother of P.W. 1. Even if 
the signature of P.W, 1 had been obtain- 
ed in blank in Ex, B.2., the signature of 
Kannan should have been there before 
P.W. 1 signed the same. Therefore it is 
that I characterised the evidence of 
P.W. 1 on this aspect as preposterous. 
It would be seen from Ex. B.2 that by 
the payment of this sum of Rs. 2000 the 
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~evision petitioner had performed his 
dart of the agreement in entirety and 
what remained to be done was to have 
-he sale deed written and registered at 
-he cost of the revision petitioner. The 
‘earned counsel for the respondents, how- 
aver, requests that the question whether 
asum of Rs, 2000 was paid as per the 
2ndorsement, Ex. B.2, may be left open 
Jor determination in a separate suit, if 
sither party chooses to go to the court. 
Therefore. I leave that question open 
or consideration in a separate suit. How- 
2ver, I am constrained to observe that 
Drima facie it appears that a sum of 
3s. 2000 was paid to P.W.1 as per 
ax, B.2, 


6. In the circumstances, the question 


whether the revision petitioner is entitled 


-o rely on the provisions of S. 53-A of 
-he T. P. Act and hold Ex, Bi asa 
shield against the proceedings for evic- 


ion initiated by the landlord has to be 


considered, 


7. In Annamalai Goundan v, Venkata- 
sami Naidu (1959) 1 Mad LJ 301: (AIR 
2959 Mad 354), Ganapatia Pillai J. has 
sonsidered the application of the provi- 
tions of Sec, 53-A of the T. P. Act in 
proceedings for eviction instituted by a 
‘andlord under Act XXV of 1955 and has 
abserved that ‘the moment possession is 
zaken or continued under the contract of 
tale the original relationship of landlord 
and tenant ceases to exist and the land- 
-ord cannot take advantage of the pro- . 
visions of Act XXV of 1955 to file an 
application for eviction.” He has further 
neld that ‘after the date of the contract 
af sale and after it was performed in 
Dart by consideration being paid for the 
contract and the landlord allowing the 
-enant to remain in possession by reason 
#f the new statute created under the 
contract, it was no longer open to the 
-andlord to contend that the right of 
aossession claimed by the vendee was- 
referable to the contract of lease; and 
“he conditions laid down in S. 53-A of 
-he T. P. Act are fulfilled even though a 
sontract to sell alone wag obtained.” The 
‘earned Judge further held that if the 
zonditions stipulated in S. 53-A of the 
T, P. Act are fulfilled, it cannot be 
denied that the landlord would. be help- 
“ess in a civil court if he resorted to that 
sourt for evicting the petitioners, There 
‘s no dispute that the contract for sale 
aad been performed in part in this case 
and that it is supported by consideration. 
The other requirement whether the 
petitioner was allowed to continue in 
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Possession of the property in part per- 
formance of the contract is not also in 
doubt, because, at the time when- the 
contract of sale was entered into, the 
term of the lease had expired and the 
landlord was free to enforce his claim 
for possession, subject, of course, to the 
provisions of the Madras Cultivating 
Tenants Protection Act. It is obvious 
that, till the contract of sale was enter- 
ed into, the petitioner only occupied the 
position of lessee, But, after the date of 
the contract and after it was performed 
in part by consideration being paid for 
the contract and the landlord allowing 
the tenant to remain in possession by 
reason of the new status created under 
the contract, it was no longer open to 
the landlord to contend that the right 
of possession claimed by the petitioner 
was referable to the contract of lease. 
There can be no doubt in this case, that 
the conditions laid down in S, 53A of 


the T, P. Act are fulfilled even though a 


jJeontract to sell alone was obtained. No 
authority was cited for the contention 
that a deed of transfer should have been 
obtained by petitioners before they 
could invoke S. 53-A, Indeed the very 
language of the section is against such a 
contention. The question whether this 
defence would be open in a proceeding 
for eviction under the Madras Cultivat- 
ing Tenants Protection Act is really be- 
side the point, because the moment 
possession 
* the contract. of sale, the original rela- 
tionship of landlord and tenant ceases 
to exist and. the landlord cannot take 
advantage of the provisions of the 
Madras Cultivating Tenants Protection 
Act to file an application for eviction”. 


8. The principles laid down in that 
decision are applicable on all fours to the 
instant case, In view of the prima facie 
casé made out by the revision petitioner 
on the basis of Ex. B.2 that he had paid 
the entire consideration due and payable 
by the sale deed, he had to do nothing 
more than furnish the necessary stamp 
papers for the respondents and Kannan 
to execute a sale deed at his cost, Ad- 
mittedly, no rent was paid by the revi- 
sion petitioner after the date of Ex, B.1. 
It is also not disputed that prior to the 
date of Ex. B.1, the revision petitioner 
has been paying the rent without any 
. default, From this conduct of both 
parties, it may be inferred that posses- 
sion of the revision petitioner after the 
date of Ex. B.1 was deemed to be posses- 
sion in pursuance of the agreement of 


K. Krishnan v. Munusamy 


is taken or continued under - 
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sale. Therefore, the relationship of land- 
lord and tenant had ceased as between 
the revision petitioner on the one hand 
and the respondents and Kannan on the 
other. On this ground also the revision 
petitioner is entitled to resist the 
proceedings under the Aci. I also find 
that even in proceedings instituted under 
the Act for eviction, the tenant ig entitl- 
ed to hold the agreement in his favour 
as a shield in defence to the action by 
the landlord, j 
9. One more contention raised by the 
revision petitioner, namely, that as the 
lease in his favour was by the respon- 
dents and Kannan, the proceedings for 
eviction instituted by the respondents 
alone are not maintainable, has not been 
considered by the learned Rent Con- 
troller or the appellatz auchority, In view 
of the fact that Ex. B.1 has been execut- 
ed by the respondents as well as Kannan, 
I am inclined to accept the case of the 
revision petitioner as spoken to by him 
as R.W, 1 that the lease in hig favour 
was by respondents and Xannan, There- 
fore the proceedings for eviction institut~ 
ed by respondents alone are not main~ 
tainable. Hence the civil revision petition 
is allowed. The judgment of the learned 
appellate authority is set aside, and the 
petition for eviction is dismissed. No 
costs, 
Revision allowed, 
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Tamil Nadu Buildings (Lease and Rent 
Control) Act (18 of 1960), S. 14(1)(b} — 
Eviction of tenant — “Demolition” — 
Interpretation, of — Change of roof will 
not amount to demolition. (1965) 1 Mad 
LJ 78, Overruled — (Interpretation of 
Statutes). 

A change of the roof of a building will 
not by itself amount to demolishing a 
building and putting up a new building 
on the site of the old building and te 
such a case, S. 14(1)(b) will not be 
attracted. A change from one type to 


*(Against order of 8rd J„ Sm, C. C, 
Madras in H. R. A. No. 235 of 1976.) 
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another may perhaps be a change of a 
substantial nature so far as the roof is 
concerned. But when one talks of dem} 
lition of a building as contemplated in 
S. 14(1)(b), it is difficult to assume that 
the change of a roof will amount to 
demolition of the building, (1965) 1 Mad 
LJ 78 Overruled, (Case law discussed.) ` 
(Para 13) 

“Demolition” mentioned in S, 14(1)(b) 
has not been defined under the Act nor 
‘is there any definition as to what is 
meant by a “new building’, According 
to the ordinary meaning of the wo-d 
“demolition”, it would mean destruction 
so total as to result in the ruins of 
the buildings, Ordinarily the Cot 
must give the natural meaning to tie 
word when it is used in a stature, 
unless the statute is of a particuEr 
nature which would oblige the Court or 
compel it to give some special meaning 
to that word. The words appearing in 
S. 14(1)(b) cannot be given. a larger 
import than what they appear to coa- 
vey by reading them in the ordinary 
manner. The Court has to interpret tre 
statute and gather the intention of tie 
Legislature according to, the words us2d 
applying the well-known principles that 
normally the Court must attach to these 
words a grammatical and literal mean- 
ing attributable to those words. Only in 
exceptional circumstances where absur~ 
dities would result by such interpreta- 
tion, a Court in interpreting the words 
in a statute can add to the words or 
attribute a meaning different from tre 
meaning that is ordinarily applicab-e. 
(Paras 4, 7, O) 


Unless the. requirement of the section 
is satisfied, no landlord will be entitled 
to ask for eviction under that secticn. 
He must establish that he was going to 
demolish the building and erect a new 
building on the site, That hag not been 


done in this case, (Para I3) 
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Properties 

GOVINDAN NAIR, C. J.:— This is a 
civil revision petition against the order 
passed by the appellate authority uncer 
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the Tamil Nadu Buildings (Lease and 
Eent Control) Act 1960 (Tamil Nadu Act 
13 of 1960) (hereinafter referred to as 
tie Act), taken by the tenant complain- 
ing against the order of eviction passed 
ty the appellate authority under S. 14(1) 
(2) of the said Act, 

2. The petition for eviction was dis- 
missed by the first authority on the 
ground that the requirement of the 
kuilding for demolishing and erecting a 
zew building on the same site has not 
teen established, 

3. S, 14(1)(a) and (b) and S. 
end (b) which are necessary for 
Furpose run as follows — 

S. 14, Recovery of possession by land- 
brd for reconstruction — 

(1) Notwithstanding anything contain- 


14(2)(a) 
our 


‘ed in this Act, but subject to the provi- 


sions of Ss, 12 and 13, on an application 
made by a landlord, the Controller 
shall, if he is satisfied — 

(a) that the building is bona fide re- 
cuired by the landlord for carrying out 
vepairs which’ cannot be carried out 
without the building being vacated; or 

(b) that the building is bona fide 
required by the landlord for the im- 
mediate purpose of demolishing it and 
such demolition is to be made for the 
purpose of erecting a new building on 
the site of the building sought to be 
cemolished, pass an order directing the 
tenant to deliver possession of the 
tuilding to the landlord before a speci- 
fed date. - 


(2) No order directing the tenant to 
celiver possession of the building under 
this section shall be passed — 

(a) on the ground specified in cl. (a) 
cf sub-sec, (1) unless the landlord gives 
en undertaking that the building shall, 
œn completion of the repairs, be offered 
t the tenant, who delivered possession 
in pursuance of an order under sub- 
sc. (1) for his re-occupation before the 
expiry of three months from the date 
cf recovery of possession by the land- 
Drd, or before the expiry of such fur- 
ther period as the Controller’ may, for . 
reasons to be recorded in writing, allow; 


cr 

(b) on the ground specified in cl. (b) 
cf sub-sec. (1) unless the landlord gives 
an undertaking that the work of demo- 
Kshing any material portion of the 
Luilding shall be substantially com- `’ 
menced by him not later than one 
month and shall be completed before 
the expiry of three months from the date 
Łe recovers possession, of the entire build- 
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ing or before the expiry of such further 
period as the Controller may, for reasons 
to be recorded in writing, allow”. 


The word ‘repairs’ referred to in 
S. 14(1)(@) of the Act has been defined 
in S. 2(7) thus — 

*“*repairs’ means the restoration of a 
building to a sound ‘or good state after 
decay or injury, but does not include 
additions, improvements or alterations 
except in so far as they are necessary 
to carry out such restoration.” 

4. ‘Demolition’ mentioned in Sec- 
tion 14(1)(b) has not been defined under 
the Act nor is there any definition as to 
what is meant by a ‘new building’. 
But turning to the scheme of the Act, 
it is clear that a freedom is given to the 
landlord -when the requirements of 
S. 14(1)(b) are made out, to ask for 
possession of the building let out, and 
demélish that building and on the site 
on which the building stood, erect a 
new building. Apart from the require- 
ment of S. 14(1)(b) there is the require- 
ment under S, 14(2)(b) that the landlord 
should undertake to commence demo- 
lishing material. portion of the building 
not later than one month and com- 
plete the demolition before the ex- 
piry of three months from the date 
he recovers possession of the -entire 
building. On failure to comply with the 
requirement in S, 14 (2) (b), the tenant 
can ask for recovery of possession of the 
building from the landlord under S. 16. 
These provisions in S. 14 (1) (a) and (b) 
provide that the Rent Controller shall be 
satisfied that the reauirements of the 
landlord are bona fide, namely for the 
purpose of demolishing and . erecting a 
new building, on the site of the building. 
S. 14(2)(b) insists that the work of 
demolishing a material portion of the 
building should be commenced not later 
than one month and completed before 
the expiry of three months from the 
date the landlord recovers possession of 


-the -entire building. If he does not com-. 


ply. with those requirements, his bona 
fide requirement would be belied and in 
such circumstances, the tenant will be 
restored to the building and the eviction 
ordered would thus become ineffective 
(S. 16). : $ 

5. Building has been defined in Sec- 

tion 2 (2), ofthe Act and itis clear there- 
` from that a part of a building would 
also be a building for the purpose of 
the Act. This is as it should be. In mo- 
dern days, there is the need for more 
and more accommodation and conse- 
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quently parts of buildings have to be 
rented out, whether it is a single floor 
or even part of a floor in a storeyed 
building and at times even a single 
room. As far as the tenant is concerned 
that part of the building which is let 
out to him will be the building in 
‘reality and that reality has been recog- 
nised by the statute and specifically 
provided for in the definition referred 
to above. As far aş such a tenant of a 
part of the building is concerned, when’ 
the statute talks of demolition of a 
building, it means the duilding that is 
let out to him or’in other words that 
part of the building which formed the 
transaction of tenancy, We are advert- - 
ing to this aspect only to make it clear 
that the entire structure of the building 
need not be demolished and a new 
building erected in its place in order 
to attract S. 14(1)(b). When a part of a 
‘building ig to be demolished which was 
under the tenancy of a person it will be 
sufficient if that part is demolished and 
a new building is erected on the site. 


6. The appellate authority differed 
from the Rent Controllers view though 
the appellate authority also noticed that 
the plan produced ky the landlord in- 
dicated that he intended only to change 
the tiled roofing of the building into 
what is called ‘Madras terrace’, He did 
not purport to touch the walls, nor do 
the facts of the case indicate that he in- 
tended to make to any other change in 
the building. Incidentally, the building 
ig a very small one measuring only 
10’ x 10 in fact just a recom by the side 
of a well known road — where a small 
business — a tea skop, is being con- 
ducted, 

7, The question that we have to con- 
sider is whether in these circumstances, 
the Rent Controller was correct in his 
view that there was no intention on the 
part of the landlord to demolish the 
building and to constuct a new building 
on the site of: the building, on the 
materials placed before authority, This 
aspect would depend on the question, 
whether the change of a roof would be 
sufficient to spell out ‘demolition and 
erection of a new building on the site 
of the old building’. If we conceive the 
ordinary meaning of the word ‘demoli- 
tion’, it would mean a destruction so 
total as vo result in the ruins. of the 
building. In Chambers’s Twentieth Cen- 
tury Dictionary, the word ‘demolish’ in 
its verb form is given the meaning as 
‘to destrcy’, ‘lay in ruins’, ‘to ruin’, à 


1979 


noun form ‘demolition’ is given tke 
meaning as ‘act of pulling down’ ani 
‘ruin’, Ordinarily we must give the 
{natural meaning to the word when it is 
used in a statute, unless the statute is 
of a particular nature which would 
oblige the court or compel it to giv 
some special meaning to that word, 
No argument was advanced before s 
that the nature of the Statute and t-e 
context in which the word appears are 
such that the word ‘demolition’ appeer- 
ing in S. 14(1)(b) should be given a 
special meaning. We therefore consider 
that the old building which wag let ot, 
by the act of demolition must come 70 
an end so totally as to amount to sub= 


stantially ceasing ‘to exist. In fact 
S. 16(2) of the Act in referring to the 
word ‘demolition’ uses the expression 


‘totally demolished’. This is what the 
section says — 

“S, 16(2): Where in pursuance of an 
order passed by the Controller undar 
el. (b) of sub-sec, (1) of S. 14, any 
building is totally demolished and a n=w 
building is erected in its place, all the 
provisiong of this Act shall cease to 
apply to such new building for a period 
of five years from the date on wh-zh 
the construction of such new building 
is completed and notified to the local 
authority concerned,” 


The word ‘totally’ no doubt is not usd 
in S. 14(1)(b). Even then we cannot 
ignore this expression in S, 16(2) for 
understanding the scope and ambit of 
the word ‘demolition’ occurring in S=c- 
tion 14(1)(b). The purpose and intent of 
the statute appears to be that whenever 
an old building has to be demolished 
and a new building has to be ereczad 
on the site of the old building, the ct 
is not to apply so far-as the new 
building is concerned for a period of 
five years from the completion of he 
new building. We have already adver-sd 
to the fact that the only requirement to 
enable a landlord to ask for possession is 
- that he bona fide required the build-ng 
for the purpose of demolition and for 
erecting a new building on the same <-te 
and that his failure to do so will visit 
upon the tenant the right to move zhe 
court to take possession of the building 
from the landlord. Apart from this, zhe 
only other requirement of the statute is 


that his petition on the basis. of demodi- . 


tion and reconstruction must be bona 
fide. When once these factors are esia- 
blished, a complete freedom ig given to 
the landlord te get possession and to 
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construct a building of his choice. Then 
there is no obligation to hand the build- 


‘Ing back to the tenant as in the case 


mentioned in S, 14(1)(a) and the very 
application of the Act to the new 
building is postponed for a period of 
five years. These provisions in the Act 
spell an intention on the part of the 
Legislature which appears to be very 
clear that the construction of new 
buildings must not be hampered by the 
provisions of the Act and on the other 
hand, encouragement must be given to 
the landlord to construct new buildings. 
When there are more constructions there 
will be more accommodation available 
and the congestion not only in the 
cities, but also in other areas would be 
relieved, That could be the only reason 
why the Act in S. - 16(2) of the Act 
specifically exempts new buildings that 
are constructed from the provision of 
the Act for a period of five years. This 
is something like what is called a tax 
holiday to a newly established industry 
under the Income-tax Act. We think the 
intention of the Legislature in providing 
S. 16(2) is also similar — an encourage- 
ment for construction of new building 
houses. We have to bear these in mind 
when we interpret S. 14(1)(b) of the 
Act, We have dealt with this aspect of 
the question at some length because 
we are confronted with a few decisions 
of this court particularly the one which 
has taken the view that the alteration 
of the roof of a building will amount to 
demolition of a building. The decision 
is in Ramachandra v. Kasim Khaleeli 
(1965) 1 Mad LJ 78. Therein, Kailasam 
J. (as he then was) abserved as 
follows — 


“S. 14(1)(b) confers the right on the 
landlord to get the tenant evicted if he 
bona fide requires the building for the 
immediate purpose of demolishing it and 
if such demolition is to be made for the 
purpose of erecting a new building on 
the site of the building sought to be 
demolished. It is not necessary that the 
building should be very old and decrepit 
to enable the landlord to claim that 
his immediate purpose was for demoli- 
tion of the building. All that the sub- 
section requires is that the building 
should be bona fide required -for the 
immediate purpose of demolishing it, 
with a view to erecting a new -building. 
If these conditions are satisfied, 
landlord is entitled to ask for eviction. 
The; contention of the learned counsel 
that the -demolition intended should be 


the - 
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total is not supported by any authority, 
In this case, the roof of the premises 
that is in the occupation of the peti- 
tioner is to be demolished and a stair- 
case put, retaining only the walls, This, 
in my opinion, would amount to demo- 
lition”, ; 

We are in respectful agreement with 
the earlier part of this statement of 
law. But we are unable to agree with 


the learned Judge that if the roof of a. 


building is to be changed, it would 
amount to ‘demolition’ within the mean- 
ing of Section 14(1)(b), There are vari- 
ous types of roofs and it may be that 
it may become necessary to change the 
roof. Certain people for coolness might 
prefer a thatched roof instead of a tiled 
roof. Others may prefer a roof with 
asbestos sheets because if is cheap, and 
a third person may like to have a con- 
crete cement roof for “greater stability 
or because that is more commonly 
used. A change from one type to an- 
other may perhaps be a change of a 
substantial nature so far as the roof is 
concerned, But when one talks of demo- 
lition of a building as contemplated in 
Sec, 14(1)(b), it is difficult to assume 
that the change of a roof will amount 
to demolition of the building. The 
learned Judge considered the decision of 
the English Court in P, E. Cadle and 
Co. v. Jacmarch Properties (1957) 1 All 
ER 148, wherein the view was taken 
that the work intended by the landlord 
of making the three floors into one 
self contained unit and to put inner 
staircases from the ground floor shop 
down to the basement, and from the 
ground floor shop up to the first floor 
and to construct lavatories on the first 
floor with all the . necessary nlumbing 
and to make the basement a much 
better place by putting in a proper floor 
and doing away with the damp would 
not amount to ‘reconstruction’ a word 
that came up for consideration în that 
case, The principle of the decision was 
not applied because the word used in 
the statute concerned was ‘reconstruc- 
tion’ and not ‘demolition’. Certainly 
reconstruction is of a lesser import 
than demclition, and with respect, .we 
think that the decision is helpful in 
construing the word ‘demolition’ in 
S. 14(1)(b). Since if the vast changes 
sought to be effected to the building 
there would not amount to reconstruc- 
tion they would not amount to demoli- 
tion whether the charges that have 


‘been adverted to in the English deci- 
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sion will amount to reconstruction or 
not, it is difficult to hold that similar 
changes or a change in zhe roofing will 
amount to ‘demolition’ as.contemplated . 
in S, 14(1}(b) and the erection of a new 
building on the same site. The expres- 
sion ‘erecting a new building on the 
same site’ adds to tha effect of the word 
‘demolition’ because the very words 
‘new building’ would indicate that some- 
thing different from what was in exist- 
ence on the property or on the site to 
be more accurate, must be brought into 
being after demolition, Demolition must 
therefore obliterate substantially the old 
building and the erecting must bring 
into being a new building, Apart from 
this decision reported in Ramachandra 
v. Kasim Khaleeli (1935) 1 Mad LJ 78, no 
other decision holding that the change 
of roof would amount to demolition, has 
been brought to our notice. 


8. The decision of Ramaprasada Rao 
J. in Pattabiraman v. Accommodation 
Controller (1971) 2 Mad LJ 326: (AIR 
1972 Mad 102) was then brought to our 
notice, If we may séy so with great 
respect on the facts found by the 
learned Judge, the decision is wnassail- 
able, The learned Judge found on the 
facts of the case, that the operations 
contemplated by the landlord satisfied 
the requirements of S. 14(1){b) of the 
Act, We shall extract the relevant pas- 
sage as. under — (at p. 104 of ATR) 


“As already stated the plan produced 
clearly makes out the situation that the 
first floor is sought to be interfered with 
materially and in many respects by the 
petitioner when he reconstructs the 
building in accordance with the sanc- 
tioned plan. The cubical content of en- 
closed space is increased or altered, the 
walls are changed and ebove all the 
roof of the premises is removed and 
substituted by another. In a case where 
the roof of a premises is removed and 
is substituted and this is followed up 
by a variation of the space content of 
the quondam building, then undoubtedly 
the entire process involves not only 
demolition, but also reconstruction”, 
The learned Judge adverting to this 
view, later on at p. 329 (of Mad L. J.)3 
{at p. 104 of AIR) observed as follows:— 


“I have already expressed the view 
that the work to be undertaken by the 
petitioner is effectively to change the 
entire face of the building, its cubical 
content and its size. More than anything 
else the roof is sought to be removed 
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and substituted, by another of a differ~ 
ent variety altogether”, 


9. The learned Judge then referred 
to the decision in Ramachandra v 
Kasim Khaleeli (1965) 1 Mad LJ 78 and 
quoted the following judgment — 

“The contention of the learned coun- 
sel that the demolition intended should 
be total, is not supported by any autho- 
rity. In this case, the roof of the pre- 
mises that is in the occupation of tne 
petitioner is to be demolished and a 
staircase put, retaining only the walis. 
This, in my opinion, would amount to 
demolition”. 

The learned Judge then 
to observe as follows — 

“A fortiori in a case like the one 
before me where a material change is 
being effected in the structure and the 
identity and contents of the building, 
the work undertaken by the petitiorer 
as disclosed in the sanctioned plan 
would certainly amount to demolition 
and reconstruction of the building”, 


All that we wish to say on this aspect 
of the matter regarding the decision in 
Pattabiraman v, Accommodation Cen- 
troller, (1971) 2 Mad LJ 326: (AIR 1972 
Mad 102) is that there appears to be 
somewhat an over-emphasis on the 
change of the roof by using the expres- 
sions ‘above all’ in one place and ‘more 
than anything else’ in another plaze. 
But as we said, we may repeat w-th 
respect that on the facts found by the 
learned Judge and by the authorities, 
there was demolition and construction 
of a new building because the building 
let was only a particular floor where 
vast changes had to be made which 
completely destroyed the old structure 
on the first floor and brought into being 
an entirely new building. So 5, 14(1) b) 
was clearly applicable, 

10. Our attention was brought to the 
decision of Natesan J, in Sundaram v, 
Peter (1966) 1° Mad LJ 342, The heed- 
note brings out the ratio of the decision 
very clearly, It reads thus —~ 

“The word ‘site’ can have an extenced 
as well as a restricted meaning. The 
dictionary meaning of ‘site’ includes the 
place or position occupied by some 
specified thing. If a shed is a building 
under the Act then the terrace on 
which it stands will be the ‘site’ as 
used in S. 14(1)(b) of the Act, The 
word ‘site’ does not necessarily mean 
only the ground, but could also include 
in certain circumstances an artificial 
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tase on which a new erection is to be 
Superimposed”, 

The facts fin that case are that the 
petitioner therein owned a building with 
én open terrace, The ground floor was 
Et out to a tenant, who was not a party 
tə the proceedings. On the terrace, 
there wag a thatched shed in respect of 
which the respondent therein was stated 
to be the tenant. The landlord applied 
for possession of the terrace with the 
thatched shed under S, 14(i)(b) of the 
act submitting that he intends to put up 
€ pucca structure thereon. Clearly there 
was an intention on the part of the 
kandlord to erect a new building after 
demolishing the old shed in the first 
floor. But the question that was argued 
was whether the terrace could be con- 
sidered to be a site, and we have 
zlready said that it was held that the 
terrace could be considered to bea 
‘site’ In the circumstances of the case. 


11. Our attention wag then drawn to 
the decision of Ramamurti J. in S, A. 
alenry v. J, V. K. Rao (1971) 2 Mad LJ 
297: (ATR 1972 Mad 64). The learned 
Judge after dealing with the various 
aspects held that there is a lacuna in 
"he Act since S., 14(1)(b} would be 
attracted only in case of repairs as 
-defined in the Act to which we have 
already made a reference, and the pro- 
visions in S. 14(1)(b) provided for 
emolition and erection of a new build- 
ing on the same site, and in between 
repairs’ as defined in the Act, and 
demolition and erection of a new build- 
ing’, there -could be many changes which 
zould be made toa building and for 
which there is no provision made in the 
Act. In other words, when changes 
much more substantial than mere ‘re- 
pairs’ fall for consideration, the learned 
Judge felt that if too technical mean- 
ing is to be given for the words ‘demo- 
-ishing and erecting a new building on 
she site’ appearing in S. 14(1)(b) many 
mases where substantial changes which 
nave to be made would not fall within 
she scope of the Act and therefore, the 
‘words appearing in S, 14(1){b) must be 


. Ziven a larger import than what they 


appear to convey by reading them in 
the ordinary manner, With great res- 
pect, we are unable to agree with this 
yiew of the learned Judge. We have -to 
‘nterpret the statute and gather the 
“ntention of the Legislature according to 
che words used applying the well-known 
principle that normally we must attach 
to those -words a grammatical and 
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literal meaning attributable to those 
words, Only in exceptional .circum~ 
tances where absurdities would result 
by such interpretation, a court in inter- 


preting the words in a statute can add. 


to the words or attribute a meaning 
different from the meaning that is ordi- 
narily applicable. It is perhaps true 
that some changes in a building which 
would not fall under the expression 
‘repairs’ as defined in the Act, would 
not amount to demolishing and erecting 
a new building on the site and if they 
fall out of the ambit of S. 14(1)(b) of 
the Act, eviction for those purposes may 
not be possible, We cannot rectify any 
lacuna, even if that be With respect, 
we are unable to agree with the above 
Principle as stated in paras 24 and 25 of 
the judgment, = 


12. The only other decision brought 
to our notice is that of Gokulakrishnan 
J. in C. R. P, No, 2365 of 1970 — Bala- 
krishnan v. Kuppamma, dated 23-12- 
1971 (Mad), On the facts found in that 
case, we may say’ so with respect, the 
case is clearly one. which ‘will not 
attract S. 14(1)(b) and that is what has 
been held in that case, 


13. In the light of the above discus- 
sion, with great respect, we have to dis- 
agree with the view expressed by 
Kailasam J (ag he then was) in Rama- 
chandran v. Kasim Khaleeli (1965) 1 
Mad LJ 78. A change of the roof of ‘a 
building will not by itself amount to 
demolishing a building and putting up a 
mew building on the site of the old 
building and to such a case, S. 14(1)(b) 
will not be 
authority found that the plan produced 
by the landlord did not envisage a 
demolition of the building. On the other 
hand, it only contemplated a change of 
‘the roof of the building, Having advert- 
ed to this fact, the . appellate authority 
observed that if the landlord violates 
the rules of. the Corporation and proce- 
eds to make changes deviating from the 
plan, it is not the concern of the tenant 
and it would be for the Corporation to 


take action against the landlord. We are - 


not concerned with any violation of the 
Corporation rules in this case. We are 
strictly concerned with the requirement 
of S. 14(1)(b) and unless the require- 
ment of the section is satisfied, no land- 
lord will be entitled to ask for eviction 
under that section. He must establish 
that he wes going to demolish the 
building and erect a new building on 
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attracted. The appellate- 
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the site. That has not bean done in this 
case, Our revisional powers under S, 25 
of the .Act are wide enough to correct 
not only illegality, but also impro- 
prieties. We therefore reverse the deci- 
sion of the appellate authority. 

14, In the result, this civil revision 
petition fs allowed; the order of the 
appellate authority is set aside, and that 
of the Rent Controller restored, The 
petitioner will be entitled to his costs in 
this petition from the respondent. Coun= 
sel’s fee Rs, 200/-, l ZA 

Revision allowed, 
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R. M. Subbiah and another, Appel- 
lants v. N. Sankaran Nair and another, 
Respondents, 

O. S. A. Nos, 75 and 76 of 1978, Dj- 
13-7-19'78.* 

Civil P, C. (5 of 1908), O, 39 Rr. 1 & 
2 — Suit for infringement of copy 
right pending — Grant of interim in- 
junction — Considerations for grant of 
injunction or substituted relief — Alter- 
native safeguards, to be thought of to 
, Preserve rights of parties. ae 


Injunction being an equitable remedy, 
which is granted by a court in exercise 
of its judicial discretion has to be consi- 
dered from various facets which arise 
from a particular set of circumstances 
in each case. There may be cases in 
which the grant of an injunction tem- 
porary or permanent will only meet the 
ends of justice and an alternative safe- 
guard for the preservation of the rights 
of the challenging party cannot at all 
be thought of. There may be also cases 
where the remedy oł injunction has to- 
be made flexible and adjustable to the 
situations arising in each case, A rigid 
invocation without comtemplating elasti- 
city in the application of the rule as to 
the grant of injunction might sometimes . 
result in hardship which cannot later 
be cured. - (Para 6) 

In the instant case the court has 
allowed the Telugu version. of the 
picture Amar Prem to be taken, the 
story said to be based on the story of- 


*(Against order of Nainar Sundaram J., 
in Appin. No. 2290 of 1978, D/- 30-6- 
1978.) 
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‘Madanotsavam’ in which the plaintifis 
claim a copyright.. When once the pic- 
ture has been picturised on celluloid 
and its prints have been taken and 
distributed to the various distributors, 
it would not be conducive in equity or 
in the name of justice to keep such a 
completed picture in the shelves cfa 
laboratory without the same being 
exploited for the benefit of both ‘the 
parties in litigation, It is not conducive 
to keep the status quo, until the dis- 
posal of the suit, The plaintiff is in- 
terested only in establishing his rights 
and getting sufficient compensation in 
terms of money if his copyright is 
established by law. In cases where an 
equitable relief would be sufficiently 
compensated for monetarily, then the 
Courts refrain from being wooden and 
granting injunctions alone insteed of 
contemplating the nearest approximation 
which it can make, The mere fact thet a 
prima facie case exists for the grant of 
an injunction or even the additicnal 
intelligence that a party seeking fo? it 
would suffer irreparable harm or inon- 
venience by this, may not be sufficient 
criteria for the granting of an injunc- 
tion. Before the Court exercises its 
jurisdiction, to grant such an interim 
relief, which is essentially an equitcble 
and a discretionary remedy the Court 
will have to be further satisfied that 
the comparative mischief or inconveni- 
ence which is likely to arise from with- 
holding an injunction will be grecter 
than that which is likely to arise from 
granting it, (Para 6) 


Anno: AIR Comm, C, P. G (9th Edn.), 
O. 39 R. 1 N. 3 &R.2 N. 


Cases Referred : aed Paras 


(1972) 1 All ER 1023: (1972) 2 WLR a 
Hubbard v. Vosper 
(1969) 1 All ER 8: 
Fraser: v. Evans 
(1967) 2 All ER 324: (967) 1 WLR 123, 
Harman Pictures, N. V., v. Osborne 7 
(1967) 2 All ER 338: (1967) 1 WLR 740 
Donmar Productions Ltd. v. Bart 7 


N. C. Raghavachari, for T. V. Rama- 
nujam, for Appellants, V, R. Bikshes- 
waran, for Respondents. 


RAMAPRASADA RAO, C. J:.—0O.S. A. 
No. 75 of 1978 is by the first defendant 
in C. S. No. 214 of 1978 on the file of 
the Original Side of this court and 
O. S, A. No. 76 of 1978 is by the second 
defendant in the said suit. These two 
appeals are directed against the order 
of Nainar Sundaram J, in Appin, 


(1968) 3 WLR 1173 
7 
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- If, however, 
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No. 2290 of 1978 in the Original Side, 
The plaintiffs claiming a copyright in. 
the story titled ‘Madanotsavam’, sought 
for an injunction restraining the appel- 


, lants-defendants and/or their authorised 


representatives from infringing the 
above copyright of the plaintifis-respon- 
dents in any manner whatsoever and in 
particular, for an injunction restraining 
the defendants from producing or conti- 
nuing to produce any picture in Telugu, 
based on the story Madanotsavam but 
under the title ‘Amar Prem’. Such a 
prayer was asked for by the plaintiffs 
in Appin. No, 1946 of 1978, The learned 
Judge in a well-considered order dated . 
17-5-1978, instead of granting an injunc- 
tion as prayed for, made certain direc- 
tions, the operative portion of which 
said order reads as follows:— 


“I direct the defendants to furnish a 
bank guarantee to the tune of Rupees 
50,000/- to the satisfaction of II Asst. 
Registrar, High Court, Madras, on or 
before 23-5-1978, failing which the 
interim injunction granted by order’ 
dated 3-5-1978, will stand made absolute. 
the bank guarantee as 
directed above is furnished the interim 
injunction granted as stated above, will 
stand dissolved to the extent of the 
exploitation of the story ‘Madanotsavam’ 
for picturing the Telugu version by the 
second defendant and in other respects, 


the interim injunction granted will 
continue”. 
2, An appeal against the said grant 


by the defendants to the appellate court 
was unsuccessful.. On the strength of the 
order passed by the learned Judge in 
Appn, No. 1946 of 1978, the defendants 
completed the Telugu version of the 
picture ‘Amar Prem’ and distributed the 
prints thereof to various distributors in 
the State for the release of the said 
picture. In fact, a wide. publicity was 
made about the said release of the pic- 
ture through defendant’s distributors 
under which the film ‘Amar Prem’ was 
to be released on 29-6-1978, and there- 
after coming to know of the said release 
of the picture in the manner, stated 
above, the plaintiffs once again ap- 
proached this Court for an injunction 
restraining the appellants-defendants or 
their agents from releasing the picture 
Amar Prem as scheduled by them. 
WNainar Sundaram J. passed orders once 
again after hearing the parties, He was 
of the view that the order passed by 
him in Appn. No, 1946 of 1978 enabled 
the appellants to picturise the film and 
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did not authorise them to release it. He 
was emphatically of the view that when 
he used the expression exploitation of 
the story of Madanotsavam for picturing 
Telugu version by the second defendant, 
it was not possible to give! extended 
meaning to his opinion by stating that 
the word ‘picturising’ would also mean 
releasing and exhibiting the film. In so 
many words, the learned. Judge said 
that, that was not his Intention, There~ 
fore, he granted the injunction as pray- 
ed for in Appin. No. 2290 of 1978, Even 
at the time of passing of the above 
order, Mr. N. C. Raghavachari' learned 
counsel for the appellants, who appear- 
ed before the learned Judge and who is 
before us, made it clear that the prints 
of the Telugu picture had already been 
despatched to the distributors and that 
the impression gained by the appellants 
was that by reason of the order in 
Appn, No, 1946 of 1978, they could 
exhibit a completed picture and as wide 
publicity has been given about the 
exhibition of the picture, the grant of 
interim injunction as was done by the 
learned Judge by way of clarification 
of his original order would cause consi~ 
derable prejudice to the parties includ~ 
ing strangers, and that, it would not be 
in public interest to grant an absolute 
injunction but it would be germane if 


., alternative directions are given to suffi- 


ciently safeguard . and protect the 
interests of the plaintiffs. 


3. Mr. Biksheswaran, learned counsel 
for the respondents in the appeal 
strenuously contends that such an alleg~ 
ed undersianding of the order of the 
learned Judge resulting in the exhibi- 
tion of the picture without express 
authority amounts to contempt of court 
and that unless the appellants are purg- 
ed of such contempt, this appeal should 
not be heard. In the alternative, how- 
ever, he would urge, that the clarifica- 
tion issued by the learned Judge in the 
circumstances was the only impression 
which a reasonable person could gain on 
a reading of the original order of the 
learned Judge and that, therefore, no 
interference ig called for, 


4. Though it was represented that an 
application for contempt was being filed, 
it is not before us. At this stage we are 
not inclined to make any observations 
on this aspect of the matter, as it is 
unnecessary to do so. 


5. The substantial question argued 
before us is whether the grant of an 


ALR. 


injunction alone will subserve the 
interests of justice or whether substitut- 
ed safeguards could be thought of in 
order to preserve thə rights, if any, of 
the respondents. oo 


6. This is a case where literary piracy 
is pleaded, Injunction being an equitable 
remedy, which is granted by a court in 
exercise of its judicial discretion, has 
to be considered from various facets 
which arise from a particular set of 
circumstances in each case, There may 
be cases in which the greant of an in- 
junction temporary or permanent will 
only meet the ends of justice and -an 
alternative safeguard for the preserva- 
tion of the rights of the challenging 
party cannot at all be thought of. There 
may be also cases where the remedy of 
injunction has to be made flexible and 
adjustable to the situation arising in 
each case. A rigid imvocation without 
contemplating elasticity in the applica- 
tion of the rule as to the grant of in- 
junction. might sometimes result in hard- 
ship, which cannot be later cured, In 
the instant case, the learned Judge has 
allowed the Telugu version of the pic- 
ture Amar Prem to be teken, the story 
said to be based on the story of Mada- 
notsavam in which the plaintiffs claim 
a copyright. When once we reach the 
stage, which is not in dispute, that the 
picture has been picturised on celluloid, 
it would not be conducive in equity or 
in the name of justice to keep such a 
completed picture ‘in the shelves of a 
laboratory without the same being ex- 
ploited for the bereft of both the 
parties in a litigation in which the only 
question is whether there is a copyright 
vested in the plaintiff in the story of the 
picture. If the picture as picturised and 
completed in the Telugu version is to 
be kept without beins released, then if 
would neither benefit the plaintiffs nor 
the defendants. Tha learned Judge 
thought that.a further appreciation of 
the laterly supervening situation was 
not germane, for, according to him he 
Was concerned only with the question 
as to whether the order already passed 
will cover the situation or not. But in 
our view certain nearer approximations 
in order to render justice has to. 
thought of, instead of creating a stale~ 
mate which is not beneficial to the 
parties, It is not conducive to keep the 
status quo until the disposal of the suit. 
The plaintiff is interested only in esta- 
blishing his rights and getting sufficient: 
compensation in terms of money, if his 
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copyright is established im accordance 
with law, 


In the original order, the learned 
Judge gave the privilege and the right 
to the appellants to complete the 
Telugu version of the picture by incur- 
ting heavy expenditure, This was chal- 
lenged by both the plaintiffs and the 
appellants in the appellate court, kut 
both were not successful. The position, 
therefore, is that the Telugu version of 
the picture has been completed and the 
finished product was ready for exhi- 
tior on the silver screen, As already 
observed by us, it would not be in the 
interests of any of the parties before us 
to keep the completed celluloid film 
without the same being exploited ir a 
manner known to commercial practice. 
The learned Judge was of course right 
when he said that he was called upon 
to interpret his earlier order. But in 
our view, he could have, in the peculiar 
circumstances of the case, found an 
alternative method of approximating the 
relief and grant the substitute keeping 
in mind the interests of all concerned. 
In a case like this, when it is not dis- 
puted that after the Telugu version was 
completed, prints were taken and . distri- 
buted to the distributors in this State 
and in other States, it would be highly 
finequitous to stem the progress of such 
a commercial activity unless the court 
is satisfied that there is no other way 
of granting justice to the parties ex- 
cepting by a preventive injunction. The 


rights of third parties are also involved. ` 
distributors aad ` 


The third parties are 
exhibitors who have come into the pic- 
ture, The first plaintiff's claim is thet his 
literary work has been pirated, This 
relief could be compensated for suffici- 
ently in money. In cases where’ an 
equitable relief would be sufficianily 
compensated for monetarily, then courts 
refrain from being wooden and granting 
injunctions alone, instead of contempleat- 
ing the nearest approximation which 
it can make, 
prima facie case exists for the grani of 
an injunction or even the additional in- 
telligence that a party seeking for it 
would suffer irreparable harm or incon- 
venience by this, may not be sufficient 
criteria for the granting of - an interim 
injunction. Before the court exercises 
its jurisdiction, to grant such an interim 
relief, which is essentially an equiiatle 
and a discretionary remedy “the court 
will have to be further satisfied that the 
comparative mischief or inconvenience 


R. M. Subbiah v. N. Sankeran Nair (R. Rao/C, J.) 


The mere fact that a. 
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which is likely to arise from withhold- 
ing an injunction will be greater than 
fhat which is likely to arise from 
granting it.” 


7. In Hubbard v, Vosper 1972-1-All 
IR 1023 the Court of Appeal in the 
Jnited Kingdom dealing with a case in 
vhich an injunction for infringement of . 
« copyright was asked for -expressed 
-hemselves as follows — 


“The Judge fully appreciated that 
‘Vir. Vosper might well have good 
defences; but, nevertheless, he granted 
an injunction to prevent him publishing 
“he book. The reason was because of 
two decisions by Judges of first instance. 
Donmar Productions Ltd, v, Bart (1967) 
= AJl ER 338 decided in 1964 but report- 
edin 1967 and Harman Pictures N Vv. 
Osborne (1967) 2 All ER 324. Those cases 
do seem to suggest that, in an action 
tor infringement of a copyright (and ' 
also it would appear in any other action 
tor the infringement of a right) when a 
plaintiff seeks an interlocutory injunc- . 
tion, he has to do two things; first, he 
must establish a strong prima facie 
ease that he owns the copyright or other 
right; but secondly, having done that he 
aced only show an arguable case that 
the defendant has infringed it or is 
ubout to infringe it. In the words of 
Goff J. in Harman’s case, (1967) 2 All ER 
=24 (336), the plaintiff “does not have 
to show that he is likely to be successful 
er more likely to be so then the defen- 
dant, but only that he' has a case rea- 
eonably capable of succeeding.’ We are 
told that practitioners have been treat- 
fmg these cases as deciding that, if the 
plaintiff has an arguable case, an injunc- 
on should be granted so that the-.status 
cuo may be maintained. The Judge was 
co told in the present case, and that is 
why he granted the injunction, 


I would like to say at once that 
I cannot accept the propositions stated 
fa those two cases. In considering whe- 
ther to grant an interlocutory injunction, 
the right course for a Judge is to look 
et the whole case. He must have regard 
tot only to the strength of the claim 
tut also to the strength of the defence, 
end then decide what is best to be done. 
Sometimes it ig best to grant an injunc- 
tion so as to maintain’ the status quo 
tntil the trial. At other times it is best 
rot to impose a restraint on the defen- 
cant but leave him free to go ahead. 
For instance, in Fraser v, Evans (1969)1 
fil ER 8, although the plaintiff owned 
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the copyright we did not grant an 
injunction, because the defendant might 
have a defence of fair dealing. The 
remedy by interlocutory injunction is so 
useful that it should be kept flexible 
and discretionary. It must not be made 
the subject of strict rules”. 

8. In our view a just approximation 
- to the relief asked can be made by i issu- 
ing the following directions — 

1. The defendants shall furnish a 
further Bank guarantee to the tune of 
Rs, 50,000/~ to the satisfaction of the. II 
Asst. Registrar, High Court, Madras on 
or beforé 21-7-1978; ` 

:2. The defendants shall file an account 
showing all their dealings between 
themselves and their distributors; ` 

3. Cause an account to be furnished of 
all the moneys realised by the exhibi- 
tion of the picturés, every quarter the 
frst of such accounting to be made on 
or before 30-9-1978, and such filing of 
accounts should be done. every quarter 
thereafter. 

4. The accounts have to be filed in 
the office of the Original Side of the 
High Court, Madras, during the pen- 
dency of the suit.. Failing compliance 
with any one of the conditions as above 


enumerated, the plaintiffs are at liberty 


to apply for further Sirecnons before 
the trial court, 


9. In view of the continuing injury 
complained of by the plaintiffs, we 
direct that this suit be posted for final 
disposal during the last -quarter of this 
year and disposed of on merits. 

10. With these observations, the 
above appeals are partly allowed and 
there will be no 
both the appeals. 

gus Appeals partly allowed. 
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S. Sethuratnam and another, Appel- 
Tants v. M. Muthiah and another, Res- 
pondents. 

Appeal No. 
1978.* 

Partnership: Act (9 ‘of 1932), S. 48 — 
Firm — Dissolution by mutual. con- 
sent of partners — Accounts settled 


*(Against decree of ‘Sub, J, ” Tiruchira- 
palli, D/- 31-3-1975.) i 
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S. Sethuratnam v, M. 


` stances of the case the 


order as to costs in’ 


- Cases Referred: 


Muthiah ALR 
— Mistake regarding particular item 
in account — Suit by one partner 


against other partners for rectification 
of error — Maintainability, 


A settled account can be reopened 
on grounds of fraud, mistake or some 
ground which Court would’ accept as 
having led one of the parties to accept 
the account as correct which in equity 
would be considered as unconscion- 
able. But if the mistake or error is in 
respect of only one item and there is 
nocase that there are large number of 
errors, the plaintiff will be entitled to 
surcharge and falsify. AIR 1947 Bom 
135 Rel, on. : (Paras 13, 15) 


A firm of four partners was dissolv< 
ed by mutual consent and accounts 
were settled. By the deed of dissolu- 
tion the plaintiff was given the full 
rights in his own name to realise the 
assets and liabilities of the firm while 
defts, 1 to 3 relinquished all their 
rights and interests in the firm in 
consideration of eack accepting speci- 
fied sums of money from the plaintiff, 
As per settlement of account a sum of 
Rs 24 thousand had bzen shown as 
due from a bank: to the Firm but- 
when the bank refuted its liability to 
pay the amount, the plaintiff sued the 
defts. to recover their proportionate 
share of the amount shown as due 
from the Bank. 


Held that on the facts and circum- 
plaintiff was 
entitled to’ have the error in the ac- 
count rectified and to have that entry 
struck out against him, As a result of 
that false entry which has put the 
burden of the whole amount on the 
plaintiff, there has been- unjust 
enrichment on the art of the defen- 
dants as regards 3/4th share of that 
amount which they are in duty bound 
to disgorge. Therefore the plaintiff 
was entitled to recover 3/4th of the 
said amount from.the defendants, 
(Paras 16, 19, 20) 
" Anno: AIR Manual (3rd Edn.) Part- 
nership Act, S. 48 N. 1. . l 


Chronological Paras 


AIR 1947 Bom 135 š 15 
ATR ‘1922 PC 115: ILR 45 Mad 378 18 
(1882) ILR 8 Cal 118 . 4 
(1878) 9 Ch D. 547: 48 LJ Ch. 45; 

Gething v. Keighley 14 
(1877) 2QB 214: 36 LT 246; Sheffield 

Nickel Co. v, Unwin 17 
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(1877) 9 Ch D 529: 
iamson v. Barbour 
(1867) 2 HL 1: 16: LT 243, Parkinson 
v. Hanbury 14 
(1853) 8 Moo PC 378: 14 ER 144; 
M'Kellar v. Wallace 14 
N. C. Raghavachari, for Appellamts; 
K. Parasaran, for Respondents. _ 
JUDGMENT :— Defendants 1 and 2 
in O. S. No. 712 of 1972 on the file of 
the court of the Subordinate Judge f 
Tiruchirapalli are the appellants. The 
plaintiff (lst respondent) filed the suit 
for the recovery of Rs. 19,030.60 woh 
future interests and costs against d2- 
fendants 1 to 3, The facts are these: 
On 9-2-1970 the plaintiff and defen- 
dants 1 to 3 entered into a partner- 
ship for the purpose of carrying on 
business in pumpsets, motors, engines 
ofall descriptions and allied accessories 
under the name and style of Saravena 
Traders, The second defendant was the 
managing partner. The Mayuram Co- 
operative Land Development Bank 
Ltd., (hereinafter called the dank) 
placed orders with Saravana Trad=rs 
for the supply of pumpsets of ine 
value of Rs. 24,063.36. According to 
the arrangement with the bank “ne 
firm was to supply pumpsets to te 
nominees of the bank and on delivery of 
the pumpsets. the bank would meze 
the payment of the price to the firm. 
As per this arrangement the pumps=ts 
were sent by the firm to their agent 
Sendivel at Sembanarkoil for “ne 
purpose of being supplied to the vari- 
ous parties named -by the bank and on 
the basis of this the account of ine 
bank with the firm was debited to the 
extent of Rs. 24,063.36. . 


2. On 1-8-1971 the firm Saravana 
Traders was dissolved. Under the deed 
of dissolution Ex. A-2 the plaintiff 
(first respondent) was given full right 
and liberty in his own name to collect 
all the assets of the erstwhile firm 
and to demand and sue for the recs- 
very of all book debts of the firm 
and to receive and give. full and 
effectual discharge therefor, The other 
partners relinquished -and released 311 
their rights and interest in all the 
assets of the firm and partnerst-p 
properties including stock, goodwill, 
furniture, book debts etc., in favour of 
the plaintiff There was a further pro- 
vision that the plaintiff should pay the 
defendant No. 1 Rs, 17,837.68,. the če- 


37 LT 689; Wil- 
: 14 


sank and that 
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fendant No. 2, Rs. 17,910.67 and the 
Jefendant No. 3 Rs. 20,258.93, It is 
stated in the plaint that the figures 
were arrived at in the deed of dissolu- 
tion after taking into account the sum 
af Rs. 24,063.36 which was outstanding 
and due from the bank to the firm to- 
wardsthe price of the pumpsets, After 
-he deed of dissolution the plaintiff called 
aponthe bank to pay the value ofthe 
>aumpsets but the bank repudiated its 
jability to the firm stating that no 
>Jumpsets were delivered to the parties 
aominated by the bank. It.is further 
averred in the plaint that at the time’ 
3x, A-2 was entered into the parties 
were under the . mistaken belief that 
she amount should be recovered from 
consequently Ex. A-2 
was vitiated by common mistake, The 
fact that it was later on found that 
she bank did not owe such sum to the 
ärm would vitiate the settlement of 
accounts and would amount to a sub- 
stantial error affecting the settlement 
>f account arrived at in entering into 
ihe agreement Ex. A-2, the deed of 
dissolution. Thus there was an unjust 
2nrichment so far as defendants 1 to 
3 are concerned at the expense of the 
dlaintiffi and the defendants 1 to 3are 
bound to restore the same to the plain- 
tiff, According to the plaintiff Sendil- 
ve] the agent had played a fraud on 
the firm by not delivering the pump- 
sets to the bank, Therefore, on 5-8- 
1972 the plaintiff issued a notice to 
defendants 1 to 3 calling upon, them 
to pay the plaintiff Rs. 19,930.60 being 
the #h share out of Rs. 24,063.36 after 
deducting the plaintiffs }th share in 
the said amount, 


3. Defendants 1 and 2 filed a joint 
written statement. They have categori- 
zally stated that the plaintiff took over 
she business of Saravana Traders by 
virtue of Ex. A-2, the deed of dissolu- 
sion only after satisfying himself 
chat he would get the sum of rupees 
24,063.36 from the bank. They have 
further denied that the agent Sendil- 
zel had played fraud upon the firm. It 
was also made clear that the plaintiff 
satisfied himself about the possession 
of the pumpsets with the agent Sendi- 
zel at the time of taking over of the 
ärm and that only thereafter he en- 
sered into Ex. A-2 dissolution agree- 
ment, In the circumstances Sendilvel 
must have committed fraud only after 
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the deed of dissolution Ex. A-2 and 
that consequently defendants 1 and 2 
would not be liable for the same, The 
fact that the parties were labouring 
under a common mistake as to their 
mutualrights and obligations at the time 
they entered into Ex, A-2 was denied. 
They further stated that the plaintiff 
was bound by the settlement of ac- 
count and was not competent to file a 
suit for reopening the account and for 
recovery of the money, The plea of 
unjust enrichment was also denied. 
They have. further contended that the 
plaintiff should have taken proceed- 
ings against Sendilvel and thereby 
mitigated the damages to a certain ex- 
tent. 

4. The 3rd defendant also filed a 
separate written statement more or less 
on the same lines as defendants 1 and 
2. She has also stated that the plain- 
tiff went through the accounts care- 
fully, ascertained the stock and ac- 
counts were settled by mutual consent. 
She also denied that there was any 
mistake much less a common mistake. 
She further stated that the pumpsets 
were available with the firm on the 
date of dissolution and therefore ifthe 
agent had not delivered the pumpsets 
to the bank after the dissolution the 
responsibility for the same should 
squarely fall on the plaintiff and it 
was the duty of the plaintiff to have 
taken appropriate proceedings against 
the bank and Sendilvel. She denied the 
right of the plaintiff to reopen | the 
settled accounts as well as the fact 
that there was an unjust enrichment. 


5. The learned trial Judge raised 
following issues for consideration: 


(1) Whether the plaintiff is not 
bound by the setttlement of accounts 
arrived at on 1-8-1971? 

(2) Whether the plaintiff is entitled 
to reopen the .same:on the ground of 
mutual mistake? 

(3) Whether the derandants are not 
liable for the misappropriation of Sen- 
dilvel? 

(4) Whether the defendant had made 
unjust enrichment? 

(5) Whether the suit 
properly valued? 

(6) Whether the 3rd 
liable for any claim? 

(7) To what relief if any is the 
plaintiff entitled? 


has not been 


defendant is 


A. 1. R. 
6. The learned Judge found tha 
the plaintiff was not bound by the 


settlement of accounsis arrived at on 
1-8-1971, that the plaintiff was entitled 
to reopen the same on the ground of 
mutual mistake and that the defen- 
dants were liable fcr misappropriation 
committed by Sendilvel. He further 
found that the defendants had made 
unjust enrichment, In he result the 
trial Court passed a decree in favour 
of the plainitff for the recovery of a 
sum of Rs, 12,031.68 with future in- 
terest against defendants 1 and 2. In 
the trial Court, the third defendant 
paid Rs, 6015.84 to the plaintiff to- 
wards her share of che suit claim and 
accordingly she was exorerated by the 
plaintiff by an endorsement on the 
plaint, 


7. The aggrieved defendants 1 and 
2 have filed the above appeal. On be- 
half of the appellants their counsel 
Sri N. C. Raghavazhari raised the 
following contentions: 


(1) There has been a full and final 
settlement of accounts between the 
partners. under Ex. A-2 and that as 
per the deed of dissolution the plain- 
tiff has taken over the business of 
Saravana Traders with all its assets 
and liabilities and that consequently 
no suit will lie for reopening of settled 
accounts, 


(2) The plea that there was a com- 
mon mistake at the time Ex. A-2 was 
entered into is false. Admittedly, on 
the date of Ex, A-2,’ the pumpsets were 
lying with the agent and the plaintiff 
knew that the pumpseis were with 
the agent and would be delivered by 
the agent to the bank, The debit entry 
against the bank had been made on 
the basis that the agent would be 
making the delivery of the pumpsets 
to the bank in due course. The debit 
entry did not show that the pumpsets 
had already been : delivered to the 
bank and that the bank was liable to 
the firm to the extent of Rs. 24,063.36. 
There was no question of any mutual 
mistake, If subsequent to the date of 
Ex. A-2 the agent did not deliver the 
pumpsets to the bank the risk for the 
same should be borne by the plaintiff 
and the plaintiff alone. 


(3) In any event, even if if is as- 
sumed without admitting that Ex, A-2 
was vitiated by ‘common mistake and 
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by a substantial error’ as alleged in 
the plaint the remedy of the plaintff 
was to treat Ex, A-2 dissolution deed 
as void and issue for fresh dissolut-on 
of accounts and not merely for reopen- 
ing one item in the accounts «nd 
claiming a decree for  proportion=te 
amount on that basis, 

(4) He finally stressed the fact that 
the plaintiff, not having taken eny 
steps either against the bank or Sen- 
dilvel for recovery of the amount 
and thereby mitigating damages s if 
fered by him, would not be entitled to 
claim any relief against defendants 1 
and 2. 


8. Per contra, Sri K., Parasar=n, 
learned counsel for the plaintiff ssb- 
mits that it is not denied in the wr-t- 
ten statement that the pumpsets had 
not been delivered by the agent to the 
bank and that the bank wrongfully 
- repudiated their liability. He furtber 
stated that it was wrong to suggest 
that Ex, A-2 agreement was enter2d 
into on the supposition that the pum- 
psets were only with the agent end 
had not been delivered to the bazk. 
He further submitted that Ex, A-3 tne 
balance sheet would clearly show that 
there was a debit entry against ine 
bank for Rs. 41,337.40 which incluced 
Rs. 24,063.36 towards the price of 
pumpsets and if the parties had been 
under the impression that the purp- 
sets had not been delivered over to 
the bank there would not have been 
such a debit entry against the bamk. 
The said debit entry itself showed that 
the parties were under the bona fide 
impression that on the date of Ex. 4-2 
the pumpsets had been delivered to 
the bank and the bank owed rupes 
24,063.36 to the firm, He further lzid 
emphasis on the averments in para 4 
of the written statement of defendamts 
land 2 that only after satisfying him- 
self that he would be getting a sum 3f 
Rs. 24,063.36 from the bank and rot 
merely “in the said belief,” that the plain- 
tiff took over the business as per Ex. 4-2 
deed of dissolution. Sri Parasaran fur- 
ther argues that if it is found tkat 
a settlement of account was vitiated 
by fraud or substantial error or such 
an error which would make it inequit-_ 
able to hold a party bound by it, it 
will be open to the Court to reopen 
the whole account, If for some reassn 
it will be inequitable to set aside the 
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entire settled account, it will be open 
to the Court to surcharge and falsify 
those entries which are the result of 
fraud or an error, In the submission 
of Sri Parasaran the present suit is 
not a suit for damages and that con- 
sequently it is not for him to show 
that he had taken necessary steps 
against Sendilvel to recover the value 
ofthe pumpsets and that he had failed 
to do so. Besides, Sendilvel is a pau- 
per to the knowledge of the defen- 
dants and no money could be realised 
from them. The present suit being asim- 
ple suit for the recovery of a certain 
sum of money from the defendants on 
the ground that Ex. A-2 dissolution 
deéd was entered into by the partners 
on the wrong assumption that a sum 
2f Rs. 24,063.36 was due from the 
bank, which as a matter of fact, was 
not due -on that date, the plaintiff will 
be entitled to a decree when once he 
is able to establish his plea and it is 
not further necessary for him to esta- 
blish that he had taken action against 
Sendilvel and failed in the action or 
that Sendilvel is a pauper and there-. 
fore the plaintiff will not be able to 
recover any money from Sendilvel. 


9. In.the light of the respective 
zontentions strenuously put forward 
on either side it is for me to consider 
whether the suit is maintainable and 
che plaintiff will be entitled to a dec- 
ree against defendants I and 2 as 
zlaimed by him, Ex A-1 is a deed of 
oartnership. It shows that. the plain- 
iff and defendants entered’ into a 
dartnership to carry on the business 
ander the name and style of Saravana 
Traders. Each of the partners contri- 
uted Rs. 5000/- each towards capital. 
Second defendant was to be managing 
partner in charge of the day to day 
administration of the firm. The nett 
profits of the firm have to be appor- 
zioned equally, Ex, A-2 is the deed of 
jissolution dated 1-8-1971, Under the 
zerms of Ex, A-2 the partnership was 
zo be dissolved with effect from that 
date. The accounts of the assets and 
liabilities were taken as on 31-7-1971 
and finally profit and loss account and 
a balance-sheet was prepared and sign- 
2d by all the partners, The said bal- 
ance-sheet is Ex. A-3 dated 31-7-1971. 
The assets and liabilities as per the 


Dalance-sheet and the.. goodwill of. the 
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‘business were allotted to the plaintiff 
He was given the full right and liberty 
in his own name to collect all the as- 
sets, Government securities etc. of the 
erstwhile firm and to ask, demand, and 
sue for recovery of all the book debts 
of the firm and to recover and to re- 
ceive and give full and effectual dis- 
charge therefor, In their turn, the de- 
fendants relinquished and released, all 
rights and interests in all the assets of 
the firm and the partnership proper- 
ties -including stock, goodwill, furni- 
ture, book debts etc, In consideration 
of all this, the plaintiff was to give 
the first defendant Rs. 
second defendant Rs, 17,910.67 and the 
third defendant Rs. 20,258.93. It was 
further stipulated that the income-tax 
or sales tax found payable by the firm 
in respect of all assessments upto and 
inclusive of- 11-7-1971 shall be borne 
by all the partners © equally, and that 
the refund receivable by the erstwhile 
firmin respect of the said period shall 
belong to all the partners equally, It 
is not disputed that on the basis of 
, this deed of dissolution the plaintiff 
paid the respective amounts mentioned 
therein to the defendants. 


10. Before the firm ‘was dissolved 
the firm had entered into an agree- 
ment with the bank under which the 
firm was to supply certain pumpsets 
to the nominees of the bank and that 
the bank would pay the price to the 


firm on such delivery. It is also 
not in dispute that the pump- 
sets were to be delivered to the 


nominees of the bank by one Sendilvel 
who was the agent of the firm at all 
relevant periods. Ex, A-3, the balance- 
sheet shows that as on that date a 
sum. of Rs, 41,337.40 was due from the 
bank and this included a sum of rupees 
24,063.36 being the value of nine 
pumpsets, As per the deed of dissolu- 
tion the plaintiff had to recover the 
said amount from the bank, It has also 
to be kept in mind that the accounts 
were settled on the basis that this 
amount was due to the firm from the 
-bank as on the date of dissolution and 
the various amounts payable to the 
defendants was arrived. at only after 
taking this matter into account. Sub- 
sequent to the date of dissolution the 
plaintiff issued Ex, A-4 notice dated 
9-5-1972 to the bank calling upon them 
to pay the’ amount due to the firm. 


17,837.68, the 


The bank sent Ex. A-5 reply repudiat- 
ing its liability to pay the value of 
nine motor pumpsets as the motor 
pumpsets had not b2en supplied to its 
nominees and those naminees had to 
purchase the motor pumpsets from 
others, 


11. There is no difficulty in coming 
to the conclusion on the. materials 
placed before Court that the nine 
pumpsets had not been delivered to 
the bank, On this score, the contention 
of Mr. N. C. Ragavachari that there 
is no evidence to show that the agent 
had not delivered the pumpsets to the 
bank has only to be overruled. In 
para 5 of the written statement of de- 
fendants 1 and 2, it is stated that the 
plaintiff also verified ebout the pos- 
session. of the pumpsets now in ques- 
tion with the agent Sendilvel at the 
time of taking over of the firm, that 
only thereafter he agreed to take 
over the firm and that if any fraud 
had been committed by Sendilvel it 
must be after the dissolution of the 
firm and by Sendilvel acting as the 
plaintiff's agent. In his evidence be- 
fore Court as D. W. 1 the second de- 
fendant has stated that on the date of 
Ex, A-2 the deed of dissolution Sara- 
vana Traders had already sent the 
nine motor pumpsets to Sendilvel, but 
those nine pumpsets had not been 
taken delivery of by the nominees of 
the bank.’ Gopalan, the salesman of 
Saravana Traders went to verify the 
matter and reported about the fact of 
the nominees of the bank not having 
taken delivery of the ptumpsets. It has ` 
therefore been established that , the 
bank’s nominees had not been supplied 
with the nine motor pumpsets and 
consequently the debit entry against 
the bank to the extent of rupees 
24,063.36 being the value of the nine 
pumpsets was a result of either a 
mistake or an error. In the circum- 
stances, no blame. could be fastened 
on the plaintiff for not having taken 
any proceedings against the bank for 
the recovery of Rs. 24.063.36 toward 


-the value of the pumpsets, í 


12. The next question is whether 
on the date of Ex. A-Z, deed. of dis- 
solution, they knew that the pumpsets 
had not been delivered to the bank or 
its nominees. No doubt, as already 
stated, it is averred in the written 
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dants have failed to discharge that bur- 
den, The New Trial Bench considered 
the reasonings of the trial court for 
negativing the claim of the plaintiff ard 
they observed that they were unab_2 
to agree with the observation and th? 
_ view. taken. by the trial court, The New 
_ Trial Bench began to re-assess the evi- 
dence in extenso and they came to a cor~ 
clusion contra to that of the trial cout 
and they held that the defendants exe 
cuted Ex. P-1, the promissory note. œ 
17-4-1969, viz., the date which it bea-s 
and the defendants borrowed the 
of Rs, 1,500 from the plaintiff on that 
date and that the defendants had repa‘d 
only Rs, 1,000 leaving the balance un- 
paid, In this view, the New Trial Benca 
reversed the judgment and decree of th2 
trial court and the plaintiff's suit was 
decreed as ‘prayed for with cos 
throughout, 


2. The defendants have preferred th- 
revision as against the judgment and de- 
cree of the New Trial Bench, Learned 
counsel for the petitioners urges 
the New Trial Bench. has exceeded tə 
limits of the jurisdiction vested in them 
under S. 38 of the Presidency Smal 
Cause Courts Act 15 of 1882, It has been 
uniformly recognised by the decisions ef 
this court that a New Trial Bench of tk? 
Court of Small Causes under S. 38 
the Act does not exercise appella-3 
powers and has no jurisdiction to decic3 
questions of fact, However, if it comes 
o the conclusion that the findings of the 
trial court are unsupported by evidenc:, 

‘ithe proper procedure is not to give fresh 
findings, but to order a new trial, In 
Madras Cine Service v. Shyamala Pie 


tures (P.} Ltd, (1968) 2 Mad Ly 205, 
Ramaprasada Rao J. observed as fo-~ 
lows:— 


“Even on a prima facie reading of tha 
said section read in conjunction with 
S. 37, which gives a finality and conclu- 
siveness to the decrees and orders of 
the trial court in the Small Cause Cour. 
it appears to me that the powers of tk? 
new trial Bench are purely revisional 
and not appellate in character, As pre- 
faced by me, it.is possible that a dif 
ferent mind might come to a different 
conclusion on the same set of facts, Bui 
that by itself does not enable the New 
Trial -Bench of the Court of Small Caus- 
es to reverse the decision of the trial 
court only on the ground that on tke 
facts and: ‘circumstances of that partict- 
lar case, it has come to a. archaea 
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sum 


that ` 
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diferent. from that arrived at by. tha 
trial Cou 


3. The lenned -Judge jokes ni: 
ence- to two earlier judgments of the 
Full Bench of this court reported in 
Sadasook Gambiar Churid v. Kannayya, 
(£896) ILR, 19. Mad 96 (FB) and Sikandar 
Kowther v. Ghouse Mohidin Marakayar, 
ILR 40 Mad 355: (AIR 1917 Mad 135 (2))| 
(7B), Thus, it is clear that a Full Bench 
o? the Small Cause Court sitting under 
S 38 of the Presidency Small Cause 
Courts Act, has no jurisdiction to decide 
questions of fact generally; nor has it 
jurisdiction to decide questions of fact, 
when those questions of fact first arise 
‘b2fore it in consequence of its finding 
o2 a question of law. i 


4. In this view, it is very difficult to 
sustain the judgment of the New Trial 
Eench in the present case,.From a peru- 
sal of the judgment of the New Trial 
Ench, I find that they have sifted 
through the evidence in detail and had 
cnosen to come to a conclusion entirely 
dfferent from that given by the trial 
court. 


5. Mr. V. Gajapathi, learned counsel 
fer the respondent, relied upon the ope- 
retive portion of the judgment of Rama- 
pasada -Rao J. in Madras Cine Service 
v Shyamala Pictures (P.) Ltd., (1968) 2 
Mad LJ 205,. where the learned Judge, 
o2 the facts of that case, has chosen to 
remit the matter to the trial court to 
raconsider it, The learned Judge repel- 
led the argument that the New Trial 
Eench should not choose to. disagree 
with the trial court on questions of fact. 
It was observed that the Judges of the 
New Trial Bench are not helpless and 
they do not lack jurisdiction if they 
ceme to the conclusion that the findings 
o: the trial court cannot be- sustained. 
Tney can remit the matter to the trial 
ceurt for reconsideration of the entire 
issue, I respectfully agree with thé dic- 
tum laid down by the learned Judge. 
Put the facts of that case are different 
fom the facts of the present case. 
Therein the learned Judge found that 
tke trial court has made irreconcilable 
observations and it is not -clear from 
tke judgment of the trial court as to 
what is the clinching finding of fact 
which prompted it to dismiss the suit. 
It was only in those circumstances, the 
learned Judge decided that the suit ‘be 


‘tried once over so ‘that a cléar finding ` 


oZ fact may. be secured on the question ` 
ir issue, In the present case, I find that 
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the trial Court has come to a definite 
conclusion on appreciation of the evi- 
dence, oral and documentary, that the 
suit promissory note was executed only 
in the year 1967 and not in 1969 as men- 
tioned in the plaint. It is this categoric 
nding of the trial court that has been 


substituted by the finding of the New. 


Trial Bench. As stated earlier, such a 
Substitution of finding is not competent 
for the New Trial Bench of the Court 
of Small Causes in exercise of the 
powers under S, 38 of the Presidency 
Small Cause Courts Act, Further, I do 
not think that any useful purpose would 
be served in remitting the matter back 
: to the trial Court for a fresh finding. 
The findings having been already ren- 
dered by the trial court in unmistakable 
terms and the New Trial Bench having 
chosen to interfere with such findings 
of fact and substitute its own findings 
in the place of such findings of the trial 
court, I feel that an interference in re- 
vision is warranted, In this view, I 
allow this revision, set aside the judg- 
ment and decree of the New Trial 
Bench and restore the judgment and 
decree of the trial court. There will be 
no order as to costs in this revision: 
Revision allowed. 
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K., Krishnan, Petitioner v, S. Ayya- 
thurai and others, Respondents, 


C.R.P, No, 558 of 1975, D/- 6-2-1978." 


(A) Provincial Insolvency Act (5 of 
1926), S, 24 (1) (a) Proviso — Petition 
by debtor for adjudging him as insol- 
vent — Material placed before. court 
prima facie showed his inability to pay 
debts— Further inquiry not permissible. 


‘A’ filed a petition for adjudging him- 
self as an insolvent, He made averments 
that he had suffered heavy loss in the 
business which he carried on with his 
brothers, that he had got only 1/4th 
share in the family property and. he 
earned only Rs. 150 per month and 
therefore he was unable to pay his 
debits, - 


Held that the averments were suffici- 
ent to satisfy the court prima facie about 


*(Against order of Addl, Dist. J., Madu- 
rai in C.M.A, 42 of 1974.) i 


KV/KV/E791/78/AMG/MVJ 








A. LR. 


petitioner’s ihability to pay his debts 
and it was not necessary for the court 
to go into further details as to the bona 
fides of the claims of the petitioner. 
(1974) 2 Mad LJ 166, C.E.P, No, 107 of 
1975 (Mad), Foll. (Paras 1, 3) 

Anno: AIR Manual (3rd Edn.) Provin- 
cial Insolvency Act, 5. 24 N. 2, - 


(B) Provincial Insolvency Act (5 of 
1920), S. 11 — Question of jurisdiction 
— Determination — Maters to be taken 
into consideration. l 


There is no necessity to insist that to 
come within the purview of S, 11, the 
debtor must permanently reside, or 
carry on business cr work for gain in 
the local area which comes within the 
jurisdiction of the Court to which he 
files an insolvency petition. It would be 
sufficient if at the relevant point of time 
the debtor carried on business in that 
particular local area, (Case law dis- 
cussed.) (Para 6) 

Anno: AIR Manual (8rd Edn.) Provin- 
cial Insolvency Act, S. 11 N. 1. 

Cases Referred: Chronological Paras 
(1975) C.R.P, No, 107 of 1975 (Mad) 
(1974) 2 Mad LJ 166 

AIR 1957 Mad 403 

AIR 1923 Mad 585: 45 Mad LJ 129 
AIR 1917 Oudh 176 (1) 

AIR 1914 Oudh 313 


E. Padmanabhan, for Petitioner; N. 
Thiagarajan for P, Ananthakrishna Nair, 
for Respondents. 


ORDER:— The  petitioner-debtor in 
IP. 1 of 1973 on the file of the District 
Munsif, Thirumangalam, is the revision 
petitioner, The respondents herein were 
arrayed as creditors in the said irsol- 
vency petition. The peticioner filed the 
petition under Ss, 10 and 13 (1) of the 
Provincial Insolvency Act (hereinafter 
referred to as the Act) for adjudging 
himself as an insolvent, The material 
averments made in the petition are that 
the petitioner is a resident of Thiru- 
mangalam; that he suffered heavy loss 
in the coir business: which he carried on 
with his brothers; that he has got a 
one-fourth share in the property shown 
in sch, B to the petixion; that he is earn- 
ing only Rs, 150 per mcnth; that he is 
unable to pay his debts and that he 
should be adjudged an insolvent in the 
said circumstances. Respondents 1 ‘and 3 
contested the petition mainly on two 
grounds (i) that the District Munsif, Thi- 
rumangalam, has no jurisdiction -to 
entertain the insolvency petition be- 
cause the petitioner is residing at Nagar« 


AOanmnanwh 


1979 


coil and the property described'in the 
petition is also situate in Nagarcdl; 
(ii) that the petitioner cannot be said to 
be a person unable to pay his debts, The 
District Munsif, Thirumangalam, 5 
missed the petition and aggrieved by tne 
same, the petitioner preferred C.M.A, 42 
of 1974, which came to be heard and 
disposed of by the Additional Distr-ct 
Judge, Madurai, The appellate Court 
concurred with the findings of the ficst 
court and dismissed the appeal. The pre~- 
sent revision is directed against the 
orders of the appellate court, 


2. The question that came 
consideration in this revision 
urged by the learned counsel for 
_ petitioner, would be (1) whether the 
courts below have conformed to the 
principles laid down under the Act sor 
consideration of a debtor’s petition. ‘Sor 
self adjudication on the ground thet he 


up for 
and as 
the 


is unable to pay his debts; and (2) wke- . 


ther the debtor has not satisfied the pro- 
visions of S, 11 of the Act with refer- 
ence to the presentation of the petition 
before the District Munsif, Thirumenga- 
lam. The law with regard to the consi- 
deration of a petition by a debtor und=y 
S, 10 (1) of the Act is well settled 3y 
decisions of this court. The proviso to 
S, 24 (1) (a) of the Act reads as fol- 
lows— 

“Provided that, where the debtor is 
the petitioner, he shall, for the purpcse 
of proving his inability to pay his debés, 
be required to furnish only such prcof 
as to satisfy the Court that there are 
prima facie grounds for believing t18 
same and the court, if and when sa 
satisfied shall not be bound to hear amy 
further evidence thereon.” 


Ramaprasada Rao J, defined the scope of 
enquiry under S. 24 of the Act, in Lin- 
gasami Goundar v, Subramanian, (19%4) 
2 Mad LJ 166 in the following terms:— 


“When the statute uses. the word 
prima facie grounds for believing tue 
statement of the debtor of his inability 
to pay his debts, the degree of the bur- 
den of proof that is called for by tae 
statute is not to be equated to the Œ- 
gree of proof as is always necessary in 
an ordinary civil litigation...... In -my 
view, such a detailed examination is not 
warranted. If a person approaches tie 
court by inflicting on himself the ign>- 
miny of his inability to pay his debts 
and in consequence seeks for an cordar 
, adjudicating him insolvent, then, unless 
there is strong evidence to disprove 
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zuch a voluntary confession made by 
him, the court need not at that staga 
employ itself in a deep enquiry regard- 
ing the opulence of the debtor and his 
zbility to pay his debts. A summary en- 
quiry is indicated; prima facie proof is 
called for and if that is undertaken and 
-f a decision is rendered by the appro- 
Friate court, then it cannot be said that 
such an order is without jurisdiction of 
suffers from any material irregularity. 


-The. High Court also, under S, 75 (1) of 


the Act, is only expected to see whether 
“he order of the appellate Court is in 
accordance with law or not, The lower 
court says that prima facie it is satisfied 


‘that the respondent is unable to pay his 


debts. This is a finding based on appli- 
cation of material considered by the 
court below. The order otherwise can- 
tot be said to be not in accordance with 
taw.” å 

This dictum has been adopted by mse 
while dealing with a similar case in 
C.R.P, No. 107 of 1975. Keeping this 
principle in mind, if one scrutinises for 
the orders of the courts below, it is 
patent that they have violated the said 
Evinciple literally and practically, The 
Bistrict Munsif, Thirumangalam, ob- 
serves as follows— 


“In cross-examination, the petitioner 
kas stated that he does not know the 
material particulars of his own pro- 
perty. He even goes to the extent of 
saying that he does not know the boun- 
caries and measurements of the pro- 
perty of his own. The 3rd respondent 
cid not enter into the box and it is not 
clear as to whether the 3rd respondent 
is the close friend of the petitioner, Ad- 
mittedly, the property mentioned in the 
petition is situate. in Nagarcoil munici- 
gal town, There is no evidence to show 
that the. other pronotes were executed 
fr the purpose of discharging family 
cebts. The ist respondent would depose 
tnat the petition mentioned property’s 
value is more than Rs, 10,000. Respon- 
cent-2 remained ex parte. The 3rd res- 
fondent has not entered the box. Under 
these circumstances, I see no reason to 
ellow this petition, I hold that the peti- 
toner is liable to pay the debts of the 
ist respondent,” 


3. Equally so, the appellate Court 
Fas launched npon a deep enquiry as to 
the bona fides of the claims of the deb- 


_ tor. This is evident from the discussion 


cf the case by the appellate court in 
para 4 of its judgment, the relevant 
portion of which is extracted hereunder— 
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“But even according to him he owns’ 


a property described in B. schedule lying 
within the Nagarcoil municipal limits. 
He has valued it at Rs. 1,000. 3rd res~ 
pondcnt also claims to have obtained a 
decree. against the appellant in OS, No. 
715/71 on the file of the District Munsif 
Court, Nagarcoil, It is stated that even 
the B schedule property is worth more 
than Rs, 10,000. Significantly the coun- 
ters filed by respondents 1 and 3 did not 
provoke appellant to file any rejoinder 
to refute their claims. On the other 
hand, appellant alone has been examin- 
ed as P.W. 1. P.W. 1 says that he in- 
eurred the debts in the course of the 
business, No details of his business are 
mentioned. It is not as though he was 
having an independent business. The 
. business was that of his brother also. 
His brother has not been impleaded as 
a party to the proceedings, Not a scrap 
of paper has been placed to show that 
the business has ended in loss, The con- 
tention of the 3rd respondent is that 
even now in the business appellant gets 
more than Rs, 1,000 per month, Decrees 
had- been obtained by respondents 1 and 
3 only individually against the appel- 
lant. There is no question of any joint 
decree against the appellant’s brother. 
The petitioner says that he is now get- 
ting Rs, 150 per month, As P.W. 1 he 
says that he is working in a firm at 
Rs. 150 per month. That firm has not 
been summoned, Apart from P.W. 1, 
none else has been examined to show 
that he is employed in that firm or that 
he is paid Rs, 150 per month alone, Tak- 
ing all these materials it is difficult for 
me to come to the conclusion that even 
in a prima facie manner the appellant 
is unable to pay his debts.” 


4. This approach has been discoun~- 
ienanced by this court, as stated above. 
Hence I find that the petitioner has 
placed materials before the courts below 
which do prima facie satisfy the court 
that he is unable to pay his debts and 
the orders of the courts below are vitiat- 
ed in the sense that they have tested 
the bona fides of the petitioner from 
more than one angle and they have in- 
dulged in a deep. enquiry, which is 
unwarranted for the purpose of finding 


out prima facie about the inability of. 


the debtor to pay -his debts, 


5. Coming to the next point regard- 
ing jurisdiction, I find that the -District 


Munsif, Thirumangalam, has -not mooi - 
the 
other. 


„out a point for consideration on 
question of jurisdiction, On the ` 


A.L R. 


-hand, the appellate Cour; did formulate 
‘the point with regard to jurisdiction, but 


on an assumption that before the peti- 
tion could be presented in the court of 
the District Munsif, Thirumangalam, the, 
petitioner must be: a permanent resident 
within the jurisdiction of that Court, or 
must permanently carry on business, or 
permanently work for gain in such local 
area, From a reading of S. 11 of the Act, 
I do not find any warrant for substitut- 
ing or adding the word ‘permanently’ 
for, or to the expressions specifically 
used in that section, Sec, 11 of the Act 
reads as follows— 


“Every insolvency ‘petition shall be 
presented to a court having jurisdiction 
under this Act in any local area in 
which the debtor ordinarily resides or 
carries on business, or personally 
works for gain, or if he has been arrest- 
ed or imprisoned, where he is in cus- 
tody; Provided that no objection as tothe 
place of presentment shall be allowed 
by any court in the exercise of appel- 
late or revisional jurisdiction unless 
such objection was taken in the court by 
which the petition was heard at the 
earliest possible opportunity and unless 
there has. been a consequent failure of 
justice.” 


6. There is no necessity to insist 
that to come within the purview of S., 11 
the debtor must permanently reside or 
permanently carry on business, or per- 
manently work for gain in the concern- 
ed local area. Such a view runs con- 
trary to the decision of a Bench of this 
court in Md. Zackeria v, Srinivas and 
Co., AIR 1957 Mad 403 dealing with a 
case arising under the Presidency Towns 
Insolvency Act, containing similar provi- 
sions, Ir Lakshminarayana Aiyer v. 
Subramania Iyer, 45 Mad LJ 129: (AIR 
1923 Mad 585) it was laid down as fol« 
lows— 


“It is enough if the debtor has remain« 
ed within the limits of the District in 
which he presented the petition, though 
he may not have any permanent or con- 
tinuous residence within it and may 
have occasionally gone outside the dis< 
trict and returned to it.” 

Similar views have been taken in Kishan 
v, Raj Bahadur, AIR 1914 Oudh 313 and 
in Henri Thomas Victo? v. Mohammad 
Gul, AIR 1917 Oudh 176 °(1) while con- 
sidering similar provisions ‘under the 
Provincial Insolvericy Act of 1907. In 


this case, it is evident from Exs. A-I to- 


A-3 that at the relevans point of time, ` 


` 1979 


the petitioner remained and: carried on. 
business in coir. mats’ within the juris- 


‘ diction of the District Munsif, Thiru- 
mangalam, That would satisfy the re~ 
quirements and the petition filed by him 
for self adjudication before the Distriet 
Munsif, ‘Thirumangalam is competent. 

q. Tn the said circumstances,  th:s 
revision is allowed, but there will be ro 
order as to costs, 

car Petition allowed. 
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SETHURAMAN, J. : 
Subbiah Chetti, Appellant v, Veera- 
jinnu Ammal: and others, Respondents. 
Appeal No, 92 of 1974, D/-.24-1-1978&* 
(A) Hindu Law — Stridhana — Suz- 
cession — Mode of, 


- Certain Stridhana properties were in~ 


herited by two daughters V and J from 
their mother. Subsequently, J, died 
leaving behind her husband and one 
daughter who also died subsequently. 
Held, on death of J the succession had 
to be ascertained as if it had gone back 
to her mother. The other Stridhana 
heir of her mother would get it as J 
was at-the relevant time, only a limited 


owner and could not prescribe her own - 


descent. Consequently, the share of 


Stridhana held by J would be inherited ` 


by her sister V and J’s husband couid 
not claim the same either through J >r 
his daughter, Secondly, on death əf 
mother the daughters would take the 
estate as joint tenants, Therefore, even 
on survivorship, V and her husband 
would be entitled to the entire proper- 
ties left by V’s mother as the surviving 
heirs on death of J. - Case law discussed. 
(Paras 4, 5) 
`” (8) Limitation Act (36 of 1963), Ard- 
cles 64, 65 — Adverse possession — Per- 
missive possession- when can be con- 
verted into adverse possession, 
. A permissive possession cannot be con« 
verted into an, adverse possession, unless 
it is proved that the person in posses- 
sion asserted an adverse title to the pro- 
perty to the knowledge of the true 
owners for a period of twelve years or 
more. AIR 1971 SC 996, Foll, 


tion), Arts, 64. and 65 N, 56.. 


-*(Against decree of -City . Civil- aa 


Madras, 0. S. "No, 3034 sA boca 


i 'KV/KV/ET93/18/PNK/DÝT `. seen. le 


-Gocument dated 3-7-1963, under 


: (Para $) - 
Anno: .AIR Comm; Lim, Act. (5th: Edi- 


talt. of thé appellant : 
. eath of. Mariammal, her ‘three daughters = 


Subbiah Chetti: v.. Veerajinnu Amaral (Sethuraman J.) -{Prs, 1-3] Mad. 85 
Cases . Referred : 


Chronological Paras 
AIR 1971 SC 996. Hop oe Sag 
AIR 1965.SC 1752- si = $ 
AIR 1957 Andh Pra 604 ` ee: © 4 

JUDGMENT :— This appeal has been 
fied by the defendant in O. S. No, 3034 


` o=-1966 in the City Civil Court, Madras. 


The plaintiffs are the daughters of one 
Mariammal who is herself a daughter of 
one Veerammal. Veérammal died’ leav- 
irg certain’ properties, These properties 
were inherited by Mariammal as her 
heir, Mariammal died in 1936 leaving 


. behind her husband Govinda Chetti and 


her daughters the first two plaintiffs and 
one Jagannatha Ammal. Jagannatha 
Ammal died in 1950 leaving behind her 
husband Subbiah Chetti, the defendant 
ix, the suit and a daughter Sargunavailli. 
Sargunavalli died in or about 1966, The 
p.aintifis claimed that on the death of 
Jagannatha Ammal in the year 1950, 
they had become entitled to the proper- 
tës left by Mariammal and, therefore, 
they sought to recover possession from 
Jagannatha Ammal’s husband Subbiah 
Chetti who was in enjoyment of the said 
properties, The defendant Subbiah Chetti 
contended that the properties under 
consideration were the properties of one 
Govinda Chetti, the husband -of Mari- 
anmal and that the said properties had 
keen divided between him and his sons 
ky a registered deed of partition dated 
Z7-6-1963 in which these two items fell 
tə the share of Govinda Chetti. Govinda 
Chetti is said to have made a settlement 
cf the said properties by a registered 
which 
tne suit property was given to the first 
plaintiff and the defendant’s daughter, 
Since deceased, to be taken by them ab- 
Slutely in equal shares, The defendant 
cdaimed that he was in possession of the 
suit property in his own right. 

2. The trial Court held that the suit 
property belonged to Veerammal and 
taat the plaintiffs became entitled to the 
suit property after the death of Jagan- 
ratha Ammal. . It was also - held that 
the deed of settlement executed by Go~ 
vinda Chetti was not valid and binding 
œ the plaintiffs and that Govinda Chetti 
kad not acquired’ any interest in the 
Eroperty by adverse possession, The re- 
silt was that the suit-was -decreed as 


prayed - for. The defendant is now in 
_ appeal, |.. wo 
-.3. The. first Submission raed. on “be 


that- on :the . 
_ Eecame,; ‚the heirs, , that . on the. death of : 
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Jagannatha Ammal, one of the three 
daughters, her share devolved on her 
daughter Sargunavalli on whose death 
the defendant himself became entitled 
to her share. The learned counsel for 
the appellant, therefore, claimed that he 
was one of the three co-owners of the 
suit property and that there could be no 
adverse possession as against him, As 
he continued to be a co-owner of the 
suit property, his one-third share in the 
suit property had to be recognised, The 
learned counsel for the respondents sub- 
mitted that the heirs of Mariammal 
were her daughters who took the pro- 
perties jointly and on the death of 
Jagannatha Ammal, there was a right of 
survivorship available in favour of the 
plaintiffs so that the defendant had ab- 
solutely no right over those properties. 

å. The question that has to be consi- 
dered is whether the defendarit had any 
title to the suit property either on the 
death of his wife, Jagannatha Ammal, in 
1950, or on the death of his daughter 
Sargunavalli in the year 1966, The posi- 
tion of a property inherited by a: female 
heir either from males or: from females 
is now well settled. It is stated in 
Mullah’s Hindu Law, 14th Edition, para- 
.Braph 130— 

*(1) A woman may inherit the ordi- 
nary property of a male such as her 


husband, father, son and the rest, She- 


stridhanam of a 
daughter 


may also inherit the 
female such as her mother, 
and the rest, 


(2) According to the Dayabhaga School. 
as well as the Benares, Mithila and 
Madras Schools property inherited by a 
woman whether from a male or from a 
female, does not become her stridhana. 
She takes only a limited interest in the 
property, and on her death the property 
passes not to her heirs, but to the next 
heir of the person from whom she in- 
herited it.” 

Again in para 169, it is stated :— 


“According to the Bengal, Benares, 
Mithila and Madras schools, the rule laid 
down in para, 168, sub-para. (3), as to 
property inherited by a female from a 
male, applies also to property inherited 
by her from a female. 
female inheriting property (stridhana) 
from a female takes only a limited 
estate in such property, and at her 
death the property passes not to ‘her 
heirs, but to the next stridhana heir of 
he female from whom she inherited it.” 

hese propositions are indisputable, The 


‘mother and not as 


Consequently 4 . 


“14th Edition as follows— 


A.LR. 


result is that on the death of Jagan- 
natha Ammal in this particular case, the 
succession had to ibe ascertained as if] -* 
it had gone back to Mariammal, her 
mother, The other stridhana heir of her 
mother would get it es Jagannatha Ammal 
was, at the relevant time, only a limit- 
ed owner and could not prescribe her 
own line of descent. In Venkateswaralu 
v. Raghavalu, AIR 1957 Andh Pra 604, 
Subba Fao C. J, as he then was, expres- 
sed the legal position as follows (at page 
607)— i 

“Under Hindu Law, a female succeed- 
ing to the property of an absolute 
owner, whether a female or a male, 
does not take an’ absolute interest, She 
never becomes a fresh stock of descent. 
After her death, it reverts back to the 
heirs of the last male or female holder 
as the case may be. 

In the case of a stridhana holder, 
after the death of a daughter the pro- 
perty reverts back to the mother, but 
the next heir of the stridhana holder is 
the daughter’s daughter, and the daugh- 
ter’s daughter takes it not as the heir 
of her mother, but as che stridhanam 
heir of her grandmother.” 


In that particular case, there was 
other daughter who could be the stri- 
dhana heir of her mother and, there- 
fore, it was observed that the grand- 
mother (granddaughter?) would inherit 
the property as the heir of the grand- 
the heir of the 
mother, In the present case, there are 
daughters and, therefore, they would be 
the stridhana heirs of the mother Mari- 
ammal and on the death of Jaganatha 
Ammal, the daughteds of Mariammal 
would bs entitled to her share also. 


5. The question as to whether the 
daughters succeeding to their father’s 
estate take as joint tenents with rights 
of survivorship or not has been consider- 
ed in several cases of this and other 
High Courts, These decisions have been 
noticed by the Supreme Court in Kar- 
pagathachi v. Nagarath'nathachi, AIR 
1965. SC 1752, In that case, it was point- 
ed out that the two-daughters succeed- 
ing to their father’s estate took as joint 
tenants with rights of survivorship and 
that they, just as two widows of a de- 
ceased Hindu, could also enter into an 
arrangement regarding their respective 
rights in the properties during the con- 
tinuance of their estate, It is this as- 
pect which has also been noticed in 
Mulla’s Hindu Law at page 114 of the 


no 
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“Two or more daughters. of. a . cle3s 
take the estate jointly as in the case of 
widows, with rights of survivorship.” 


Therefore, even on the principle of sur- 
vivorship, the two plaintiffs would 2€ 
. jentitled to the entire properties left zy 
Mariammal as the surviving heirs on tae 
death of Jagannatha Ammal. Conseq#- 
ently, the defendant cannot claim azy 
right over this property on the death of 
Jagannatha Ammal in 1950, The legal 
position as already discussed shows that 
Jagannatha Ammal could not have’ be=n 
a stock of descent and, therefore, Sez- 
gunavalli could not become her heir 
with respect to those properties so that 
on the death of Sargunavalli the pro- 
perty could devolve on Subbiah’ Chetti, 


6. The only other aspect that was 
canvassed by the learned counsel jor 


Periaswami Gounder vV. 


the appellant’ ` was that Mariammaąas 
husband Govinda Chetti had execti- 
ed a settlement deed ‘on 3-7-1£73 


marked as Ex, A. 1 in the case, Uncer 
the said document he claimed that: this 


property had been in his undisputed œ- . 


joyment for a period of thirty years aad 
he left part of the properties in favomr 
of the first plaintiff and the other part 
in favour of the second plaintiff aad 
Sargunavalli who was then alive, T-is 
document is relied on in support of the 
defendant’s title to a share. It is in 
this context that the competence əf 
Govinda Chetti ‘to execute a settlement 
in respect of this :property has to he 
gone into, Govinda Chetti had certen 
other properties which he had obtained 
on partition. I am not concerned w—h 
the settlement covering those propertis. 


I'am only concerned with the settlement - 


of the properties left by Mariammal, zis 
wife, He had no title to these proper- 
ties, The assertion in the document 
that he was in undisputed possession of 
the property on his own for a period of 
thirty years does not appear to .be a 
correct one. At any rate,-there is a0 
evidence to show that he put forward 
any rights adverse to his own daughtes 
at any time prior to 3-7-1963, At the 
time when Marriammal died in 193, 
her daughters were all young, It is 
only subsequently that they were mæ 
ried, Govinda Chetti could only hare 
been in possession of those properties 
on the death of Marriammal for‘ and <n 
behalf of his own children, It is ncow 
well-settled that a permissive possession, 
cannot be converted into an adverse 
possession, unless it is proved that . t-e 
person in possession asserted an adverse 
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title to the property to.the knowledge 
cf the true owners for a period of 
fwelve years or more (See State Bank 
cf Travancore v, Panicker, AIR 1971 SC 


£96). As there is no evidence of any 
zssertion of any title hostile to any 
caughters by Govinda. Chetti at any 


point of time earlier than 3-7-1963, the 
settlement under Ex, A-1 can only be 
faken as such assertion on that particu- 
Er date, The present suit has been fil- 
ed within a period of three years from 
the said assertion and, therefore, the de- . 
gZendant cannot derive any benefit under 
fhe said document, Govinda Chetti had 
zbsolutely no right or interest over the 
said properties so as to settle them on 
cthers and, therefore, the defendant 
cannot claim any right under the said 
settlement either, The result is that the 
eourt below acted rightly in decreeing 
the suit in the manner done, There is 
mo merit in this appeal. It is according- 
fy dismissed, No order as to costs, The 
court-fee payable on the memorandum 
cf appeal filed as pauper will.be paid 
within a period of three months from 
this date. Time for four months . is 
¿ranted for delivery of possession, 

’ Appeal dismissed. 
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SURYAMURTHY, J. 
Periaswami Gounder and others, Peti- 


toners v, Nachimuthu Mudaliar and an- 
ather, Respondents, 


_ CR.P. Nos, 2389 to 2391 of 1975, D/- 
=-2-1978. 


Civil P. C. (5 of 1908), S. 73, O. 21, 
3. 72 — Rateable distribution — Claim 


ror — Tenability, 


Where the auction had been held and 
fhe decree-holder was allowed to bid in 
¿uction and the amount of bid was less 
fhan decretal amount, the whole set off 


„must be deemed to have been received 


œ realised eo instanti the sale: was 
made. In such case the other decree- 
holders. were, held, not entitled to rate- 


zble distribution, AIR 1933 Mad _ 804, 
Foll, . (Para 1) 
Anno: AIR Comm, Civil P. C. (9th 


Edn.), S, 73 N, 19; AIR Comm, Civil P. 
€C. (9th Edn.), O. 21 R, 72 N, 5. 

Cases Referred: Chronological Paras 
aIR 1973 Mad 7 _ 1 


JV/IV/E336/78/PNK/DVT 


` 88 Mad. [Pr,:1} Deepchand v; -Union: of India -(Suryamurthy J.) 
AIR 1933 Mad 804: 38 Mad LW 579 1- -> 


. AIR 1931 Mad 103: 1930 Mad WN 568 1 


T. R. Mani, for Petitioners; P, 8. Sri» 
sailam, for Respondent No. 1. 


ORDER:— These three revision peti- 
tions have been preferred against the 
common order of the learned Subordi- 
nate Judge of Erode in E.A, No. 176/74 
filed by the decree-holder in O.S, No. 
490/71, E.A. No, 189/74 filed by the de- 
cree-holder in OS. No, 369/70 „and 
E.A, No. 658/74 filed by the decree-hold< 
er in O.S. No, 2154/71 for rateable dis- 
tribution, The respondent herein is the 
decree holder in O.S, No, 490/71 on the 
file of Sub. Court, Erode, He obtained 
a money decree and filed an execution 
petition for sale of the properties of the 
judgment-debtors, He obtained the per- 
mission of the court to bid and set off 
and purchased the properties in Court 
auction on 3-1-1974 for Rs, 9,020, which 
is less than the decree-amount due to 
him in O.S, No. 490/71, Therefore. the 
three petitions for rateable distribution 
filed by the respective decree holders 
were dismissed by the executing Court, 
The revision-petitioners now contend 
that they are entitled to rateable distri~ 
bution, After the decision of the Bench 
of this Court in Punamchand Chatraban 
v. Satyanadan, 38 Mad LW 579: 69 Mad 
LJ 569: (AIR 1933 Mad 804), this con- 
tention is no longer open to the  revi- 
sion-petitioners, In that case, Bardswell, 
I., speaking for the Bench, heid that 
when a decree-holder has been given 
permission to bid and set off and when 
the amount of the successful bid is less 
than the decree amount, the. whole of 
the set off must be deemed as made on 
the date of sale and the whole of the 
amount decreed must be deemed to have 
been received or realised ‘eo instanti 
the sale is made, This was also the view 
of Ramesam, J., in Ramaraju v. Laksh~- 
miah, 1930 Mad WN 568: (AIR 1931 Mad 
103) and that view was affirmed by the 
Division Bench, This has been followed 
by Ganesan, J., in Thirumayee Ammal 
v, Palaniappa Gounder (AIR 1973 Mad 


2. Therefore, these revision petitions 
are dismissed, No. costs. i 


‘Revision dismissed; 





“Union of India and another, 


Aå LR 
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SURYAMURTHY, J. 
Deepchand Kherajmal, Petitioner v. 
' Respon= 
dents. ê i 
Civil Revn, Petn, No, 2423 of 1975, 
D/- 1-2-1978.* i 


Railways Act (9 of 189)), S. 77-B — 
Short delivery of goods by railway — 
No declaration as required by section 
signed by consignor — Railway not res- 
ponsible zor loss due to short delivery. 

(Para 1) 

Anno $ AIR Manual (8rd Edn.) Rail- 

ways Act (IX of 1890), S, 97-B, N. 6, 


ORDER:— This is a civil revision pe- 
tition against the judgment of the New 
Trial Bench of the Court of Small 
Causes, Madras allowing an appeal pre- 
ferred against the judgment of a learn- 
ed single Judge of ae court of Small 
Causes, decreeing S. C, S. No, 2850 of 
1973 instituted by the revision petitioner 
against the Southern Railway, Madras 
by its General Manager and the Chief 
Commercial Superintendent (Claims) 
Southern Railway, Madras for the reco- 
very of a sum of Rs, 721.40 being the 


-value of the contents of a parcel of 


nylon art-silk consigned on 26-9-1972 by 


-the revision petitioner and lost in tran< 


sit, The only question that has to be 
considered is whether the revision peti- 
tioner is entitled to claim their value in 
view of the provisions of Sec. 77-B of 
the Indian Railways Act, read with Sche- 
dule II, The fact that there was a 
short delivery of the nylon-art-silk|- 
goods consigned by the revision peti- 
tioner is not in dispute, The goods were 
consigned on 26-9-1972 under a way bill 
No. 1C-237501 but no declaration as re- 
quired by S. 77-B (1) of the Railways 
Act was made by the revision petitioner. 
The New Trial Bench held that the pro- 
visions of S, 77-B (1) of the Railways 
Act read with Entry No, 1 in the Second 
Schedule are applicable to the instant 
case and therefore allowed the appeal. 
The learned Judges of the New Trial 
Bench were of the opinion that art-silk 
includes art-silk of the kind consigned 
by the revision petitioner, The revision 
petitioner contends that the word ‘silk’ 
has not been used in a generic sense so 
as to include art-silk and hence the 
view of the New Trial Bench cannot be 


*(Against order of Sm. C. C., ‘Magras; 
D/- 26-4-1975)), 


IV/JV/D844/78/MNT/DVT 


- 1979. 


sustained, > The - question. whether art- 
silk is also silk within the meaning f 


Entry 1 in the Second Schedule to the 


Railways ‘Act need not be considered 
now because of an entry made in fe 
same second Schedule by S. O. No, 121 


dated 9-1-1971, by which terylene, teri< 


cot, terewool and nylon and their fabrics 
have also been included among the arti- 
cles to be declared and insured in ac- 
cordance with the provisions of S. 77-B. 
Therefore the Railway administration is 
not responsible for the loss sustained by 
the revision petitioner, Hence the cil 
revision petition is dismissed, There 
will be no order as to costs, 

Revision dismiss=d, 
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SETHURAMAN, J. 

A. M. Nanjan, Petitioner v, Madras 
State Electricity Board, Respondent, 

Civil Revn. Petn. No. 1676 of 1975, 
D/- 23-1-1978.* ae 

(A) Telegraph) Act (13 of 1885), Sze- 
tion 16 (3) — Applicability -— Madzas 
Electricity Board cutting and sellag 
trees on plaintiff’s land — Suit by plam- 
tiff for compensation under S. 16 (3) — 


Provisions of Telegraph Act applicable. 


by virtue of S, 51, Electricity Act — 
No dispute about sufficiency _ of com- 
pensation to be paid — S. 16 (3) can- 
not be invoked, (Electricity Act (9 of 
1910), S. 51). ` : 


- Section 16 (3) of the Telegraph Act 
can. be invoked only if any dispzte 
arises concerning the sufficiency of the 
compensation to be’ paid under S,,10 td) 
of the Act, If no compensation has 
been fixed, there is no dispute regard- 
ing sufficiency. of compensation and 
S, 16 (3) cannot be invoked. 

(Para 7) 


Anno: AIR Manual (8rd Edn.), Te- 


graph Act, S, 16 N, 1; AIR Manual (£d 


Edn.), ‘Electricity Act, S. 51 N, 1. 


(B) Civil P. C. (5 of 1908), S. 11 — 
Res judicata — Madras State Electricity 
Board cutting and selling trees on 136 
land of plaintiff — Suit by plain-iff 
for rendition of accounts of trees— Sait 
dismissed as not maintainable — Sub- 


*(Against order of District J. Coimbatcre 
in O, P. No. 61 of 1969), ` 


'IV/JV/E230/718/MNT/MVJ. . .., 


. A.*M,-Nanjan v, M..S, E, Board {Sethuraman J.) 


Hx, A.12 to the 


[Prs, . 1-2} ...Mad. 89 


sequent. petition by . plaintiff for. -compen~ 
sation under S, 16 (3) of Telegraph Act 
{13 of 1885) — Held the decision in the 
Zormer suit will not operate as res judi- 
cata as the cause of action would be dif- 


žerent, (Para 7) 
Anno: AIR. Comm, . C.P.C. (1908), 
5. 11 N, 72. 


(C) Land Acquisition Act (1 of 1894), 
Section 18 — Reference under — Ques- 
tion of compensation for trees removed 
drior to notification under S. 4 of Act 
not referred — Court cannot go into 
che question, (Para 4) 


Anno: AIR Manual (8rd Edn.), 
Acquisition Act (1894), S. 18 N. 6 


N. Varadarajan, for Petitioner; S. 
Sivasubramaniam, for Respondent, 


ORDER :— This is a civil revision 
Detition against an order of the learned 
Additional District Judge, Coimbatore, 
dismissing O. P, 61 of 1969 filed under 
3, 16 (3) of the Indian Telégraph Act; 
-3 of 1885, for payment of a. sum of 
Rs. 95171- 50 as compensation for the wat- 
‘le trees and plants cut and removed 
əy the Madras State Electricity Board. 
The facts of the case are as follows :— 


Land 


.An extent of 18.34 acres in S., No, 9/1 


3f Mulligoor village was acquired for 
che site of the Emerald Dam and the 
Xundah project. Though the notifica- 
‘ion for:-the acquisition of the site under 
sec, 4 (1) of the Land Acquisition Act, 
was published only on 1-5-1957, the 
Madras State Electricity Board (to be 


_teferred hereafter. as the Board) entered 


zhe lands even in 1956 and cut and re- 
noved the trees thereon and sold them 
away in auction, 19002 wattle trees and 
Dlants of various girths and sizes ap- 
Sear to have been thus cut and. sold 
away: by the respondent-Board, Exs, A-1 
-o A-7 are the receipts and Ex, A-8 is 
the certified copy of a receipt issued by. 
“he Board for the trees thus cut and 
carried away, Subsequent to the notifi- 
zation, 10672 trees and plants were, ac- 
cording to the Commissioner who was 
appointed in a suit to which reference 
Bie be made hereafter, standing on the 
Zand, . 


2. On 6-6-1956 the department wrote 
revision petitioner. in 
reply to his letter that .the Collector 
kad been addressed and orders were 
zewaited fixing the compensation for the 
wattle trees and plants which had- been 


- cut and ,carried ‘away, 
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3. On 10-6-1957, the Land Acquisition 
Officer passed an award fixing fhe com- 
pensation payable for the lands and 
some other trees which were standing 
on the land when the notification under 
S. 4 (1) of the Land Acquisition Act 
was published. But for the wattle trees 
and plants standing on the lands prior 
to the date of the ‘notification which 
had been cut and removed, no compen= 
sation was awarded by the Land Acquisi- 
tion Officer and the claimant was ask- 
ed to look to the Electricity Board for 
compensation for the trees cut down by 
the respondent-board, Therefore, the 
claimant approached the Board for pay- 
ment of compensation. By Ex, A. 16 
dated 2-9-1957, the Board informed the 
revision petitioner that Government 
Orders were awaited for payment of 
compensation for wattle trees and plants. 
But no compensation was made, 


4, Against the award of the Land 
Acquisition Officer a reference was made 
under. S. 18 of the Land Acquisition 
Act to the Sub Court of Ootacamund, 
and was taken on file as O. P, 50 of 
1957, In disposing of O. P. 50 of 1957, 
the learned Subordinate Judge, Ootaca- 
mund, made some observations in para- 
graph 26 of his order which may give 
rise to an impression that compensa- 
tion payable for the wattle trees and 
plants standing on the land before the 
notification under S, 4 (1) of the Land 
Acquisition Act was also considered. In 
fact, this was not done. This is made 
clear by this court in its judgment in 
A.S.20 and 61 of 1960 dated 2-5-1962. 
In O. P.'50 of 1957, the Commissioner 
appointed by the. Sub Court to inspect 
the land acquired had reported that 
there were 10672 wattle trees or plants 
on the land at the time of the notifica- 
tion. However, he has not filed any re- 
port regarding the trees that had been 
cut and removed prior to the date of the 
notification, Therefore, it is abundantly 
clear that compensation for the trees 
cut by the Board prior to the date of 
the notification under S. 4 (1) of the 
Land Acquisition Act was not awarded 
either by the Land Acquisition Officer 
or by the Sub Court. There was no re- 
ference to the. Sub Court regarding the 
compensation payable for the trees cut 
and carried away by the respondent 

oard prior to the notification under 
S. 4 (1) of the Land Acquisition Act 
and, therefore, the Sub Court was not 
leven. competent to go into that question. 
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5. On 10-10-1960 the Board informed 
the claimant by Ex. A. 26 that the pay- 
ment of compensation referred to was 
under consideration of the Board, As no 
compensation was paidtior the trees cut 
by the respondent-Board, the revision 
petitioner filed O, S. 177 of 1963 on the 
file of the Sub Court, Ootacamund, How- 
ever, that suit was ill-advised because 
the prayer in the suit was for rendition 
of an account of the wattle trees cut or 
an injunction directing the defendant 
Board to appoint an arbitrator, Such a 
suit is obviously not maintainable and 
was, therefore, rightly dismissed by the 
learned Subordinate Judge. An appeal, 
A. 5. 274 of 1965, preferred to the District 
Court was also dismissed on 14-2-1967. 
While dismissing the appeal the learned 
District Judge had recommended the 
payment of compensation, S, A, 1014 of 
1968 preferred against the judgment 
and decree in the aforesaid A, S. 274 
of 1965 was dismissed by this court on 
7-4-1962 (sic). However, this court did 
not say anything against the observation 
of the learned District Judge recom~ 
mending the payment of compensation. 


€. On 25-2-1969 the revision petition 
er filed O. P. 61 of 1969 in the District 
Court, Coimbatore, under S, 16 (3) of 
the Indian Telegraph Act, 1885, for com- 
pensation, The learned District Judge 
found that the revision petitioner is en- 
titled to compensation and fixed tha 
compensation payable to him at Rupees 
33,715, However, the learned District 
Judge dismissed the O, P, because he 
was of the opinion that the finding in 
O. S. 177 of 1963 on the file of the Sub 
Court, Ooctacamund, terminating in S, A 
1014 of 1968, would operate as res judi~ 
cata against the petitioner. He also 
came to the conclusion that the petition 
was barred by limitation. 


7. I'am of the opinion that this re- 
vision petition has to be dismissed, but 
not for the reasons given by the learn~ 
ed Additional District Judge. S, 16 (3) 
of the Indian Telegraph Act can be in- 
voked only if any dispute arises con- 
cerning the sufficiency of the compensa- 
tion to be paid under S, 10 (d) of the 
Telegraph Act, No compensation has 
been fixed yet by the Board. The mat- 
ter seems to be still under considera- 
tion. Therefore, no dispute has yet ari- 
sen regarding the sufficiency of the com- 


pensation to be paid. I hope and trust 
that this matter, which kas been pend~ 
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ing for a long time, will be taken up by 
the Board at least hereafter for the par- 
pose of fixing the compensation payeble 
to the revision petitioner in accordanc@ 
with the provisions of 5. 10 (d) of ths 
Telegraph Act, which lays down fhat 


in the exercise of the powers con< 
ferred by Sec, 10 of the Act, the tele- 
graph authority shall do as Itle 


damage as possible, and, when it has 
exercised those powers in respect of =ny 
property other than that referred te in 
Ci, (c), shall pay full compensation to 
all persons interested for any damage 
sustained by them by reason of the 2x- 
ercise of those powers, By reason of 
the provisions of S. 51 of the Incan 
Electricity Act 9 of 1910, the provisions 
of the Indian Telegraph Act, 1885 are 
applicable to the instant case, Therefzre, 
the respondent-Board is directed to fix 
the compensation payable to the revi- 
sion petitioner and pay the same wth- 
out any further delay. In the eveni. of 
the Board failing to do so, the revision 
petitioner is entitled to invoke the writ 
jurisdiction of this court. Only after sach 
fixation of the fair amount payable as 
compensation, the petitioner is, if he 
feels, aggrieved about the sufficiency of 
the compensation, entitled to invoke the 
jurisdiction of the District Court urder 
5S. 16 (3) of the Telegraph Act and not 
till then, If, after such compensatio- is 
fixed by the Board, the petitioner fEels 
aggrieved about the sufficiency of the 
same and chooses to invoke the jurisdic- 
tion of the District Court under Sec- 
tion 16 (3) of the Telegraph Act, the 
cause of action would be different fom 
_the cause of action on which the uit 
was instituted, The question of rès 
judicata may not then arise, But the 
question of res judicata is left open as 
it is unnecessary to go into that qwes- 
tion in these proceedings, 


8. Whether a petition under S. L¢€ (3) 
of the Indian Telegraph Act, filed after 
the compensation is fixed will be bar- 
red by limitation, is not a. matter for 
consideration in these proceedings, As 
observed already, the petition before zhe 
District Court under S; 16- (3) of zhe 
Telegraph Act at this stage is not main- 
tainable as it is premature. The cvil 
revision petition is dismssed, No cosis. 
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-RAMAPRASADA RAO, C. J. 
` AND RAMANUJAM, J. 


V, Govindaswamy and another, Peti- 
tioners v. State of Tamil Nadu, Respon- 
dent. 


Civil Revn, Petn, Ne. 2135 of 1974, 
D/- 21-7-1978.* 


T. N. Land Reforms (Fixation of Ceil- 
ing on Land) Act (58 of 1961), S. 5 (4) 
—Concession to female member of fami- 
ly — Would not separate her from fami- 
ly unit. C, R. P. No, 904 of 1974 
(Mad), Overruled. 


It is not possible to say that the ceil- 
ing area of a female member should be 
fixed separately merely because she 
holds land apart from the lands held by 
the other members of the family and 
thereby exclude her from the fold of 
the family. Sec. 5 (4) merely gives a 
concession to a female member of the 


family, and merely because a female 
member is entitled to that con- 
cession, she cannot be treated as 


being separate from the family for the 
purpose of fixing the ceiling area of the 
family, as otherwise, it will lead to the 
absurd result that whenever a stri- 
dhana land is held by a female member 
of a family whatever its extent may be, 
her holding will have to be treated in- 
dependently without reference to the 
family and such a position is not ten- 
able on a reading of the provisions of 
the Act. (Para 8) 


In the instant case the family consist- 
ed of 9 members, Therefore, their family 
would be entitled to hold the maximum 
extent of 30 standard acres, According 
to S. 5 (2), for purpose of fixing the 
ceiling area of the family under that 
section, all the lands held individually 
by the members of the family shall be 
deemed to be held by the family. As 
per this provision, the lands held by 
husband and wife have to be clubbed 
together and treated as the holding of 
the family, and treating the balance of 
land held by the wife after deducting 
10 standard acres when the total holding 
of husband and wife does not exceed 30 
standard acres would amour:t to treating 
the wife as a separate unit and would 
not be proper. C.R.P. No. 904 of 1974 
(Mad), Overruled, (Para 7) 


*(Case referred by .Nainar Shideram J. 
__on 23-6-1978.) 
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Cases Referred : Chronological Paras 
(1974) .C.R.P. No. 904 of 1974 (Mad), C. 
Periakolandai Raja v, State of Mad- 
ras 1, 9 


V. Sridevan, for Petitioners; Addl. 
Govt, Pleader, for Respondent. 


RAMANUJAM J:— This revision pe- 
tition was initially heard by Nainar 
Sundaram J, but ag the learned Judge 
did not agree with the view expressed 
by Mohan J. in C.R:P. 904 of 1974, 
which was relied on by the respondent, 
he referred the matter for an authori- 
tative ruling of a Division Bench, 


2. The Authorised Officer (Land Re~ 
forms), Mayuram, initiated proceedings 
for the fixation of the ceiling area of 
the petitioners herein who are husband 
and wife under the provisions of thé 
Tamil Nadu Land Reforms (Fixation of 
Ceiling on Land) Act (Act 58 of 1961) 
(hereinafter referred to as the Act) as 
amended by the Tamil Nadu Land Re- 
forms (Reduction of Ceiling on Land) 
Act, Act_17 of 1970. The holdings held 
by each of the petitioners on the rele- 
vant date were as follows: 

Ordinary aoe Sunar Ries 


V. Govindasami . al 
(husband) : 
G, Gnanambal 26,483 . 15,02 
(wife) 
39.28 22.15 


e ee —oee ee 


In the draft statement issued under 
S. 10 (1) of the Act, it was proposed to 
declare an extent of 8.03 ordinary acres 
equivalent to 5.02 standard acres as sur- 
plus from the above holdings. The first 
petitioner filed his ‘objections to the 
draft statement contending (1) that his 
family consists of 9 members, namely, 
himself, his wife, five sons and two un- 
married daughters and as such, hbis 
family is entitled to hold 30 standard 
acres and (2) that in pursuance of an 
agreement of sale entered into on 2-l- 
1970 with one Ghouse- Maracair, he 
had parted with possession of 8.43} ordi- 
nary acres and hence the said extent 
should be excluded from: the holding of 
the family. The Authorised Officer re- 
-pelled these objections and declared an 


extent.of 5.02 standard acres as surplus . 


as proposed in the draft statement, __. 
3. Aggrieved ‘by the decision of the 
Authorised Officer, the petitioners pre- 
ferred an appeal, C. M. A.12° of 1973 to 
‘the-Land Tribunal (Subordinate Judge) 
` of Mayuram, -That appeal-having., been 
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dismissed, the petitioners - 
red this ravision petit:on, 
. 4. The second of tze objections’ taken 
-by the petitioners before the Authorised 
Officer and before the Land Tribunal 


have: . prefer~ 


- has not been pressed before us and we 


are left only with the first . contention. 


5. As regards the first contention, it 
is submitted by Mr. V., Sridevan, learned 
counsel fcr-the petitioners that the Au- 
thorised Officer has erronzously treated 
5.02 standard acres cut of the lands 
owned by the second petitioner as sur- 
plus, overlooking the fect that the 
second petitioner being the wife of the 
first petitioner will have to be taken as 
a member of his family, that lands held 
by both of them have to be treated as 
one unit for purpose of datermining the 
ceiling area of the family, and that if 
the lands owned by toth the petitioners 
are taken as forming one unit, then the 
family of the petitioners consisting of 
nine members is entitled to hold 30 
standard acres as per the provisions of 
the said Act. 

6. To appreciate the said contention 
of the petitioners, it is necessary to re- 
fer to the material provisions of the 
Act. 

“Person” has been defined by Section 
3 (34) of the Act as follows— 


‘*Person’ includes any company, fami- 
ly, firm, society or association of indi- 
viduals whether incorvorated or not; or 
any private trust or public trust’, 
Since ‘person’ has been: defined as 
cluding a family, we have to see 
definition of family. Family has 
defined in S. 3 (14) es follows— 

“family in relation to a person 
means the person, the wife or husband, 
as the case may be, of such person and 
his or her (i) minor sons and unmarri~ 
ed daughters, and (ti) minor grand~ 
daughters in the male line, whose father 
and mother are dead.” 

Sec, 3 (12) defines ‘stridhana lang’ 
follows— 

“'stridhana land’ means any land held 
on the date of the commencement of 
the Act by any female , member -ofa 
family in her-own name.’ 


ins 
the 
been 


as 


Sec. 5 (1; (a) and (kì Shick fixes the 
‘ceiling area of every person are ex- 
‘tracted below— 

ee Ceiling area: (1) (e). Subject to 


the provisions of sub-ss. (3-A) and (3-C} 
and of Chap, VIII, the ceiling .area in , 
-the case of every person ‘other than. the . 

institutions referred to in ‘Cls, (c): and . 
(d) and subject to the provisions of subs , 
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secs, (3-A), (3-B), (8-C); (4).and (5) and .. 
of Chap. VIII, the ceiling. area in the 
case of every family consisting of not. 
more than five members shall be 15 
standard: acres; Be pe i , 


(b) The ceiling area in the case of 
every family consisting of more than 
five members shall, subject to the pro- 
visions of sub-ss. (3-A), (3-B), (3-C), (4) 
and (5) and Chap, VIII, be 15 standard 
acres together with an additional five 
standard acres for every member of the 
family in excess of five.”. 

Sec, 5 (2) which is quite relevant for 
the purpose of the present discussion is 
extracted below— 


“"(2) For the purpose of this section, 
all the lands held individually by the 
members of a family or jointly: by scme 
or all of the members of such family 
shall be deemed to be held by the 
family.” 
Sec. 5 (4) so far as it is relevant is as` 
follows- ; 


“(4) (a) Subject. to the provision of 
sub-sec, (5), where the stridhana land 
held by any female member of a family 
together with the other land held by 
all the members of that family is in 
excess of 15 standard acres, the female 
member concerned may hold, in addi-ion 
to the extent of land which the family 
is entitled to hold under sub-sec, (1), 
stridhana land not exceeding ten stand- 
ard acres : 


Provided that where any extent' of 
stridhana land held by a female men-ber 
is included in the extent of land* which 
the family is entitled ‘to hold urder 
sub-sec. (1) and in case where the ex- 
tent so included is— 

(i) 10 or more than 10 standard acres, 
she shall not be entitled to hold any. 
stridhana land in addition to the exent 
s0 included; or o 

(ii) less than ten standard acres,. she 
may hold in addition to the extent so 
included an extent of stridhana Jand 
which together with the extent so in- 
cluded,’ shall not exceed ten stancard 
acres. 

(b) Where the extent of stridhana Iand 
held under. clause (a) by any. female 
member of a family consisting of more 
than five members—.  __ 

(i) is 5 or more than 5 standard acres, ` 
she shall not be*“deemed to-be a’ member 
.of that family for the purpose of cl, (b) 


Q 
E e E P Wess 


of sub-sec. (1); or Bos 


-ceiling area under Sec, 5, 
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. Gi) is less. than 5 standard acres; . the 
additional extent.of 5- standard acres 
allowed under clause (b) of sub-sec, (1) 
shall be reduced by the same extent as 
-he extent of stridhana land so held.” 
Sec. 5 (5) lays down the maximum ex- 
zent that could be held by a family and 
zhat provision is as follows: 


“Notwithstanding anything contained 
-h sub-sec, (1) and in sub-sec, (4) and 
-n Chapter VIII the total extent of tha 
land held or deemed to be held by any 
family- shall in no case exceed 30 stand- 
ard acres.”- 


T. A conjoint reading of the above 
provisions of the Act clearly indicates 
that a family, which comes under the 
definition of a person referred to in Sec- 
tion 5, which fixes the ceiling area, can 
hold a basic extent of the 15 standard 
acres plus five additional acres for every 
member of the family in excess of 5 sub- 
ject to the ceiling of 30 standard acres 
fixed under Sec, 5 (5), In this case, there 
is no dispute that the petitioners’ family 
consists of 9 members. Therefore, their 
family is entitled to hold the maximum 
extent of 30 standard acres, According 
to Sec, 5 (2), for purpose of fixing the 
ceiling ‘area of the family under that 
section, all the lands held individually 
by the members of the family shall be 
deemed to be held by the family, As per 
this provision, the lands held by each 
of the petitioners has. to be clubbed 
together and treated as the holding of 
the family. Admittedly the total extent 
held by both the petitioners is only 22.15 
standard acres and that is less than the 
maximum extent of 30 standard acres 
which their family can hold as per Sec- 
tion 5 (5). The Authorised - Officer . has 
however, treated the wife's holding as 
a separated unit and after deducting i0 
standard acres which she is entitled to 
hold as stridhanam, the balance has 


- been treated as surplus in her hands, 


8 -We do not see how the second 
petitioner who is admittedly a member 
of the family as per the definition of 
‘family’ in Sec, 3 (14) can be treated as 
separate unit for purpose of fixation of 
Sec, 5 (4) 
clearly provides: that -where. the stri« 
dhana land held by. any female mem= 


: ber. of the family together with the other . 


land held by the other members of the 
family is in excess of 15 standard acres, - 
the female member concerned -may hold, - 
in, addition to the extent. of | the. land . 
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-which the family is entitled to hold 
under sub-sec, (1), stridhana land not 
exceeding ten standard acres, According 
to the proviso to Sec. 5 (4) (a) where 
the stridhana land held by a female 
member is included in the extent of land 
which the family is entitled to hold 
under sub-sec, (1) and the extent of stri- 
dhana land so included is more than 10 
Standard acres, then the female member 
is not entitled to hold any  stridhana 
land in addition to the extent so in- 
cluded, In view of this provision the 
second petitioner is not entitled to claim 
any additional extent over and above 
the maximum ceiling area of 30 stand- 
afd acres which the family is entitled 
to hold under Sec, 5 (1). But that does 
not mean that the second petitioner can 
be separated from the family and her 
ceiling area can be fixed separately apart 
from that of the family, In the light of 
the provisions set out above, it is not 
possible to say that the ceiling area of 
a female member should be fixed sepa- 
rately merely because she holds land 
apart from the lands held by the other 
members of the family and thereby ex- 
clude her from the fold of the family. 
Sec. 5 (4) merely gives a concession to 
a female member of the family, and 
merely because a female member is en- 
titled to that concession, she cannot be 


treated as being separate from the family © 


for the purpose of fixing the ceiling 
area of the family, as otherwise, it will 
lead to the absurd result that whenever 
a stridhana land is held by a female 
member of a family whatever its extent 
may be, her holding will have to be 
treated independently without reference 
to the family and such a position is not 
tenable on a reading of the provisions 


of the Act. 
9 Mr. K. Venkataswami, learned 
Additional Government Pleader, relied 


on the decision of Mohan J, in C.R.P, No. 
904 of 1974, and contended that as per 
the said decision, the wife’s holding can 
be clubbed with that of the husband 
only if she holds ten standard acres or 
less, In the case before the learned 
Judge the wife held 25 standard acres 
in her own name and that was not com- 
puted along with that of the husband. 
When such a separate treatment of the 
holding of the wife was questioned, 
Mohan J. observed as follows— 


“I think the view of the court below 
that the wife’s holding cannot be com- 
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puted for the purpose of ceiling of the 
holding of the petitizner is correct be- 
cause, admittedly, ske owns 25 standard 
acres in her name, Her holding can be 
computed along with that- of the peti- 
tioner only if she kolds ten standard 
acres or less. Therefore, I am unable to 
see merits in this revision petition which 
is hereby dismissed.” 


The above observations of the learned 
Judge seems to convey that the holding 
of the wife can be clubbed along with 
that of the husband only if she holds 
ten standard acres oz less and not when 
she holds more than ten standard acres., 
We do not see any support for the view 
taken by the learned Judge from the 
provisions of the Act. On the other hand, 
the proviso to Sec, €&€ (4) seems to sug- 
gest that even if the lards held by a 
female member exceeds ten standard 
acres, the same can be included in the 
holding of the family, but. in that event 
the female member will not be entitled 
to hold any extra extent as stridhana 
lands in addition to the extent included 
in the family’s holding. A female mem- 
ber of a family shall not be deemed to 
be a member of that family only in 
cases coming under clause (b) of Sec- 
tion 5 (4), that is, only when the addi- 
tional extent which zhe female member 
is entitled to hold as stridhan un- 
der Section 5 (4) exceeds five standard 
acres and not in other cases, We there- 
fore disagree with the view taken by 
Mohan J. that the hc_ding of a female 
member can be exempted along with 
that of the other members of the family 
only if she holds ten standard acres or 
less, ‘ 


10. In this view, the order of the 
Land Tribunal is set aside and the peti- 
tioner’s holding is declared. to be within 
the ceiling area, We hold that there is 
no warrant for declaring any extent as 
surplus from their holding. 


11. In the result the civil revision pe- 
tition is elowed, No -xosts. 


Revision allowed, 


1979 Premier Cotton Spg. Mills v.. Dist. 


AIR 1979 MADRAS 95 ; 
GOVINDAN NAIR, C. J. AND 
- PADMANABHAN, J. ~ 


Premier Cotton Spinning ` Mills Lid. 
and others, Appellants v. _The District 


Agricultural Officer (Certification and 
Enforcement) Tirupur and ‘others, Res 
pondents. 


Writ Appeals Nos, 173 and 293 to’ 301- 
of 1977, D/- 21-3-1978.* 

Cotton Transport Act .(3 of 1923), aie 
tion 7 — Rules framed under by the 
Govt, of Tamil Nadu, R. 6 (i) (as am- 
ended) — Validity. 1978 JSCTL 52 : 1878 
Tax LR NOC 41 (Mad), Reversed, 

The amended R, 6 (i) in so far.as_ it 
states that a licence should be obtained 


in respect of cotton ‘passing through :he ` 


protected area to unprotected area’ is 
beyond the powers conferred on the rale 
making authorities under S, 7 (1) of the 
Act in so far as it compels a person to 
take out a licence in respect of cotton 
“passing through the protected area” to 
any unprotected area, AIR 1958 SC 341 
and AIR 1977 SC 873 Foll, 1978 JSCTL 


52 : 1978 Tax LR NOC 41 (Mad), . Re~ 
versed. (Para 21) 
Cases Referred : ` Chronological Paras 
AIR 1977 SC 873: 1977 Tax LR 1358 

. 18 
AIR 1958 SC 341 15, 19 


PADMANABHAN, J:— In these writ 
appeals the validity of R. 6 (i) of- -the 
Rules. framed by the Government of 
Tamil Nadu under S, 7 of the Cotton 
Transport Act, 1923 (Central Act 3 of 
1923) is being questioned. These writ 
appeals have been filed against the dis- 
missal of a batch of writ petitions by a 
learned single Judge of this court, The 
main judgment is found in. W.-P. No. 
1683 of 1976.7 


‘2. The facts of the case are briefly 
as follow: The appellants carry on busi“ 
ness in the manufacture and sale of 
cotton yarn in their various factories 
in Kerala State, They procure the neces- 
sary cotton for the manufacture of 
yarn from different places in India ag 
well as from out of India, ‘The mejor 
portion of the cotton ‘is obtained. from 
dealers in cotton in the States of 


*Against order of Mohan J. reported in 
1978 J.S.C.T.L, 52: 1978 Tax LR NOC 
41 (Mad). : 

Reported in 1978 J.S:C.T.L, 52 : "1970 
Tax LR NOC 41 (Mad). 
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&ujarat, Maharashtra and Punjab etc.. 
The cotton is- supplied in the form of. 
nt and is pressed and packed in hes- 
¿ian cloth-over which iron hoops are 
fied for secure and convenient trans- 
>ortation. Each such packet is known 
zs one bale and weighs between 160 
and 180 kilograms, The bales are 
serially numbered and each: bale bears 
she name ‘of the press in which the 
zotton is ginned and packed as a bale. 

3. These bales are transported from 
she various States to the appellants’ fac- 
tories in Kerala. by rail or in lorries by 
toad. The railway receipts are taken 
in the names of the appellants and sent 
zo them through banks, The consignees, 
viz., the appellants take delivery of the 
ftailway receipts from the bank on pay- 
ment of cash and clear the goods in 
Kerala. In the course of such transport 
by road the lorry has to travel through 
different States including Tamil Nadu 
apart from Andhra Pradesh and Karna~ 
zaka. 


4: While so,. the District Aueicdatazel 
Officer (Certification and Enforcement) 
Tiruppur sent a communication to the 
appellants to. the effect that ‘inasmuch 
as Tamil Nadu is a. prohibited area for 
the import of cotton as per the Cotton 
Transport Act, 1923 (Central Act 3 of 
1923) (hereinafter referred to as the 
Act) the appellants should take licences 
as required by Rule 6 (i) of the Rules 
made by the Tamil Nadu Government. 
The ground on the basis of which the 
communication’ was sent is that the cot- 
ton sent from -the various States to 
Kerala pass through Tamil Nadu which 
is a protected area, The Officer concern~ 
2d enclosed a draft of the application 
form to be used for that purpose and 
indicated the fee prescribed for the 
issue of a licence, : 

5. Mr, V. K, T. Chari, learned coun- 
sel for the appellants, submits that the 
Act provides for the issue of | licences 
only for the import of cotton in the 
protected area and not ‘for the passing 
of cotton through the protected area’. 
Even .S, 7 (1) of the Act which permits 
State Government to make rules per- 
mits the making of rules only for the 
prevention of imports into the protected 
area and not for the case of transit 
through the protected area, In_ these 
circumstances, the learned counsel sub- 
mits, that R. 6 (i), in so far as it pro- 
vides- for taking out a. licence in ‘respect 
of cotton passing through the protected: 
area to any unprotected area, goes be- 
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. yond the rule making power, In the sub- . 
` mission of the learned counsel the words 
‘imported into’ contemplate the import 
of any article into an area to be. used 
‘or to be delivered inside the particular 
area for consumption in that area and 
do not include the mere passage of the 
goods through the protected area espe- 
cially having regard to the object and 
intent of the Act as set out in the pre- 
amble and also the destination and de- 
livery point as contemplated and under- 
stood under Ss, 4 and 5 of the Act, In 
this view, the -contention of. the learned 
counsel is that the State of Tamil Nadu 
cannot compel the appellants to take 
out a licence when there is no import of 
the bales of cotton into the State of 
Tamil Nadu, ‘The cotton bales are only 
carried by rail or lorries through the 
State of Tamil Nadu to their destina- 
tions in Kerala, 


6. The learned Advocate General, on 
the other hand, contends ‘that the under- 
lying idea in the Act is to prevent mal- 
practices in mixing up varieties of cot- 
ton and only with that intention the Act 
has been introduced for the purpose of 
regulating the movement of cotton. to 
maintain the good quality and reputa« 
tion of cotton, The word ‘import’ in 
the Act should not be given a narrow 
interpretation and that R. 6 (i) must 
therefore be held to be intra vires of 
the rule making powers under the. Act 
as a regulatory measure, 


% The learned single Judge accepted 
the contention of the learned Advocate 
General that the word ‘import’ should 
not be given a narrow interpretation 
but should be interpreted liberally and 
be given a wide meaning, Further, after 
referring to certain decisions the learn- 
ed Judge held that the measure of re- 
quirement of licence contemplated under 
R. 6 (G) of the Act is only regulatory 
and it only facilitates the maintenance 
of the good quality and reputation of 
cotton rather than impede with the 
trade, within the. meaning of Art. 301 
of the Constitution and he further held, 
having regard to the possibility of tha 
abuse of the inferior quality of cotton 
being mixed up with superior cotton, 
this measure of insistence on licence 
should be upheld on the theory of ‘felt 
necessities of time’ enunciated by Hol- 
mes J, 

8. We feel that for the disposal of 


these appeals it is unnecessary to go ins 
to the question how far the provisions. 


AIR. 


Constitution of India, The answer 
the poser raised by the appellants lies 
in the meaning to be attached to the 
word ‘import’ contained in the provi- 


of R. 6 (i) contravene Art, 301 of the- 
“to. 


sions of the Act interpreted in the light © 


of the decisions of the Supreme Court 
hereinafter referred to, The Act 
passed by the Indian Legislature for 
the purpose of providing restriction and 
control of the transport by rail and im-~ 
port of cotton into certain areas, for the 
purposé cf maintaining the quality and 


reputation of cotton grown in those 


areas, a 
9. Sec, 3 of the Act runs as follows: 
“3 (1) The State Government may, for 

the purpose of maintaining the quality 
or reputation of the cottcn grown in 
any area in the State, by notification in 
the Official Gazette prohibit the import 
of cotton or of any specified kind of 
cotton into that area by rail, road, river 
and sea cr by one ar more of such 
routes, save under and în accordanca 
with the conditions of ‘a ‘icence : 

Provided that no such notification shall 
be deemed to prohibit the import into 
any protected area of packages contain- 
ing any kind of cotton and not. exceed- 
ing ten pounds avoirdupois weight. 

(2) Any such notification may prohibit 
the delivery to and the taking delivery 
by any parson, at any specified railway 
station situated in the protected area, of 
any cotton, the import of which by rail 
into that area is prohibited when such 
cotton has been consigned from a rail- 
way station not situated in that area, 
unless such person holds a licence for 
the import by rail of the cotton into 
that area.” . . 

10. Protected area has -been defined 
thus under S. 2 (g) of the Act: ‘Protect- 
ed area’ means an area into which the 
import of cotton or oè any kind of cot~ 
ton has been prohibited wholly or part- 
ly by a notification under S, 3.” 

11. Under S, 4 (1) booking of goods 


and parcels by rail is not permitted . 


from one railway station io’ a notified 
station unless both the rzilway stations 
are in the same protected area or un< 
less the consignor produces a certified 
copy of a licence for the import of cot« 
ton by rail into the protected area, in 
which such notified station is situated. 
Under S, 5, delivery of cotton at the 
notified. station is prohibited. unless the 
booking station also is in the same pro- 
tected area or the nezessary licence for 
import is produced. S.. V. 1) which cone 


was’ 


1979 Premier Cotton Spg. Mills v. -Dist. 


tains the rule-making . power provides 
that the State Government may by noti- 
fication. in the . official Gazette, make 
rules to provide for any of the follow- 
ing matters, namely— 


(a) Prevention of the import into a 
protected area by road, river or sea, 
save under and in accordance with the 
conditions of a licence, cotton the imi- 
port of which into that area has been 
prohibited wholly or partly by a notii- 
cation under S. 3. 


(b) terms and conditions to be contain- 
ed in licences, the authorities by which 
they may be granted and the fees 
which may be levied in respect thereof; 
and 


(c) the manner in which licences and 
the certified copies thereof shall >be 
dealt with on or after the delivery of 
the cotton to which they relate. 


12. The original notification issued 
under S, 3 of the Cotton Transport Act 
1923, as amended by the Cotton Trans- 
port (Amendment) Act, 1925, which is 
relevant for our purpose is as follows— 

“Whereas, it is necessary for the pur- 
pose of maintaining the quality and re- 
putation of the cotton grown in the 
areas in the Madras Presidency men. 
tioned in Sch. I hereto appended— 


Now therefore, in exercise of the 
power conferred by sub-s, (1) of S. 3 of 
the Cotton Transport Act, -1923 as am- 
ended by the Cotton Transport (Amend- 
ment) Act, 1925, and in supersession of 
the notification No, 344 dated 18-11-125 
at p. 2244, part I of the Fort St. George 
Gazette, dated 24-11-1925, the Goverror 
acting with his Ministers is hereby 
pleased to prohibit the import of cotton 
(kapas, ginned cotton or cotton wasze) 
into the area specified in Sch, I and the 
import of cotton seeds into the Tirunel- 
veli area as defined in that schedule by 
rail, road, river and sea save under and 
in accordance with the conditions of a 
licence prescribed in this behalf.” 

13. Schedule I to the said notification 
includes the State of Tamil Nadu. Rule 
6 (i) as amended is as follows— 

“A single licence to cover only cne 
consignment may be granted to such 
persons as can Satisfy the licensing au- 
thority that it is necessary to import 
cotton of a specified quantity and kind 
.by road and river into the. protected 
area or ‘passing through the protected 
area’ to any..unprotected area (vide G.O. 
Ms. No,.1740 Food and Agriculture), 
dated 25-5-1963,. Such licence shall: be 
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ix Form G and GG hereto annexed and 
siall be subject to conditions .stated 
therein.” 


14. It is as per R. 6 (i) that the Dis- 
trict Agricultural Officer (Certification 
and Enforcement) sent a communication 
to various appellants calling upon them 
to take out a licence to cover .one con- 
sgnment .in so far as, the cotton ‘pas- 
ss’ through the State of Tamil Nadu 
which is a protected area to the State 
cf Kerala which is an unprotected area. 


15. The question is what the 
meaning to be attached to the word 
‘mpor? occurring in the Act, In Em- 
gress Mills v. Municipal Committee, 
Wardha, AIR 1958 SC 341, the interpre- 
tation of the word ‘import’ arose for 
consideration in the folowing circum- 
Sances: The appellant therein, Empress 
Mills, had its spinning and weaving 
mills at Yeotmal. They were transport- 
ing bales of cotton from Yeotmal tò 
Hagpur by road vehicles end. during 
such transport the goods passed through 
the limits of Wardha municipality, The 
goods were neither unloaded nor re- 
baded at Wardha but were merely car- 
died across through the municipal area, 
during transit to Nagpur. S. 66 (1) (c) 
»f the C. P, and Berar Municipalities 
-\ct, 1922, provided a terminal tax on 
goods imported by rail or road at ə 
certain rate and also a terminal tax on 
goods exported by rail or road at cer- 
fain rates, The Municipal Committee 
ourporting to act under S. 66 (1) (0) of 
‘he Act and R. 1 of the rules made 
‘hereunder collected Rs. 240 as termi- 
nal tax on these goods on the ground 
that they were exported by the appel- 
‘ant from the limits of the municipality 
„f Wardha. The mills claimed a refund 
af the same on the ground that a mere 
assage of the goods through the Muni- 


is 


ipal limits of Wardha did not consti- 
-ute in law ‘import’ or. ‘export’ within 
-he meaning of the C., P. and Berar 
‘flunicipalities Act, 1922, In dealing 


with this contention J. L. Kapur J. 
peaking for the court stated as follows . 
‘at page 344)— 


“ ‘Import’ is derived from the Latin 
word importare which means ‘to bring 
n’ and ‘export’ from the Latin word 
exportare which means to carry out but 
hese words are not to be interpreted 
enly according to their literal deriva- 
tions, Lexicologically they do not have’ 
zny reference to goods in ‘transit’ a 
‘word derived from transire bearing , a 
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meaning similar to transport, ie., to go 
across, The dictionary meaning of the 
words ‘import’ and ‘export’ is not res- 
tricted to their derivating meaning but 
bear other connotations also, According 
to Webster’s International Dictionary the 
word ‘import’ means to bring in from 4 
foreign or external source; to introduca 
from without; especially to bring (wares 
or merchandise) into a place or country 
from a foreign country in the  transac< 
tions of commerce; opposed to export.. 


Similarly ‘export’ according to Web~< 
ter’s International Dictionary means ‘to 
carry away; to remove; to carry or send 
abroad especially to foreign countries 
as merchandise or commodities in the 
way of commerce; the opposite of im~ 
port. The Oxford dictionary gives a 
similar meaning to both these words. 


The word ‘transit’? in the Oxford Dic+ 
tionary means the action or fact of pass- 
ing across or through; passage or jour 
ney from. one place or point to another; 
the passage or carriage of persons oF 
goods from one place to another; it alsa 
means to pass across or through (some~ 
thing) to traverse, to cross, Even acs 
cording to ordinary meaning of tha 
words which is relied upon by the res- 
pondent, goods which are in transit or 
are being transported can hardly, bea 
called goods ‘imported into or exported 
from’ because they are neither :being 
exported nor imported but are merely 
goods carried across a particular stretch 
- of territory or across a -particular area 
with the object of. being transported to 
their ultimate destination which in the 
instant case was Nagpur.” : 


16. The learned ‘Judge proceeded to 
state further as follows— 


“By giving to the words ‘imported in- 
to or exported from’ their derivative 
meaning without any reference to the 
ordinary connotation of these words al 
used in the commercial sense, the de- 
cided. cases: in India have ascribed too 
general a meaning to these words which 
it appears from the setting, a context 
and history of the clause was not in- 
tended, The. effect of the construction 
of ‘import’ or ‘export’ in the manner 
msisted upon by the respondent would 
make railborne goods passing through a 
railway station within the limits of a 
municipality liable to the imposition of 
tax on their arrival at the railway sta- 
tion or departure therefrom or both 
which would not only lead to incon- 
venience but ‘confusion, and would also 
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result in inordinate delays and unbear- 
able burden on trade bcth inter State 
and intra: State. It is hardly likely that 
that was the intention of the Legisla~ 
ture, Such an interpretation would lead 
to absurdity which has, according to 
the rules of interpretation. tobe avoided 
RE Similarly the werd ‘export’ has re- 
ference to taking out of goods which 
had become part and parcel of the mass 
of the property of the local area and 
will not apply to goods in transit.....ie. 
brought into the areg for the purpose of 
being transported out of it. If the in- 
tention was to tax such goods then the 
word used should have been ‘re-export~ 
ed’ which means to’ export (imported 
goods) again; re-exportation means the 
exportation of imported goods”, 


17. In‘ the result, the Supreme Court 
held that the terminal tax under S. 66 
(1) (0) of the C, P. and Berar Municipa~ 
lities Act, 1922 is not lev.able on goods 
which are in transit.and are only carri- 
ed across the limits of the Municipality. 


18. The identical question again came 
up for consideration before the Supreme 
Court in Town Municipal Council v. 
Urmilla Kothari, AIR 1977 SC 873, There 
iron ore extracted from its mine heads 
in Hospet Taluka is brought over and 
stocked in Hubli Railyard by the Mysore 
Minerals Ltd. Messrs Urmila Kothari 
the respondent before the Supreme 
Court used to lift the iron ore in trucks 
from. Hubli rail-yard and carry to Kar- 
var and Belekari harbours, The trucks 
carrying the iron ore have to pass in 
the course of transit the municipal town 
of Kalghatgi in the State of Karnataka. 
Under S. 124 of the Karnataka Munici- 
palities Act, 1964, any article or animal 
brought into the municipal limits for the 
purpose of immediat2 exportation may 
at the option of the importer not be 
subjected to levy of octroi if such arti~ 
cles or animal be conveyed direct from 
the place of import to the place of ex- 
port by such routes, within such time, 
and under such supervisicn as the muni~ 
cipal council may by resolution deter- 
mine, R. 26 made ‘under the Act provides 
that in case the person bringing the 
goods wishes to transport the goods at 
once beyond the limits of the municipa- 
lity he shall do so only after obtaining 
a transport permit in Form IV, on pay- - 
ment of a fee or rupees two for each 
lorry and rupee one in other cases in 
the case of a city municizal council and 
rupee one for each lorry and fifty paise 


fa 
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in other cases in the case. of a town 
municipal council, Acting on these pro- 
visions the Kalghatgi . Municipal Couneil 
on the basis of the resolution passed by 
it and approved by the State ,.Govern- 
ment levied a fee of Re. 1 per truck of 
M/s. Urmila Kothari under S, 124 of tze 
Act read with Rule 26 of the rules, 2s 
already stated, the trucks were being 
used to carry iron ore from Hubli ral- 
yard to Karwar and Belekari harbours. 
It is in this context, the learned Judges 
of the Supreme Court happened to coz- 
sider the implication of the words ‘im= 
port into and export from’ the munic~ 
pal limits of any article or animal. Jas- 
want Singh, J, enunciated the law thus 
(at p. 875) :— 


“The opening words of S. 124 of the 
Act viz, ‘any article or animal brought 
into the municipal. limits for the pur- 
pose of immediate exportation’ on the 
construction of which the upshot of tze 
case depends are very important, Thy 
imply processes of ‘importing into’ or 
‘exporting from’ the municipal limits of 
goods or animals and are indicative of 
an element of repose and rest of tze 
goods within the Municipal limits, .1s 
rightly held by the Division Bench of 
the High Court, the expressions ‘brought 
into’ and ‘immediate exportation’ do not 
comprehend within their sweep the con- 
tinuous process of transit of goods, ` zy 
vehicles which merely use the Stete 
highways passing through the areas 
which lie within the municipal limit. 
In the instant case, the iron ore is car- 
ried in the trucks of the respondent 
which ‘merely pass through the areas 
which lie within: the municipal lims 
and is not unloaded and reloaded at ary 
place within the municipal area. AS 
such, the: important element of repose 
and rest which the words ‘brought into 
the municipal limits for the purpose of 
immediate exportation’ imply is absent 
in the instant case.’ 


19. After referring fo Empress Mis 
v, Municipal Committee, Wardha, ATR 
1958 SC 341, the learned Judge observed 
{at p. 875)— . 


“The enunciation of Taw in: the above 
case fully covers the present case, - In 
the present case, also, the. iron oce 
which is in transit from Railyard af 
Hubli to Karwar and: Belekari harbours 
can hardly be characterised as goo=s 
brought into or exported from:the muri- 
cipal limits of Kalghatgi because they 
are neither imported into: nor _. exported 
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fom any point within the municipal 
Lmits but .are merely carried across a 
particular stretch of territory or across a 
Earticular area with the object of being 
fransported to its ultimate destination.” 


20. The learned Judge finally observ- 
el that the continuity or continuing 
process of the carriage of iron ore is 
rot in any way in fact broken within 
the municipal limits of Kalghatgi and 
that the respondent Urmila Kothari 
could not be said either to bring in or 
export the iron ore as contemplated by 
S. 124 of the Act read with R. 26 of the 
tules and as such was not liable to pay 
the octroi or what was styled as ‘super- 
vision fee’, The learned Judge added 
that a contrary interpretation would 
make rail borne goods passing through 
the railway stations within the limits of 
tae municipality liable to the imposition 
cf the fee on their arrival at the rail- 
way stations and departure therefrom 
which would not be the intention of the 
Legislature, i 


21. The above decisions are clearly 

gpplicable to the facts of the case in the 
appeals before us,. The learned Advo- 
cate General submits that the two 
Supreme Court decisions above referred 
© are distinguishable in the sense that 
fiey deal with taxing statutes which call- 
ed for a stricter interpretation of the 
words ‘import into and export from’ 
while the Act with which we are con- 
cerned is a regulatory one which by vir- 
tue of the objects set out in the pre- 
emble calls for a broader interpretation 
cf these. words, We are unable to agree. 
‘The very purpose of the Act as is evi- 
cent from Sec. 3 ‘is to maintain the re- 
Eutation of cotton grown in any area by 
prohibiting the import of cotton grown 
in any area or of any specified kind of 
cotton into the area by rail, road, river 
cr sea. Thus, a restriction is sought to 
te imposed on the import of cotton into 
the prohibited area, We are therefore 
cf the opinion that the meaning given 
t the word ‘import’ by the Supreme 
Court in the decisions ‘referred to above 
epplies to the present case, In the cir- 
cumstances, we agree with the learned 
@unsel for the appellants and hold that 
tie appellants cannot be said to import 
fne cotton bales into the protected area 
& defined: in the Act when they are 
nly in the course of transit from the 
glace of ‘manufacture ‘outside Tamil 
Madu into the various factories in 
Eerala, In this view, we hold that the 
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appellants are not bound to take out 
licences in the Form ‘GG’ as required 
by the District Agricultural Officer 
(Certification and Enforcement) Tiruppur. 
The amended R. 6 (i) in so far as it 
states that a licence should be obtained 
in respect of cotton ‘passing through 
the protected area to unprotected area’ 
is beyond the powers conferred on the 
rule making authorities under S. 7 (1) 
of the Act in so far as it compels a per- 
son to take out a licence in respect of 
cotton ‘passing through the protected area 
toany unprotected area, The appellants 
are not bound to take out a licence so 
long as the cotton bales are only in the 
course of transit from outside the State 
of Tamil Nadu through the protected 
area in Tamil Nadu to their respective 
destinations in Kerala State. We however 
make it clear that it is necessary for 
the appellants to inform the respondents 
in writing before the transport of the 
cotton bales. through the- protected area 
in Tamil Nadu that the bales are not in- 
tended for import into any.of the 
protected area within the State of Tamil 
Nadu, but are only meant to pass 
through the protected area in the course 
of transit from the place of consignment 
outside Tamil Nadu to their respective 
destinations in the State of Kerala, We 
accordingly set aside the orders of the 
learned single Judge and-allow the ap- 
peals, In the result, we direct the res- 
pondents be restrained from insisting on 
the appellants to take out licences in 
respect of cotton bales which pass 
through the protected area in the State 
of Tamil Nadu in the course of their 
transit from outside the State to their 
destinations in the State of Kerala. 
There will be no order as to costs. 
Appeals allowed. 
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Pudu- 


Christinamary v. Vijay Siddharaj (SB) 


ALR. ` 


(A) Divorce. Act (4. of 1869), Ss. 17 
and 3 — Jurisdiction of court — Plea 
of last -residence — Plea can be sup- 
plemented during confirmation pro- 
ceedings. : 

The absence of a specific allegation 
as to tke place of last residence as 
between the two spouses is purely a 
question of fact which could be sup- 
plemented even at the stage when the 
matter comes up for confirmation of 
the order of dissolution by the High 
Court, In the instazt case there was 
sufficient material to show that the 
spouses last resided within the local 
limits of the origins] jurisdiction of 


the District Court that passed the 
order, (Para 3) 
‘ Anno: AIR Manual (3rd Edn.), Di- 


vorce Act, S. 3, N. 2; S. 17, N. 1 

(B) Divorce Act (4 of 1869), Sections 
3 (8) and 10 — Petition under S. 10 
by wife — Respondent marrying an- 
other woman withaut the petitioner’s 
consent and knowledge — Act of re- 
spondent entitled the wife to present 
the petition under S. 10. (Para 4) 


Anno: AIR Manual (3rd Edn.), Di- 
vorce Act, S. 10, N. 1. i 

(C) Divorce Act {4 of 1869), Ss. 47 
and 12 — Petition for dissolution of 
marriage — Absence of statement in 
petition that there is not any collusion 
or connivance between parties 
Effect. f 


The use of the word “shall” in Sec- 
tion . 47 ought not to be understood in 
a rigid manner. Collusion. as between 
the two spouses in order to snatch .an 
order for dissolution of a solemn 
marriage can easily be discovered even 
if the pleadings are delightfully. silent 
about the prescribed norms in S. 47. 

(Para 5) 

As each case has to be decided . on 
its own merits, the mer2 absence of a 
specific plea about the absence of col- 
lusion would not vitiate the entire 
matter so as to compel a court exer- 
cising jurisdiction: under the Divorce 
Act to dismiss the petition in limine. 
Tf proof aliunde is available so. as to 
satisfy the conscience of the court that 
there was no such collusion and such 
evidence is available either; in the 
pleadings or in the course of the hear- 
ing of the petition or at any other 
specific subsequent stage, this could be 
taken inio consideration and a mere 
accent upon ‘the verb “shall”. in. Sec- 
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tion 47 -shall not. be the sole criteria 
for the dismissal of a petition by ` a 
wife who is faced with a ‘circumstance 
where her husband has openly. violated 
the matrimonial bondage and taken 2 
second wife ‘and has deserted her. 

i i (Para 5) 


Anno: AIR Manual (8rd Edn.), Di- 
vorce Act, S. 47, N. 1; S. 12, N. 1. 
Cases Referred: Chronological Paras 
AIR 1964 Mys 67 (SB) 3 
AIR 1953 Cal 242 (SB) 3 


RAMAPRASADA RAO, C. J.:— This 
case comes up before us for confir- 
mation of the order passed by the 
District Judge, Pudukottai, who allow- 
ed the petition filed by the first wife 
and dissolved the marriage as between 
the petitioner and the first respondent 
on the ground that the first respon- 
dent contracted a second marriege 
with the second respondent after the 
solemnisation of the first marriage and 
that the first respondent - deserted the 
petitioner and is permanently living 
with the second respondent and hac a 
child through her also. The facts, as 
disclosed in the petition, are that fhe 
first respondent ‘married the petitioner 


on` 19-2-1973 ' in the. Sacred Heart 
Church, Pudukottai. and the marriage 
solemnisation certificate though not 


filed in the trial court, has been fied 
in this court which we marked as 
Ex, C. 1. Having thus married the 
petitioner on 19-2-1973, it appears that 
the first respondent married again, 20 
days thereafter on 11-3-1973, -he 
second respondent and was not fre- 
‘quenting the petitioner. The case of 
the petitioner is that after the first 
respondent took the second respon- 
dent as his wife without her kncw- 
ledge and consent, the first respon- 
dent suppressed such an act of adul- 
tery and neglected the petitioner also 
for a considerable length of time, The 
petitioner’s further case is that by 
mistake she did not add in the cri- 
ginal pleadings about the fact of both 
the petitioner and the first respond=nt 
having lived together lastly for abut 
five days up ‘to 14-5-1974 in Pudukotiai. 


In order to. fill up the void in che 
pleadings, C. M..P. No. 9401 of 1978 
was taken out in this court for p=2r- 


mission to file an additional affidevit 
disclosing such - factual residence- to- 
gether of the two spouses at Pudukot- 


tai on or about 14-5-1974. Having re- 
gard to the facts in this case and as 
there is no. opposition we permitted 
the petition and admitted the addi- 
tional affidavit in support of the plead- 
ings already on record. On the ground 
of adultery and taking another woman 
in marriage during the subsistence of 
the first spouse, the application for 
dissolution of marriage was filed in 
the District Court, Pudukottai under 
Section 10 of the Indian Divorce Act. 


Though the respondents were served, 
they were absent in the trial court. 
In fact, the learned District Judge 


noticed that Sri Rangaswami Iyengar. 
advocate, filed vakalat for both the 
respondents, But thereafter no counter 
was filed and no representation was 
made. The petitioner examined herself 
as P. W..1 and spoke to the facts al- 
ready referred to. When the matter 
came up before us in the first instance 
‘we perused the record and found that 
there was no specific allegation about 
the last residence of the spouses at 
Pudukottai, and Mrs. Hamsala Rajen- 
dran appearing for the first respon- 
dent, having taken up a preliminary 
objection about the maintainability of 
the petition itself on the technical 
ground that the District Court, Pudu- 
kottai, had no jurisdiction io entertain 
the petition in the absence of a spe- 
cific plea that the spouses were last 
residing together within the jurisdic- 
tion of the Pudukottai District Court, 
we permitted the petitioner to file an 
additional affidavit, which has since 
been filed and the permission to en- 
tertain the said affidavit has been 
granted by us in C.M.P. No. 9401 of 
1978. Another objection taken by Mrs. 
Rajendran acting as amicus curiae for 
the first respondent was that there 
was no specific allegation about the 
collusion in the pleading and as such 
an allegation is a condition precedent 
for the maintainability of the applica- 
tion itself, this is a fatality which can- 
not be cured and hence this petition 
has to be dismissed. 


2. The petitioner’s counsel filed an- 
other document in proof of the second 
marriage. which again was not filed in 
the court below. It is marked as Ex. 
C. 2 under which it is fairly clear 
that the first respondent took the se- 
cond respondent as his wife and that 
the marriage -was . celebrated at 
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Sri Sidhdhewaraswami temple. Kalya- 
namantapam, Kanchamalai, Salem Dt. 
On the basis of the testimony of 
P. W. 1, which was not challenged in 
any manner, 
inchoate pleading, the learned District 
Judge issued an order of dissolution 
subject to confirmation by this court. 


3. We may referto the factthat this 
“case cams up earlier before us and in 
the perspective of. events we gave an 
opportunity to the petitioner to com- 
plete the pleading at least at this stage 
and let in proof about the place of 
the last residence as between herself 


and the first respondent.. I, is in. that - 


context, that the affidavit filed with 
C. M. P. 9401 of 1978, has. been accept- 
ed by us. This shows that the peti- 
fioner and the first respondent were 
last residing together at Pudukottai. 
No doubt, the learned counsel for the 
first respondent is right when she 
pointed out the lacuna in the plead- 
ings and even the testimony of P.W. 1 
about the absence: of a specific allega- 
tion as to the place of last residence 
as between the .two spouses. This, in 
our view, is purely a question of fact 
which could be supplemented even at 
the stage. when the matter comes up 
for confirmation of the order of dis- 
solution by this court. This is a case 
in which both the respondents are 
aware of the petition. They did not 
participate ‘in it. -They « never wanted 
to involve themselves in it and the 
Nearned counsel for the second respon- 
dent, who is also appearing as amicus 
curiage before us says that she has no 
objection for the grant of an order of 
dissolution of marriage as prayed for. 
Taking all these circumstances into 
consideration, and as no counter was 
filed we after accepting. the evidence 
of the petitioner through her affidavit 
in C.M. P, No. 9401 of 1978, are of 
the view that there is sufficient mate- 
rial on record to show that the spous- 
es last resided within the local limits 
of the original jurisdiction of the Dis- 
trict Court, Pudukottai. The decisions 
referred to by Mrs. Rajendran as 
amicus curiae for the first respondent 
namely Premlatika v. Provash, AIR 
1953 Cal 242 (SB) and Clarance v. 
Raicheal, AIR 1964 Mys 67 (SB) are 
distinguishable. In the Calcutta case, 
there was absolutely no: evidence. The 


Special Bench noticed the records and 


but in the light of the. 


A.L RB. 


in the absence of any supplementary 
pleading or an attempt on the part of 
the aggrieved spouse to . supplement 
the pleading and the record, they had 
to necessarily hold that the District 
Court which passed the order of dis- 
solution did not have the requisite 
jurisdiction to pass the order, as the 
place where the spouses resided or 
last resided was not established to the 
hilt. In the Mysore case, the Special 
Bench noticed, as a fact, that there 
was no material to show that the two 
parties were together at any time 
within the limits of the District Court, 
to which portals the case was brought 
excepting to allege that they were pre- 
sentonthe date of marriage. The facts 
in our case are different. No doubt, .as > 
we said, the original pleadings were 
defective. But the respondents never 
challenged the pleadings or the course 
of the litigation, The petitioner has 
filled up the void in this court by fil- 
ing the supplemental affidavit, and 
swore that she and ‘her husband lived 
together as such spouses at Pudukot- 
tai, at her permanent residence for 
five days up to 14-5-1974, This allega- 
tion which is not. controverted is suffi- 
cient to rest jurisdiction in the Dis- 
trict’ Court. of Pudukottai, to entertain 
the petition which was ziled after two 
years after such da-a- of desertion. The 
petition was filed on 24-6-1976. The 
allegation is that or and - after 14-5- 
1974, the first respondent kept himself 
out of the compary of the petitioner 
and, therefore, the petitioner, by sup- 
plementing the pleadings which have 
not been challenged before us, has 
established that she and her husband 
last resided together at Pudukottai. 
Therefore,. it follows that the Dis- 
trict Court, Pudukottai as the court 
of original jurisdiction, within whose 
local limits the petitioner and ‘the first 
respondent last resided together, did | 
have the jurisdiction to entertain the 

application, - ; 


4. On the merifs, -we are satisfied 
that the first respondent took the se- 
cond respondent as his wife as plead- 
ed and it is proved by the production 
of Ex. Co 2, which is a record. main- 


tained in the regular course. by- Sri 
Sidhadheswaraswami Temple Kalyana- 
mantapam authorities. Therefore, it 


follows that the first respondent con- 
tracted -a marriage with another woman 
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within the meaning of S. 3 (8) of :38 
Indian Divorce Act when the form=r 
spouse of his was alive and without 
her consent and knowledge. Therefore, 
he has committed an act which entitl- 
ed her to present- a petition for se 
solution of marriage under S, 10 of 
he Divorce Act, - 


5. The only other ground of atte2k 
by the learned counsel for the first 
respondent is that the allegation as to 
collusion has not been expressly men- 
tioned .and that such a reference as to 
collusion is the sine qua non for he 
grant of relief under the Indan 
Divorce Act. No doubt, the language 
of S. 47 of the Divorce. Act says tzat 
every petition under the Act for a 
decree for dissolution of marriage, or 
of nullity of marriage, or of judicial 
separation shall state that there is zot 
any collusion or connivance betw=en 
the petitioner and the other party to 
the marriage, Rightly, therefore, an 
accent is given to the verb “shall” zp- 
pearing in S. 47 and the contention of 
Mrs. Rajendran is that in the absence 
of compliance with the imperatve 
guideline set in S, 47, the petition nas 
o fai. We are of the view that fhe 
use of the word ‘shall’ in S. 47 ought 







manner, Collusion as between the two 
spouses in order to snatch an order 


the prescribed norms in S. 4%. In tha 
instant case, the respondents having 
entered appearance through an advo- 
cate, deliberately kept themselves -ut 
of the court as well as the witness 


amicus 
curiae to contest the matter. The 
petitioner, examined as P. W. 1, wozid 


and her husband, These 
factors cumulatively taken is a vatid 
substitute for the absence of a plea in 
the pleadings that there was no stch 
collusion as between the spouses, 
As each case has to ba decided on its 
own merits, the mere absence of a 
specific plea about the absence of ci- 
Tusion would not vitiate the entre 
matter so as to compel a court exeri- 
sing jurisdiction under. the Indi=n 
Divorce Act to dismiss the. petition :n 
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not to be understood in such a rid | 


pleadings are delightfully silent about. 
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mine, If proof aliunde is available so 
esto satisfy the conscience of the court 
-hat there was no such collusion and 
that such . evidence is available either 
in the pleadings or in the course of 
the hearing of the petition or at any 
ether specific subsequent stage, this 
zould be taken into consideration and 
A mere accent upon the verb ‘shall’ 
n Sec, 47 shall not be the sole crite- 
-ia for the dismissal of a petition by 
a wife who is faced with a circum- 


. stance where her husband has openly 


7iolated the matrimonial bondage and 
saken a second wife and has deserted 
aer since 1974, We are satisfied that 
zhe petitioner is entitled to a decree 
for dissolution of marriage under Sec- 
sion 10, she having proved  substan- 
Hally all the. relevant facts which arg 
necessary to enable her to obtain an 
arder of dissolution of marriage. In 
these circumstances, the order of the 
tourt below is confirmed, 


6. We place on record our appre- 
tiation of the assistance rendered by 
Mrs. Hemsala Rajendran as amicus 
curiae for the first respondent, who 
brought to our notice certain lacuna 
appearing on record, which had to be 
rectified only in this court. 

Order confirmed, 
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P. GOINDAN NAIR, C. J. AND 
VARADARAJAN, J. 
Chikkaraj, “Appellant v, K., N, Vis- 
wanathan, Respondent. 
Letters Patent Appeals 
40 of 1976, D/- 8-11-1977.* 
T. P. Act (4 of 1882), Ss, 19,8 — 
Partition deed — Construction — Deed. 
jo be read as a whole — Held father 
aad life interest in his. share with full 
Powers of alienation. in his lifetime 
Jut son and daughters got absolute in- 
rest if father did not dispose of his 
interest in his lifetime — Interests 
wf son and daughters were vested in- 
terest and not contingent. A. A. O. 

No. 177 of 1975 (Mad). Reversed. 

One Kandhis sons and daughters got 
their properties divided by a register- 
a ee a 


"(Against Judgment. of N. S. Rama- 
szwami J. in A.A.O. No. 177 of 1975 
ete.) 

LV/AW/F320/78/DHZ 


Nos. 39 and 
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ed partition deed dated 7-4-1965. In that 
partition K . got for his share the 
properties mentioned in Sch, A to the 
partition. deed. These properties con- 
sisted of some shares in a textile com- 
pany called Lakshmi Milis and asmall 
house. The body of the partition deed 
no doubt, stated that the sharers 
should take the respective shares ab- 
solutely and enjoy them from genera- 
tion to generation with absolute powers 
of alienation. But it was stated in A 
schedule itself that son of K should 
take the share in the. house absolutely 
after the death of K. There was ’a 
Similar provision in A schedule itself 
in regard to the shares in Lakshmi 
Mills and it was stated that those 
shares should belong absolutely to the 
daughters of K after the death of K.In 
the Schedule E where the properties 
allotted -to the share of the son were 
mentioned, the share in the house al- 
lottedtoK also was included and it was 
stated that the son should take that 
share absolutely after the lifetime .of 
K. The shares in Lakshmi Mills allotted 
to the share of K in Schedule A to the 
partition deed had been put in Sche- 
dules J, K and L also and it was stated 
there that the daughters should take 
those shares after the lifetime of K. 


Held that the partition deed had to 
be read as a whole to gather the im- 
tention of the parties. The clause con- 
ferring an. absolute interest on K in res- 
pect of the properties allotted to his 
share in the partition should not be 
read in isolation and the clause in the 
deed which provided for the son and 
daughters taking the house portion 
andthe shares in Lakshmi Mills onthe 
death of K should not be regarded as 
repugnant and void. K had no doubt 
an absolute right in the properties al- 
lotted to his share in the partition 
deed and could dispose of those pro- 
perties during ‘his lifetime and” if 
those properties remained unalienated 
by him during his lifetime, the son 
would take the portion of the house 
allotted to the share of his father ab- 
solutely and the ‘daughters would take 
absolutely the shares in Lakshmi Mills 
allotted ‘to the share of their father in 
the partition deed. The rights which 


the son and daughters acquired by the 


. aforesaid clauses in the partition. deed- 


were vested rights and- not tontingent 
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rights, as the death of K was. an event 
which was certain to.. happen, where- 
upon the son.and daughters: became 
entitled to actual possession of the: 
properties. Thus K had a life estatein - 
the properties with full power of 
alienation over the. properties during 
his lifetime and in the event of K not 
exercising that power of alienation, 
those prcperties were to be taken on 
his death absolutely by the son and 
daughters and this right which the. 
son and daughters gx under the docu- 
ments wes a vested right and nota 
contingent one, and therefore, the pro- 
perties were not tne assets of K in 
the hands of the son end daughters 
and couid not be attached in the 
execution of the decree which the 
plaintiff had obtained against the as- 
sets, if any, of K in the hands of his. 
children, Case law discussed. A. A. 0. 
No, 177 of 1975 (Mad), Reversed. 
(Paras 16, 17, 19) 
Anno: AIR Comm. T., P. Act, (4th, 
Edn.) S. 8, N. 20, S. 19, N. 9. 


Cases Referred: Chronological Paras 


AIR 1976 SC 794 at’ 
(1973) 86 Mad LW 456 13° 
(1966) 79 Mad LW 141 © 14 
AIR 1965 Mad 193: 77 Mad LW 

691 14 
ATR 1964 SC 1323 15 
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187 3 
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AIR 1949 Mad 630: 62 Mad LW 
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AIR 1933 Cal 253 “43 
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(1809) 16 Ves Jun 168: 33 ER 947, 
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VARADARAJAN J. :— These Letters. 
Patent appeals have been preferred 
against the judgment of N. S. Ramar - 
swami J. in A.A.O. 177 of 1975 and 
183 of 1975--respectively. - 


2: The appeals before the earned 
Judge were filed by the decree-holder 
Viswanathan — A.A.0.° 177 of 1975- 
against ‘the ‘order of the ‘Subordinate 
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Judge Coimbatore, allowing E: A.¥o. 
1486 of 1974-which had been filed by 
the fourth defendant (the appellant in’ 


L. P.A. 39 of 1976) under Section 47 
C.P.C. against the attachment of a 
portion ‘of the house property in 


execution of a decree as an asset of 
his father Kunne Gounder in his hands, 
and -A.A.O. No, 183 of 1975 against 
the order of the Subordinate Judge of 
Coimbatore dismissing E. P. 304 of 
1972 in which the respondent had at- 
tached certain shares in Lakshmi Malls 
as an asset of Kunne Gounder in the 
hands of defendants 7 to 9, the daugh~ 
ters of Kunne Gounder and the gp- 
pellants, in L. P. A. 40 of 1976. 


3. Kunne Gounder, the father of 
the appellants, who died on 27-8-1957, 
appears to have been appointed as a 
trustee along with one Lingayi Goun- 
der in the will executed in 1925 by 
one K. Nanjappa Gounder, the father 
of the .respondent’s adoptive father 
K. N. K. Nanjappa Gounder. The res- 
pondent’s case was that Kunne Gown- 
der and Lingai Gounder had been ap- 
pointed as trustees to manage the p-o- 
perties bequeathed to Nanjappa in “he 
will with a direction that they should 
hand over the properties to Nanjappa 
on his attaining majority. The will cen- 
tained a provision that Kunne Goun- 
der and his male heirs should teke 
the properties absolutely in case the 
legatee Nanjappa died without a male 
issue. The respondent’s case is that on 
the legatee Nanjappa attaining majo- 
rity, Kunne Gounder surrendered pos- 
session of only a part of the estate 
but not the shares in two nidhžes. 
Kunne Gounder filed O. S. No. 22 of 
1961 in the Sub Court, Coimbatore, 
questioning the respondent’s adoption 
by Nanjappa, but failed in that suit as 
well as in the appeal No. 207 of 1°63 
which he had filed in this court. Afer 
the dismissal of the appeal, holding 
that the respondent had been validly 
adopted by Nanjappa and was entitled 
to the properties mentioned in the 
will, including the shares in the two 
nidhies, the respondent filed 0..S: 
No. 915 of 1970 against the sons and 
daughters of Kunne Gounder subse- 
quent to his death for recovery of the 
monies due under the shares and cece 
tained a:decree. 

4. During the pendency of the said 
` appeal - No.: 207: of -1963, :. Kunne Goun- 
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der and- his sons’ and -daughters got 
their properties divided by a registered 
partition deed Ex, A. 1 dated 7-4-1965. 
In that partition Kunne Gounder got 
for his share the properties mentioned 
in Sch. A to the partition deed. These 
properties consisted of some shares ina 
textile company called Lakshmi Mills 
and a small house forming a part of 
door No. 16/86 Okkiliyar St., Coimba- 
tore. besides cash of Rs. 5000. Accord- 
ing to the appellants, a major portion 
of the house property fell to the share 
of Chikkaraj, the appellant in L.P.A. 
39 of 1976, and his three brothers in 
specific shares, and the pcrtion allot- 
ted to the appellant was comparatively 
smaller than the portions allotted 
to each of his brothers. Therefore, 
it was agreed that the portion of the ' 
house - allotted to the share of the 
father should belong absolutely to the 
appellant in L.P. A. 39 of 1976, after 
the death of his father. This intention 
was clearly expressed in the partition 
deed, Similarly, the shares in Lakshmi 


Mills, allotted to the share of the 
father, were to be taken absolutely 
by his daughters, the appellants in 
L. P. A. 40 of 1976, after his death. 


This intention is clearly expressed in 
the partition deed, and as per the ar- 
rangement, the father got only a limit- 
ed right in the portion of the house 
and all the shares in Lakshmi Mills 
allotted to his share in the partition in 
accordance with the common intention 
of all concerned. The appellants in 
LPA 39 of 1976 became absolutely 
entitled to the portion of the house 
and the appellants in the cther. appeal 
became absolutely entitled to all the 
shares in Lakshmi Mills allotted to the 
share of their father on his death on 
27-8-1967. The decree obtained by the 
respondent on 5-12-1972, in O. S. 915 
of 1970 provides for recovery _of the 
amount only from the assets of Kunne 
Gounder in the hands of the appellant 
and his brothers and sisters. 

5. The respondent got the ‘portion 
of the house and all the shares in 
Lakshmi Mills allotted to the share of 
the father Kunne Gounder in the par- 
tition attached in execution of the 
decree in E. P. 96 of 1974 and E.P. 
304 of 1973 respectively as the assets 
of the father Kunne Gounder in the 
hands’ of the appellants. The appel- 
Iants in. LPA .39 of 1976. therefore 
filed E, A. -486 of 1974 : under. S. 47 
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C. P.C. praying for raising: the attach- 
ment on the ground that the property 
was not asset of Kunne  Gounder in 
his hands but was his absolute pro- 
perty. The appellant in LPA.. 40 of 
1976 contended in E, P. 304 of 1973 


that the shares. in Lakshmi. Mills, 
which the respondent got attached as 
an asset of Kunne - Gounder in the 


hands of the appellants in LPA. 40 of 
1976, were not Kunne Gounder’s as- 
sets in their hands but were their ab- 
solute properties and therefore the 
attachment was not valid, The conten- 
tion of the respondent in the objection 
filed in E. A. 1486 of 1974 and in his 
E. P. 304 of 1973 was that during the 
pendency of the appeal No. 207 of 
1963 in this court Kunne Gounder and 
‘ hissons and :daughters effected a parti= 
tion of the ancestral: properties of the 
family and the  self-acquired proper- 
ties of Kunne Gounder fraudulently 
without making sufficient provision for 
meeting the debts of the family, in- 
cluding the debt due. to him for which 
he obtained a decree in O. S.. No. 915 
of 1970, with the object of defeating 
and delaying creditors and that. the 
- properties were’ the assets of. Kunne 
Gounder in the hands of the appellants 
and the attachments are therefore valid, 


6. The Subordinate Judge, Coimba- 
tore, who heard E. A. No. 1486 of 1974 
found that the properties. divided ‘un- 
der the partition deed, Ex, A. 1 were 
joint family properties and that Kunne 
Gounder, to whose share the proper 
ties described in Schedule A in the 
partition deed had been allotted, had 
only a life interest in those properties 
and the absolute interest in a portion 
of the house was to go to the appel- 
lant in L. P. A, 39 of 1976 on the 
death of Kunne Gounder. He further 
found that the appellant in L. P. A. 39 
of 1976 had acquired a vested interest 
in that portion of the house under 
S. 19 of the T. P. Act .and, therefore, 
the property ..was not-an asset of 
Kunne Gounder in his hands. In that 
view, the Subordinate Judge allowed 
E. A. 1485 of 1974, and raised the ate 
tachment. Another Subordinate Judge, 
who heard E. A. 304 of-1973 came to 
the same conclusion and he dismissed 
E. P, 304 of 1973 holding that the 
shares were not the asset- of Kunne 
Gounder in:the hands of the . appel- 
lants in L, P, A. 40. of 1976,- 2 
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7. The decree-holder. filed A, A. O. 
177 and 183 of 1973 against the order 
allowing E, A, 1486 of 1974. and dis- 
missing E. P, 304 of 1973. The conten- 
tion urged on behai? of the appellants 
hereinbefore N. S, Ramaswami J. who 
heard koth the appeals, was that 
Kunne Gounder had only a life estate 
in the properties -mentioned in Sche- 
dule-A to the partition deed Ex, A-1, 
and that the appellants herein became 
absolute owners of those properties on 
his death and were no: in possession 
of any of his assets and, therefore, the 
attachments were not valid. In the 
partition deed the. A Schedule pro- 
perties had been allotted to the father 
Kunne Gounder while the E Schedule 
properties had been allotted to the ap- 
pellant in L.P. A. 39 of 1976 and the 
properties mentioned in Schs. J, K and 
L had been allotted. to the shares of 
the appellants in the other appeal. 
N. S. Ramaswami J. found that as per 
the body ofthe partition deed. Ex. A.1, 
the A Schedule properties are to be 
taken by Kunne Gourder absolutely , 
with powers of alienation and that in 
the B. Sch. allotted to the share of 
of the appellant in L, P., A.39 of 1976, 
it is stated that he should take the 
portion cf the house property men- 
tioned in A Sch, to the partition deed 
absolutely after the death of Kunne 
Gounder and that there is a similar 
provision in regard to the shares in 
in Lakshmi Mills allotted to Kunne 
Gounder in the A. Sch. of the partis 
tion deed in the J, K and L Schedules, 
viz. that the daughters should take 
these shares absolutely on the death of 
Kunne Gounder. The -learned Judge 
held that Kunne Gounder took an 
absolute estate in the properties im 
question and that tke gifts over to tha 
appellants herein were inconsistent 
with the absolute estate and therefore 
void. In coming to this conclusion the 
learned Judge relied upan the decision 


of the Privy Council in Raghunath 
Prasad Singh v. Deputy Commr. 
Partabgarh 58 Mad LJ 1: (AIR 1929 
PC 283). The learned Judge allowed 


both the appeals observing that :— 


“Tam of the view that under ` ths 
partition deed. Kunne Gounder took an 
absolute estate in respect of the. A 
Schedule property. but indicated in the 
same. document regarding’ the manner 
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these properties are available on his 
death, amongst his children, Otherwise, 
the latter clause in the document word 
be repugnant to the former.” 

Before we construe the partition deed, 
Ex. A. 1 in the light of the -decisicns 
placed before us by the learned coun- 
sel for the parties, we would like -0 
refer to some portions of the judgment 
of the learned Judge, The learned 
Judge has observed in a portion of his 
judgment thus :— 


“I do not believe that the parties 
intended that Kunne Gounder should 
have only life estate in the properzy. 
It is not possible to hold that the sub- 
sequent clause is a defeasance.” 

The body of the document Ex, A. 1, 
which is, in Tamil, no doubt, statas 
that the shares should take the res- 
pective shares absolutely and enjoy 
them from generation to generation 
with absolute powers of alienation. The 
A Sch. in the partition deed includ3s 
the shares in Lakshmi Mills and a 
portion of the house bearing decor 
No. 16/86 Okkiliar St, Coimbatore. 
But it is stated in the A Schedule ft- 
self that the appellant in L.P.A, 39 


1976 should take the share in fhe 
house absolutely after the death of 
Kunne Gounder, There is a similar 


‘provision in the A Sch. itself in r2- 
gard to the shares in Lakshmi Mls 
and it is stated that - those shares 
should belong absolutely to the zp- 
pellants in L, P.A. 40 of 1976 after 
the death of Kunne Gounder. In the 
Schedule E where the properties al- 
-lotted to the share of the appellant ‘n 
L. P.A. 39 of 1976 are mentioned, the 
share in the house allotted to Kunne 
Gounder also is included and it is 
stated that. the appellant in L.P.A. 39 
of 1976 should take that share ab- 
solutely after the lifetime of Kunze 
Gounder. The shares in Lakshmi Mi‘ls 
allotted to: the -share of Kunne Goun- 
der in Schedule A to the partition 
deed has been put in Schs: J, K, -and 
L also and it is stated there that t-e 


appellants in L. P. A. 40 of 1976 
should take those shares. after 
the lifetime of Kunne Gounde-. 
The intention of the parties appears 


to be that if Kunne Gounder had not 
alienated the: properties allotted to Hs 
share in the partition under Ex. A. 1, 
during - his lifetime, they ‘should ba 
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taken absolutely by the appellants as 
indicated in the document, Therefore, 
it is not. possible to agree with N. S. 
Ramaswami J. that it is not possibie 
to believe that the parties intended 
that Kunne Gounder should have only 
a life estate in the properties, for, it 
is clear that the parties appear fo 
have intended that he should have a 
life estate in ‘the properties with also 
a power of absolute disposition over 
fhe properties, 


8 N. S. Ramaswami J. has obser- 
ved in his judgment thus:— 


“It is not in dispute that the debt 
for which the appellant had obtained 
a decree is a pre-partition debt, There- 
fore, even if the properties dealt with 
under. the partition deed are the joint 
family properties of Kunne Gounder 
and his sons, so long as the debt is 
not tainted with illegality or immora- 
lity, even the shares allotted to the 
sons would be answerable to the debt, 
unless it is shown by the sons that 
the partition is a bona fide one, That 
being so, if it has to be construed 
that the intention of the parties in 
this case was to confer only a life 
estate on Kunne Gounder in respect 
of the properties allotted to his share, 
it would not be a bona fide arrange- 
ment.” 


It is not possible to agree with this 
observation of the learned . Judge, for. 
fhe respondent has not proceeded in 
the suit filed by him on the basis that 


the debt was a _ pré-partition debt 
for which even the sons of Kunne 
Gounder would be liable so long 
as they do not establish that 
it is tainted with immorality or 
illegality, for the respondent him- 
self has sought for a decree in the 


suit only against the assets of Kunne 
Gounder in the hands of his’ legal re- 
presentatives and, ` therefore, it is not 
open to the respondent to proceed 
against the interests of Kunne Goun- 
der’s sons in the joint family proper- 
ties. It is mot possible fo hold that the 
partition under Ex. A. 1, is not bona 
fide merely because’ the’ appellants 
have been given an absolute right in 
the properties allotted to the share of 
Kunne Gounder in case those proper- 


ties “remained unalienated ` by ` him 
during his lifetime, for, under the 
terms of the partition deed it was 
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open to any creditor of Kunne Gounder 
to proceed against the properties al- 
lotted to his share in the partition and 
recover any debt due from him in his 
lifetime, : 


9. As mentioned already, a portion 
of the house property and the shares 
in Lakshmi Mills have been put in 
schedule A to the partition deed, 
Ex. A-1, and allotted to the share of 
Kunne Gounder; The portion of the 
house allotted to the share of Kunne 
Gounder has been put even in sche- 
dule E in which the properties allott- 
ed to the share of the appellant: in 
L. P. A. 39 of 1976 are mentioned, . and 
-it is stated that he should take that 
portion of the house absolutely on 
the death of Kunne Gounder. Similar- 
ly, the shares in Lakshmi Mils al- 
lotted to Kunne Gounder have been 
put even in the Schedules J, K, L in 
“which the properties allotted to the 
share of Kunne Gounder’s daughters, 
the appellants in L. P. A. 40 of 1976 
are mentioned and it is stated there 
that they should take their shares on 
the death of Kunne.Gounder. . In the 
body of the document it is stated that 
the properties allotted to each of the 
parties to the document have been 
taken by each of them and they have 
been allotted to each of them to | be 
enjoyed by them absolutely from gene- 
ration to generation without any claim 
from any other party to the document. 
The contention of the learned counsel 
for the appellants is that all the terms 
of the document should be read to- 
gether and an attempt should be made. 
to give effect to every part of the 
document, if possible, and that if such 
a course is adopted, what would em- 
erge is that Kunne Gounder had. only 
a life estate in the properties with an 
option to exercise the power of dis- 
posal over the properties during _ his 
lifetime and that if he did not exer- 
cise that option and had left the pro- 
perties intact at the time of his death, 
those properties should be taken abso- 
lutely by. the appellants in accordance 
with the terms of the document. The 
contention is that the appellants have 
acquired a vested right in the proper- 
ties on the date of the document and 
that their right to enjoy the proper- 
ties in the event of those properties 
remaining unalienated by Kunne Goun- 


der had been postponed till after the 
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death of Kunne Gouhder and, there- 
fore, the properties could nof be at- 
tached in the hands of the appellants - 
as the assets of Kunne Gounder. l 
10. The learned zounse] for the rex 
spondent does not contend that the 
gift over to the appellants. should not 
be upheld. But his contention is that 
the appellants got the properties only 
on the death of their father Kunne 
Gounder and that shey are, therefore, 


_assets of Kunne Gounder in their hands 


liable to be. proceec2d in execution of 
the decree, Thus it is contended that 
there is no vesting of the properties 
on the appellants in the lifetime of 
Kunne Gounder., Ir this connection it 
is necessary to bear in mind the pro- 


visions of S. -19 of the Transfer of 
Property Act which reads:— 
“Where, on. a transfer of property, 


an interest therein is created in favour 
of a person without specifying the 
time when it is to take effect, or in 
terms specifying that it is to take ef- 
fect forthwith or om the happening of 
an event which must -happen. such 
interest is vested, unless a contrary in- 
tention appears from: the terms of the 
transfer. 


A vested interest is not -defeated by 
the death of the transferee before he 
obtains possession; j Jr 


Explanation:— An intention that an 
interest shall not be vested is not to 
be inferred merely from a provision 
whereby the enjoyment hereof is. post- 
poned, or whereby a prior interest in 
the same property is given or reserv- 
ed to some other person, or whereby 
income arising from the property is 
directed to be accumulated until the 
time of enjoyment arrives, or from a 
provision that if a particular event 
shall happen the imzeres; shall pass to 
another person.” 

11. It is also nezessary to bear in 
mind the principles governing the con- 
struction of documents. The Supreme 
Court has observed in Navaneetial v. 


Gokul, AIR 1976 SC 794 thus (at 
p. 797):— i 
“In construing a document whether 


in English or in Verancular the funda- 
mental rule is to ascertain the inten- 
tion from the woris used; the sur- 
rounding circumstances are to be con- 
sidered; but that is only for the pur- 
posé of finding out the intended mean-~ 
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ing of the words which. have actually 
been employed...... the true intention 
of the test at or has to be gather2d 
not by attaching importance to isolated 
expressions but by reading the will as 
awhole with all its provisions aad 
ignoring none of them as redundant 
or contradictory.” ` 


The court must accept, if possib.e, 
such construction as would give to 
every expression some effect rater 
than that which would render any of 
the expressions inoperative Where 
apparently conflicting dispositions can 
be reconciled by giving full effect .to 
every word used in a document. such 
a construction should be accepted in- 
stead of a construction which world 
have the effect of cutting down the 
clear meaning of the words used by 
the testator It is one of the 
cardinal principles of construction of 
wills that to the extent that it is legal- 
ly possible effect should be given to 
every disposition contained in the will 
unless the law prevents . effect being 
given to it. Of course, if ‘there ere 
two repugnant provisions conferring 
successive ‘interests, if the first interest 
created: is valid the subsequent interest 
cannot take effect, but a court of ccmm- 
struction will proceed to the farthest 
extent to avoid repugnancy so that 
effect could be given as far as pes- 
Sible to every testamentary intention 
contained in the will.” 


weaeas 


°12. In a much earlier decision in 
Kumaran v, Mattom, AIR 1957 Ker 
119 a Bench of the Kerala High Court 
has observed (at p. 121):— 


. “The principle has been well settled 
that the meaning of any particu_ar 
.Clause in gifts or Wills is to, be collezt- 
ed from the entire instrument and all 
its parts are to be construed with re- 
ference to each other, And before a 
provision is disregarded on the ground 
of repugnancy to the main provision, 
every attempt must be made to-reccn- 
cile, if possible, the two provisions to 
see whether the main object of the 
transferor owas to make an absolnte 
transfer or only a restricted transfer.” 


13. In the earlier decision in Kri- 
shna Iyer v. Swaminatha Iyer 8 Mad 
LW 140:(AIR 1919 Mad 768), decd- 
ed by a Bench of this court, cme 
- Kuppuswami Iyer, the last male owrer 
_ of the properties in suit and  otner 
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properties executed a will under which 
Kis mother, widow and natural bro- 
tner were the legatees. Subsequently, 
taere was a compromise decree which 
s2cured to two persons rignts in cer- 
tain properties dependent on the death 
ef the testator’s mother. Seshiammal. 
One of those two persons alone was 
alive and Seshiammal died subsequent- 
ly. The other person contended that 
zs he alone was alive at the time of 
Seshiammal’s death, the heirs of the 
cther person were not entitled to any 
rights. The learned Judges repelled 
the contention that the two persons 
did not take a vested interest in the 
Eroperty and held that the compro- 
mise which secured rights to the two 
Persons dependent upon the death of 
Seshiammal created `a vested right 
znd that. vested interest under the 
Indian Law does not pass by’ survivor- 
ship but is inheritable and divisible 
setween the two donees. In Govinda- 
raja Pillai v. Mangalam Pillai 36 Mad 
LW 733: (AIR 1933 Mad 80), a Hindu 
husband settled certain properties on 
his wife, saying in the settlement deed 
that the wife should hold and enjoy 
them ‘with: all rights’ and that if she 
was to die without issue, her brothers 
should take the properties, Subse- 
quently, in a compromise in a suit 
between the husband and wife, some 
cf those properties were allotted to 
fhe husband absolutely and the rest 
zo the wife. On the death of the wife 
ssueless, her brothers claimed the pro- 
perties allotted to the wife in the 
compromise, But the husband, who 
rad adopted a son after the death of his 
wife, resisted the claim of his wife’s 
>rothers, Ithas been held by Sundaram 
Zhetti J. that the moment the wife 
died without any issue either natural 
er adopted, the properties devolved on 
her brothers by reason of the defeas- 
ance clause and the gift over to them 
and that the properties having vested on 
her brothers on her death, could not 
`e divested by reason of the subse- 
quent adoption ‘made by the husband. 
In Swarnamoyee v, Probodh Chandra 
AIR 1933 Cal 253, one Mondal exe- 


cuted a will in 1868 giving certain 
Government promissory notes to his 
wife B, on her death to his daugh- - 
ter D, who had two sons K and J, 
2f whom K predeceased both Band D,B 
dying before D. It was contended be- 
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fore the Bench of the Calcutta High 
Court in that case that the whole ob- 
ject of the will was to keep these 
Government - promissory notes away 
from the brother of the testator and 
his line and. that ‘nothing else was 
done by the will than to leave them 
to his wife and then to his daughter 
and thereafter to his daughter’s sons 
as it would be in the case of intestacy. 
The learned Judges repelled that con- 
tention, observing:—. .- ' 


“We think it was his intention to 
make - gifts in praesenti in their fav- 
our, only postponing the enjoyment 
thereof in the case of the daughter 
till on the death of the widow, and 
in the case of .the grandsons till the 
lives of the widow and the daughter 
were over. We have been asked to 
construe the words used in their natu- 
ral meaning; it is true that it is not 
expressly stated in the: will that the 
estate to the widow was for her life, 
or that the estate to the daughter was 
for her life, and it is also true . that 
so far as the widow and the daughter 
are concerned, the devise -apparently 
is no more restricted in its character 
than in the case of the grandsons. But 
taking the whole of the bequest -to- 
gether and giving the words their 
natural meaning we are driven to the 
conclusion that what was meant was 
that it would go to the widow for her 
life, then to the daughter for her life 
and thereafter to the grandsons abso- 
lutely, In other words, the intention 
was to create an absolute estate in the 
grandsons with the two life estates 
intervening a ‘thing not unknown ` or 
repugnant to Hindu Law. The will, 
having regard fo its date, is not gov- 

‘erned by the Succession Act, but 
even if the principles of that Act: are 
applied to it, the same result is reach- 
ed because the interests created are 
not ‘contingent?’ but ‘vested?’ The ex- 
pression ‘on her death’ must be taken 
to indicate merely the time when the 
gift over is to be reduced to posses- 
sion and not the time when the right 
to such ‘possession vests. (See Hallifax 
v. Wilson (1809) 16 Ves Jun. 168). The 
principle underlying this rule is that 
na contingency . is imported by the 
fact that the legacy is given after a 
life estate in the property bequeathed. 
As nothing is more _ 
‘every person who lives must die,’ the 


certain than that. 


A.L R. 


death of a life tanant is an event 
Mot contingent but certein”, i 


We see the follcwing passage in a 
decision of the Patna High Court in 
Kalipragad v, Ramgolam, AIR 1937 
Pat 163:— i 


x 


“The existence of a power of ap- 
pointment would not prevent the vesta 
ing of the remainder, because where 
estates are subjected to’ a general 
power of appointment in the first 
taker with remainder: cver in default 
of such appointmen:, the power does 
re suspend the -remaincer from veste 
ing”, — ; i 


In Lakshmiammal v, Allaudin, (1962) 2 - 
Mad LJ 187:(AIR 1962 Mad 247) one 
Subbiah Pillai executed a Will in 1931 
(Ex. A-1) and died soon afterwards 
leaving his widow Laksamiammal. and 
two . daughters Amirthammal and 
Ammakutti, The will purported to 
deal with two items of properties and 
it gave them to the widow with 
absolute rights and also provided that 
after her lifetime item 1 should go to 
Amirthammal and item 2 to Amma- 
kutti. Amirthammal . and  Lakshmi-+ 
ammal died in 1942 and 1948 respec- 
tively. The question for consideration 
before Ramkrishnan J., who decided 
that case, was whether Lakshmi- 
ammal got an absolute estate or 
only a limited estate with tha 
vested remainder :n the two daugh- 
ters. The trial vcourt had found 
that the first part ef ths will granted 
an absolute estate to the widow and 
the gift over to ths daughter was a 
repugnant clause and therefore in- 
valid, as has been held in the pre- 
sent case by N. S. Ramaswami-J. But 
the lower appellate Court however 
decided that the wll has to be con- 
strued as a whole end if so construed, 
the subsequent cleuse had the effect 
of reducing the interest of Lakshmi- 
ammal to a life estate. Ramakrishnan 
J. agreed with the lower appellate 
court and held. that the ‘widow 
Lakshmiammal had only a life estate, 
A similar case came up for considera- 
tion before Ganesan J, in Ramaseeni- 
vasa Iyengar v. Padmasani Ammal, 
(1973) 86 Mad LW 456. In that case 
the terms of the will were that the 
property should be : taken by tha 
daughters of the testator, C and F in 
equal shares with absolute rights, ‘but 


ae 
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the share of the lady without issue 
shall, after her death, be taken by the 
lady with issues along with her child- 
ren, Ganesan J, has`observed in that 
decision:— 


‘In deciding the question, the court 
has to take into consideration not only 


the terms of the earlier devise tut 
also other subsequent provisions n= 
consistent with an absolute gift such 


as a restriction on alienation or Aft 
over on the donee disposing or failing 
to dispose of the property...... On a 
fair construction of the. terms of the 
Will in this case and taking the docu- 
ment as a whole, I am clear that the 
testator intended by the earlier clause 
that the two daughters including Chel- 
lammal should take only a life estateif 
they had no issue and that on - the 
death of the lady without issues the 
property should be taken absolutely 
by the surviving daughter with issues.” 

14. A clause in a partition arrange- 
ment in Tamil came up for interpre-a~ 


tion before Ramachandra Iyer C. J. 
and Venkatadri J, in Ramaswami 
Chetti v. Venkatammal, 177 Mad LW 


691: (AIR 1965 Mad 193), in a Letters 
Patent Appeal which arose from the 
judgment of Veeraswami J. as he then 
was, and when freely translated read 
thus (at p. 194):— 


“We have agreed that the proper- 
fies set out in schedule A hereto, 
worth Rs. 3500 should be enjoyed by 
No. 1 (Alagarsami Chettiar), with a 
right to create mortgage, othis and 
waram leases but with no power of 
sale or gift; that if, beyond creating 
mortgages, othis and waram leas2s, 
party No. 1 (Alagarsami Chettiar) were 
to execute sales or gifts, such salesor 
gifts will not. be valid. If No 1 
were to marry again and by tat 
marriage he gets other heirs, thcse 
heirs alone shall take the A 
schedule properties after his life- 
time and after performing his obse- 
guies; the heirs born of the second 
wife shall discharge the debts con- 
tracted by No. 1 of us and enjoy tae 
properties absolutely. If No. 1 of us 
were to marry again bu; does not cet 
a male heir, the second of us, that 
is, Subbiah, shall, after the lifetime 
of the first perform his obsequies and 
he shall take the A schedule proper- 
ties. with absolute rights, If No. 1 were 


` disposition. 


tə borrow, the second of us shall dis- 
carge those debts”, 7 ` 
I- was contended before the learned 
Judges that on the terms of the docu- 
raent (Ex. A-l in that case) an abso~ 
Lite estate on Alagarsami Chettiar 
raust be implied and that what re-« 
mained with Alagarsdmi must be regard- 
ed as his absolute property and the 
restrictions placed upon it should not 
te held to be binding upon him. The 
jzarned Judges observed (at pp. 195, 
w6, 197):— 


“We are, however, unable to agree 
that there will be a distinction in the 
matter of construction between a par- 
tation deed and other documents inter 
vivos or by way of a' testamentary 
In both the cases the 
axtent of rights obtained by a party 
should be determined on a true 
construction of the document, It is 
true that in an ordinary partition deed, 
there would be no occasion for pro- 
viding for the destination of the pro- 
aerty after the lifetime of the sharers. 
But a partition deed, sometimes may 
cake the form of a family arrange- 
ment. whereunder benefits might be 
conferred not merely on the imme~ 
ciate parties to the partition, but on 
ether persons aswell. Inthe instant case 
Eaving regard to the surrounding cir- 
qumstances and the . express language 
employedin the document, the arrange- 
ment that was entered into between 
Alagarsami Chettiar and his son was of 
a twofold character, namely, a parti- 
ton and a settlement, Alagarsami 
Chettiar was old, and it was, perhaps, 


‘tmought that it would be wiser, even 


et the time of the partition to provide 
fr the devolution of the properties in 
accordance with the arrangement 
thereby conferring benefit on any son 
taat Alagarsami Chettiar might have 
tarough the contemplated second mar- 
riage. The gift over to the second 
~vife’s son, and. failing him io Subbiah, 
coes indicate that Alagarsami Chettiar 
was to take only a life estate.- The 
farther provision denying him the 
Lower of sale or gift, confirms this in- 
tarpretation. Except the fact that a 
power to raise a loan on mortgage or 
to grant leases, has been given, there 
ic no other indication in the document 
t> show that Alagarsami Chettiar was 
tm have an absolute estate in the pro- 
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perty. At one stage of the arguments, 
learned counsel contended that the 
provision for the destination of the re- 
mainder, should be regarded as inva- 
lid, being repugnant to the absolute 
estate inhering in Alagarsami Chettiar. 
It is an accepted rule of construction 
that a document should be read as a 
whole and an effort should be made to 
give effect to every part of it. Apply- 
ing that principle, Ex. A-1. can be 
read as conferring nothing more than 
a life estate with certain 
Alagarsami Chettiar, the remainder be- 
ing given to the male issues of the 
second wife and failing them to Sub- 
biah asse. We are of opinion that 
the nature of the estate granted to 
Subbiah has to be decided on a consi- 
derationof all the clauses in the parti- 
tion document and not merely by the 
sequence of the dispositions ...... The 
construction of the partition deed can 
be made in one of the three following 
ways — (i) whether it intends a pre- 
sent gift of the remainder in the pro- 
perty allotted to Alagarsami, to Sub- 
biah merely postponing the enjoy- 
ment till after his lifetime, (ii) or the 
present gift of that remainder is made 
to Subbiah, the right to enjoy which 
being postponed after the lifetime of 
his father and which gift is liable to 
be defeated on a son being born out 
of the contemplated second marriage; 
or (iii) whether there is no present 
gift of the remainder at all in favour 
of Subbiah, the gift of the remainder 
only taking place after it is' found 
that there could be no son by the 
second marriage? 


It is a cardinal rule of interpretation 
of documents that effect should be 
given to the expressed intentions of 
the testator, which have to be gather- 
ed on a reading of the entire docu- 
ment. It can also’ be stated as a well- 
recognised principle that even when 
the bequest is dependent upon a con- 
tingency, it will not necessarily pre- 
vent vesting of the estate till that con- 
tingency happens ......... Applying 
that principle, we are of opinion that 
it would not have been the intention 
of the -parties to. the partition deed to 
impose a condition for the vesting of 
the remainder, the .non-performance of 
which should work a forfeiture of the 
property, It. is a prevalent idea, in the 
community to which 


powers on. 


. perties were 


‘a contingency. 


‘way of defeasance falling under 


the parties. be-. 


long, that the person who takes the 
property of a deceased - will bave the 
duty of performing his obsequies. The 
performance of the ceremonies, must, 
therefore, have been regarded as inci- 


dental to . the taking of the 
property and not as a condition 
precedent to it. There being there- 
fore, no condition for the vesting 


of the property in Subbiah, ‘the inte- 


rest obtained by him should be re- 
garded as one which -vested in him 
the moment the partition deed was 


executed, and such 
inherited by his 
on his death.” 


interest. could be | 
mother Venkatammal 


The terms of the will (Ex. A-1) 
which came up for. consideration be- 
fore Ramamurti J. in Jabamalai Mari- 
ammal v. Madalaimuthu Thevar. (1966) 
79 Mad LW 141, provided that after 
the lifetime of the testatrix the pro- 
bequeathed to. her hus- 
band A who should take it as absolute. 
owner and enjoy with full rights of 
alienation by' gift. or otherwise. and 
after A’s death, their sen B shall be- 
come the absolute owner etc. The 
question for- consideration was whe- 
ther the will should be construed as 
creating an absolute estate in favour 
of A following a repugnant clatise 
which should be held to be void, -or 
whether on a construction of ail the 
clauses together, it should be held that 
there is no life estate in favour of A . 
and the later bequest in favour of B 
is not. a repugnant provision but is an 
independent bequest to take effect on 
the death of A. Ramamurti J. has ob- 
served :— : : 


“As the judicial, decisions’ reveal, 
difficulty has been frequently experi- 
enced by Courts in determining the 
effect of the latter and subsequent 
clauses of the will, engrafting an ex- 
ecutory device or a ‘gifs over’, in fav- 
our of other persons on happening of 
i.e. whether the latter 
clause should be ignored as Void, be- 
ing repugnant to the former clause, 
being an attempt to lay down a rule 
of devolution, when the property has 
already been taken absolutely by 
someone else, or whether the latter 
clause should. be constried as one ee 
the 
recognised clauses or whether the lat« 
ter clause on a proper interpretation, 
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must be-held to cut down the absoluce 
estate conferred under the former clause, 
with a view that the ‘intentions’ of- the 
testator clearly manifested -in the will 
could be effectuated. . The problem al- 
ways has been to decide which, side of 
the border line the latter clause 
should fall.” 


15. Ramamurti J. extracted in Hs 
judgment the following observation f 
Supreme Court in its judgment n 
Ramachandra v. Hilda Brito, AIR 1964 
SC 1323 (at p. 1329):— 


“It is for this reason that where there 
is a bequest to A even though it be in 
terms apparently absolute followed ty 
a gift of the same to D absolutely ‘on’ 
or ‘after’ or ‘at’? A’s death, A is prima 
facie held to take a life interest ard 
B an interest’ in remainder, the ap- 
parently absolute interest of A beirg 
cut down to accommodate the interest 
created in favour of B. In the present 
case, if as has to be admitted, tke 
testatrix did intend to confer an abse- 
lute interest in the male children ef 
Saverima -the question is whether effect 
can or cannot be given to it. If tke 
interest of Saverima were to be held 
to be absolute no doubt effect could 
not be given to the said intention. But 
if there are words in the will which 
on a reasonable construction .. would 
denote that the., interest of Saverima 
was not intended to be absolute but 
was limited to her life only it would 
be proper for the court to adopt such 
a construction, . for that would = give 
effect to every testamentary dispos:- 
tion contained in the will. It is. in thet 
context that the words ‘after her life- 
time’ occurring in clause- 3 (c) assume 
crucial importance.” : 


Ramamurti J. ‘has 


‘observed in his 
judgment :— . no o% 


“I am unable to consider this dec- 


sion -and regard these observations ` cf 
the Supreme Court as an authority 
for the proposition in an unqualified 
form that in every case in which an 
absolute estate is followed by a be- 
quest on or ‘after or at death of the 
prior legatee the latter bequest would 
have the effect- of . cutting down. the 
former absolute estate into a life estate 
without powers of alienation. ‘There -:s 
nothing -in the. decision which supports 
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the view that where the first. legatee 
is conferred -in express unambiguous 
lenguage,- powers of alienation, ..the 
acienation could be declared to be in- 
valid by reason of a latter clause 
ether by way of defeasance or by 
way of a gift over, As observed ear- 
Ter, cases of that kind stand on an 
entirely different footing governed by 
diferent principles altogether. The de- 


esion of-the Supreme Court turned 
uon the particular language and 
features of the will in question ...... I 


an therefore of opinion that this de- 


csion does not support the extreme 
centention put. forward by learned 
ceunsel for the respondent. Reading 


al the clauses of the will in Ex. A-3, 


-I am of the opinion that the intention 


o= the testatrix is to maintain the ab- 
sclute estate in favour of her husband, 
Tae words ‘with all powers of aliena- . 
tion’ (Tamil omitted) are words of wid- 

est amplitude. The subsequent bequest 
im favour of the son would take effect 
only if the husband -.died without 
aHenating the property. But if he 
had alienated, the validity of the 
aienation must be upheld in view 
o= the express terms of the Will 
as otherwise the intention of the testa- 
trix would be frustrated... I am in- 
clined, to take the view that this pro- 
vīion of the gift over in favour of 
tke son has been made by the testa- 
trix not with a view to cut down the 
absolute estate but merely as a con- 
tingent provision that in case the hus- 
bend should die without alienating the 


property it should be taken by the 
em”. : ' 
16, It would follow from the de- 


cBions: referred to above. that the par- 
tiion deed, Ex. A.1, in this case has 
tc be read as a whole to gather the 
intention of the parties. 


“17. The clause conferring an absolute 
interest on Kunne Gounder in respect 
of the properties’ allotted to his share 
in the partition should not be read in 
iselation and the - clause in the deed 
which . provides ..for. the appellants 
taking the “house portion and the shares 
ix Lakshmi Mills: as the case may be, 
or: the death of Kunne Gounder should 
nct be regarded as rèpugnant and void. 
Aa attempt must be made, to reconcile 
every ‘part „of the ` ‘document ` “and if] 


r 


legal effect; even 
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such a course is adopted, it would be 
clear that Kunne Gounder had no-doubt 
absolute right in the -properties allot- 
ted to his share in the: partition deed 
and could dispose of those properties 
during his lifetime and that if .chose 
properties- ‘remained unalienated by 
him ‘during ‘his lifetime, the appellant 
in L. P. A. 39. of 1976 should take the 
portion of the house allotted to the 
share of his father absolutely and the 
appellants in L., P. A. 40 of 1976 should 
take absolutély the shares in Lakshmi 
‘Mills allotted to the share of their 
father in the partition deed. If such a 
construction is not attempted, ‘there 
would be the consequence of ignoring 
the clear intention of the parties as 
expressed by them by 
properties in -Schedule A and saying 
clearly that those properties shall, on 
the death: of Kunne Gounder, be taken 
by the appellants herein, and also ‘by 
putting those properties in Schedule 
A, J. K and L, and saying in those 
Schedules that the appellants herein 
shal] take those properties on the 
death of Kunne Gounder. The rights 
which the appellants acquired by the 
aforesaid clauses in the partition deed 
are vested rights and not contingent 
rights, as the death of Kunne Gounder 
was an event which ` was certain’ to 
happen, whereupon’ the appellants 
herein became entitled to actual POs" 
session - of the ` properties. 3 





18. The learned ‘counsel for the res- 
pondent relied upon a decision of | a 
Bench :of this court in Pugalumperu- 
mal Pillai v. Thangathammal 62 Mad 
LW 260: (AIR 1949 Mad 690) where 
the learned Judges . have observed :— 


“As ‘observed by: their ` Lordships of 
the Privy. Council] in Lalit “Mohan 
Singh Roy v. Chukkun Lal Roy (1897) 
ILR 24 Cal 834 (PC), there: are “two 
cardinal principles in -the construction 
of. Wills,. deeds . 
“The ‘first is that. .clear:.and . unambigu- 
ous dispositive’ 
controlled or qualified by. any general 
expression of -intention.. ‘The .second ..is 
that’ technical words, ór -words _ iof 
known legal import «must have their 
‘though the’ testator 
mses inconsistent i: -words, unless. those 
_iiconsistent: words...are.. of such a; nat- 
‘ure as: to. ‘make. it..-perfectly_.clear. that 
. the testator, did, not. use, the. “technical 


terms’ in. ‘their | proper SENSE Lovee + Rely- 


putting these- 


; ts. - 2 
and 'other. dočuments. -last After -your -lifetime your issues ‘if 


words: are not to be. 


A. ER. 


ing upon the decision in Subbamma v. 


Ramanaidu, 45 Mad LW 153: (AIR 
1937: Mad 476) it is argued that there 
is a donation in this case to Veera- 


perumal Ammal with a gift over to her 
issue and such being the case the 
whole document should be given effect 
to which can be done only by con- 
struing the gift as a life ' estate. No 
‘doubt, Varadachariar J. in construing 
the will, the subjec: matter of the dis- 
pute in that case, ‘was of op tion that 
in order to avoid the possibility of 
not giving effect ta certain portions of 
the Will, the proper rule of construc~ 
tion has been to take the will as a 
whole, and the presence of a gift over, 
which is not a mere gift by way of 
defeasance, was held tc be an indica~ 
tion that the prior gitt was only a 
limited estate.. Special circumstances 
which were present in that Will, also 
led the learned Judge to come to that 
conclusion. Having considered that case 
carefully, we are of opinion that the 
observations therein do not afford 
much assistance . for the construction 
of Ex, P. 7 where, as stated already, 
there are clear “and unambiguous words 


denoting the grant of an absolute 
estate ~in favour of- Veeraperumal 
_Ammal.” ae 


The learned Judges thus agreed with 
‘Rajamannar..J, as ‘he ‘then was, whosé 
judgment they were ccnsidering in a- 
Letters Patent appeal. The observa~. 
tions made in that decision have to be 
held to be applicable to the facts of 
the particular case and the nature of 
the gift deed which ‘came up. for the 
learned Judges’ consideration in that 
case, read thus :— 


“As. I have giver. away to you’ the 
property in the Schedule. herein worth 
Rs, 1500 as stridhanam gift, you shall 
hold and enjoy the aforesaid : property 
hereditarily and from son to grandson 
andso on as long as the sun and moon 


there are any, shall, get- the ‘aforesaid 
property. If you . have -no male or- 
female issues, thei- aforesaid property .- 
shall revert to me and. to. my male 
heirs.. I shall till my - lifetime, reside 
jointly with’ you in the thatched heuse 
mentioned -in ` the Schedule.” pore ag 


The - -other ‘decišión; relied” upon “by ih 


na counsel “for the” oona 


Somasundaram' J. ‘i “Ratnasaral 
Pines! v. Pean ‘Biviemmal’ 1950) CE 


De “ye 


` |the appellants in these 


1979 ` 


Mad LW 963. There a Hindu testator 
bequeathed his properties to daughter 
stating that ‘my daughter shall get 
these properties after my lifetime with 


absolute rights’ and she shall-.not alie- 


nate the property except for ‘the dis- 
charge of debts and after her Hfetim2 
her grandsons should get the proper- 
ties. Following the aforesaid decision. in 
Pugaluperumal Pillai v. > Thangatham- 
mal. 62 Mad LW 260: (AIR 1949 Mad 
690), it has been held by Somasunda- 
ram J. ‘that the subsequent restrictiva 
clause is repugnant and therefore in- 
valid, and it is at best a provision for 
devolution of the property after her 
Geath and it is not intended to limit 
the character of the estate given by 
the earlier bequest’ in favour of tha 
daughter. This decision will not, in 
our opinion, apply to the facts of tha 
present case where the properties con- 
cerned have been put in Schedule A 
relating to Kunne Gounder with a 
clause that on his death the hous3 
portion shall be taken absolutely by 


the appellants in L.P.A. 39 of 1975 
and the shares’ in Lakshmi Mills 
shall be taken absolutely by the 


appellants in L; P. A. 40 of 1976 and 
those properties have been put accord- 
ingly even in Schedules E. J. K. and 
L with a recital that the appellant 
shall take those properties absolutely 
on the death of Kunne Gounder. 


19. On a careful consideration cf 
the terms of the partition deed in this 
case and the principles laid down in 
the decisions referred to above, we are 
of the opinion that. the entire doct- 
ent Ex, A. 1 has to be read asa 
whole and attempt should be made to 
reconcile every part of: the document 
with what is stated in other parts of 
the document and that, if such a 
course is adopted, what would follow 
is that Kunne Gounder -had-a lite 
estate in. the properties with full 
power of alienation . over the proper- 
ties during his lifetime and that. in the 
event of Kunne Gounder not exercis- 
ing that ‘power of alienation, as ` it 
turned out to be, those properties shall 
be taken on his death absolutely.: ky 
two appeals 
and that this right which the, appe- 
lants got under the document is a 
vested right and not a contingent ‘ona, 


and therefore, the ` properties were nət 
the assets of Kunne Gounder in the 


Asi, Bai:v. Gomathi (Suryamarthy J.Y. 


{Pr 1] ‘Mad. 
hends of the appellants and could 
be attached in the execution of the 
decree which. the respondent has ob- 


tamed - against the assets, if any,- of 
Kanne Gounder in the hands of his). 
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-not 


children, .With respect, we are . unable 


to agree with N. S. Ramaswami. J. that 
tha clause in the partition. deed that 
appellants. should take the properties 
aksolutely on the death of Kunne 
Geunder is repugnant and void. 

20. The result is that the appellants 
succeed and’ these: Letters Patent Ap- 
peals are allowed with costs through- 
or, Advocate’s fee one set. 


Appeals allowed. 
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Asi Bai, Petitioner v. Gomathi and 
otners, Respondents. i 

Zivil Revn, -Petn, Noy. 2839 ‘of 1975, 
D- 13-3-1978.* | 

Limitation Act (36 of 1963), S. 5 — 
Exclusion of time — Sufficient cause, 

In deciding what is sufficient cause 
fo: delay. in filing the. appeal the true 
guide is whether the appellant has 
ađed with reasonable diligence in the 
prosecution of his appeal. i 

-Held that. the appellant ought to be 
deemed to have acted with reasonable 
di igence where, after deducting the 
time spent in prosecuting with due' 
diigence a proper application for re- 
viw of judgment, the period between. 
the date of the decree appealed from 
ard the date of presenting the appeal 
dces not exceed the period prescribed 


for preferring -an appeal. AIR 1917 
FZ 156, Foll. . (Para 3) 


Anno: AIR Comm. Limitation Act, 
(Eth Edn.) S. 5 Notes 3, 6, 8. : 
Cases - Referred: Chronological Paras 
AIR 1917 PC 156: ILR 45- Cal 94: 15, All 
_ LJ 777 a ar 3 
(1888) — Pun Re 183 a : 3 
Pr S. Ramachandran, ` for Petitioner; 
A. K. Sreeraman, for Respondents. 
ORDER :— This is a _ civil revision 
petition against the Order of the 
learned District Judge of Coimbatore 


*fTo revise - order. of Dist. J. Coimba-. 
tere (West), D/- 11-4-1975.) 


&W/AW/A9/79{AGT/SNV 
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(West), refusing to condone the delay 
of one> year 7 months and 20° days 
in filing the appeal against the final 
decree passed by the learned Sub- 
ordinate Judga of Ootacamund. Prior 
to the presentation of the appeal and 
after the final decree was passed, an 
application to review the order in 
I. A. No. 815 of 1969 passing a final 
decree was filed by the plaintiff and 
was pending disposal till about the 
time- the appeal was sought to be 
presented. If the period during which 


such an application for review was 
. pending is excluded, the appeal will 
be in time, However, if the said 
period is not’ excluded, there would 


bea delay of one year 7 months and 20 
days in the presentation of the appeal. 
Therefore, the decree-holder-plaintiff 
in O. S. No, 193 of 1952 on the file 
of the Sub-Court, Ootacamund, who 
sought to prefer the appeal against 
the final decree passed by the learned 
Subordinate Judge, Ootacamund, in 
the aforesaid I. A., filed a petition to 
condone the delay. In support of his 
application for condoning the delay he 
relied on the fact that during the en- 
tire period, he was prosecuting the re- 
view application in the Sub-Court, Oot- 
acamund. The learned District Judge 
Coimbatore (West), having dismissed 
the application for condoning the de- 
lay, the decree-holder has filed this 
revision petition, l 


2. The final decree was passed de- 
claring that the decree-holder is en- 
titled to possession of the house bear- 
ing new door No. 280. on payment. of 
Rs. 12,000- being 2/5th share due to 
the respondent and that the respon- 
dent will be entitled to execute the 
decree if the amount is not paid with- 
in three months, A charge over the 
suit property was created in favour of 
the defendant for the aforesaid amount. 
The decree-holder wanted the matter 
to be dealt with under the Partition 
Act as the Commissioner found that 
the property was indivisible. There- 
fore, he filed the petition, and tightly 
too, for review of the order, dated 
31st January, 1970 and praying for the 
final decree being passed in terms of 
the provisions ofthe . Partition Act. 


There can be no doubt about the fact È 


that the application was bona fide, and 
, the., learned Subordinate Judge, Oot- 
acamund; had jurisdiction ‘to deal .with 


Chengayya v.. M..V. Swaminatha Mudaliar 
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the same, and in my view, ought to 
have dealt- with the same, in accord- 


ance with law. As the learned Sub- 
ordinate Judge, Ootacamund, did not 
do so, the decree-holder sought to file 
an appeal against the order, dated 31st 
January, 1970 out of time with a peti« 
tion for condoning the delay. referred 
to above. Ea 


3. In Brij Indar Singh v. Kanshi 
Ram, ILR 45 Cal 94: (AIR 1917 PC 
156) the Privy Council has laid down 
a general rule for the exercise of the 
judicial discretion uncer S. 5 of the 
Limitation Act to admit, for “suffi- 
cient cause” an appeal which would 
otherwise be barred by limitation, It 
has referred to Kattu Bakheh v. Dau- 
lat Ram (1888) Pun Re 183 and observ- 
ed that the true guid2 is whether the 
appellant has acted with reasonable 
diligence in the prosecution of his ap- 
peal. It has further observed that the 
appellant ought to be deemed to have 
so acted where, after deducting the 
time spent in prosecuting with due 
diligence a ‘proper application for re- 
view of judgment, the period be-j. 
tween the date of .the decree ap- 
pealed from and the date of. present- 
ing the appeal does not exceed the 
period prescribed for preferring an ap- 
peal. The learned District Judge ought 
to have followed this rule and exercis- 
ed his judicial discretior. He has failed 
to do so. Therefore, the order of the 
learned District Judge is set aside and 
the matter is remanded to him for 
fresh consideration. The civil revision 
petition is accordingly allowed. There 
will be no order as to costs. 

Revision allowed, 
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' NAINAR SUNDARAM, J. 
Chengayya, Petitioner v M. V. 
Swaminatha Mudaliar and others, Res- 
pondents. 


Civil Revn. Petn. No. 1091 of 1975, 
D/- 3-3-1978.* í 

(A) Provincial 
1920), 
Who is. 


*(To revise order of Dist. J. Vellore in 
C. M. A. No. 50/74—.) 


Insolvency Act (5 of 
S. 68 — Person aggrieved — 


_ AW/AW/A6/79/SNV 


= 


-1979 


Í 1920), 


- thinks 
” heard the case 


‘question of law. The 


A shareholder: of a creditor company 
which is under liquidation -is . entitled 
to seek the process under S, .68 as a 
“person aggrieved”. AIR 1946 Mad 39; 
(1913) 20. Ind Cas 683 (Cal); AIR 1650 
Mad 311 Foll, AIR. 1941 Mad 827; AIR 
1941 Mad 577; AIR 1955 Mad 486; AIR 
1958 Mad 260: AIR 1969 Cal 424 and 
(1970) 2 Mad Lg 303, Ref. (Para 12) 


Anno: AIR Manual, (8rd Edn.) Pro- 
vincial Insolvency Act, S. 68, N. 3. 


(B) Provincial Insolvency Act (5 of 
S. 75 (1), Ist Proviso — Revi- 
sion in High Sour _ ee _ 
Extent, : 


The High Con would not inter- 
fere under S. 75 (1) merely because it 
that possibly the Judge wo 
may have arrived at 
a conclusion which the 
would not have arrived. The powzrs 
of revision of the High Court under 
S. 75 (1) are narrow and interference 
is possible by this Court only on a 
findings of fzct 
rendered by the Tribunals created un- 
der the Act are findings which ere 


. final as provided for in S: 75 (1) itse.f. 


AIR 1962 SC .1141; (1974) 2 Mad LJ 
303; (1974) 2 Mad LJ 397 and C-R. P. 
No. 107 of 1975 (Mad), Foll, . (Para 14) 


Where the appellate court, on a pm- 
per appraisal of the factual materiels, 


. came to the conclusion that there kad 


been no due proclamation of sale or 
the auction of . insolvent’s proper-y; 
the auction purchaser has entered imto 


some colourable arrangement or agre2- 


ment with a view to knock away fhe 
property for a low price and accord- 
ingly purchased the same for a lzw 
price, though the property, in fect, 
was worth more than that, it was not 
possible for the High Court to come to 
a conclusion different from that arr-v- 
ed at by the lower appellate court on 
the factual questions involved. 

(Para 14) 


Anno: AIR Manual (3rd Edn.), Pb- 
vincial Insolvency Act, S. 75, N. 5. 


Cases -Referred : Chronological Pamas 


(1975) C.R. P. No. 107 of 1975 (Mad) 
Narayana Iyer v. A.C.A. Funds 14 
(1974) 2 Mad LJ 397 14 


(1974) 2 Mad LJ 303 14 
(1970) 2 Mad LJ 303 ` H 
AIR 1969 Cal 424 Hn 
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-High Coczrt. 


.[Prs. 1-2] Mad. 117 
AIR 1962 SC 1141 - 13 
AIR 1958 Mad 260 10 


ATR 1955 Mad 436.: - (1955) 2 Mad LJ 
: 9 


. 99 
AIR 1950- Mad 311: (1950) 1 Mad 
:LJ 15 aA ~ 6 
AIR 1946 Mad 89: (1945) 2 Mad LJ 
` 553 . ' $ 
‘AIR 1941 Mad 827: (1941) 2 Mad i 
382 
AIR 1941 Mad 577: 53 Mad LW 
479 8 
1913) 20 Ind Cas 683: 18 Cal WN 
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M. N. Padmanabhan, for Petitioner; 
>, Sivaramakrishniah and T. K. Sesha- 
dri,. for Respondents. 


ORDER:— The question that comes 
mp for consideration. in this revision 
& with reference to the sccpe and im- 
port of the expression “any other......... 
person aggrieved” occurring in S. 68 of 
the Provincial Insolvency Act (Act V of 


“920), hereinafter referred to as the 
Act, à 
2. The aniar arises under the 


Tollowing ‘circumstances, A concern by 
aame Sivanandam Palayakot Co., Gudi- 
rattam, which is under voluntary 
liquidation, filed C. S. No. 14 of 1947 
on the Original Side of this Court 
against A. Kaliappan, the second re- 
¿pondent herein, to recover a sum of 
Rs. 1,61,000/-, and obtained a decree, 
in execution of that decree, the house 
property of the judgment-debtor was 
brought to sale on several occasions, 


but the sale could not take place for 
ane reason or other. Pending the 
above proceedings, the judgment-debtor 


got himself adjudged an insolvent in 
I. P. No, 8 of 1968 on the file of the 
Subordinate Judge, Vellore, obviouslly 
mmder S. 10 of the Act. The result 
was all his properties, including the 
house property’ which was sought to be 
sold in execution of the decree in C.S. 
No. 14 of 1947 came to vest in the 
Dfficial Receiver, Vellore, the 8rd res- 
2ondent herein. The consequence was 
zhe execution proceedings in C. S. 14 
ef 1947 could not be further prosecut- 
ed. In the course of administration 
ef the estate of the insolvent, the Offi- 
zial Receiver, ` Vellore, brought the 
house property situated in Gudiyattam 
Town belonging to the insolvent to 
żale in public auction’ by virtue of the 


_Provisions of S..59.of the Act. Several 
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times the property was brought to sale, 
but the sale could not. take place for 
some reason or other. Ultimately, the 
sale took place on 14-3-1973, for a 
price of Rs, 26,000/-, to and in favour. 
of the petitioner. in this revision. The 
first respondent in the’ revision. is . a 
Shareholder of Sivanandam Palayakot 
Co., Gudiyattam, the decree-holder . in 
C. S. 14 of 1947. He filed an appli- 
cation under S. 68 of the Act, to set 
aside the auction sale held: by the 
Official Receiver on 14-3-1973, urging 
several grounds. The auction purcha- 
ser, viz. the petitioner herein, mainly 
contested the application. . The appli- 
cation I. A, No. 30 of .1973-in I. P. 8 
of 1968 was enquired into by’ the Ad- 
ditional Subordinate Judge of Vellore 
and by judgment and decree dated 
10-1-1974, he dismissed the applica- 
tion negativing the pleas of the first 
respondent herein.. There was an ap- 
peal by the-first defendant C. M., A. 30 
of 1974 which was heard and disposed 
of by the District Judge Vellore by 
his judgment and decree dated 6-1- 


1975. The appellate Court chose to 
reverse the findings of the first court 
and held that the .sale held by ... the 
Official Receiver, the 3rd respondent 
herein, on 14-3-1973, is affected by 
serious illegalities, irregularities. and 
infirmities and in that view, the ap- 
. pellate court set aside the sale con- 
cerned and ` allowed . the application; 


I A. No.. 39 of 1973, referred to .above. 
The auction purchaser .has now pre- 
ferred this revision ,. challenging - the 
judgment and Jea of the appellate 
court. 


3. Two contentions were urged be- 
fore me by Mr. Padhmanabhan. learn- 
ed counsel appearing for the petitioner 
in this revision, The first contention is 
that the first respondent herein, the 
applicant in I, A. No. 39 of 1973 in 
I. P. 8.o0f 1968, on the file of the Sub- 


ordinate Judge, _ .Vellore, cannot be 
characterised as a ‘person aggrieved’ 
within the meaning of S. 68 of | the 


Act. The Jéarned counsel points out 
that the first respondent is a share- 
holder and director of a company 


which is under voluntary liquidation 
and all or whatever grievances the said 
company -may have as a creditor of 
the insolvent, could be ventilated only 


by and -through. the liquidator ap- 
pointed for the company. and the first 
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respondent can -neve>-.come within the 
definition of a ‘perscn aggrieved’ under. 
Section 68 of the Act, 

4. It would be relevant to extract 
S. 68 ‘of the Act: 

“68. Appeal. to’ court against receiver: 
If the insolvent. or-any ofthe creditors 
or any other ‘person is ‘aggrieved by 
any act or decision of the receiver, he 


may, apply: to; the .court, and the. court 


may confirm, -reverse or modify the 
act or decision complained of, and 
make: such order as. it. thinks: fit: 


Provided ‘that’ no" application under _ 
this section ‘shall be entertained: after _ 
the expiration of twenty one days ` 
from the date of the act.or: decision 
complained of.” . . e 
There is no dispute that the anani. 
Sivanandam Palayakot Co, Gudiyattam 
is a. creditor of the insolvent: and the 
company has large amounts to be rea- 
lised out of the estzte.of the insolvent — 
now in the hands. of the Official Re- 
ceiver, Vellore, tke 3rd : respondent 
herein. It cannot be stated that the first. 
respondent herein is not interested in 


‘the amounts to be realised by the cre- 


ditor company out of the estate of the _ 
insolvent.. By. realising the maximum 
benefit out of the estate of the insol- 
vent. in’ administraticn of the same by 
the Official Receiver, the first respon~ 
dent stands ‘to gain .n his own interest. 
If the property of the insolvent fetches 
a fair and ‘proper price, it will be 
available in-the hands of the Official 
Receiver for the purpose of’ satisfying 
the creditors of the insclvent and the 
company in which the first respondent 
is a shareholder is one such creditor, 
If the above  featrres are considered, 
it cannot be “ruled - out that the first 
respondent is not a ‘person aggrieved’ 
within the meaning’ of ‘Sec. 68- of the 
Act,- if other grounds for interference 
by the court under the said- section 
are made oùt. ai 


‘5. Mr. P. Sivaramakrishniah, learns 
ed counsel appearing for the respon- 
dents drew my atczenticn to the dic- 
tums laid. down -by the Judicial pre- 
cedents in. this behaf. In Khasim Sahib 
v. Official “Receiver, Guntur (1945) 2 
Mad LY 553: (AIR 1946 Mad.. 89) 
‘Yahya Ali J. recognised that it .is not 
merely the insolvenz, or the creditors, 
or any other agg-ieved person, who 
can take action to. brirg the: conduct 
of a Receiver in any particular ‘respect 


-which has 
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to the notice of the court, but the re- 
ceiver being an officer of the court, 
when it comes to the knowledge of the 
court that his action in any particular 


_ respect is objectionable, the court. leas 


inherent: powers to’ rectify: his errers 


or mistake or to reverse or modify īis. 


acts or decisions. The learned. Jucge 
further held, relying on Hanseswar 
Ghosh v, Rakmal Das Ghosh. (1913) 20 


Ind Cas 683 (Cal), that when a Reci- 
ver had been appointed, he becomes an 
officer of the cour; and if he is about 
to act in excess of his authority, it is 
competent even to a stranger to bring 
that fact to the notice of the covtt, 
inherent power to revizw 
the conduct of the receiver, so that 
the stranger may not” be prejudiced by 
an unlawful act of its own officer. 


. 6. In Venkatakrishna Ayyar v. Ol#fi- 
cial Receiver (1950) 1 Mad LJ <5: 
(AIR 1950 Mad 311), it has been recog- 
nised, an insolvency court has inherent 
powers vested in it outside the provi- 
sions of S. 68 of the Act, to - rectify 
the defects, mistakes or errors com- 
mitted by the Official Receiver; it. can~ 
not be said. that the court is powerl=ss 
to prevent an injury being done to <he 
general body of creditors and the in- 
solvent in consequence of a mistake 
committed by the Official Receiver in 
the conduct of an auction sale held by 
him, merely because.-the person _ who 
applies to the court to have the mis- 
take rectified is the Receiver himeelf 
and not a creditor or the insolvent. 


7. Mr, Padmanabhan, learned com- 
se] appearing for the petitioner,.. wants 
to derive support for his case from the 
ratio of certain: decisions.. He brings to 
my notice a decision of a Bench of this 
court reported ` in Ramaswami Redciar 
v. Official Receiver South Arcot., (1£41) 
2 Mad LJ 382: (AIR 1941 Mad. 827). 
There, the question in issue .in the pre- 


sent case did not come up for consise- - 


ration at all, 


8. In. Kasi Chettiar V. "Secretary of 
State, 53 Mad LW 79: (AIR 1941 Mad 
577), - Abdur -Rahman J. was concerned 
with a case. where the suit by., the Offi- 
cial Receiver. to set aside a. sale’ ‘of, the 
insolvent’s, property. was dismissed; . the 
Official Receiver refused to prefer an 
appeal and jas creditor . wanted to- pres 


fér:' an appëal--- against: the ‘dismissal. 
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.zasion. when the. 
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The learned Judge, held that the cre- 
‘citor was not entitled. to prefer an ap- 
meal on the principle that a right of 
eppeal is not‘a mere right of proce- 
Jure and it is a substantive right and 
5 primarily a creature of statute. 

‘9 In Vaidyanatha \Ayyar v. Indian 
Bank Ltd. (1955) °2 Mad LJ 99: (AIR 
1955 Mad 486), a Division Bench of this 
court was concerned with a case ofsale 
af immovable . property belonging to a 
mited company, in execution of a 
decree and the filing of an application 
=o set aside the sale by a shareholder 
ef the’ company under O. 21 R. 90, 
C. P.C.” The Bench observed as follows 
{at page 102 of Mad LJ): (at pages 
488, 489 of AIR):— - 


“A shareholder is no doubt interested 
n the property of the company in 
~vhich he holds shares; if the property 
3s. not properly looked after and ad- 
ministered, the shareholder would 
naturally suffer in his pocket. But this 
‘Joes not mean that every shareholder, 
who apprehends that the property of 
che company is being mismanaged or 
<s even fraudulently disposed of, is en- 
zitled to come in the manner the peti- 
cioner has done. It is easy to see that . 
£ such a course were permitted, the 
ausiness of the company can be 
>Srought to a complete’ ‘standstill when 
Jifference of opinion exists among the 
members of the company. One legal 
effect -:of incorporation is to vest the 
ownership of the property in the com- 
zany. which aequired a separate legal 
2xistence. The: property has to be man- 


aged ‘by the directors, subject to the 
control of the. shareholders and the 
provisions of the constitution of the 


zompany. If the directors misbehave, 
they can be removed. If they are able 
to get the backing of the majority and 
threaten’ to use the | majority to op- 
press the ‘minority, that will. be an, oc- 
court will interfere. 
The petitioner allëġes that the manag- 
ing director. has .. perpetrated ‘a fraud 
on the cornpany in collusion with 
Chellappa Chettiar. In’ respect of such 
a conduct, ° the - petitioner has a speci-~ 


fic remedy ` provided under S. 153-C of 


the, Indian, Companies, Act.” 


10. - In. Kuttalingam Wy, Chinnakanhu 
ATR 1958 Mad 260. Ramaswami Geun- 
Jer J. was concerned witha case- ‘where 
ir a winding up proceedings : the... -Dis- 
trict Judge- alowed: 6:per cent: per: an- 
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num interest to the shareholder who had 


overdrawn the company “money and the. 


learned Judge’ held that it is only “the 


Official Receiver who is competent to 


file an appeal and an appeal by an- 
other shareholder is not competent. 
11. 
1969 Cal 424, a Bench of the Calcutta 
High Court was concerned with the 
question as to whether a shareholder 
in process of compulsory winding up 
of company has locus standi to apply 
for setting aside sale of property be- 
longing to the company. The’ Bench 
was concerned with the expression 
‘whose interests are affected by the 
sale occurring in O. 21 R. 90 C.P.C. 
and in the context of the case before 
them, observed as follows at p. 430:— 


“The words ‘or whose interests” are 
affected by the sale’ in O. 21 R. 90, 
are no longer confined to an interest 
in immovable property or to- proprie- 
tary or possessory rights. The word 
‘interest? must be given a wide mean- 
ing, and may include a contingent in- 
terest, but the right may be exercised 
by one who is directly and immediately 
affected by ‘the sale. of an immovable 
property, Rights which are likely to'be 
affected or interest which may hypo- 
thetically or remotely be affected can- 
not be considered as coming within the 
four corners of Order 21 Rule 90.” 
Ramanujam J. in Belli Gowder v. 
Govindan (1970):2 Mad LJ 303 had oc- 
casion to deal with the case of a les- 
see of ‘the insolvent’s property who 
wanted to’ resort to S. 68 of the © Act 
and in those circumstances, the learn- 
ed Judge laid down the proposition as 
follows (at p. 304):— 


“In this case, no creditor has come 
forward to challenge the sale conduct- 
ed by the Official Receiver. It is not 
possible to say that any lessee of the 
property of the insolvent will be a 
person aggrieved | within the. meaning 
of S. 68 of the Provincial. Insolvency 
Act. On a.close reading of S. 68 of the 
Provincial Insolvency . Act, it’ is seen 
‘that ‘any other person’ cannot be con- 
strued to include any person uncon- 
nected with. the insolvent’s property 
or its administration. The words ‘any 
other person’ has to’ be ‘understood’ iin 
the light of the words following: asa 
that is ‘is aggrieved’ 

Even if the learned " counsel's | .con= 
tention, is - accepted that: .a- lessée :will 
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come within the 
person’ -in Sec. 68, it should further be 
shown that 
order sought to be_challenged by him. 
As already stated, except to protect 
his position, he is rot interested in the 
insolvent’s property or the administra- 
tion thereof.” ; ; 


12. I do not think that the deridons 
relied on by the earned counsel for 
the petitioner could be- considered as 
negativing the case of a shareholder or 
a creditor company which is under 
liquidation to seek the 


a “person aggrieved’? under S. 68° of 
the Act. i i i i a 
13.. It was then submitted by the 


learned counsel for the petitioner that 
no tenable grounds for interference 
under Sec. 68 of the Act have been 
made out. In Srinivasa Waicker v. En- 
gammal, AIR 1962 SC 1141 the power 
of court under S. 68 of the Act to set 
aside sale by a Receiver and the 
grounds on which the sale can be set 
aside have been explained. It will be 
pertinent to extract the relevant- pass- 
age - occurring in the decision. - at 
p. 1143 :— ; paira 


“It may ‘be ‘accepzed that the power. 


of the ‘court under 5. 68 is not: hedged 
in by those 
ply in cases of auction sales in’ execu- 
tion proceedings. Ewen so, the power 
under S. 68 is a judicial power 
must be ‘exercised on well-recognised 
principles, justifying interference with 


an act of the receiver which he is em-: 


powered to do under S. 59 (a) of “the 
Act. The fact that the act of the re- 
ceiver in selling propertizs under Sec- 
tion 59 (a) is subject to the control of 
the court under S; 68 čoes not mean 
that the court can arbitrarily: set aside 
a sale decided’ upon by -the official re- 
ceiver, It is true thet the court has to 


look in insolvency proceedings to the’ 
interest in the first: place of the gene- - 


ral body of in the second 


place to the 


creditors; 


cided: by the Officia! 


that order. Even ‘so, the decision of the 
Official “Receiver in-favour of- a sale 
should..not be set, -aside unless- 


A.L R. 


scope of ‘any_ other, 


he’ jis aggrieved by the. 


eek — process under] 
S. 68 of the Act as a ‘person aggriev-|' 
ed.’ Hence, in. my view, the first res-|’ 
pondent will come within the ambit off 


consic2rations which ap-.. 


and. 


interest of the insolvent, | 
ind lastly, where a sale has ‘been de- 
t Receiver to the 
interest of the intending purchaser in - 


there `> 


wr 
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are good grounds for interfering with’ 
the discretion exercised by the Official 
Receiver. These grounds may be wider’ 
than the grounds envisaged in auction 
sales in. execution proceedings. Even s2, 
there must be judicial grounds on 
which the court will act in setting 
aside the sale decided upon by tke 
Official Receiver, These grounds may 
be, for example, that there was fravd 
or collusion between the receiver and 
the insolvent or the intending pur- 
chaser; the court may also interfere if 
it is of opinion ‘that there were irregu- 
larities in the conduct of the sae 
which might have affected the price 
fetched at the sale; again, even though 
there may be no collusion, fraud or 
irregularity, the price fetched mey 
still be so low as to justify the court 
to hold that the property should not 
be sold at that price. These grounds or 
similar other grounds depending upom 
particular - circumstances of each case 
may justify a court, in interfering with 
the -act of the Official Receiver in the 
case of a sale by him under sS. 59 (a) 
of the Act.” 


14. The dictum of the Supreme 
Court has been followed by Maharajen 
J; in Narayanan v. Kannabiran Muda- 
liar (1974) 2 Mad LJ 303. Keeping the 
above principles in mind if the fads 
of the present case are considered, I 
find that the appellate court, on a pra 
per appraisal of the factual materials, 
came to the conclusion that there hed 
been no due proclamation of sale for 
the auction held on 14-3-1973; ‘that the 
petitioner ` herein ‘has entered ‘into some 
colourable © arrangement or agreement 
with a view to knock away the pro- 
perty for a low price and accordingly 
purchased the same for Rs. 2600), 
though the. property, in fact,’ is worth 
more than that. The appellate court 
relied on the evidence adduced on be- 
half of the first respondent herein and 
other. materials on record to come to 


the conclusion that there was no 
due proclamation of sale of the 
property in question, . The . appellate 


court has also taken into consideration 
the fact that the petitioner herein is the 
tenant of the property - concerned fcr 
the past several years and the prc- 
perty - would definitely fetch a higher 
price if the. sale had been properly ač- 
vertised. and due- publicity -given there- 
of, These.. 
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considerations: ` are - purely ` 
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factual and as laid down in Hallal 
Naicker y. Seth Mohanraj, the court 
ought not to interfere under S. 75 
(1) of the Act merely because itthinks 
that possibly the Judge who heard the 
case may have arrived-at a conclusion 
which the High Court would not have 
arrived. The powers of revision of this 


_court under S. 75 (1) of the Act are 


narrow and interference is possible by 
this court only on a question ‘of law. 
The findings of fact rendered by the 
Tribunals created under the Act are 
findings which are final as provided 
for in S. 75 (1) itself. The above is the 
view expressed by Ramaprasada Rao 
J. in Dist. Official Receiver v. Lak- 
shmi Ammal (1974). 2 Mad LJ 397. The 
same principle has been followed by 
mein C.R.P. No. 107 of 1975 (Mad), Nara- 
yana Iyer v. A. C. A Funds. In view 
of the above, it is not possible for this 
court to come to a conclusion different! 
from that arrived at by the lower ap- 
pellate ‘court on the factual questions 
involved. The judgment and decree of 
the appellate court cannot be characte- 
rised as ‘not according to law’ so as to 
‘warrant interference in revision. Hence 
this revision is dismissed. But, there 
wt be no order as to costs. 

Revision dismissed. 
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Amina Bivi, Petitioner v. Abdul Jab- 
bar, Respondent. 


C.R. P. No. 2962 of 1977, D/- 
1978.* . 


Civil P. C. (5 of 1908), O. 26 R. 5 — 
Appointment of Commissioner for exa- 
mination of third party witness — Wit- 
ness not residing within India — Wit- 
ness being party to other suits — 
Could not be a ground for refusal to 
appoint Commissioner. (1967) 80 Mad 
LW 148, AIR- 1963 Mad 103 and AIR 
1971 SC 61 Rel. on. (Para 9). 


Anno: AIR Comm. C.P.C. (8th Edn.) 
O. 26 R. 5 N. 1. 


Cases Referred: Chronological Paras 
AIR 1971 SC 61 8 
(1967). 80 Mad. LW 148 . n 5 


*(To revise order of, Sub J. Mayuram 
in I. A. No, 744 of 1976.) 


KV/KV/E785/78/JDD/MVI 
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“AIR 1963 Mad 103; 
490 

AIR 1955: Mad 210: 
449 


K. hendre for Petitioner: y 
Sridevan . and .R..- Polaciander> for Res- 
pondent. = : 


ORDER:— The plaintiff in. ©. S. 
No. 93 of 1974 on the file of the ` Sub- 
ordinate Judge, Mayuram. is the 
petitioner in this revision. The respon- 
dent herein is the defendarit in the 
said suit- Thħe plaintiff filed TA 
No. 744 o0f . 1976 under Order 26 Rule 5 
C.P. Code. to appoint a Commissioner 
for examining one . Abdul Wahab or 
issue a, letter of request addressed to 
the Presiding Officer of the Court 
within whose jurisdiction the said Ab~ 
dul Wahab resides, requesting him to 
appoint a Commissioner and to have 
the said Abdul Wahab examined by 
such Commissioner “and forward the 
evidence to the lower court. There 
were other suits O. S. Nos. 92,94 and 121 
-of 1974; on the file of the Sub-Court, 
Mayuram.- In those suits the said Abdul 
Wahab is a party plaintiff. l 

2. Applications were also taken out 
by the plaintiffs in the said suits ` for 
the issue of commission to examine ‘the 
said Abdul Wahab. There is no dispute 
that the said Abdul Wahab isin Malay- 
sia and difficulties are being experi- 
enced with reference to going over to 
India so as to attend the court below 
to give the required evidence, These 
applications were contested ‘by ` the. de- 
fendant in the said suits and the con- 
tentions of the „defendant. have : been 
upheld by the court below and . the 
said applications ~ haye been dismissed. 
The present revision is filed against the. 
orders of the court ‘below in IA No. 144 
of 1976. l ` 

3. Tt is ‘not m dispute that “Abdul 
Wahab is a relevant’ witness., The 
necessary averments are found in para- 


(1962) 2 Mad LJ 
(1954) 1 Mad Li 


graphs 12. and 14 of we affidavit : which 


tun as follows:— ` on 
“As stated above, Abdul “Wahab ` is 
in Malaysia. After the suits were listed 
he was intimated of ‘the ‘said fact” and 
he was required ‘to ~ proceed: ‘to India 
and to give evidence in the ‘ case. ‘By 
his letter dated 21- 8-1976 addressed to 
my.. „lawyer's | clerk expressing., inability 
to ‘proceed’ to India. and: be - presen a asd 
give -evidence. on - “20- 9-1976 (sic). - 
has further - stated * in’ letter that: due: o 
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„certain difficulties in’ the’ matter of 
-arranging for the management of his 


business in Malaysia he is unable to pro- 
ceed- to India (sic}.” Interrogatories may 
be submitted by koth parties and an- 
swers may be: elicted from- Wahab. by 
the Commissioner.” 

He is not only outside the jurisdiction 
of the court below. but he is at a place 


.not. -within India, and hence the provi- 


sions of Order 2¢.Rule 5 C, P.. Code 
are attracted. It- is true that the order, 
subject matter: ofthis revision, is es- 
sentially a discretionary order. But the 
court has to exercise- its- discretion 
judicially as .to -granting or not grant- 
ing a commission and this court would > 
be .very unwilling to interfere with..the 
exercise of that discretion. If ‘this court 
saw that the discretion has been. wrong- 
ly exercised; if it saw that the case in 


‘all its bearings was not..laid before the 


court below; 
below 


if it saw that the court 
misapprehended an ‘important 


-part of the case, this court would in- 
‘terfere. The 


- question is whether the 
facts’ of the preseat CaSe come Wonn 
the above dictum. 


4, Thiru K. Chandramouli, learned: 
counsel for the petitioner, submits that 
so far as OS No. 83 of 1974 is con- 
cerned, Adbul Wakab js not a party to 
the suit and hence the rule with re- 
ference to the ‘examination of witness 
on commission alome should have been 
applied by the cour, below and the: 
rule with reference to the ‘examination : 
on commission „of a person who is, a 
party to the suit ougat not to’ have 
been invoked and applied, and in the 
instant case, the court below. has not 
kept this in mind and has committed 
an ‘error with reference to the applica- 
tion of the’ correc’ . principle. with re- 


i gard to` the issue of a commission. Let 


us see.as to whether there is. substance 
in “this submission. i 


-5. Certain princ:-ples -have been laid 
down by courts with regard to issue ‘of 
commission to examine witnesses. There 
is a difference .between- a party wit- 
ness... and a third ‘party. witness, Al-- 
though in ‘the: Civil. Procedure Code, 
there is: distinction drawn .as regards | 
this ` peint,: -between the ‘plaintiff; the ` 
defendant or the -witness, yet as: a rule 
of “prudence this: rule- has been -sup= 
plied. Normallya party. -would ‘net. ‘be 
‘allowed: to” be. examined: on’ commission. 
“In Lakshmanan™- Chettiar” v.. Vadivelu 


= 
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Ambalam . (1967) 80. Mad LW 148,.-An- 
antanarayanan ©. J, observed. that it 
would be an unusual privilege to exempt 
the party. from- attendance in court 
merely because he was living beyond the 
limits of jurisdiction and Pee him 
to pe examined on commission. . 


6 “Even - as, between "the parties a 
vital distinction between the plaintiff 
and the defendant has to be kept up. 
When a plaintiff asks for a commission 
to examine himself, the court would 
not normally accede to such a request 
unless a very strong case is made out. 


However, the case would be. different 


where the application is made by a de- 
fendant and, especially a defendant, 
who is normally outside the jurisdic- 
tion of the court. The court need not 
view the case of the defendant with 
the same strictness as the case of the 
plaintiff. 


7. It would be relevant in the con- 
text to extend the observations of 
Jagadisan J. in Ramakrishna Kulwani 
Raj v. Hardcastle and Co. (P.) Ltd. 
(1962) 2 Mad LJ 490: (AIR 1963 Mad 
103) which run, as follows (at p. 104 
of AIR):— 


“The witness who is a third party ta 
the action, cannot be compelled to at- 
tend ‘courg to give evidence if he is 
resident at. a place beyond 200 miles 
from the court house; á party to a suit 
or proceeding has no such unqualified 
right. The plaintiff having filed the 
suit in a forum of his choice or in a 
forum where the suit had necessarily 
to be instituted, cannot, except in the 
circumstances of- ‘bodily infirmity or 
other disabling factors, avoid giving 
evidence in ` court.: A defendant, how- 
ever, is in a slightly better position. 
If he is a resident in a far off place 
quite a long way from the jurisdiction 


‘of the court, he can pray for the issue 


of a commission to examine .him as = 
witness ......... The general rile is. 
and this should not be lost sight of or 
blurred, that' the evidence of a witness 
in an action, be he or she “a ‘party or 
not should be’ given in public court 
and tested by . cross-examination. In- 
ability to attend court on grounds of 


sickness, infirmity or detriment to the. 


public service, would. justify the issue 
of a commission. - The court.has got = 
discretion to relax the.rule of attend- 
ance in court where the person sought 


Amina Bivi v. ‘Abdul Jabbar (Sundaram J. ). 


[Prs. 5-9] Mad. 123 


to be examined as: witness resides be- : 
yond the local limits of the jurisdic- 
tion’ of- the court. This discretion may- 
be exercised even if the person hap- 
pens to be no other than the defen- -/ 
dant (see Subramania Chettiar in re 
(1954) 1 Mad LJ 449: (AIR .1955 Mad ` 
210))... There can, of course, be'no rule’ 
of law demarcating the boundaries arid : 
“the area of the discretion to be exerci- 
sed in these matters. What can how- 
ever be stated is that the court of Nisi 
Prius must act judicially having regard 
to all the circumstances. of the case, 
the desirability of the physical presence 
of the witness in court to enable it. to 
observe his or her demeanour and the 
not unusual fact that convenience and 
economy of expenses for the applicant 
may involve his opponent in great incon- 
venience and considerable expenses.” 


8. In the case of a. third pav-ty wit- 
ness, he stands on a different footing; 
because he is not interested in the sub- 
ject matter of litigation and he is a 
third party. to the action. Moreover the 
very provisions of Order XVI R. 19- 
C.P.C. come to this rescue. As obser- 
ved by the Supreme Court in Filmistan 
(P) Ltd. v. Bhagwandas. Santprakash, 
AIR 1971 SC 61, the fact that the wit- 
ness examined on commission cannot be 
effectively. cross-examined or their 
examination, will entail heavy costs are 
not sufficient circumstances to interfere 
with the discretion of the learned trial 
Judge. 


9.- I find that the court baw so far 
as O. S. No. 93 of 1974 is concerned, 
has not dealt with the matter separate- 
ly from the other suits..The Court be- 
low observes as follows :— 


“J may say at the outset that having 
regard to the nature of the suits and 
the pleas taken by the defendants and 
in view of the position occupied by 
the person, Abdul Wahab as he is the 


. plaintiff in the three suits and more or 


less the plaintif in the other suit, 
namely. O. S. No. 93 of 1974, he should 
necessarily be examined in Court and 
not on commission”, i 

The above observation makes it clear 
that the court below ‘has’ entertained'a 
misconception: that Abdul Wahab must 
be equated to a plaintiff in O. S. No. 93 
of 1974, when in fact he is not so. If 
this is so, he being sought te be exa- 
mined only as a witness different con- 
siderations will have to weigh, and in 
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particular with reference to the. aver- 
ments made. in. the affidavit and he 
cannot be compelled to attend court. to 
give evidence in O. S. No. 93 of 1974. 
In the said circumstances the equation 
of the said Abdul Wahab to a party to 


the suit O. S. No. 93 of 1974, by the 


court below and its refusal to issue the 
commission .cannot be upheld on` the 
facts of the case, 

10. In this view, I am inclined to 
interfere in revision and so far as 
O. S. No. 93 of 1974 is concerned the 
orders of the court below are set aside 
and the application I A No, 744 of 
1976 will stand allowed and I make it 
clear that the purport and scope of the 
commission will be confined to the 
matters in dispute in O. S. No. 93 of 
1974. The court below is directed to 
issue a commission or a letter of 
request as prayed for in accord- 
ance and due compliance. 
provisions of the Civil Procedure 
Code. Thiru Balachander, learned 
counsel for the respondent, expresses 
an anxiety with reference to the heavy 
costs fer conducting the commission 
enquiry in a far off place, It goes 
without saying that in. case the plain- 
tiff fails in the suit and he is called 
upon by the court below to. pay the 
costs of the suit, the costs incurred by 
the defendant will naturally. be borne 
‘ by the plaintiff. 

‘41. In the result, the civil revision 
petition will stand allowed. No costs. 

Revision allowed. 
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RAMAPRASADA RAO, OFFG, C. J. 
AND SATHAR SAYEED, J. 


Venugopala Pillai, Appellant v. 
Thayyanayaki Ammal and others, Res- 
pondents. 

Letters Patent Appeal No. 79 of 
1975, D/- 17-5-1978.* 


Hindu Succession Act (30 of 1956), 
S. 14 (1) and (2) — Widow's estate — 
Pre-existing title reiterated in compro- 
mise — Widow becomes full owner of 
the property. (1975) 88 Mad. LW jii 
Reversed. 


*(Against Todna of Mohan J. Gee 
ported in (1975) 88 Mad EW 688.) 
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with the 
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Under ‘the terms of deposition under 
a Will the testator gave a life estate to 
his wife A, and after her life his 
daughter V and brother B were to take 
over the estate as absolute owners in 
equal moiety but in the event of P dy- 
ing without any male issue the entire 
properties would devolve. absolutely on 
B. Subsequently there was a compro- 
mise. The compromise conferred on A 
a life estate without powers of aliena- 
tion. B relinquished his rights made 
available under th will after the life- 
time of A. V was made a remainder- 
man after the death of her mother but 
without any powers of alienation. In 
the event of the daughter dying with- 
out male issue, B would take the pro- 
perties absolutely. 


In the light of the meaning which 
has always been attributed to the 
technical expression ‘widow’s estate or 
woman’s estate’ tne mere fact that 
under the deed, such a right to which A 
was entitled to was conferred on her by 
reason of a mutual arrangement or a 
compromise would not mean that such 
an estate was conferred on her for the 
first time under-the deed or-: created 
primarily thereunder. It is a ‘reiteration 
and a declaration of a pre-existing 
right of a Hindu. widow to succeed to 
her husband as a widow to take there- 
in a widow's esctate subject to. the 
limitation and rescricticn. Consequent- 
ly she will become the full owner of 
the property. (1975) 88 Mad LW 688, 
Reversed, AIR 1977 SC 1944, Applied. 

(Para 17) 

Tt is by now well-established that 

Sec, 14 (2) is/an exception to Section 14 


(1). Under Sec. 24 (1) any property 
possessed by a female Hindu, whether 
acquired before or after the com- 


mencement of the Act, shall be held by 
her as full owner thereof and not as a 
limited owner, Sub-sec. (2) would ap- 
ply in cases where such a possession is 
made for the first time by the female 
Hindu and not in assertion of an ac- 
ceptance of a pre-existing right in her. 
The Explanation contemplates the case 
where the- propercy is acquired by a 
Hindu female either by inheritance or 
at a partition or in other manner what- 
soever. í (Para 21) 


The acid test, chere“ore, is to find 
whether under a given instrument, the 


title is created in the widow for the 


first time or the entitlement in her is- 


ee 


1979. 


merely a reiteration of.a right whic 
she possessed already . under tke 
Hindu Law. The fact: that under the 
compromise deed she was given a 
widow’s estate does ‘not improve ma- 
ters because she had that right and she 
could’ proclaim that right as a pr 
existing right. In all fairness and ha- 
ing regard to the beneficial legislation 
introduced in 1956 to improve the cor- 
‘ditions of a female heir under the pez- 
sonal law, it cannot still be maintained 
that what was given to A under the de=d 
was by way of a dole or a generozs 


_gesture on the part of B but it shouid 
be held that it was. in recognition of a 


vested right in her to hold the proper- 
ties as the persona of her husband bat 
as a widow’s estate subject to the ræ- 
triction ordinarily annexed thereto. No 


‘doubt, the phrase ‘in any other manner 
‘whatsoever’ referred to in the 


Expla- 
nation to Sec, 14 (1) cannot be. maže 


‘elastic, so as to. render nugatory su>- 
‘sec. (2) of Sec, 14. ` 


(Para 22) 
Anno: AIR Manual (3rd Edn.) Hindu 
Succession Act, S. 14, N. 10, 11. 
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A 


. The first defendant in O. S. No. 61 of 


1966 on the file of the Subordinee 
Judge, Chidambaram is the appellant. 
In order to appreciate the relevant 
facts in this Letters Patent appeal, a 
summary of events that took plece 


long ago is necessary. 


2. One Sarangapani Pillai married 
Arumbu Ammal and had a daughter 
Valliammal by name through ha. 


- Sarangapani had a brother Balakrishna 


by name. Under Ex. A. 1, dated 10-2- 
1921, Sarangapani executed an w- 
registered Will conferring a. life estate 
over the suit. properties in favour 2f 
his wife, Arumbu Ammal and after har 


. death, his properties were to be diviced 
equally between his daughter and <is 


brother Balakrishna, The Will also pv- 
vided for a contingency that if V=l- 


_Hammal died without leaving any iss—e, 
_ then Balakrishna would be entitled to 


the entire properties. After- the death 


_ of Sarangapani Pillai, one of his credi- 
„tors. filed. a money suit against Arunbu 


~ 
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£mmal, Valliammal and Balakrishna. 
Ealakrishna having been impleaded asa 
Farty to that action, he propounded the 
will, Ex. A-1. Ultimately, the money suit 
was dismissed. During the p2ndency or 
a or about that time, Arumbu Ammal 
aad her daughter Vailiammal ‘filed a 
sait O. S. No. 255 of 1923 in the court 
o? the District Munsif, Kattumannar- 
kudi, for a declaration that Ex. A’ 1 
was a forgery and that the instru- 
ment would not alter the normal rights 
oč succession to the estate of Saranga- 
pani. In that suit, a compromise was 
entered into on the 24th July, 1924 — 
Ex. A. 4, Inter alia, the compromise 
provided . that Arumbu Ammal should 
enjoy the properties for her life as a 
widow’s estate without any powers of 
alienation ‘and after her, Valliammal 
snould enjoy the properties for her life 
equally without any powers of aliena- 
ton, and if there are any male heirs to 
Valliammal, they will take the proper- 
t.es absolutely; in case, however, Val- 
lammal does not leave any male heir, 
Ealakrishna should take the properties 
absolutely. Valliammal died issueless in 
tie year 1940 and Arumbu Ammal took 
the first defendant in adoption on 3-11- 
1347. Balakrishna died. on 8-1-1963. 
“hereafter, under Exs. B 2 and B 3, 
¿rumbu Ammal settled some of the 
properties and ‘willed away some of 
the remaining properties in favour of 
the first defendant and died on 16-5- 
1966. On the death of Arumbu Ammal, 
the plantiffs who are heirs of Bala- 
Erishna filed the present action claiming 
“heir entitlement to the properties as 
ander the compromise. deed Ex. A. 4 
zead with Ex. A. 1, and questioned the 
-egality and propriety of Arumbu Am- 
mal’s acts in having settled or testa- 
mnentarily disposed of the properties 
ander Exs. B 2and B3. Their specific 
zontention was that the estate which 


was in the possession of Arumbu Am- 
mal as a widow’s estate without any 
sontemporaneous powers of aliena- 


zion did not enlarge itself into an ab-_ 
solute estate by reason of S. 14 (1) of 
she Hindu Succession Act 1956. - 


3. This was resisted by the first de- 
Tendant on various grounds amongst 
which the’ surviving. contention which 
zlaims our attention is that under the 
zompromise Ex, A. 4, Arumbu Ammal 
secured rights pursuant to her ` pre- 
Bxisting right as a widow „for. being 


Pi 
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maintained for life:from and out of the 
estate of her husband and -in conse- 
quence, such an- estate vested in her 
_and it was admittedly in her possession 
on the. date when Central Act 30 of 
1956 was passed and it - 
enlarged itself into an absolute estate. 
and, therefore. Exs. B2 and B3 are 
valid instruments which Arumbu :Am- 
mal could execute during her lifetime. 


4. Defendants 2 to. 6. in the action are 
only tenants and we are not concerned 
with their. rights: which they ‘claimed 
under the Tamil Nadu Cultivating 
Tenants Protection’ Act. - = 

5. On the. above admitted facts, © ‘both | 
the learned’ trial Judge as well, as the 
first appellate court, namely, the Dis- 
trict Judge of South Arcot ‘at Cudda- 
lore, affirmed that the widow's estate 
secured by Arumbu Ammal under Ex. 
A. 4 was a limited estate which be- 
came enlarged into an absolute estate 
by virtue of S. 14 (1) of Act 30 of 1956 


and in that view, upheld both the set-~ 


tlement deed Ex. B-2 and. the Will Ex. 
B-3, executed/. by Arumbu . Ammal.. 
They confirm Ze the title of the first, der 
fendant in Pie ’ suit properties, | ; 

‘6. On “second appeal to this court, 
Mohan /. was of the view that what 
Arumbu Ammal secured under. Ex, 
A. 4, was not in recognition of any pre- 
existing right but, was the resultant of 
‘the creation of.a new right and as the. 
source of title.is traceable for the first 
time to Ex. A. 4 alone, ‘Arumbu Ammal 
cannot claim the benefits of S. 14 (1), of: 
the Hindu Succession Act; but,.on the 







other hand, her interest in the suit pro- ` 


perties became - extinguished by her 
death under. S. 14 (2) of the. Act and, 
therefore, the alienations made by ‘her 
either by way of. settlement or’ under, 
Will: are nonest and areto be- ignored.. 
In that sense, the learned Judge. allow- 
ed the- appeal..It is as against this that 
the hates Letters Patent: appeal has 
- been filed. . E 


7. .Mr. M. R. Naraguasavarl: learned 
counsel -for the appellant, . after taking 
us through the relevant “provisions of 
the Hindu Succession Act, contends. that 
the rights secured - -by Arumbu Ammal 
under Ex. A, 4 are, ïn recognition | of a 
pre-existing right in her as a female 
member of a... Hindu family ` ‘and hot 
created inter "vivos for the first ‘time 
by reason of the compromise arratige- 
ment under Ex. A. 4° > y 


‘automatically _ 


x 


JJ.) ALR: 
8. Relying: upon the latest pro-* 
nouncement of the Supreme Court in 


Thulasamma v. Sesha Reddi AIR .1977- 
SC 1944 in which the question has 
been exhaustively censidered, the 
learned counsel would seek for a re- 
versal of the judgment of the singls 
Judge of this court. 


9$% Mr. T R` Ramachandra, 
tending contra, by 
literal explanation by the clauses in’ 
Ex,- A-4, which in turn ` refer to the 
Will Ex. A. 1, and also to ‘the widow’s 
estate would strenuously contend that 
the learned Judge was right in having 
applied Sec, 14 (2) of ths Hindu: Suz- 
cession Act; and in having rejected the 
plea that there is an enlargement of 
the limited estate held by Arumbu 


aa by reason of Sec., 14 (1) of the 
ch a 


con~ 
relying upon the 


+ 


10. We have airediy seen the terms 
of the ‘disposition under the Will Ex. 
A. 1. Tt gave a life estate to- Arumbu 
Ammal and after her- life, the daugh- 
ter Valliammal, and ‘brother Bala- 
krishna were to take over the- estate 
as. absolute owners in. equal moiety; 
but in the event of Valliammal dying 
without any male issue the entire pro- 
perties. would devolve absolutely on 
Balakrishna, Under the compromise 
Ex. A. 4 which has been analysed by 
the learned ‘Judge, ‘the following state 
of affairs spring therefrom — (1) -The 
compromise is in ‘accordance with the 
provisions of the Will since .the com-. 


promise. makes a reference to it .and 
says that it is ‘in pursuance thereof... 
(2) The ‘compromise conferred on 
Arumbu a life estate . without powers 
of alienation. (3) ‘Balakrishna relin- 
quished his rights miade available 
under the ` Will after the ‘lifetime `of- 


Arumbu. (4) Valliammal is made: a re- 
mainderman ‘after’ the -death of. her 
mother ‘but without atiy powers of 
alienation. (5) In. the’ event of the 
daughter dying’ without male issue, 
Balakrishna would take the properties: 
absolutely, : 


1l.: From a resume a the PN Tes 
citals, it is.clear that Ex. A. 4-makes a 
significant ‘departure ‘from the- recitals 
in the Will though it purports to- be in’ 
consonance with it.. Under the ~ Will, 
Arumbu. was’ given a lite: estate. and 
after’ her, the~daughter, Valliammal-and. 
brother’ Balakrishna’ were - conferred: 


1978 
with absolute rights. Under the com- 
promise, however, this provision. -S 


givena go-by. Two life estates are crea 
ed, one in favour of Arumbu Ammal 
and other in favour of Valliammal after 
the death of Arumbu Ammal. Under 
Ex. A. 1, no provision was made far 
the relinquishment of the rights of 
Balakrishna. This is provided for n 
Ex. A, 4. Under Ex. A. 1, Valliammal 
gets an absolute estate over a moie-y 
of the properties after the lifetime Jf 
Arumbu, but whereas under Ex. A. 4, 
Valliammal is only given a limited €e- 
tate without powers of alienation. It 
only conferred on her the rights of en- 
joyment of properties without amy 
powers of alienation. The contingenty 
of Balakrishna getting a right over tie 
entirety of the properties in the ab- 
sence of a male issue for Valliammal 
is common in both. We are not here 
called upon to ‘consider the feasibility 
and enforceability of a provision which 
would restrict an earlier conferment of 
an absolute estate by providing a lat- 
ter restriction thereto. When once an 
absolute estate as of right is created 
under an instrument and it takes effect 
on a certain’ event, then normally a 
dent on the quality of that right by a 
Tatterly imposed restriction in the very 
same instrument would not ordinar-ly 
be effective in the eye of law. We «ere 
not, however. resting our contention on 
these observations.: We have pointed out 
that even though Ex. A. 4 purports to 
be in consonance with or a follow up 
of Ex. A. 1, it does not appear to be 
.8o as there has been a, complete over- 
hauling ofthe nature ‘of the dispcsi- 
tions, of the- content ‘of entitlements 
during the period at -which. such en- 
titlements could be claimed by he 
parties to me compromise Ex. A C PER 


12. Tf, thevetord Ex. A. 4 is a čis- 


tinct deed arrived at between the mem- - 
bers of a Hindu family under’ whick a - 


widow’s established right as such 
widow, to ‘maintenance. for’ ‘life and en- 
‘joyment for life of her husband’s ‘pro- 
perties is recognised by a certain me- 
thodology or arrangement, then ~The 
question that ` immediately”. arises ` for 
consideration is whether the conferi 
ment of sucha right of enjoyment © for 
life, otherwise ‘known: as a limited es- 
tate or a widows - estate could’ be 


held to be a right created- før the .frst - 


time in: favour of .Arumbu: or is’ a 


‘right conferred 


. Legislature 
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on her in recognition. 


of a’ pre-existing. right. 

13. Before the law of inheritance for 
Hindus was codified under Act 30 of 1956, 
we had the Hindu Women’s Right 
to Property Act, 1987, wherein also the 
legitimate rights of the female mem- 
bers of a Hindu family were given 
momentous recognition. Such rights in 
the march of law thought. of by our 
ever since 1937, which cul- 
‘minated in the. renaissance in the mat- 
ter of succession under the Hindu Suc- 
cession. Act. are all pointers to the be- 
neficial intention and object of our 
Parliament that the rights of a female 
ought not to be lightly brushed aside 
on technical and a priori- considera- 
tions but should be given due recogni- 
tion in accordance with the intentions 
of law coupled with the forcible and 
well-intentioned . mandates by our an- 
cient Hindu commentators while deal- 
ing with a Hindu female. 


14. If the background of such stri- 
des made in the matter of the impro- 
vement of the quality of rights of a 
female in a Hindu family is borne in 


mind, then it is not difficult to analyse ` 


and.. understand the import of Ex, A.4. 
We have already seen"that Ex. A. 4, 
though prima. facie purports to follow 
Ex. A. 1, it ‘does not, It makes a mark- 
ed departure from the recitals in Ex. 
A.-1; and creates as it were, new en- 
titlements ` ‘not thought of under Ex. 
A. 1. It is, however, pertinent to point 
out that under Ex. A. 1, Arumbu Am- 
mal is given ‘a widow’s estate over her 
husband’s ` properties. Could this ar- 
rangement referred to in Ex, A, 4 be 
taken as the source of title of Arumbu 
Ammal to. the properties. or should it 
in the conspectus of events and in the 
circumstances. of the’ case be taken as 
the . recognition of a pre-existing right? 


15. What is ‘a widow’ “estate? It is 
not an estate for life, or in tail, or in 
fee, referred’ to in: -British Jurispru-. 
dence.: Having regard oto the- sacramen- 
tal bondage which would always knit 
a marriage .tie amongst .:Hindus, a 


widow is expected to preserve unsul- 


lied the .bed of her lord: and. abide, 
with her. venerable . protector to ‘enjoy 
with ‘moderation: the property: until her' 
death.. and: allow ‘the. 


- heirs. ..to . take: 
it- after- her .(Katyayana). Such: an in-' 


herence -ï the; quality -of her right was: 


thought: of: by the.. ancients law givers 
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since it was always the objective of 
_ the personal law of Hindus that a 
widow who had no male child should 
not be given an absolute and complete 
title over her husband’s properties 
after her death, The Privy Council in 
Janaki Ammal v. Narayanasami- 43 
Ind App 207: (AIR 1916 PC 117) ob- 
serves :— 

“Her (widow’s) right is of the nature 

of aright of property, her position is 
that of owner, her powers in that 
character are however limited.” 
In another case, the learned Law Lords 
while dealing -with the same aspect 
again reiterated the position and stat- 
ed :— 

“The whole estate is for the time 
vested in her absolutely for some pur- 
poses, though in some respects for only 
a qualified interest.” ay 
The interdict of aliénation of such pro- 
perties in the hands of a widow is not 
absolute. She has powers of alienation. 
She could alienate for religious pur- 
poses. She could part with the corpus 
for performing pilgrimages and other 
pious acts conducive to the spiritual 
welfare of her husband provided: the 
expenditure is reasonable. She could 
expend for her own maintenance and 
for the marriage expenses of her 
female heirs. Thus, on serious and suf- 
ficient grounds which could compendi- 
ously come within the meaning of the 
expression ‘necessity’. the: widow had 
the right to alienate the properties. in 
her. possession and which were being 
enjoyed by her as a .widow’s estate. 


16. So long as she is alive, no one 
has any vested interest’ in thé succes- 
sion. ‘Thus, a widow's estate of a wo- 
man’s estate is a special and a quali- 
fied estate which recognises her ab- 
solute right over the properties for her 
life subject, ' however, to the restric- 
tions contemplated in the personal law 
‘and her power, of alienation. 


‘17. In the -light of the ‘meaning 
which: has. always been attributed ` to 
the technical expression’ ‘'widow’s es- 
tate or womanñ’s estate’ the mere fact 
that under Ex, A. 4, such a_ right to 
which. Arumbu was entitled to was 
conferred on her by reason of a mut- 
ual arrangement or a compromise would 


not mean that such an estate was con-_ 


ferred: on her for: the first time under 
Ex. 


under. In} our view, . it- is. a reiteration 


‘limitation and restriction 


A, 4 or created primarily there- - - 


A.I R. 


and a declaration of a- pre-existing 
right of a Hindu, widow to. succeed to 


-her husband as a widow to take there- 


in a widow's estate subject to the 
referred to 

above. . T 
18. In an illuminating judgment re- 
cently given by the Supreme Court in 
which Fazal Ali J. spoke for the Bench, | 


the position is made very clear. It is 


reported in V.- Tulasamma v. Sesha 
Reddi, AIR 1977 SC 1944. No doubt, in 
that case, the graent was in lieu of 
maintenance. This right of maintenance 
when looked at from the ancient con- 
cept frem which -sprang the signific- 
ance of the divine tie of marriage, it 
is easy to conclude that the wife is 
said to be a half of the husband. Even 
our Gods are propitiated by that name, 
for example, Arthanareeswara., The 
learned Judge 
the well-known principle that under the 
Hindu Law, the husband has got a per- 
sonal obligation to maintain his wife 
and if he is possessed of properties, 
then his wife is entitled as of right to be 
maintained out of such properties. 
The claim of a Hindu widow to be 
maintained is not an empty formality 
which is to be exercised as a matter of 
concession or indulgence, grace of 
gratis, or generosity but is .a valuable 
spiritual and moral right which flows 
from the spiritual and temporal. rela-: 
tionship | of the husband and wife. As’ 
the wife is in a sense a part of the 
body of her husband, she becomes co- 
owner of the property of her husband 
though in a subordinate sense. f 


- 19. After careful consideration: and 
detailed analysis of the case law and 
fhe Sastraic Hindu Law, Fazal Ali J. 
in the above Supreme Court’ decision 
came to the following conclusions — 
(a) though -the widow's right to main- 
tenance is not a right to property but 
is undoubtedly a pre-existing right in 
property i e, it i a jus and rem 
not jus in rem. and it can be enforced - , 
by the, _wridow ` ‘whe.can get a: charge 


created. for her mzintenance on the 
property;. and (b) that the right ta 
maintenance is undoubtedly a pre-ex- 


isting right, which existed in the Hindu’ 
Law long before the. passing of the Act 
of. 1937 or the. Act.of 1946, and ` is, . 
therefore. a pre-existing right. : 


20. -The -learned Judge went orn 1 
say. (at p- ea „of AIR 1977 - SC) Ba 


quoted Colebrooke and -~ 
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“37, In the light of the above dec- 
sions of this court, the following prin- 
ciples appear to be clear— 

(1) That the provisions of S, 14 of 
the 1956 Act must be liberally constru- 
ed in order to 
the Act which is to enlarge the limited 
interest possessed by a Hindu widow 
which was in consonance with the 
changing temper of times; 

(2) It is manifestly clear that sub- 
sec, (2) of S. 14 does not refer to ary 
transfer which merely recognises a pre- 
existing right without creating or con- 
ferring a new title on the widow. This 


was clearly held by this cour; in Badri . 


Pershad’s case, 
(supra). 

(3) that the Act of 1956 has made 
revolutionary and far-reaching chang2s 
in the Hindu society and every attempt 
should be made to carry out the spirit 
of the Act which has undoubtedly sup- 
plied a long felt need and tried to co 
‘away with the invidious distinction þe- 
tween a Hindu male and female in 
matters of intestate succession; 


(4) that sub-sec,- (2) of S. 14 is mere- 
ly’ a proviso to sub-sec. (1) of S. 14, 
and has to be interpreted as. a proviso 
and not in a manner so as to destrcy 
the effect of the main provision....... 


AIR 1970 SC 1963 


44. Thus the following propositions 
emerge from a detailed discussion of 
the case :— 


(1) that the widow’s claim to mair- 
tenance is undoubtedly a tangible right 
though not an absolute right to pro- 
perty so as to become a fresh source 
_ of title. The claim for maintenance can, 
. however, be made a charge on the joint 
family properties, and even if the pro« 
perties are sold with the notice of tke 
` said charge, the sold properties will ks 
burdened with the claim for mainter-~ 
ance; 

(2) that by virtue of the Hindu 
Women’s Rights to Property Act 1937, 
_ the-claim of the widow to maintenance 
- has been crystallized into a full-fiedged 

right and any property allotted to her 
' in lieu of maintenance becomes prca 
_ perty to which she has a limited inter- 
. est which by virtue of the: provisions 
, of Act of 1956 is enlarged into an ab- 
: solute title. j 
' (3) Section 14 (2) applies only ts 

' cases where grant is not in lieu af 
i: maintenance or in recognition of pre- 
-. existing -rights but confers a fresh right 
ie 1979 Mad/9 V G-30 


s 
i 


advance the object of 


or title for the first time and while 
conferring the said title certain restric- 


tions are placed by the grant or trans-— 


fer. Where, however, the grant is mere- 
ly in recognition or in implementa- 
tion of a pre-existing right to claim 
maintenance, the ease falls beyond the 
purview of Sec, 14 (2) and 
squarely within the explanation to Sec- 
tion 14 (Ihssan 


21. The Supreme Court in the above 
Case approved in toto the ratio ofthe 
Bombay High Court in B. B. Patil v. 
Gangabai, AIR 1972 Bom 16. That was 
a case where an arbitrator passed an 
award which resulted in a decree un- 
der the Arbitration Act. It was pur- 
suant to the award the widow secured 
certain properties of her husband for 
life and which were intended for her 
maintenance. The widow continued to 
be in possession of those properties 
till February 25, 1967. The question 
arose as to what was the nature of the 
right which the widow obtained in 
those circumstances, The Supreme Court 
approved of the following passage in 
the Bombay decisfon (at p. 19) :— 


“\.....In other words, sitb-sec, (1) 
read with this explanation provides 
that any property, howsoever acquired 
and in possession of a Hindu female 
after the commencement of the Act 
shall be held by her as a full owner in 
all cases where she formerly held me- 
rely limited ownership ......... By this 
enactment (Act of 1956), her rights are 
enlarged and wherever under the Hindu 
Law she would merely obtain limited 
ownership she would, after the com- 
mencement of the Act, obtain full 
ownership.” 


Sec. 14 (1) and (2) runs as follows:— 

bi (i) Any property possessed by 
a female Hindu, whether acquired be- 
fore or after the commencement of 
this Act, shall be held by her as full 
owner thereof and not as a. limited 
owner; 


Explanation :— In this 


immoveable property acquired by a 
female Hindu by inheritance or devise, 
or at a partition, or in lieu of main- 
tenance or arrears of maintenance, or by 
gift from any person whether a rela- 
tive or not,. before, at or. after 
marriage, or by. her own: skill or exer- 
tion, or by..purchase or by prescription, 


sub-section.’ 
‘property’ includes both ‘moveable and - 


her. 


comes + 
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or in any other manner whatsoever, 
and also any such property held by her 
as. stridhana immediately before the 
commencement of this Act, 


(2) Nothing contained in sub-sec, (1) 

shall apply to any property acquired 
by way of gift or under a will or any 
other instrument or under a decree or 
order‘ of a Civil Court or under an 
award where the terms of the gift, 
Will or other instrument or the de- 
cree, order or award prescribe a 
restricted estate in such property.” 
It is by now well established that Sec- 
tion 14 (2) is an exception to Sec. 14 
(1). Under Sec 14 (1) any property 
possessed by a female Hindu, whether 
acquired before or after the commences 
ment of the Act, shall. be held by her 
as full owner thereof and not as a 
limited owner. Sub-sec, (2) would ap- 
ply in cases where such a possession 
is made for the first time by the 
‘|female Hindu and not in assertion of 
oran acceptance ofa pre-existing right 
in her. The Explanation contemplates 
the case where the property is acquired 
by a Hindu female either by inherit- 
ance or at a partition .,.... or in other, 
manner whatsoever, 


_ 22. The acid test, therefore, is td 
find whether under a given instrument, 
the title is created in the widow for the 
first time or the entitlement in her is 
merely a reiteration of a right which 
_ she possessed already under the Hindu 
Law, The fact that under the compro- 
mise Ex. A.4,she was given a widow’s 
~ estate does not improve matters be- 
cause she had that right and she could 
proclaim that right as a pre-existing 
right. In all fairness and having regard 
to the beneficial legislation introduced 


‘by our Parliament in 1956 to improve 


the conditions of a- female heir under 
the personal law, it cannot still be 
maintained that what was given to 
Arumbu under Ex. A.4 was by way of 
a dole or a generous gesture on the 
part of Balakrishna; but it should be 
“held that it was in recognition of a 
vested right in her to hold the proper- 
ties as the persona of her husband but 
as a widow’s estate subject to the res- 
triction ordinarily annexed thereto. No 
doubt, the phrase ‘in any other manner 
whatsoever’ referred to in the Explana- 
_tion to Sec, 14 (1) cannot be made 
elastic, so as to render nugatory sub- 
sec, (2) of Sec. 14,. Each case has tobe 
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decided on its own merits, [fit could 
be clinchingly found that the vesting 
is as result of a contract and not in 
due recognition of or in due obeisance 
to a pre-existing right, then such a con- 
tract might in such peculiar circum~ 
stances’ be viewed as one which is the 
source of title to the widow. But in the 
instant case, We are unable to agree 
with Mohan J, that it was only under 
Ex. A, 4, the title was created in the 


widow, The use of the words 
‘widow’s estate’ in Ex, A, 4 is 
Significant. Apart from it, Exs. 


A. 4 and A-1 are not similar in many 
respects, Therefore, if under the com- 
Promise what was given to the widow 
connot be said to slope (sic) 
(flow?) from the arrangement en~ 
tered into between the - parties but 
it was only in recognition of a pre- . 
existing right, then the ratio of the de- 
cision of the Supreme Court in V. 
Tulasamma v. Sesha Reddi, AIR 1977 
SC 1944 squarely applies to the facts 
of this case, and it should be held that 
Arumbu was possessed of those pro- 
perties as on the daie of the passing of 
the Act of 1956 and such properties 
acquired by her no doubt under the 
compromise. Ex. A. 4 should be deem- 
ed to be her absolute properties as un- 
der Sec, 14 (1), she shall hold it as full 
owner thereof and not as a limited 
owner. We are unable, therefore, to 
agree with the conclusion of the learn- 
ed Judge in the second appeal. We set 
aside the judgment of this court in 
S. A. No. 814 of 1972 and restore that 
of the appellate court: which in turn 
affirmed that of the trial court, The 
suit is, therefore, dismissed. This ap- 
peal is, therefore allowed with costs. 


Appeal allowed, 
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P. C. (5 of 1908), O. 1, R. 1 — Contract with 


"(Against decree of Dist. J, Dharmapuri in 
A. S. No. 14 of 1978. 
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several promisees — Suit for specific par 
formance — Refusal by some promisees to 
join as co-plaintifis — Suit by some only ot 
promisees arraying other promisees as pro 
forma defendants held maintainable. 

Where the contract was in favour. of mare 
than one person and if some of them do not 
want to specifically enforce the contract and 
therefore not willing to join as plaintiffs, the 
others could file a suit for specific pertorm- 
ance of contract impleading those who ere 
not willing, as defendants.and a person can- 
not be prevented from filing a suit merely 
because he is only a joint promisee and the 
other promisees have refused to join him in 
filing the suit. (Para 3) 


The plaintiffs in the present case have ce- 
posited the entire consideration payatle 
under the agreement to reconvey the pro- 
perty transferred to defendant No. 1 under 
the sale deed. The specific performance of 
the agreement therefore could not be deni2d 
to the plaintiffs merely on the ground that 
the jeint promisees arrayed as defendants 2 
and 3 have refused to join as plaintiffs or 
that they do not want the conveyance. The 
plaintiffs would be entitled to get a convey- 
ance of the entirety of the property and an 
its execution rights of plaintiffs and othar 
promisees/defendants in whose favour the 
agreement was executed will have to be 
worked out. AIR 1977 SC 2489 and AIR 
1989 PC 170, Rel. on. Case law discussed. 

(Para 3) 

Anno: AIR Manual (8rd Edn.), Contract 
Act S. 45, N. 8; AIR Comm. C. P. C. (9th 
Edn.), O. 1, R. 1, N. 7. 

Cases Referred: Chronological 


AIR 1977 SC 2439 

(1972) 85 Mad LW 616 

AIR 1989 PC 170 

ATR 1923 Mad 284 : ILR 46 3 Mad 148 
191g. Mad WN 995 

1912 Mad WN 415 

(1902) ILR 24 All 296 
(1899) TLR 26 Cal 409 (FB) 
(1897) ILR 24 Cal 832 , 


JUDGMENT :— The first defendant is the 
appellant. The second plaintiff and the third 
defendant are the sons of the first plaintiff 
and the second defendant is the wife of the 
first plaintiff. The suit properties were ori- 
ginally owned by the plaintiffs and detea- 
dants 2 and 8. They sold them for a sum 
of Rs. 2500 under a sale deed dated 6-5- 
1969. On the date of sale itself, the first 
defeadant executed an agreement to reconvey 


Paras 


- 
“v 
Pip 
ONNAWAd dA by 


~ 
be 


Ponnuswami v. Rama Boyan (V. -Ramaswami J.) 


[Prs. 1-2] Mad. 131 


the properties to: the plaintiffs and detendants 
2 and 8 within five years from the date ot 
sale on receipt of the consideration of Rupees 
2500. It is to enforce this agreement to re- 
convey, the plaintiffs filed the present “Suit, 
The plaintiffs tendered the entire considera- 
tion within the time stipulated and demand- 
ed the execution of the sale deed by the first 
defendant. They also issued a notice de- 
manding the specific performance, but the 
first defendant refused to execute the same. 
Since defendants 2 and 3 did not co-operate 
with the plaintiffs, the suit was filed by the 
plaintif alone for specific performance of the 
agreement to reconvey. The plaintifs had 
deposited the entire amount of Rs. 2500 in - 
Court. The main contention of the first de- 
fendant was since the agreement to reconvey 
was in favour of the plaintiffs and defendants 
2 and 8 the suit by the plaintiffs is not main- 


tainable and in any case since the second and - - 


third defendants did not want any reconvey- 
ance of the properties, the decree for speci- 
fic performance could not be granted in 
favour of the plaintiffs. It was further con- 
tended that in any case, the plaintiffs; would 
be entitled only to half of the properties 
to be reconveyed and not the entirety. It 
may be mentioned that the second and third 
defendants filed a written statement stating 
that they did not want any reconyeyance, 
that they have no money to pay and that 
they give up the right under the contract. 
The trial court dismissed: the suit following 
the decision of this court in Koripalli Ramiah 
v. Sajja Subbiah, 1912 Mad WN 415. 
But, on appeal, the learned District 
Judge came to a different conclusion . 
and held that the suit was maintainable, that 

the plaintiff is entitled to specitic perform- 

ance of the entirety of the contract. In com- 

ing to this conclusion, the learned District 

Judge followed the two later judgments ot 

this court in Kondapaneni Kottaya v. Gan- . 
garu Seshayya 1918 Mad WN 995 and Abdul 

Shaker Sahib v. Abdul Rahiman Sahib ILR 
46 Mad 148 : (AIR 1923 Mad 284), in pre- 

ference to the decision in Koripalli Ramiah 
v. Sajja Subbiah 1912 Mad WN 415 and the 
Calcutta decision in Safiur Rahiman v-%. 
Maharamunnissa Bibi (1897) ILR 24 Cal- 

882. It is against this judgment the first 
defendant has preferred the second appeal. 


2. The question of law that arises for 
consideration in this second appeal is whe- 
ther the suit could be maintained by some 
only of the promisees as plaintiffs in a case’ 
where the relief asked for is specific perform- 
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ance of the contract, specially, when the 
others do not want to specifically enforce the 
contract. Section 45 of the Contract Act 
was relied on in Safiur Rahman v. Maharu- 
munnissa Bibi (1897) ILR 24. Cal 832 and 
Koripalli Ramiah v. Sajja Sabbiah 1912 Mad 


WN 415 in support of the view that the suit _ 


is not maintainable. Section 45 of the Con- 
tract Act reads as follows— i . 

‘When person has made a promise to two 
or more persons jointly, then unless a con- 
trary intention appears from the ¢ontract, 
the right to claim performance rests, as be- 
tween him and them, with them, during their 
joint lives; and after the death of any of them 
with the representatives of such deceased 
person jointly with the survivor or survivors, 
and, after the death of the last survivor with 
the representatives of all jointly.” 


The Supreme Court considered the scope ot 
S. 45 with reference to Order 1 Rule 1 
C. P. C. in the decision reported in Jahar 
Roy v. Premji Bhimji AIR 1977 SC 2439. 
Their Lordships held (at p. 2442)— 


“The section thus deals with devolution 
of joint rights in the case of joint promisees, 
but it does not deal with a case where, a 
joint promisee does not want to join as a 
co-plaintif and is arrayed as a pro forma 
defendant with the specific plea that no re- 
lief is claimed against him.’ 


‘Again, after referring to Order 1, Rule 1, 
. their Lordships observed:— 


“This is a general rule which takes care 


-. of the interests of the defendant who is in- 


` terested, in the case of a suit like this, in 
having all the lessors as parties to the suit so 
that he may not be subjected to further liti- 
gation. But the rule is not without an ex- 
ception. The reason is that a person cannot 
be compelled to be a plaintiff for, as is ob- 
vious, he cannot be compelled to bring an 
action at law if he does not want to do so. 
At the same time, it is equally true that a 
person cannot be prevented from bringing an 
action, by any rule of law or practice, merely 
because he is a joint promisee and the other 
promisee refuses to join as a co-plaintiff. The 
proper and the only course in such a case 
is to join him as a pro forma defendant. As 
would appear from Biri Singh v. Nawal Singh 
(1902) ILR 24 All 226, which was decided 
in 1898 and Pyari Mohan Bose v. Kedarnath 
Roy (1899) ILR 26 Cal 409 (FB) which was 
_* decided in 1899, it has consistently been held 
"by courts in this country that where two par- 
ties contract with a third party, a suit by 
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one of the joint promisees, making the other 
as co-defendant, is maintainable even if the 
plaintiff does not prove that the other joint 
promisee has refused to join him as a co- 
plaintiff.” 


8. The Privy Council also considered the 
question in the decision reported in Mong- 
hibai v. Cooverji Umersey AIR 1989 PC 170 
and it was held therein— 


“It has long been recognised that one or 
more of several persons jointly interested can 
bring an action in respect of joint property 
and if their right to sue is challenged can 
amend by joining their co-contractors ag 
plaintiffs if they will consent or as co-deten- 
dants if they will not.” 


This passage was quoted with approval by 
the Supreme Court in the case above cited. 
There .could therefore be no bar that in a 
case where the contract was in favour of 
more than one person -and if some of them 
are not willing to join as plaintiffs, the: others 
could file a suit impleading those who are not 
willing as defendants and a person cannot 
be prevented from filing a suit merely be- 
cause he is only a joint promisee and thel 
other premisees have refused to join him in| 
filing the suit. The main basis of the judg- 
ments in Safjur Rahmin v. Maharamunnissa 
Bibi (1867) ILR 24 Cal 832 and Koripalli 
Ramiah v. Sajja Subbiah 1912 Mad WN 415 
is therefore no longer available. In fact the 
two later Bench decisions in Kondapaneni 
Kottaya v, Gangaru Seshayya 1918 Mad WN 
995 and Abdul Shakur Sahib v. Abdul Rahi- 
man Sahib ILR 46 Mad 148:(AIR 1923 
Mad 284), have dissented from the decision 
in Koripalli Ramiah v. Sajja Subbiah 1912 
Mad WN 415 and held that one of the joint 
promisees could file a suit impleading the 
others who are not willing to join them, as 
defendants in the suit. These two later judg 
ments were followed by Ismail J. in Kanda- 
sami v. Venkatachala Kandar (1972) 85 ‘Mad 
LW 616, where the learned Judge had con- 
sidered the earlier judgments in detail. The 
learned Judge also pointed out that in a case | 
for specific performance, the relief to bẹ 

granted being in the nature of discretion of 
the court where there are no sufficient 
grounds for rejecting the claim of the plain- 
tiff for specific performance the court can- 
not refuse to grant the relief merely on the | 
ground that some of them had refused to 

join. The learned counsel for the appellant 
tried to distinguish the decisions in Kandas- 
sami v. Venkatachala Kandar (1972) 85 Mad 
LW 616 on the ground that in that case the 
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learned Judge specifically found that th= 
refusing parties have colluded with the de 
fendant against whom the relief is sought and 
that therefore the plaintiff was entitled t= 
the relief. I am unable to agree with thë 
argument of the learned counsel, It is trus 
that the learned Judge pointed out that ths 
defendants 2 and 3 have colluded with ths 
first defendant in order to deprive the plair- 
tiff of his right of specific performance. Br: 
that was not the ratio of the judgment. I= 
my opinion, the ratio of the judgment is the- 
where the plaintiff is entitled to the relis 
. [merely because some of them have retused 
to join him as plaintiffs or even where ther 
do not want the specific performance of the 
agreement, his right could not be jeopardiz 
ed by such refusal by the other parties. Im 
such a case, I am of the view that if tke 
defendants do not want to pay the mone 


the plaintiffs would have to pay the entirety 


of the consideration payable under the agre= 
ment to convey or reconvey, as the case mey 
be and on such deposit of the entire moner, 
he would be entitled to get a conveyance at 
the entirety of the property though it shoud 
normally be in favour of the plaintiff and tks 
defendants in whose favour the agreeme=t 
was executed. After the conveyance is execuk- 
ed as such, the rights of the plaintiff and tha 
other defendants in whose favour the agre= 
ment was executed will have to be worked 
out. The specific performance as such ther=- 
fore could not be denied to the plaint 
merely on the ground that defendants 2 acd 
8 have refused to join as plaintiffs or thzt 
they do not want the conveyance. It mzy 
also be pointed out that in-a, case of tis 
nature, it will not be possible for one co-pr= 
misee to give up his rights so as to prejudices 
the rights of the other co-promisees. Ther= 
fore, the first defendant also would‘not be 
entitled to claim that he will execute oniy 
with reference to half of the suit properti=s 
on the ground that if the conveyance is œ- 
ecuted in favour of the plaintiffs and defe= 
dants 2 and 3, defendants 2 and 3 would be 
entitled to half of the properties conveyed. 
The rights as between the plaintiffs and the 
defendants would have to be worked ozt 
with reference to the agreements between 
them and it is not open to the first defez- 
dant to plead that the second and third d=- 
fedants’ right should be separated: from thst 
of the plaintiffs, Accordingly, the judgme-t 
and decree of the lower appellate Court 3s 
correct and does not call for ~interferencs. 
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The second appeal fails and it is dismissed, 
but there will be no order as to costs. 
i Appeal dismissed. 
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Kesavan, Petitioner v. State of Tamil Nadu 
and another, Respondents. 

Writ Peta. No. 1158 of 1978, D/- 7-4- 
1978, 

Constitution of India, Art, 226 — Man- 
damus and Quo Warranto — Issue of — 
Petitioner must show that he is ~ person ag- ` 
grieved — Petition raising question, of con: 
stitutional importance — Not by itself suffi- - 
cient to entertain, it. 

Merely because a substantial question ot 
law of general public importance arises, it 
does not mean that High Court can adjudi- 


Cate upon that question, at the instance ot a . A 


total stranger who is in no way connected. 
If that were so, the High Court would be 
flooded with writ petitions raising some 
question” of constitutional importance, Cer- 
tainly, the purpose of writ jurisdiction has 
never been understood to be so comprehen- 
sive. It is true that in the case of a writ of 
quo warranto, the requirement that the peti- 
tioner should be a person aggrieved is dis: 
penseq with to a great’ extent, but not alto- 
gether. That is because what is sought -in a 
case of quo warranto is an answer from the ` 
respondent “by what authority you hold the 
public office”. But the High Court cannot 
issue a command by way of mandamus at the 
instance of a person who does not make out 
a grievance. >: (Para 6) 


A writ petition was filed by a citizen ot 
India alleging that the Chief Minister ot 
Tamil Nadu made a statement in public that 
he intended to engage himself in film acting - 
while continuing to be the Chief Minister. It 
was prayed that a mandamus‘be issued res- 


` training the Chief Minister from -film acting. 


‘Held, though the petition raised an import- 
ant constitutional question whether ‘the office 
of the Chief Minister is a full time salaried . 
office or not, the petitioner failed to prove 
that he was a person aggrieved and hence . 
the petition was not maintainable. AIR 1952 
Nag 330, Disting, (Para 7) 

Anno: AIR Comm. Const. of India, ,Artt, : 

“7 


cle 226, N. 22 (A). - f ef etk E 


JV/KV/E486/78/DVT + 7; : 
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Cases Referred: Chronological Paras 

AIR 1952 Nag 830 : ILR (1952) Nag 409 
- 57 


(1942) 1 All ER 878, Regal (Hastings) Ltd. 
v. Gulliver 5 
N. Ganapathi, for Petitioner, 

ORDER :— This writ petition is for Man- 
damus seeking directions to restrain the first 
respondent (State of Tamil Nadu represented 
by the Chief Secretary to Government, Fort 
St. George, Madras) from permitting the 
second respondent, Thiru M. G. Ramachand- 
ran, Chief Minister of Tamil Nadu from act- 
ing in films or engaging himself in any pro- 
fession, art, calling or employment while he 
continues to be the Chief Minister of Tamil 
Nadu, 


2. The petitioner is a citizen of India and 
a voter, The second respondent was ap- 
pointed Chief Minister by the Governor of 
Tamil Nadu in June 1977. For some weeks 
now the second respondent has been stating 
that he was going to engage himself in film 
acting, Various statements in different forms 
have been appearing in the newspapers. A 
news appearing in the daily ‘Sunday Standard’ 
a copy of which is annexed to the affidavit 
to indicate that he has definitely intended 
to engage in film acting while continuing to 
be the Chief Minister of Tamil Nadu, The 
petitioner in his affidavit, after tracing that 
in this country a cabinet form of Parlia- 
mentary Government on the British model 
has ‘come to be established, also refers to 
certain provisions of the Constitution of 
India, particularly, Articles 168 and 164 and 
states on advice that the Ministership is a 
full time salaried public office. It is further 
stated by him that as such the Minister must 
give his full time to the service of the State 
as Minister and it is illegal and violation of 
the Constitution for a Minister to engage in 
any profession, avocation, trade or calling 
while continuing to be a Minister, 


3. The Chief Minister was appointed by 
the Governor of Tamil Nadu and it is well 
known that the executive power is vested 
in the Governor who is aided and advised 
by the Council of Ministers with the Chief 
Minister at the head. On the advice of the 
Chief Minister, the other Ministers are ap- 
pointed, 


4. Every citizen of India is interested 
in the governance of the country and of the 
State by an executive which does not itself 
transgress the Constitution and violate the 
provisions of the Constitution, with respect 


to the powers anďiduties of a Minister. The 
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grave public dangér of a transgression of the 
Constitution by the very persons who are the 
custodians of the Constitution would take 
place if one Minister who is a holder of a 
full time salaried public office is allowed to 
act. Therefore, according to the petitioner, 
it is just and necessary that this court may 
decide whether or not in terms of Arts, 154, 
163 and 164 of the Constitution in the light 
of the British Parliamentary Cabinet system, 
the office of the Chief Minister is a full time 
salaried office. If this court holds that it is 
a full time salaried office the petitioner is en- 
titled to pray this court to grant an injune- 
tion restraining the first respondent for the 
above stated relief, It is with these aver- 
mers in the affidavit the above relief is pray- 
or. 


5. Mr. V. K. Thiruvenkatachari, learned 
counsel for the petitioner, states as under— 

(i) This Court has the power to interpret 
the Constitution; 

(ii) In 1942-1-All Eng. Rep, 378, it is stat- 
ed— , 

“This is the King's court. We sit here to 
administer justice, and to interpret the laws 
of the rules in the King’s name. It is respect- 
ful and proper to assume that once the law 
is declared by a competent judicial authority, 
it will be followed by the Crown”. 


(iii) It is further submitted by the learned 
counsel that important issues or matters re- 
quired to be decided in this case relating to 
the prominent position of a Chief Minister, 
is a holder of a public office, a full time 
salaried office. If that question is a question 
of general public importance, it may be ask- 
ed as to who could move the court for the 
determination of that question. It would be 
three kinds of persons who could move the 
court— 

(i} any citizen of India; 

(ii) only a person whose business/profes- 
sion is injuriously affected by the entry of 
another into it; 

(iii) none at all. 

The submission of the learned counsel is 
when it is the primary duty of the Chief 
Minister to uphold the Constitution and if 
Constitutional questions are of general pub- 
lic importance as in any case, in such a con- 
text this court will give its decision at the in- 
stance of any citizen of India. The citizen 
here is only the representative of the entire 
nation bringing it to the knowledge of this 
court of a situation in which the court's de- 
cision, ore way or other, will bring out the 
necessary detente. 
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(iv) It is not necessary that the petitioner 
should be personally aggrieved because tne 
prayer is very much akin to quo warranto. It 
is well settled that in a case of quo warranto, 
any citizen is entitled to apply as a private 
relator, because public offices should not 36 
filled by usurpers. The present writ is at tie 
earlier stage to pray at the hands of this 
court to decide whether a Minister can en- 
gage in any other profession or employment. 
In support of this submission, the learned 
counsel also draws my attention to Con- 
stitutional Law of India by H. M. Seervai, 
2nd Edn. Volume 1. page 986, para 16-316. 
wherein it is stated referring to G. D. Ker- 
kare v. T. L. Shevde ILR (1952) Nag 40€ : 
(AIR 1952 Nag 830) in which the question 
arose whether the appointment of the Ad- 
vocate General could be challenged on the 
ground that he was not qualified, It was 
held that any person who could move the 
court without alleging the violation of any 
specific right of the applicant because tae 
office of Advocate General was a high pub-ic 
office, Drawing succour from this statement, 
the learned counsel vehemently contends that 
if that is the law relating to the office of an 
Advocate General, principles will apply with 
greater force to a pre-eminent office like tkat 
of the Chief Minister. Therefore, accordiag 
to the learned counsel for the petitioner, 
there is nothing to establish that the writ 
petitioner is personally aggrieved and tae 
prayer as asked for would issue. 


6. I have given my utmost considera- 
tion to the various points raised by the learn- 
ed counsel for the petitioner. It is true tkat 
the question whether the office of the Chief 
Minister is a full time salaried office or not, 
is one which relates to the interpretation of 
Constitution, particularly Arts. 168 and 1€4: 
But what has to be borne in mind is merely 
because a. substantial question of law of 
general public importance arises, does it 
mean this court can adjudicate upon tkat 
question, at the instance of a total stranger 
who is in no way connected, If that were so, 
this High Court, in my view would be flood- 
ed with writ petitions which could | always 
raise some question of importance arising out 
of any provision of the Constitution and seak 
an adjudication thereof. Certainly, the pur- 
pose of writ jurisdiction has never | been 
understood to be so comprehensive, When I 
say this I am fully conscious of the fact that 
in the case of a writ of quo warranto, the 
requirement tbat the petitioner should be a 
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‘person aggrieved is dispensed with to a great 


extent, but not altogether, That is because 
what is sought in a case of quo warranto is 
an answer from the respondent “by what au- 
thority you hold the public office’, But in 
this case it is not so. What is sought at my 
hands is a Mandamus,.which means a com- 
mand should issue from this Court, Can this] © 
court issue a command at the instance of ‘a 
person who does not make out a grievance. 
My answer should be in the negative. 


7. The passage relied on in the Constitu- 
tional Law of India, by H. M. Seervai, Qnd 
Edn, Vol. 1, page 986, wherein G. D. Kar- 
kare v. T.L. Shevde ILR (1952) Nag 409 : 
(AIR 1952 Nag 880) is quoted, does not again 
advance the case of the petitioner because 
that case specifically related to quo warranto 
and in that connection it came to be held 
that any person could move the court for 
the alleged violation with reference to the 
appointment of the High Office of Advocate 
General. That is certainly not the position 
here. That is the reason why the learned 
counsel would state that the prayer that is 
asked is akin to quo watranto, I am unable 
to agree. Therefore, it is highly incumbent 
upon the petitioner in order. to found his 
cause under writ jurisdiction and to seek a 
command at the hands of this Court to show 
that he is a person aggrieved. That has not 
been shown. ‘Therefore, whatever may be 
the importance of the question involved, I 
cannot proceed to decide at the instance ot 
a person who is not in any legal sense ag- 
grieved, In this view, I dismiss the writ peti- 
tion. l 

Petition dismissed. 
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C. Chennaiya Naidu, Appellant v. Pancha- 
yat Board, Venukadathampatti, Respondent, 


A. A. O. No. 689 of 1975, D/- 4-4-1978.° 
(A) Civil P. C. (5 of 1908); O. 17, Rr. 2, 3 


— Distinction between O. 17, R..2 andi R.3-—— | - 


Both parties present — Suit dismissed on the 
finding that plaintiff was not prosecuting his 
case and seeking adjournment -—— Dismissal 
is under O, 17, R. 3 and not under ©. 17, 
R. 2 — Appeal from dismissal is competent. 





(Against order of Dist. J., Dharampuri, 
D/- 17-9-1975.) 
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Where on any date to which the hearing 
of the suit is adjourned the defendant ap- 
pears but the plaintiff does not appear, then 
it would be open to the court to. make an 
order that the suit be dismissed, It must, 
however, be noted that O. 17, R. 2 and O. 9, 
R. 8 can come into play only when the par- 
` ties, or any of them, fail to appear. Where 
. they do appear before the court, these rules 

‘would naturally have no application. 

' (Para 8) 

Where both the parties and their counsel 
are present in the court when the Case is 
called, provisions contained in O. 17, R. 2 
will not apply. It is O, 17, R. 3 that would 
govern the situation. (Para 4) 

Held, the trial Court must be deemed to 
have acted in terms of O. 17, R. 3 when it 
dismissed the suit finding that though plain- 
tiff and defendant both were present with 
their respective counsel the plaintiff was 
not prosecuting his case and was seeking an 
adjournment. In so doing what the trial 
Court actually did was that it “decided the 
case”. It was a decision in suit though it dis- 
missed the suit for default. Once it was held 
that it was a decision of court in suit then 
the decision must be regarded as a decree 
against which an appeal would lie. Therefore 
Dist. Judge rightly held that appeal from 
trial Court’s decision was competent. AIR 
1949 Mad 78 and (1910) ILR 88 Mad 241, 
Rel. on; AIR 1918 Mad 148 (2) (FB), Ref. 
AIR 1926 Mad 971; (1928) 54 Mad LJ 351, 
_ Disting. R (Para 5) 

Anno: AIR Comm. C. P. C. (9th Eda.), 
O. 17, R. 2, N. 1; O, 17, R. 8, N. 3. 


(B) Precedents — Value of. 

Precedents, no doubt, bind Judges and 
lawyers hand and foot, but there is no- rule 
which says that a Judge, no less than a law- 
yer, should keep his mouth shut and not 
articulate his brooding misgivings about ear- 
lier authorities. (Para -11) 
Cases Referred: Chronological Paras 
AIR 1949 Mad 78:1948-1 Mad LJ 65 12, 
E 14, 16 
(1928) 54 Mad LJ 351 9, 16 
AIR -1926 Mad 971: 51 Mad LJ 290 8, 10, 

eo 16 
AIR 1918 Mad 148 (2):ILR 41 Mad 286 

(FB) 6 
(1910) ILR 38 Mad 241 6 

V. Krishnan, for Appellant; K. Rama- 
murthi, for Respondent. 

JODGMENT :— This civil miscellaneous 
appeal raises a point of distinction between 
O. 17, R. 2 and OF 17, R:-3 C. P. C. This 


A. I. R. 


distinction had become a matter of import- 
ance to the parties in this case in the way 
their suit was disposed of by the trial Court, 
when it was called for final hearing. What 
happened on that day had better be describ- . 
ed in the words of the learned District Mun- 
sif himself. l 

“The suit is in list. Petition filed for ad- 
journment by the plaintif on the ground that 
the important witness had not come, reject- 
ed, Plaintif present. Suit dismissed for non- 
prosecution, with costs of defendants”, 
Against the dismissal of the suit, in the man- 
ner aforesaid, the plairtiff filed a regular ap- 
peal to the District Court, before the learn- 
ed District Judge, the defendant raised a 


preliminary objection to the maintainability 


of the appeal. He contended that when the 
trial Court dismissed the suit, it .did so in 
exercise of its powers under O. 17, R. 2 of 
the C. P. Code, in which event, no appeal 
lay from that decision. The learned District 
Judge, however, held that the trial Court’s 
decision should be regarded as one falling 
under O. 17, R. 8. On this basis, he enter- 
tained the appeal. On the merits, he held 
that the trial Court was not justified in re- 
jecting the request of the plaintiff for an ad- 
journment so as to enable him to produce 
its witness, In this view, the learned District 
Judge set aside the decision of the tral 
Court and remanded the suit for an effective 
disposal. 

2 The defendant has now brought this 
appeal against the order of remand passed ` 
by the learned District Judge. Mr. V. Krish- 
nan, the defendant’s learned counsel, urged 
that, in the circumstances of the present 
ease, the learned District Judge was wrong 
in holding that the plaintiffs appeal was 
competent. Learned counsel submitted that 
the dismissal by the trial court of the plain- 
tiffs suit properly fell under O. 17, R. 2 of 


' the Code and no appeal lay against that 


decision, 

38. O. 17, R. 2 deals with the procedure 
to be followed by a trial court when parties 
fail to appear before it on the date fixed for 
hearing. The rule says that in such an event 
the court may proceed to dispose of the suit 
in one or other of the modes directed by 
Order 9 or to make such other order as it 
thinks fit. O. 9, so far as is relevant to the 
facts of the present case, provides in Rule 8 
that where the defendant appears and the 
plaintiff does not’ appear when the suit is _- 
called on for hearing, the court aa l 


‘an order that the suit be dismissed. On. a 


~F 
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combined reading of the two provisions -of 
the Code, therefore, it may be observed tkat 
where on any date to which the hearing ot 
the suit is adjourned the defendant appears 
but the plaintif does not appear, then. it 
would be open to the court to make an order 
that the suit be dismissed, It must, however, 
be noted that O. 17, R. 2 and O. 9, R. 8 
can come into play only when the parties, or 
any of them, fail to appear. Where they do 
appear before the court, these rules would 
naturally have no application. 


4. It is common ground in the present 
case that both the parties and their resp2c- 
tive counsel were very much present in 
court on the day when the suit was called. 
JO, 17, R. 2, therefore, cannot apply. The 
only other provision in the Code that has to 
be considered in a situation of this kind is 
O. 17, R. 8. This rule, as it stood before its 
recent amendment in 1976, provided for zhe 
manner in which the trial court should pro- 
ceed when either party, although in full at- 
tendance before the court, nevertheless fails 
to prosecute the case. The rule applies. in 
three different situations; (1) Where žhe 
party fails to produce his evidence; (2) 
where the party fails to cause the attendance 
of his witness; and (8) where the party fails 
to perform any other act necessary to furtner 
‘the progress of the suit. According to he 
learned District Judge, it is to this Rule 3 
that. the trial Court’s decision in this case 
ought properly to be attributed. 


- § I agree with the view of the learmed 
District Judge. I do not agree with the arzu- 
ment of Mr, Krishnan, learned counsel for 
the defendant, that the dismissal of the suit 
in this case should be equated to a dismissal 
for default of appearance py the plaintiff. 
There is a clear-cut distinction between -he 
dismissal for default of appearance anc a 
decision dismissing the suit for other kinds 
of default. If the plaintiff is absent when a 
suit is called, it is open to the court to cis- 
miss the suit for default of appearance, Stch 
a dismissal is not a decision in the suit, but 
a refusal by the court to deal with the suit, 
because of the absence of the party. Where, 
however, the plaintiff is present, but Zor 
some reason or other, he does not prosecute 
the suit, then the court is enjoined uncer 
O. 17 R. 3 to ‘decide ‘the suit’. The impliea- 
tion of the rule is that if there are some 
materials before the court at the stage at 
which the default of. the party occurs, then 
the court is nevertheless obliged to decile 
the suit onthe basis of those,...materials at 
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ready on record, But it may well happen that 
a default may occur on the part of a party 
who is present in court, and at a time when 
there are no materials or no adequate mate- 
rials for the court to proceed upon for the 
purpose of deciding the suit on merits. Even 
in such a case, the court has somehow to 
proceed with the suit, and when.it does so 
it will be only ‘deciding’ the suit, in- terms| . 
of the language of O. 17, R.S. Whereas in 
this case, the plaintiff being present, commits 
default, in the sense that he does not get on 
with the trial by calling evidence, then the 
court may have no alternative except to dis- 
miss the suit. But even so, what the court 
does when it dismisses_the suit for non-pro- 
secution isto decide the suit. It is a decision 
in the suit, a decision of the suit and none 
the less so for its being dismissed for default.’ 
If so much is granted, then the decision of 
the court in this case must be regarded as a 
decree against which an appeal certainly 
lies. I am, therefore. in agreement with the 
learned District Judge when he upheld the! - 
maintainability of the appeal. 


6. Support for this view may be found 
in more than one decision of this court. In 
Chandramathi Ammal v. Narayanaswami- 
Iyer, (1910) ILR 33 Mad 241, Wallis and 
Krishnaswami Aiyar, JJ. were dealing with 
two comparable provisions in the earlier 
C. P. Code, 1882. With reference to the in- 
ter-relation between the two provisions, the 
learned Judges observed thus— 


“We agree with the contention of Mr. S. 
Srinivasa Iyengar that Ss. 157 and 158 
should, if possible, be read as mutually ex- 
clusive, S. 157 deals with cases of failure to 
appear and S. 158 with cases of failure to do 
the thing for which time has been granted”. 
This understanding of the distinction be- 
tween the two different provisions was ap- 
proved by a Full Bench of this Court in 
Pichamma v. Sreeramulu ILR 41 Mad 286: 
(AIR 1918 Mad 148 (2)} .- 


7. Mr. Krishnan, however, cited before 
me two subsequent decisions of this court in 
an effort to show that notwithstanding the 
physical presence of the plaintif and his’ 
counsel on the day when the decision was 
made they must yet be regarded, in the eye © 
of the law, as not being present in the court, 
so that the appropriate rule for the court to 
act under would be O. 17, R. 2 and not 
o. 17, R. 3. 


- 8. The first case cited by the learned 


- counsel was Kaliappa. Mudaliar v: Kumara- 
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sami Mudali, 51 Mad LJ 290:(AIR 1926 
Mad 971), decided by Phyllips and Madha- 
van Nair, JJ. That case dealt with a situation 
where both the defendant and his learned 
counsel were present before the court, but 
the defendant was not ready with his wit- 
ness and his counsel reported ‘no instruc- 
tions’. In those events, the trie] court pro- 
ceeded to dispose of the suit, The defendant 
then applied to the court to set aside the de- 
cree, treating the decree as an ex parte de- 
cree. The question before the Bench was 
whether the defendant’s proper remedy 
would not have been an appeal against the 
decree. The discussion ranged between 
O` 17, R. 2 and O. 17, R. 3. The learned 
Judges held that when the defendant's 
learned counsel reported no instructions and 
withdrew from the case, there was in a pro- 
“per sense no appearance by the defendant, 
and the court must thereafter be deemed to 
have proceeded only under O. 17, R. 2, 


9. This decision was followed and appli- 
ed by Kumaraswami Sastri and Wallace J}. 
in a subsequent case’ reported in Authimoo- 
lam Pillai v. Secretary of State (1928) 54 
Mad LJ 851. These learned Judges had to 
deal with the procedural consequences of a 
situation where a plaintiff, who appeared on 
the day of hearing, could not produce his 
witness when the suit was called and his 
pleader was unprepared to go on with the 
trial. The trial court proceeded to dismiss 
the suit, treating the plaintiffs default as a 
default of appearance. This view was up” 
held by the Division Bench. The. learned 
Judges permitted themselves, the following 
general observations: 


Where a leader says he is not ready to go 
on, the dismissal cannot be said to be any- 
thing else than a dismissal for default, and 
the presence of the party in court will not 
take the case out of the category of dismissal 
for ‘default of appearance’, ‘ 


10. As a minor matter of interest to 
students of case law, it may be observed that 
Wallace J. who was a party to this later 
Bench decision, had expressed a different 
view earlier, sitting singly. He said ‘As at 
present advised, I am not prepared to hold 
that a party, who appears in person when 
his pleader is absent or, on the instruction of 
the party, reports no instructions, has not 


put in an appearance in the case”. This was | 


said in a referring judgment which the learn- 
ed Judge made referring Kaliappa Mudali v. 


Kumaraswami Mudaliar, to a Division Bench 


et 


ALR. 
(51 Mad LJ .290 vide pages 292, 293) : (AIR 
1926 Mad 971 at p. 972). 


1l. Mr. Krishnan said I am bound to ap- 
ply the two Bench rulings of this court while 
deciding the present case, I have no- doubt 
about the high authority of these rulings but | 
I confess I have gnawing doubts about the 
correctness of their postulates, Precedents, 
no doubt, bind Judges and lawyers hand and 
foot, but there is no rule which says that a 
Judge, no less than a lawyer, should keep his 
mouth shut and not articulate his brooding 
misgivings about earlier authorities. In both 
the Bench decisions relied on by Mr. Krish- 
nan. the party concerned was present in court 
in flesh and blood when his counsel reported 
no instructions, Nevertheless, the learned 
Judges preferred to hold that the party 
should be deemed not to have appeared in 
court. In the earlier decision, it. was almost 
suggested that the defaulting individual 
might have been present in court as a ‘man’ 
but that was not his appearance as a party. 
This view of parties’ appearance in legal 
proceedings would seem to import the Maya 
theory in court room realities. I mean no 
disrespect to the learned Judges, or even 
to the Maya theory, when I say that 
it is difficult to visualise how a 
plaintiff or a defendant can be present 
in person in court and yet be said 
to be not in attendance at the hearing. It is 
further incomprehensible that a practitioner 
can perform the ‘vanishing trick’ on his 
client by simply reporting no instructions to 
the court. I have always believed that under 
our court system learned counsel exist for 
their clients, and not vice versa. The same 
is true of courts too, Courts exist for litigants 
and not vice versa. I cannot, therefore. see 
how a lawyer, who bowing himself out of a 
ease, can, by the same motion, effectively 
destroy the litigant in his client leaving the 
matter stranded in court as a mere ‘man’ 
robbed of his locus standi in the further pro- 
ceedings. 


12. I submit that the postulates of these 
two Bench decisions cry aloud for a recon- 
sideration. Indeed, an opportunity in that 
direction did present itself before another 
Bench of this Court nearly two decades later. 
Vide Dhakshinamurthi Kandar wv. Ponu- 
swami 1948-1 Mad LJ 65 : (AIR 1949 Mad 
=78). Gentle C. J. and Thyagarajan J, who de- 
cided this case, however, avoided a confronta- . 
‘tion with and a reconsideration of, the earlier 
authorities by the simple experiment of dist- 
inguishing them on facts, The case betore 
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the later Bench was one where a plaimtitt 
as well as his learned counsel were pres2ut 
at the trial. But when the case was called, 
the plaintiff's counsel reported: ‘no instruc- 
tions’, Thereafter, at the request of the plain- 
tif himself the court adjourned the suit by 
a day, for enabling him to make other ar- 

rangements for representation. The next Jay 
` the plaintiff appeared in person and filed two 
applications, one for examination of a wit 
ness on commission and the other for ad- 
journment of the suit. The Trial Court re- 
fused the adjournment and dismissed the 
suit. The question was whether the dis- 
missal of the suit would properly fall under 
O.. 17, R. 8 or under O. 9, R. 8, The learn- 
ed Judges observed that this was a case 
where the plaintiff was personally present 
and it did not matter if, on the previous .day, 
his learned counsel had reported ‘no instruc: 
tions’. In this view, they held: that the dis- 
missal of the suit would fall squarely with- 
in the ambit of O. 17 R. 8, entailing an ap- 
peal before the appellate court as an appeal 
against a decree. 


18. With respect, the marks of distine- 
tion on which this later Bench decisior. is 
founded, do not also bear critical analysis. 
For instance, I cannot see how a party who 
ceases to be a patty on the day his learned 
counsel reports no instructions or otherwise 
abandons him to the tender mercies of the 
court, can regain his litigant status on the 
morrow by a bare appearance in person. But 
then, it seems to me that the learned Jucges 
were hard put to it to ignore the two earlier 
decisions — and, may be, this wasthe means 
they persuaded themselves to adopt for doing 
justice to the case before them, Whatever 
the reason be, the way they had set about to 
distinguish the two earlier Bench decis-ons 
has only tended to obfuscate the logar posi- 
tion still further. 


14. I have, however, taken heart from 
the Bench decision last cited in so far as it 
has tended to isolate the earlier two deci- 
sions as turning on their own peculiar facts. 
It seems to me that the value of the earlier 


decisions, as precedents, is now so much less, . 


because, notwithstanding the wide language 
employed in.at least one of them, it is row 
possible to distinguish cases on the basis of 
different facts, on the authority of Dakshi- 
namurthi Kandar v. Ponnuswami 1948-1: Mad. 
LJ 65 : (AIR 1949 Mad 78). 


15. To turn, then, to the facts of the pre- 
sent case, the plaintiff is a Panchayat, and 


© 
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the suit was for recovery of damages. It was 
laid on the basis of the report of a Govern- 
ment auditor, At the time of the trial, the 
auditor. had been transferred to some distant 
place. This was the reason why the plain- 
tiff asked for an adjournment of the trial so 
as to enable the witness to attend. At that 
time both the plaintiff and his learned coun- 
sel were present. There is no suggestion 
that the plaintiffs counsel reported ‘no in- 
structions’ to the court. The trial court 
nevertheless proceeded, not only to reject 
the motion for adjournment, but also to dis- 
miss the suit itself for non-prosecution. In the 
events that happened, I think I am at perfect 
liberty to distinguish the present case from 
the earlier Bench decisions and hold that the 
dismissal of the suit by the trial court was 
not under Order 17 Rule 2, but only under 
O. 17, R. 8. 


16. Mr, Krishnan argued that the only 
difference between the two Bench decisions 
reported in Kaliappa Mudaliar v. Kumara- 
sami Mudaliar 51 Mad LJ 290 : (AIR 1926 
Mad 971) and Authimoolam Pillai v. Secre- 
tary of State (1928) 54 Mad LJ 851 on the 
one hand and the present case on the other is 
that in the present case, the plaintiffs learned 
counsel did -not report ‘no instructions’ in so - 
many words. This, according to learned coun- 
sel, does not constitute a distinction with a 
difference, Iam unable to accept this submis- 
sion as valid. For much the same criticism ` 
can be made of Dakshinamurthi Kandar v. 
Ponnusami 1948-1 Mad LJ 65: (AIR 1949 
Mad 78) as well. But no one can deny that 
this decision also now holds the field. i 


17. At the end of all tbis discussion, it 
seems to me that in a matter arising under 
O. 17, R. 3 of the Code, one can only sately 
proceed on the particular facts of the case to 
find out if the default in question is one of . 
a kind for which the said rule expressly pro- 
vides. If the facts show that the plaintiff 
was present, but being present had commit-’. 
ted one or other of the defaults mentioned 
in the section, then the court proceeds only 
under O. 17, R. 8. In such a case, by defini- 
tion, it cannot proceed under O. 17, R. 2 
Applying this test, I am satisfied that’ what 
the trial court did in this case whén it dis- 
missed the suit for non-prosecution was a 
decree and was appealable as such, 

18. In closing, I am unable to resist the 
thought that had the trial court granted the 
adjournment prayed for by the plaintiff, even 
if for a short while, in order to enable the 
witness to attend, all these subsequent pro- 
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blems might well have been avoided. As it 
happened, while the decision of the trial 
court dismissing the suit for non-prosecition 
amounted to a decree, and the learned Dis- 
trict Judge entertained the plaintifPs appeal 
against that decree, he was nevertheless not 
in a position to render any worthwhile deci- 
sion in the appeal on merits for the reason 
_ that there was nothing in the trial court’s de- 
cree to operate upon, The learned District 
Jndge had perforce to send the case back for 
a fresh disposal. In the events that happen- 
ed, I endorse this decision of the learned 
District Judge, as the proper one. 

19. The civil miscellaneous appeal is ac- 
cordingly dismissed. There will however be 
no order as to costs. 

Appeal dismissed. 
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PADMANABHAN, J. 
Pechiammal, Appellant v. Punnaivanan 
Chettiar, Respondent. i 
Appeal No. 65 of 1975 and C. M. P. No. 
1820 of 1975, D/- 17-1-1978.° 


(A) T. N. Debt Relief Act (88 of 1972), 
Section 2 (8) — Debtor — Who can be a 
debtor under the provision of the Act. 


A person who has not been assessed to 
property tax for any building or land other 
than the agricultural lands for an annual 
value of more than Rs. 1200/- would be en- 
titled to the benefits of the provisions of 
the Act. (Para 6) 


(B) T. N. Debt Relief Act (38 -of 1972), 


Ss. 7 (1), (2), (8) and Explanation (1) and - 


T. N. Agriculturist Relief Act (4 of 1938) 
‘(as amended by T. N. Act 8 of 1978), Sec- 
tions 8 (2), (8), (4) and Explanation (1) — 
Provisions of the two Acts are in pari mate- 
ria — Debt incurred before 1-3-1972 — 
Person entitled to benefits of debtor under 
T. N. Debt Relief Act — Liability of the 
borrower — Interest due upto 1-3-72 would 
stand. wiped out — Payments made would 
be appropriated towards principal — Bor- 
rower would be liable only to pay the 
balance due on the principal. Case law dis- 


cussed. (Paras 12 and 13) 
Cases Referred: Chronological Paras 
AIR 1977 Mad 145:90 Mad LW 39 7, 10 


(1974) 1 Mad LJ 221 7, 9, 10, 11 


°(Against decree of Sub. J. Sivaganga in 
O. S. No. 49 of 1978, D/- 80-8-1974 etc.) 
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S, V. Jayaraman, for Appellant; Thiagara- 
jan, for Respondent, 


JUDGMENT :— The defendant in O. S. 
No. 49 of 1973 on the file of the Court ot 
the Subordinate Judge, Sivaganga, is the 
appellant. The plaintiff-respondent filed the 
suit for recovery of a sum of Rs. 11206-30 
due on Exs.'A. 1 to A. 3 deeds of mortgages 
executed by the appellant in favour of one 
Veerammal, Ex. A.l dated 8-5-1961 is tor 


Rs. 3000. Ex. A.2 dated 12-4-1962 is for - 


Rupees 1500. Ex. A.8 dated 2-12-1966 ıs 
for Rs. 4500, Under Ex. A.4, dated 1-6-1972, 
the original mortgagee Veerammal assigned 
her rights under Exs. A.l to A.8 in favour ot 
the plaintiff for a sum of Rs. 11790. The rate 
of interest payable under the three mortgage 
documents is 12% per annum, The plaintiff: 
respondent has further averred that. the ap- 
pellant had paid a sum of Rs. 1680 towards 
interest due till 81-12-1966 and the whale 
amount of interest due till 1-9-1969 and the 
necessary endorsement therefor had been 
made on Ex. A.l, It is further admitted that 
the respordent had received Rs. 100 each 
on 6-9-1970, 17-10-1970, 10-12-1970 and 
3-2-1971, though the said payments had not 
been endorsed on the mortgage documents. 
As regards Ex. A.2 it is admitted that the ap- 
pellant had paid the whole of the interest 
till 1-9-1969 and made the necessary endor- 
sement on Ex. A.2. The original mortgagor 
also paid Rs. 100 each on 1-8-1971, 20-4 
1971, 7-6-1971, 7-7-1971, 5-9-1971, anda 
further sum of Rs. 60 on 22-5-1971, without 
making any endorsement. As regards Ex, A.3 
interest has been similarly paid till 1-11-1969 
and necessary endorsement made on Ex, A.3. 
The original mortgagor also paid Rs. 100 
each.on 15-10-1971, 8-11-1971, 6-12-1971 
and 8-2-1972, but they have not been duly 
endorsed on Ex.A.3. Thereafter on 1-6-1972, 
the original mortgagee assigned her rights 
under Exs. A.1 to A.8 to the appellant under 
Ex. A. 4 dated 1-6-1972, for Rs. 11,790. 
Subsequent to the assignment the appellant 
himself paid a sum of Rs. 100 on 18-8-1972 
towards Ex. A. 1; Rs. 100 on !18-1-1978 to- 
wards Ex. A.2 and Rs. 100 each on 10-2-1973 
and 12-3-1973 towards Ex, A.8. Though the 
respondent issued a notice on 13-7-1972 
under Ex. A.5 the appellant had not paid the 
balance due under the three mortgage docu- 
ments. It is further averred in the plaint 
that the defendant is not an agriculturist en- 
titled to the benefits of the Tamil Nadu Agri- 
culturists Relief Act (Tamil Nadu Act 4 of 
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1938) as amended by Tamil Nadu Act 8 ot 
1973. 

2. The appellant in his written statement 
admitted having received the consideration 
of Rs, 8000 under Ex. A.l, and Rs. 1500 
under Ex, A.2.~ He however pleaded that 
Ex. A.8 mortgage was not fully supported 
by consideration to the extent of Rs, 4500 
but that the same was supported by c2n- 
sideration only to the extent of Rs. 2030. 
The sum of Rs. 2500 as per Ex. A.3, repre- 
sented the outstanding of interest on Exs. A.l 
and A.2 upto the date of Ex. A.8 and taat 
was how the consideration for Ex. A.3 came 
to be stated as Rs. 4500. The appellant tur- 
ther claimed that he was entitled to the 
benefits of the Tamil Nadu Debt Relief Act 
1972 (Tamil Nadu Act 88 of 1972). Conse- 
quently he claimed that the amounts paid 
towards the three mortgages should -be ap- 
propriated towards the principal of Rs, 6&00. 
He further stated that he would be liable to 
pay the balance of the principal amount cnly 
with interest at 9 per cent per annum. The 
two main issues raised by the court below 
for decision are as follows— 

1. Whether the suit mortgage bond ex- 
ecuted by the defendant in favour of the ori- 
ginal mortgagee Veerammal for a consid=2ram 
tion of Rs. 4500 on 2-12-1966 (third mort- 
_gage bond) is not supported by considera-ion 
to an extent of Rs. 2500? 

2. Whether the defendant is entitled to 
the benefits of the Tamil Nadu Debt Relief 
Act (88 of 1972)? 


3. On issue No. 1, the trial court tomd 
that Ex. A.8 mortgage was fully supported 
by consideration to the extent of Rs. 4500 
and not merely to the extent of Rs. 200C as 
pleaded by the appellant. On issue No 2, 
the trial court found that the appellant is not 
entitled to the benefits of the Tamil Nadu 
Debt Relief Act 1972. 


4. Before me Mr. S. V, Jayaraman, learn- 
ed counsel for the appellant, made a teeble 
attempt to challenge the finding of the trial 


court (and contended) that Ex. A83 
was supported by consideration cly 
to the extent of Rs, 2000 and 


not Rs. 4500. The trial court stated that 
the appellant did not adduce any evideace 
to substantiate the plea that the third mort- 
gage bond was devoid of consideration to the 
extent of Rs. 2500, It is further significant 
to notice that learned counsel for the appel- 
lant in the court below made an endorse- 
ment that he was not pressing issue No. 1. 


In view of this endorsement, it is not possi- 
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ble to entertain any arguments from learned 
counsel for the appellant that the finding 
ef the court below that Ex.-A.3 is fully sup- 
ported by consideration is wrong. I therefore 
confirm the finding of the trial court that 
3x. A.3 is supported by consideration to the 
extent of Rs. 4500, 


5. On the second issue, Mr. S. V. Jaya 
zaman, raised the following two contentions 
— firstly, he contended that the finding ot 
che lower court that the appellant was not 
a debtor within the meaning of the Tamil 


. Nadu Debt Relief Act, 1972 (Tamil Nadu Act 


38 of 1972) on the ground that he fell within 
proviso (iii) to the definition of debtor in 
Section 2 (8) of the said Act is not correct. 
According to learned counsel Ex. A.6 is the 
extract from the property tax pavment register 
ior the year 1978-74, relating to door No. 16/1 
in S, No. 108-A standing in the name of the 
appellant. Similarly Ex. A.7 is the extract 
from the property tax.register for the year 
1978-74 relating to door No. 16/1 in S. 
No. 110 also standing in the name of the ap- 
pellant. Learned counsel for the appellant 
submits that Exs., A.6 and A.T related to a 
period subsequent to the relevant dates men- 
tioned and proviso (iii) to S. 2 (8) of the 
said Act. Under the said proviso, we are con- 
cerned with four half-years immediately pre- 
ceding Ist March 1972, and consequently 
mererly because under Exs. A. 6 and A. 7, the 
annual rental value came to more than 
Rs. 1200 it could not be assumed that the 
annual rental value would have been more 
than Rs. 1200 for the four half-years imme- 
diately preceding 1-8-1972, At the same time, 
the appellant himself produced in the lower 
court only Ex. B.3 which is the property tax ` 
payment register for 1978-74 relating to 
door No. 16/1 S. No. 110. On the same 
reasoning Ex. B.3 also cannot be of any help 
to the appellant. 


6. The appellant has however filed in 
this court the property tax payment registers - 
pertaining to door No. 16/1 S. No. 116 
standing in the name of the appellant for 
the half years 1968-69, 1969-70 I and II, 
1970-71 I and H; 1971-72 and 1979-73, 


along with C. M. P. 1820 of 1975 praying `, 


for the reception of the said documents in 
additional evidence under O.-41, R. 27, 
D. P. C. Mr. Thiagarajan, appearing for the 
sespondent, perused the documents filed in 
additional evidence along with C. M. P. 1820 
of 1975, and did not dispute the fact that 
chese documents related to the house pro- 


_ derty belonging to the appellant. These 
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documents being -public documents, Mr. 
Thiagarajan did not seriously oppose my re- 
ceiving the said documents :in additional evi- 
dence. I. therefore allow C} M. P, No. 1820 
of 1975 and ‘receive the said documents as 
additional evidence. They are marked as 
Ex. A.8 series, In the light of Ex, A8 series, 
which conclusively establish that the appel- 
lant has not been assessed to property tax 


`, fin respect of buildings or land other than the 


agricultural lands for an annual value ot 
more than Rs, 1200 I hold that the appel- 
lant is entitled. to the benefits of the provi- 
sions of the Tamil Nadu Debt Relief Act 


1972 (Tamil Nadu Act 88 of 1972). In fact, 


Mr. Thiagarajan, learned counsel for the res 
pondent, fairly conceded before me that once 
the additional documents are received in evi- 
dence he could not assert that the appellant 
is not entitled to the benefits of the Tamil 
Nadu Debt Relief Act 1972. 


7. The further contention of Mr. Jayara- 
man for the appellant is that once it is ac- 
cepted that the appellant is entitled to the 
benefits of the said Act, all the payments 
made towards Ex. A.l to A prior to 1-8- 
1972 should be appropriated towards the 
principal and that in other words, the res- 
pondent-plaintiff would not be entitled to 
any interest at all on Exs. A.1 to A.8 till 1-8- 

(Continued on Col. 2) 


Section 8 of Tamil Nadu Act IV of 
1938, as amended by Tamil Nadu Act 8 
of 1973:— . 


8. Debts incurred before the (ist 
March 1972) shall be scaled down in 
the manner - mentioned hereunder 

- namely:— : 

(2) Where an agriculturist has paid to 
any creditor twice the amount of the 
principal whether by way of principal 
er interest or both, such debt including 
the principal, shall be deemed to be 
wholly discharged. 

' . -(3) Where the sums repaid by way of 
principal or interest or both fall short 
of twice the amount of the principal 
such amount only as would make up this 
shortage or the principal amount or 
such portion of principal amount as is 
outstanding whichever is smaller, shall 
be repayable, 

(4) Subject to the provisions of Ss. 22 
to 25, nothing containeed in sub- 
secs. (2) and (8) shall be deemed to re- 
quire the creditor to refund any sum 
which has beeen paid to him or to. in-- 


1972, Mr. Jayaraman however has not been 
able to cite before me any precedent on this 
question which has directly arisen under the 
Tamil Nadu Debt Relief Act, 1972..He how- 
ever relied upon the Benck: decision of this 
Court in Ramanathan Chettiar v. Ooriianathan 
Chettiar 1974-1 Mad LJ 221, and the decision 
ofthe Full Bench in Akilandam Ammal v. In- 
drani, 90 Mad LW 89: (AIR 1977 Mad*145). 
Both these citations re“erred to the question 
whether the entire interest upto 1-8-1972 had 
been wiped out under the Tamil Nadu Agri- - 
culturists, Relief Act (Tamil Nadu Act IV of 
1938) as amended by the Tamil Nadu Agri- 
culturists’ Relief Act (Tamil Nadu Act 8 of 
1978). 

8. According to Mr. Jayaraman, the pro- 
visions of Ss. 8 (2), 8 (8) and 8 (4) and Ex- 
planation I of Tamil Nadu Act 4 of 1938 as 
amended by Tamil Nadu Azt 8 of 1972 are 
in pari materia with the provisions of Sec- 
tions 7 (1), 7 (2) and 7 (8) and Explanation I 
of the Tamil Nadu Debt Relief Act. 1972, 
and that consequently the principles of inter- 
pretation adopted by this Court in the two 
cases referred to above should be applied to 
this case and if so applied the irresistible 
conclusion will be thet even under Tamil 
Nadu Act 88 of 1972, the entire interest upto 
1-8-1972 will be wiped out, 

9. The relevant frovisions of the twa 
Acts are given below for comparison:— 


Section 7 of the’ Tamil -Nadu Act 
No. 88 of 1972. $ i 


7. Debts incurred before the Tst: 
March 1972, shall be scaled down in 
the manner mentioned hereunder name- 
ly:— 

(1) Where any debtor has paid to any 
creditor twice the amount of the princi- 
pal whether by way of principal or inte- 
rest or bcth such deb: including the 
principal, shall be deemed to be wholly 


_ discharged. 


(2) Where the sums repai] by way of 
principal, or interest or both fall short of 
twice the amount of the principal such 
amount only as would make up such 
shortage or the principal amount or 
such portion of the principal amount 
as is outstanding, whichever is smaller, 
shall be ‘repayable. 

(8) Subject to the provisicns of Ss, 18° 
to 21, nothing contained in Cls. (1) and 
{2) shall be deemed to require the credi- 
tor to refund any sum which has been 
paid to him or to increase the.. liability 


m, 
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crease ‘the: liability of a debtor to pay 
any sum in excess of the amount which 
would have been payable by him if this: 
Act has not" been passed. 


Explanation. I: In determining the 
amount repayable by a debtor under this 
séction every payment made by him 
shall be credited towards the principal 
(notwithstanding that he has expressly 
stated in writing that such . payment 
shall be in reduction of interest.) 


From the above it will be seen that the said 
provisions of the two Acts are in pari mate- 
ria, In Ramanathan Chettiar v. Oomanatkan 
Chettiar 1974-1 Mad LJ 221, Ismail J, speak- 
ing for the Bench elaborately considered the 
entire question in his lucid judgment. Re- 
ferring to the amended Explanation I to act 
4 of 1988, the. learned Judge stated as fol- 
lows: 


“The effect of this Explanation is to put 
an end to all the appropriations already mede 
either with reference to Ss. 59 to 61 of the 
Indian Contract Act before the introducton 
of Explanation I, for the first time, to S. 8 
by the Amendment Act XXIII of 1948 or with 
reference to Explanation I to S. 8 as in- 
troduced by the Amendment Act XXIII of 
1948 and to statutorily and compulsorily 
appropriate all payments made by a debior 
to a creditor only towards the principal. As 
a matter of fact, the appropriations already 
made have to be’ reopened for the purpsse 
of applying the provisions of the Act and <or 
finding out the amount repayable by a deb-or 
seas ale ete «, However, by virtue of Explana- 
tion I, as amended by the 1978 Act, tais 
position is completely changed. Since all pay- 
ments made by a debtor to the creditor heve 
now to be appropriated only towards the 
principal, the portion of the principal oat- 
standing will always be smaller than the cif 
ference between twice the principal amount 


minus all the payments. In _ other 
words, the principal amount minus- 


all payments will always be smaller than 
twice the principal amount minus the said 
payments. Sub-section (8) as it stands, con- 
templates the possibility of either of the two 
figures being smaller than the other, By 


virtue of the amendment made to Explana-’ 


tion I, by the 1978 Act, this possibility is 
nullified, because the principal amount mirug 
all payments will always be smaller than 
twice the principal amount minus, all pay- 
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of a debtor to pay any sum. in excess of 
the amount which would havé been pay- 


able.by him if this Act kad not peer 
passed, _ 


eine: I; In. ET “the 
amount repayable by a debtor under 
this section, every payment made by him - 
shall be credited towards the principal, - . 
notwithstanding that he has expressly ` 
stated in writing that such payment 
shall be in reduction of interest.” 


ments and therefore there is no chauce of 
twice the principal amount minus all pay- : 
ments being in any case smaller than the 
Principal amount minus all payments, In 
other words, the contingency contemplated 
by sub-section (8), namely, that in some 
cases the difference between twice the prin- 
cipal amount minus all payments can’ be 
smaller than the principal amount or the por- 
tion of the principal amount outstanding be- 
comes unreal and has no Significance what: 
ever in view of the amendment made ‘to Ex- 
planation I by the 1978 Act.” 


After a further discussion of the question, 
the learned Judge observed as follows— 


“Under these circumstances, we have come 
to the inevitable conclusion that if the 
amended Explanation I is given effect to, as 


we ought to, with reference to sub-sec. (8) =. 


of S. 8 of the Act, the principal amount alone 
in case no payment whatever has been made 
will be repayable by a debtor, because that 
will be smaller than twice the principal 
amount and such portion of the principal 
amount as is outstanding alone will be re- 
payable in case where some payments have 


been made and those payments have been’. — 


appropriated towards the principal, since that 
portion of the principal amount will be. small 
than twice the principal amount mimus the 
said payments. 


Again in para, 85 the learned ae states as 
follows— 


“In this particular case, as we have point: 
ed out already, no other construction which 


will simultaneously give effect to Explanation 
I as amended by the 1973 Act aswell as to 
the entire language of sub-sec. (8) of S. 8 
was suggested, by any one appearing before — 
us. Under such circumstances, only two ` 
alternatives: are possible, One is. to: give effect 
to explanation I as amended by the 1978, Act 


eo 
~ gene 7 
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“and to hold on that basis, that under sub- 
section -(8) a creditor will be entitled to the 
priticipal amount or such portion of the prin- 


cipal amount as is’ outstanding, because that - 


is smaller than the difference between twice 
the principal amount minus the payments 
made by a debtor. The second is to ignore 
thé amendment made to explanation I by the 
. 1979 Act altogether on the ground that if it 
is given effect to, it will wipe out all interest 
outstanding and such was not the intention 
of the Legislature inasmuch as it has delibe- 
rately omitted sub-sec. (1) of S. 8. For the 
reasons already indicated by us, it is certain- 
ly not open to the court to have recourse 
‘to the second alternative. As pointed out 
` by us already, explanation I constitutes the 
key provision in the application of subrs. (8) 
. and it also constitutes a statutory command 
from which courts have no escape. A statute 
‘must be construed so that the intention of 
the Legislature may not be treated as vain 
or left to operate in the air. If the second 
alternative referred to by us is adopted, the 
deliberate amendment to explanation I made 
by the Legislature will have to be treated 
as in vain and sub-sec. (3) of S, 8 has to be 
applied without reference to the said Ex- 
planation I, notwithstanding the fact that the 
said Explanation directly and vitally affects 
and controls the operation of sub-sec. (3) of 
Section 8 


' The theoretical construction of sub-sec, (8} 
leads to the inference that the Legislature 
contemplated either of the two figures com- 
pared therein being smaller than the other. 
But the operation of the amended Explana- 
tion I is to make one figure always smaller 
than the other. Consequently, the actual 
working of the said “sub-section along with 
the amended Explanation I does not give 
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rise to any difficulty and it produces, a de- 


finite, clear and effective result, Therefore, 
we are of the opinion that the result we have 
_ reached is the only result that is possible, 
‘having regard to the language of the amend- 
ed Explanation I and its mandatory charac- 
ter”. 


140. This identical question dealt with by 
the Division Bench in Ramanathan Chettiar 
v. Gomanathan Chettiar, 1974-1 Mad LJ 221 
in relation to Tamil Nadu Act 4 of 1938 
again came up for consideration before the 
Full Bench in Akilandam Ammal v. Indrani, 
90 Mad LW 89:(AIR 1977 Mad 145). 
Kailasam C. J. (as he then was) speaking tor 
the Bench laid down the law as foliowrs (at 
P 147 of AIR. 1977 Mad):— 


ALR.. 


“The effect of the amendment of Explana- 
tion (1) to S. 8 is that whateyer payment has 
been made, it is adjustible only towards the 
principal and therefore the principal would 
automatically get reduced whenever any such 
payment is made. Thus, only the principal 
outstanding is payable under sub-sec. (8) of 
S. 8, As this section specifies the principal 
which ‘is payable, the Legislature omitted 
S. 8 (1) as there was no necessity for provid: 
ing for the wiping out of the interest, Under 
Section 8 (8) of the Act before the amend- 
ment in 1973, the amount payable was 
either the amount which fell short of twice the 
amount of the principal or the principal as 
was Outstanding on that day. It is, there- 
fore, clear that the framers of the Act never 
intended that the creditor should get any 
thing more than the principal. The refinement 
that has been made after the amendment is 
that whatever amount has been paid will be 
adjusted: towards the principal, which will 
reduce the principal. Ths result will be that 
the creditor will lose the interest as all pay- 
ments will have to be adjusted towards the 
principal and the principal will get reduced. 
The change that has been brought about is 
that though under the Act before the amend- 
ment, the interest paid under certain circum: 
stances was not adjusted towards the prio" | 
cipal and thus the principal still -remained 
payable, by virtue of the amendment to the 
Explanation to Sec. 8, all payments are ad- 
justed only towards the principal, thus re- 
ducing the principal amount payable. The 
result would be that even in the absence of 
sub-sec, (1) of S. 8, the interest would stand 
wiped out.” 


Ii; The Full Bench epproved of the 
decision in Ramanathan Chettiar v. Oomana- 
than Chettiar, 1974 Mad LJ 221. Therefore, 
the position with regard to Tamil Nadu Agri- 
culturists’ Relief Act (Tamil Nadu Act 4 of 
1988) as amended by Tamil Nadu Act 8 of 
1973 is that under Explanation I to Sec. 8 
of the said Act, the entire interest due under 
the debt as on 1-3-1972, will stand wiped 
out. 


1% As is already seen from a comparison 
Ss. 8 (2), 8 (8) and 8 (4) and Explanation I of 
Tamil Nadu Act 4 of 1988, as amended by 
Tamil Nadu Act 8 of 1978, are in pari materia 
with Ss. 7 (1), 7 (2) and 7 (8) and Explana- 
tion I of Tamil Nadu Debt Relief Act of 
1972. Respectfully following the above 
Bench decision and the Full Bench decision 
already referred to by me, I hold that by a 
construction of S; 7 (2) and: Explanation Ip- 
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of the Tamil Nadu Debt Relief Act, 1972 
(Tamil Nadu Act 38 of, 1972), the entre 
interest due under the deed up to 1-8-1972 
would stand wiped out and whatever pey- 
ments that have been already made will de 
appropriated towards the principal and the 
appellant will be liable to pay only tae 
balance of principal due if any. Š 

13. In the result, I hold that the appel- 
lant is entitled to the benefits of the Tamil 
Nadu Debt Relief Act, 1972 (Tamil Nadu 
Act 88 of 1972) and that he will be liakle 
to pay only the balance due on the principal 
as on 1-3-1972, after appropriation of all 
payments already made towards the prinsi- 
pal due under Exs, A.l to A3. 


14. Counsel for the appellant and coun- 
tel for the respondent have filed an agrezd 
statement of the amounts already paid by the 
appellant and the amount due as on 1-3-1972. 
As per this statement the total amount due 
on the three mortgages comes to Rs. 90C0. 
The amount paid up to 1-3-72 which is ncw 
to be appropriated towards the principal as 
per my finding that the appellant is entitled 
to have the interest due up to 1-3-1972 wiped 
out, comes to Rs. 7965. According to this 
statement the balance due as on 1-8-1972, 
by the- appellant to the respondent under 
the three mortgages is Rs. 1035. As I have 


already stated, there is no dispute that if. 


once I hold that the appellant is entitled to 
the benefits of the Tamil Nadu Debt Reliet 
Act 1972 (Tamil Nadu Act 88 of 1972) and 
that all payments made up to 1-8-1972, should 
be appropriated towards the principal, then 
the balance of the principal due as on 13- 
1972 is Rs. 1085. I therefore set aside the 
judgment and decree of the trial Court, part- 


ly allow the appeal and pass a decree in, 


favour of the respondent for the recOve7y 
of a sum of Rs, 1035, with subsequent intz- 
rest thereon at 9 per cent per annum from 
1-3-1972. Since the question involved is <n 
interpretation to be placed upon the provi- 
sions of the Tamil Nadu Debt Relief Act 
1972 (Tamil Nadu Act 88 of 1972), I make 
no order as to costs in the appeal, 


Appeal allowed. 
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tooth of Section 78 was an error 
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-GOKULAKRISHNAN; J. 
Sanga Pillai, Petitioner v, State of 
Tamil Nadu and others, Respondents. 
Civil Revn. Petn. No. 184 of 1976, D/- 
3-11-1978. Se 
Tamil Nadu Land Reforms Act (58 
of 1961), S. 78 — Appeal . 
Condonation of delay — Land Tribu- 
mal cannot excuse delay exceeding 
thirty days. 


Where the Land Tribunal entertained 
an appeal against the Order of Autho- 
rised Officer (Land Reforms) made un- 
der Section 10 (3), condoning delay in 
preferring. the appeal in excess of 
thirty days and remanded the matter 
to the Authorised Officer for re-align- 
ment of surplus land, the Tribunal act- 
ed beyond its jurisdiction. The excus- 
ing of delay exceeding thiry days in 
preferring the appeal and ultimately 
passing’ an order on the said appeal 
was arbitrary in nature and such an 
entertainment of the appeal in the 
ap- 
parent on the face of the record, The 
order of the Tribunal is therefore li- 
able to be set aside in revision filed 
under Art. .227 by the assignee of the 
surplus land. - . (Para 2) 


K. > Srinivasan, for Petitioner; K. 
Govindarajan (Govt. Pleader) and 
K. C. Rajappa, for Respondents, 


ORDER :— This revision petition 
was filed under ` Article 227 of the 
Constitution of India before its amend- 
ment, questioning the authority of the 
remand order passed by the Land Tri- 
bunal (Principal Sub-J.), Tiruchira- 
palli, in C.M. A. No. 87 of 1974. The 
facts of the case are: The petitioner 
herein is an assignee of the surplus 
land acquired by the Government and 


„| the said assignment was made in his 


favour on 19-9-1973. The Authorised 
Officer (Land Reforms) Pudukottai, on 
19-9-1972,- after carefully examining 


the claims of the applicants before 
him, allotted to the petitioner herein 
2.02 acres of land in survey field 
No. 71/3 as -per Rule 8 (4): of the 


Tamil Nadu Land Reforms (Disposal of 
Surplus Land) Rules 1965 as amended 
in, G.O. Ms, No. 1870 dated 8-9-1969. 


Beforé such an assignment, the Autho-. 


rised Officer declared the surplus 1 
AW/AW/A202/79/AS 
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of the third respondent herein as 15 
standard acres. The third respondent 
was given an opportunity as the tru- 
stee of the Govindadas Ganshyamdas 
Private Family Trust, to give parti; 
culars specifying his desire regarding 
the lands to be retained by the Trust. 


Even though time was taken, the third . 


respondent. herein did not furnish the 


particulars as called for. Hence the 
Authorised Officer (Land Reforms) 
Tiruchirapalli. passed an order under 


Section 10. (3) of the Tamil Nadu Act 
58 of 1961, specifying the land to: be 
retained by the land owner within 
his ceiling area and stated that the 
lands specified by him in his order 
will be notified as surplus lands. It 
is the case of the petitioner that sub- 
sequent to the-said order there was an 
order under Section 10 (5), ‘Section 12 
and finally under Section -18 of the 
Act. In pursuance of such steps taken 
by the Government, the petitioner, as 
stated above, got the lands allotted on 
19-9-1973. The third respondent, as 
the trustee of Govindadas Ganshyam- 
das Private Family Trust, preferred an 
appeal to the Land Tribunal, Tiruchira- 
palli against the order of the Autho- 
rised Officer dated 28-4-1972, contend- 
ing that the Authorised Officer had 
not considered the objection state- 
ment filed by him and that he 
Should be given option to 
the extent of lands to be re- 
tained by him. This appeal was filed 
under Section 78 of the: Act. Sub-sec- 
tions (1) and (2) of Section 78 of the 
Act read: as follows:— 


“Section 78 (1): 
sion of the Authorised 
Sections 9 (2) (b), 10 (3), (4) and (5), 
16 (3) (a) (iii), 20, 22, 30 (4), 51 (1) 
(2), 52, 61 (3) (b) or 102 (2) (b), the 
Government may, within thirty days 
from the date of the decision and 
any perSon aggrieved by such decision 
may within sixty days from the date 
of such decision appeal to the Land 
Tribunal.” 


“Section 78 (2): The Land ` Tribunal 
may admit an appeal presented after 
the expiration of the period mentioned 
in sub-section (1), but not exceeding 
thirty days, if it is satisfied that the 
party concerned had sufficient cause 
for not presenting it within the said 
period”, 


Against any deci- 
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Officer under ` 
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The Tribunal, after observing, “in the 
appeal the appellant (third respon-- 
dent herein) has made an endorsement 
that he is willing to surrender some 
other lancs as surplus instead of. the 
lands chosen by the Authorised Officer 
as- surplus, then once the appellant is. 
found to own more than.the ceiling 
area he should be giver. option to 
specify the lands to! be-retained by 
him. and the surplus land which he- 
desired to surrender, -henze ‘it is just 
and proper to remand the case to the 
lower court to give opportunity to the 
appellant to specify the land, to be 
taken as surplus from his holding.” 
allowed the appeal by Setting aside 
the order of the Authorised Officer 
and remanded the matter, back to the 
Authorised Officer for fresh disposal. 


2. It is seen from the records that 
the appeal was filed after a delay of 
more than one: year and an applica- 


tion was also filed before the Land 
Tribunal to excuse the delay. From 
the facts of the case, it is also clear 


that the appeal was filed only im De- 
cember 1973, while the assignment in 
favour of the petitioner herein’ was. 
made as early as- 19-9-1973 and the 
order of the Authorised Officer is 
dated. 28-4-1972. Hence it is clear. from 
the facts of the case that any re-align- 
ment- of the land will definitely affect 
the interests of the petitioner who has 
got a specific land assigned in. his fav- 
our as per the provisions of the Tamil: 
Wadu Lard .Reforms (Fixation of Ceil- 
ing on Lend) Act, and the Rules fram- 
ed thereunder. Mr. Srinivasan, learn- 
ed counsei appearing on behalf of the 
petitioner, apart from submitting that 
the petitioner is an interested party 
to agitate the matter by questioning 
the order of remand made by the 
Land Tribunal, contended that the 
Land Tribunal had absolutely no juris- 
diction to entertain the appeal under 
Section 73 of the Act filed by the 
third respondent. herein since it ` was 
delayed by more than a year. Sec- 
tion 78 of the Act is clear as regards 
the limitation for preferring such an 
appeal. Admittedly, the appeal was 
filed beyond’ the period of limitation 
fixed by Section 78 and the same has” 
been conceded by Mr. Rajappa, learn- 
ed counsel appearing for the third re- 
spondent herein. Mr, Rajappa, learn- 
ed counsel contends shat inasmuch 


1979 


as the Government is the aggrieved 
party as against the remand order pas- 
sed by the Tribunal, the petitioner 
cannot be heard to say that the order 
of remand is invalid. According to the 
learned counsel, the petitioner can have 
ample say when the matter is taken 
up by the Authorised Officer in par- 
suance of the remand order for the 
re-alignment of the standard acres to 
be retained by land owner and <he 
distribution of the excess lands in his 
hands. I do mot think such an argu- 
ment is available to the third respon- 
dent herein, especially when the peti- 
tioner, who is interested in this mat- 
ter, as stated above, questions zhe 
jurisdiction of the Tribunal to enter- 
tain the appeal which has vitally af- 
fected the assignment made in his fav- 
our. The chances of getting the very 
same land to be assigned to the peti- 
tioner cannot be a ground to ignore 
the contention of the petitioner when 
he questions the jurisdiction of 
the Tribunal to entertain - the ap- 
peal, filed by the third respondent be- 
yond the period if limitation. In my 
view, the Tribunal, without even con- 
sidering the limitations imposed upon 
it by Section 78 of the Act, has arzo- 
gated to itself the powers not veszed 
in it. The excusing of the delay in 
preferring the appeal and ultimataly 
passing an order on the said appeal is 
arbitrary in nature and such an ent2r- 
tainment of the appeal in the ‘tooth 
of Section 78 of the said Act is an 
error apparent on the face of the 
record. All these ‘points have been 
raised in the grounds of revision äl- 
ed by the petitioner under Article 227 
of the Constitution of India, It has 
been specifically stated by the peti- 
tioner that the Land Tribunal overlook- 
ed that the appeal before it was fied 
beyond the period of limitation p-e- 
scribed under the Madras Land Ee- 
forms Act and the Tribunal had no 
jurisdiction to excuse the delay ex- 
ceeding thirty days, that the Land Tri- 
bunal failed to note that the third re- 


spondent did not even file a revision- 


petition against the final statement un- 
der Section 12 which was made on 
24-8-1972, that the Land Tribunal over- 
locked that the publication under Sec- 
tion 18 (3) was made in February 1€73 
and further proceedings pursuant to 
the final notification was taken in 
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April 1973 itself, that the appeal filed 
by the third respondent against the 
order, under Section 10 (3) is clearly 
beyond the period of limitation con- 
templated under Section 78 of the Land 
Reforms Act, that the Land Tribunal 
-ought to have taken into consideration 
that after the final notification un- 
der Section 18 (3) proceedings under 
the Madras Land Reforms (Disposal 
of Surplus Lands) Rules 1965 were 
taken and completed and the surplus 
lands were assigned to various indivi- 
duals in accordance, with the said Rules 
and that the Tribunal overlooked that 
the assignment order was made im fav- 
our of the petitioner on 19-9-1973 and 
the petitioner had also deposited the 
instalments due as per the order of 
assignment long before the filing of 
the appeal by the land owner before 
the Land Tribunal. $ 


3. Thus, taking all these points 
Taised by the petitioner and also find- 
ing that the Tribunal had absolutely 
no power to entertain the appeal filed’ 
‘beyond the period of limitation, I am 
of the view that the order of the Tri- 
‘bumal must be ‘set aside. Accordingly, 
the civil revision petition is allowed 
and the order of the Land Tribunal 
is set aside, with the result that the 
order of the Authorised Officer, over 
which the appeal was filed, is retained. 


4. There will be no order as to 
costs in this revision petition. 
` Revision allowed. 


AIR 1979 MADRAS 147 
NAINAR SUNDARAM, J. 


Rajalakshmi Ammal and another, 
Petitioners v. S. S. Piramanayagam 
Pillai, Respondent. 


Civil Revn. Petn. No. 3595 of .1974, 
D/- 17-8-1978.* 


Tamil Nadu Buildings: (Lease and 
tent Control) Act (18 of 1960), 
3. 13 (3) (a) (iii) — Recovery of pre- 
nises for partmership business of hus- 
sands of landladies — Ownership of 
zon over another permises, when not 
zhat of father — Requirements of hus- 


=(From order of Sub-J., Tirunelveli in. 
C. M. A. No. 24 of 1973.) 
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bands, if those of the landladies them- 
selves. 

Mrs, X and Mrs. Y purchased the 
premises in question for’ the purpose of 
running a jewellery business carried on 
by their husbands in partnership in 
another premises which belonged to 
son of Mrs. X, On a petition filed by 
the landladies Mrs. X and Mrs. Y 
the Rent Controller upheld their plea 
of eviction of their tenant Z. On ap- 
peal the Appellate Authority dismiss- 
ed the petition for eviction of Z On 
revision by Mrs. X and Mrs. Y. 


Held (1) that merely because the 
premises where husbands of Mrs. X 


and Mrs. Z were carrying on their 
partnership business belonged to son 
of Mrs. X it could not be said that 


they were carrying on business in the 
premises of their own. The ownership 
of the said premises could only be with 
the son of Mrs. X. On such facts it 
could mot be said that the ownership 
of the son was the ownership of the 
father so that it could be put against 
a case under Sec. 10 (3) (a) (iii). 

(Para 2) 
the 


(2) that the requirements of 


husbands of Mrs, X and Mrs. Y were . 


equally the requirements off Mrs. X 
and Mrs. Y. They could recover pos- 
session of the premises concerned for 
the purpose of the partnership busi- 
ness of their husbands. It would not 
be proper to discountenance the plea of 
the landlords on the ground that the 
business admittedly carried on by their 
husbands was a partnership business in 
which another or others might also 
have interest. The requirement for the 
business carried on by the landlords 
in partnership with others can be 
equated to the requirement of the 
landlords themselves. That requirement 
need not necessarily be that of the 
landlord alone and it could. even’ be 
that of a member of his family, whose 
interests the landlord was bound to 
serve. AIR 1968 Mad 70; AIR 1969 
Mad 214, Foll; 1973 TNLJ 393 Dist. 

(Para 6) 
Cases Reflerred: Chronological Paras 
(1975) 1 Mad LJ 337 . 7 


1973 TNLJ 393 7 


AIR 1969 Mad 214: (1969) 1 Mad E 
184 

AIR 1968 Maa .70: (1967) 2 Mad. 1 
81 
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-Munsif), 
` the petition of the - 


“an appeal, 


-first of the 


-is a registration copy of 
` makes out that the premises where at | 


A. LR. 


ORDER :— The two petitioners in this 
revision, as ‘landlords’ within the mean- 
ing of Tamil Nadu Buildings (Lease 
and Rent Control) Act, Act 18 of 1960. 
(hereinafter referred to as the Act), 
sought the eviction of the respondent- 
tenant herein by invoking the aid of 
S. 19 (3) (a) (iii) of the Act. According to 
them, they purchased the premises in 
question ‘for the purpose of running a 
jewellery business run by their hus- 
bands, which business having been. 


started by their husbands as partners . 


under the name and style of ‘Ameer 
Jewellery Mart’ is being run in an- 
other premises which is not their own. 
The Rent Controller (Principal ‘District 
Tirunelveli, who entertained 
landlords in HRC 
No. 43 of 1972, found tke case tenable on 
facts and countenanced their’ plea for 
eviction of the tenant and allowed the 
petition for eviction. The tenant filed 
C. M. A. No. 24 of 1973, 
which was heard and disposed of by 


tha Rent Control Appellate Authority 
(Principal Subordinate Judge) Tiru- 
nélveli, and the Appellate Authority 


set aside the orders o? the Rent Con- 
troller and dismissed the petition for 
eviction by the ‘landlords’ on a reason- 
ing that the premises in which ‘Ameer 
Jewellery Mart’ the business of the 
husbands of the landlords is being car- 
ried on belongs to tne son. of the 
first of the landlords. The present re- 
vision is directed agairst the orders of’ 
the Appellate Authority. 


2. Before me, it is not disputed that 
the husbands of the landlords carry on 


‘a business of their own in partnership. 


The contention that because. the pre- 
mises where they are carrying on their 
partnership business at present under 
the name and style of ‘Ameer Jewel- 
lety mart’ belongs tc the son of the 
landlords, they must be 
deemed to be carrying on the business 
in the premises of their own cannot be 
upheld.. The Appellate Authority points: 
out that the document, Ex. B 3. which 
a sale deed, 


present the partnership business is be- 
ing carried on belongs only to the son 





of the first of the ‘landlords’. The 
ownership can then be only with the 
son of the first of tha landlords, On 


such facts, it cannot be stated that the 
ownership of the son is the ownership 


+ 
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of the father so that it can be put 
against a case under Sec. 10 3) (a) 
(iii) of the Act. The reasoning of ‘the 
Appellate Authority in this connection 
cannot be upheld. 

3. Mr. P. N. Venugopalan,  leerned 
counsel ‘for the respondent-tenant, has 


raised another objection which savours ` 


of legal flavour, Learned counsel states 
‘that the proceedings having been ini- 
tiated under S.10 (3) (a) (iii) of the ‘Act 
before the amendment introducec by 
Tamil Nadu Act XXIII of 1973, the re- 
quirement of the premises concerned 
for the partnership business of the 
husbands of the landlords cannot ft in 
with ‘the said provision..In my view, 
on a proper construction of the said 
provision, as it. stood even prior tc the 
amendment introduced by Tamil Nadu 
Act XXIII of 1973, ‘the case of the 
‘landlords’ as put forth by them can 
definitely he served by the said provi- 
sion. Prior to the amendment iatro- 
duced by Tamil Nadu Act XXIII of 
1973, Sec. 10 (3) (a) (iii) of the Act 
reads as follows:— 

"(3) (a) A landlord may, subject to 
the provisions off . clause (d), apply to 
‘the controller for an order directing 
the tenant to put the landlord in pos- 
session of the building ...... (i) ... 2. Gi) 
a Nes, (iii) in case it is any other non- 
residential building, if the landlord or 
his son is not occupying for pur doses 
of a business which he or his son is 
carrying on, a non-residential build- 
ing in the city, town or village concern- 
ed which is his own. 

By the amendment, the amended pro- 
vision reads as follows— 


“(3) (a) A landlord may, subject to 
the provisions of clause (d), apply to 
the Controller for an order directing 
the tenant to put the landlord in pos- 
session of the building— (i)...... fii)... 
(iii) in case it is any other non-resi- 
dential building, if the landlord or any 
member of his family is not occupying 
for purposes of a business which ke or 
any member of his family is carrying 
on, a non-residential building in the 
city, town or village concerned which 
is his own. l 

4. Even before the amendment, a 
question came up for consideration as 
to whether the requirement of the 
members of the family of the landlord 
can be served by invoking the provi- 
sions of S. 10 (3) (a) (iii) of the Act. 
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5. Ramaprasada Rao J. as he then 
was, in Saraswathi v. Vadivelu Chet- 
tiar, (1967) 2 Mad LJ 81: (AIR 1968 
Mad 70) held as follows (at p. 72 of 
AIR) :— 


“Here, I am concerned with the 
meaning of the expression ‘landlord.’ 
Should it in the light of tbe passages 


extracted above by me be circurmscri- 


bed only to the personality of the 

should it be extended to 
his very. near and dear relations? No 
doubt, the Legislature has expressly 
included the word ‘son’, I have made 
it clear that by such specific inclusion, 
it cannot be reasonably presumed that 
other dependants such as wife in the 
case of a landlord or husband in the 
case of a landlady can be omitted from 
consideration while appreciating the 
need of the landlord or landlady, as 
the case may be. In the instant case, 
it is the landlady who is seeking for 


eviction of the tenant on the 
ground that ker husband is carry- 
ing on a business and. for such 


business of her husband her premises 
is needed. I do not think that a be- 


meficial -construction — a construction in 
consonance with justice, equity, reason 
and good conscience —- would exclude 


a request by a landlady for being put 
tn possession of her building for the 
use and occupation by her husband for 
his business. In Hindu society it is the 
legitimate duty of the wife to provide 
comfort to her husband and a fortiori 
it isso for furtherance of the interests 
of the business of her husband in 
which it can be safely . presumed that 
she is vitally interested. Thus, the ad- 
dition of the word ‘son’ in S. 10 (3) (a) 


_ (Gii) of Act 18 of 1960 does not militate 


against the adoption ofa reasonable 


and beneficial construction of the word 


‘landlord’ ‘appearing therein. In my 


. view, therefore, the petitioner (wife) is 


entitled in the circumstances to ask for 
possession of . the premises from the 
tenant for the furtherance of the busi- 
ness of her husband which he is ad- 
and undisputably carrying ` 
on.” 


6. If the above principle is kept in 
mind, there is no difficulty in counten- 
ancing the plea of the ‘landlords’ that 
to serve the requirements of their hus- 
bands who carry on business in part- 
nership, they require the premises in 
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incase But, -the learned counsel for 
the respondent puts forth a contention 
that the business is a partmership busi“ 
ness and such a business is not car- 
ried on by the landlords themselves 
anditis being carried on only by their 
husbands. In my view, this contention is 
also without substance. Once it is 
taken that the requirements of the 
husbands of the landlords are’ equally 
the requirements of the landlords as 
recognised by Ramaprasada Rao J., as 
he then was, in the decision referred 
to above, the language of. the section 
is quite comprehensive to ‘enable the 
landlords to recover possession of the 
premises concerned for the purpose of 
the partnership business of their hus- 
bands. A firm is not a legal entity and 
the partners composing the same are 
principals and agents mutually, each 
partner is carrying on business on be- 
half of the others. It would not be 
proper to discountenance the plea of 
the landlords on the ground that the 
business admittedly carried on by their 
husbands is a partnership business in 
which another or others may also have 
interests. ; aS 


Partnership business is the business 
of the partners. In a collective sense, 
the business is that of the partners as 
_ a whole, viz. all the members of the 
firm. May be, each of them holds a 
` fractional interest. By reading Sec. 10 
(3) (a) (iii) of the Act, it is not possi- 
ble to spell out any’ limitation as to 
the extent of the interest in the busi- 
ness carried on by the landlords or by 
their husbands. The business could be 
carried on either as a proprietary con- 
cern or in partnership with others. 
Such a construction alone will be a 
reasonable one and will serve the ob- 
Ject of the provision. The 
ment for the business carried on by 
the landlords in partnership with 
others can be equated to the require- 
ment of the landlords themselves. This 
has been recognised by a Division 
Bench of this court consisting of Sri- 
nivasan and Sadasivam JJ. in Dan- 
. mul Sowcar v, Syed Ali Mohamed 
(1969) 1 Mad LJ 184: (AIR 1969 Mad 
214). That requirement need not neces- 
sarily be that of the landlord alone 
and it can even be that of a member 
of his family, whose interests the 
landlord is bound to serve. 


require- . 


ALR 


7. Learned counsel for the respon- 
dent relies on the decision of another 
Bench of this Ccurt consisting of 
Kailasam J. as he then was, and N.S. 
Ramaswami J. in Jayaraman v. Rama- 
linga, 1973 TNLJ 393 for his propo- 
sition that the busiress being only a 


partnership business of the husbands 
of the landlords, such a requirement 
cannot be served by invoking S. 10 


(3) (a) (iii) cf the Act. But, as rightly 
pointed out by V. Ramaswami J., in 
Annamalai and Co. v. Sital Achi (1975) 
1 Mad LJ 337, the earned Judges of 
the Bench were not expressing any 


definite expression on the question 
whether the landlord could ask for 
possession of a non-residential, build- 


ing for purpose of a business in which 
either he or any member of his family 
was only a partner and the decision of 
the Bench was rendered on the 
peculiar facts of the case concerned. 


8. In the present case, there is no 
dispute that the susiness is being 
carried on by the husbands of the., 
landlords in partrersnaip with another. 
It has ¿nog been brought out in evi- 
dence that the carrying on of the 
said partnership tusiness is only a 
ruse to seek the process of eviction of 
the respondent-tenanf anc that the hus- 
bands of the landlords have no sub- 
stantial, direct or ective interest in 
the said partnership business. In the 
said circumstances, I find that the ap- 
pellate) authority has acted with im- 
propriety and irregularity when it set 
aside the orders of eviction passed by 
the Rent Controller, and in my view, 
there is a warrant “or interference in 
revision. Accordingly, this revision is 
allowed and the orders of the appel- 
late authority are set aside and those 
of the Rent Controller are restored. 
There will be no order as to costs in 
this revision. Time for vacating, three 
months, 


Revision allowed. 
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SETHURAMAN J.. filed by the defendant it was stated 
; Aaka that there was a mediation on 10-4- 

Vall . se ; : 
Te Anpa Y ERIS 1972, as a result of which the A Sche- 


Appeal No. 863'of 1974, D/- 7-8-1978. 


Arbitration Act (10 of 1940), S. 32 
—- Suit for partition by mother against 
widow of her son — Unfiled award is 
no defence to suit when it was not act- 
ed upon. - 

An award made on a reference out 
of Court which had not been filec in- 
to court cannot be put up as a defence 
_ to an action. But if the terms of the 
award had been fully performed by 
one of the parties thereto, it would 
afford a good defence to an action on 


the original cause of action by the 
other party. Therefore in a suit for 
partition by the mother against the 


widow of her son for 
share in the properties left by him, an 
award which had not been filed into 
court is no defence to the suit in the 
absence of evidence. to show that the 
award as such had been acted pon. 
AIR 1964 Mad 1 (FB) Rel. on. (Para 6) 

Anno: AIR Manual (3rd Edn.) Arbi- 
tration Act, S. 32, Notes 2, 3. 


partition of her 


Cases Referred: Chronological Paras 
AIR 1964 Mad 1: ILR (1963) Mad 922 
(FB) 5 


AIR 1951 Mad 458: (1950) 2 Mad LJ 
672, 

AIR 1951 Mad 525: (1950) 
313 E i 

(1951) C.M.A. No. 296 of 1951 (Med) 5 

(1951) C.R.P. No. 2110 of 1951 (Med) 5 

(1951) CRP No. 2228 of 1951 (Mad) 5 

ILR (1939) Mad 111 5 


JUDGMENT :— The plaintiff in O.S. 
No. 58 of 1972, on the file of the Sub- 
ordinate Judge, Kumbakonam, is the 
appellant. The plaintiff is the mcther 
and the defendant is the widow of one 
Chinnasami Odayar who died intestate 
on 1-4-1972, leaving behind him pro- 
perties described in Schedules A to D 
to the plaint. The plaintiff and the de- 
fendant would be the heirs of Chin- 
nasami Odayar under the provisions of 
the Hindu Succession Act 1956, the 
plaintiff and the defendant having each 
a half share in the properties. The 
plaintiff therefore claimed partition and 
separate .possession of her half share 
in all the properties described in the 
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5 
2 Mad LJ 
5 


dule lands were allotted in favour of 
the plaintiff and the B Schedule and 
other movables - were allotted to the 
defendant, The decision of the media- 
tors was said to have been engrossed 
on a paper and the plaintiff and the 
defendants were said to have- agreed 


‘and accepted the award. In these cir- 


cumstances, it was submitted that there 
was no scope for any partition. 

2. The trial Court framed the rele- 
vant issues and granted a preliminary 
decree for partition of the movable 
properties and directed the plaintiff to 
bear a half share of certain debts 
owed by Chinnesami Odayar to the 
Kumbakonam Co.-operative Land Mort- 
gage Bank. As regards D Schedule 
properties it was found that there was 
no such property available for parti- 
tion -and therefore the plaintiff's claim 
was negatived. The plaintiff's claim 
with reference to A and B Schedules 
was negatived because of the award 
passed by the Panchayatdars, The 
plaintiff has filed the present ap- 
peal contesting the conclusion of the 
‘court below as regards A and B Sche- 
dules properties. 


3. The learned 
pellant submitted 
not been filed in 


counsel for the ap- 
that the award had 
court and no decree 
had been passed on the basis of the 
award and that, therefore, the plain- 
tiffs suit in so far as A and B Sche- © 
dules properties are concerned, could 
not have been dismissed on the 
strength of such an award. For the 
respondent, the submission was that 
the award had been acted upon and 
that therefore the court below acted 
rightly in mot granting a decree in 
plaintiffs favour in respect of those 
properties, : 
4. The short question that arises 
for consideration is whether the award 
dated 10-4-1972 and marked as Ex. B-6 
stands in the way of the plaintiffs 
claim for partition, Sec. 32 of the In- 
dian Arbitration Act provides:— 
“Notwithstanding any law for the 
time being in force, no suit shall lie 
on any ground whatsoever for a de- 
cision upon the existence, effect or 
validity of an arbitration agreement or 
award, mor shall any arbitration agree- 


~ court. Sec. 
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ment or award be enforced, set aside, 
amended, modified or in any way af- 
fected otherwise than as provided for 
in this Act.” 


5. With reference to the awards, there 
is a special provision: in Ss. 14 to 17. Sec- 
tion 14 enables an award being filed in 
15 provides that the court 
may modify or correct an award so 
filed -and S. 16 ` provides for the re- 
mitting of an -award so filed, under 
certain circumstances,- for reconsidera- 
tion by: the arbitrators, S. 17 empowers 
the court to pass a decree in terms of 


the award. There was a difference of 


opinion as to whether an award which 
had -not been filed into court could..be 
relied upon in defence to an action. in 
_the context of the provisions of S. 32 
and the related provisions of the In- 
dian Arbitration Act. In Suryanaryana 


Reddi v. Venkata Reddi ILR (1939) 
. Mad 111, a Division Bench of this 
Court held that the provisions of 


Ss. 32 and 33 of the Arbitration Act did 
not extend to a defence as opposed to 
.the filing of a suit, and consequently 
-a defendant, would. not be precluded 
from putting forward an award which 
had been fully performed by him 
in answer to a claim by the plaintiff 
based on the original cause of action 
although such an award has not been 
filed under the provisions of the Act 
and judgment obtained. The effect of 
the observations of the learned Judges 
in that case was that. even where a 
defendant who relied on the unfiled 
award had. mot performed his obliga- 
tions thereunder, he could rely on such 
“an award in defence to a suit based on 
the original cause of action. Raghava 
Rao J. in: Sayyaparaju Surayya v. 
‘Nekkanti Anandayya (1950) 2 Mad LJ 
313: (AIR 1951 Mad 525), accepted the 
proposition ‘that even an unfiled award 
would be a bar to a suit on the origi- 
nal cause of action. But he took a dif- 
ferent view in Venkatasubbayya v. 
Bapadu (1950) 2 Mad LJ 672: (AIR 1951 
Mad 458). Rajagopalan J. in an un- 
reported decision in C.R.P. No. 2110 of 
1951 (Mad), expressed the view that the 
mere existence of an award which did 
not result in a decree under S. 17 of 
the Act could not be deeméd to have 
taken away the right.of suit which 
could be founded on the original cause 
of action. P. N. Ramaswamj J. in 
C.M. A. No. 296 of 1951 (Mad) and 
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C. R.P. No. 2228 of 1951 (Mad) took a 
more stringent view as to the main- 
tainability of a suit on the original 
cause of action and held that even an 
unfiled award could be a valid de- 
fence to a suit based on the original 
cause of action. When similar question 
came before Venkatadri J. -he referred 
it to a Full Bench : -whose decision is 
reported in Mohmed Yousuf v. Ghulam 
Mohamed, ILR (1963) Mad 922: (AIR 
1964 Mac 1), Ramachandra’ Ayyar C. J. 
who delivered the judgment on behalf 
of Full Bench after referring elabora- 
tely to all the decisions on the point 
of this and other courts, observed (at 
p. 940) (cf ILR): (at p. 7 of ATR):— 


“The _result of the ‘foregoing discus- 
sion is that an award made on a re- 
ference out of court but which has not 
been filed into court in accordance 
with the Act: and judgment obtained 
therein, cannot. ordinarily be put up as 
a defence to an action.” ` 
It was however added that this did not 
mean: that under no circumstances can 
an umfiled award be relied on as a de- 
fence to an action and if the terms of- 
the award be relied on as a defence to 
an action and if the terms of the award . 
had been fully performed by one of 
the parties thereto it must certainly 
afford a good defence to an action on 
the original cause of action by the 
other party. This was put on.the prin- 
ciple: of accord and satisfaction. 


6, In the present case there is how- 
ever no evidence to show that the 
award as such had ` been acted upon. 
Itis therefore not possible to bring the 
case within the exception pointed out 
əy Ramachandra Ayyar C. J. in deli- 
vering the Full Sench judgment. The 
present case would therefore come 
within the scope of the main principle 
zhat an unfiled award is no defence to 
she suit on the original cause of ac- 
tion. As it has not been disputed that 
the award im. the present case had not 
been filed into court, the award could 
not have been relied upon as a defence 
by the defendant. The Court below 
was therefore wrong in non-suiting the 
plaintiff by relying on Ex. B. 6. The 
appeal is accordingly allowed. A pre- 


-liminary decree in respect of the half 


share of the plaintiff in A Schedule 
properties will be passed. The rest of 
the decree of the court below is con- 
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firmed. There will be no order zs to 
costs, 


Appeal allowed. 
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NATARAJAN, J. 

A. M. P. S. Muthuswamy, Petitioner 
v. Revenue Divisional Officer, Nagepat- 
tinam and others, Respondents, 

Writ Petn. No. 2402 of 1974, D/- 3-8- 
1978. 

Stamp Act (2 of 1899), Section 38 
— T. N. Stamp Manual B. P. No. 1473 
dated 7-6-1882 — Loss of impounded 
instrument — Determination of stamp 
_duty to be made treating the copy of 
instrument as original after noticing the 
parties for hearing. (Para 12) 

R. G. Rajan for Petitioner; C. Chin- 
naswami Govt. Pleader, for Reszon- 
dents, 


ORDER:— This writ petition. reveals 
a shocking state of affairs and de- 
picts in some measure the sorrowful 
state of things in some offices of the 
Government, The Indian public are 
no doubt accustomed to the slow 
motion of the. wheels of Government 
But even to members of such a re- 
signed society, the facts of this case 
will give a jolt. 


2. Differences of opinion arose be- 
tween the members of a Hindu ‘oint 
family and that led to a disruption in 
the joint family status. A body of 
arbitrators was 
partition of the family properties and 
give an award in that behalf. The ar- 
bitrators gave an award on 9th June 
1959: There was no  comsensus among 
the coparceners about the acceptability 
of the award. That led to some mem- 
bers of the erstwhile joint family 
filing a suit O. S. No. 23 of 1959 in the 
District Court of Nagapattinam under 
S. 14of the Arbitration Act for adirec- 
tion. being issued to the arbitrators to 
file the award in court. In response to 
the notice issued in the suit, the arbi- 
trators produced the original awarc in 
court along with certain documents on 
20-1-1960. , 

3. The other branch. which was dis- 
satisfied with the award, filed O. P. 
No. 73 of 1959 before the District 
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Judge under S. 33 of the Arbitration 
Act for setting aside the award. In ad- 
dition to that, the members of the 
branch also filed a suit O. S. No, 24 of 
1959 for partition of the joimt family 
properties by metes and bounds. 

4. The party, which filed O. P. 
No. 73 of 1959 and O. S., No. 24 of 1959 
raised an objection that the award can- 
not be received and looked imto be- 
cause it had not been registered under 
S. 79 of the Registration Act. The ob- 
jection was sustained and the District 
Judge passed an order in favour of 
the objectors. As against that order. 
the party which relied upon the award 
fileda civil revision petition and a civil 
miscellaneous appeal before this court. 
This court held on 17-4-1964 that the 
award cannot be: rejected merely be- 
cause it was  umstamped and unregis- 
tered and it was open to the District 
Judge to impound the document and 
send it for levy of stamp duty and 
penalty if he considered the document 
required stamp duty and registration. 


5. Even before this court disposed 
of the civil revision petition and the 
civil miscellaneous appeal, the District 
Judge, in accordance with the view 
taken by him, impounded the original 
award and sent it to the Revenue Divi- 
sional Officer, Nagapattinam (first res- 
pondent) on 16-8-1960, for levy of 
stamp duty and penalty. The first res- 
pondent returned the .document on 
26-8-1962 furnishing the valuation of . 


.the properties situated within his juris- 


diction, The District Judge retransmit- 
ted the award on 4-9-1962, to the first 
respondent for levying stamp duty and 
penalty. Then in the year 1966. the 
first respondent stated that since the 
properties lying outside his jurisdic- 
tion were also dealt with in the award,, 
he should ascertain the value of those 
properties from the concerned officers 
and for that purpose he was sending 
the document to other. officers for 
valuation report. Thereafter, nothing 
more was heard for a number of years. 

6. Sometime in 1974, the District 
Judge addressed the District Revenue 
Officer, Thanjavur (2nd respondent) 
to find out what had happened to the 
award sent to the first respondent, by 
letter dated 9th April 1974. The second 
respondent stated that he has ad- 
dressed the Chief Controlling Revenue 
Authority for certain clarifications and 


‚be approached for 


formed the advocate that the orders of 
the Boarc’ of Revenue have since been 
received and the first respondent may 
{ further orders. On 
1-8-1974, the first respondent issued a 


i-memo stating that the second respon- 


dent has been addressed for certain 
clarifications and instructions were 
awaited. It is in that state-of affairs, 
the petitioner came forward with this 
writ petition seeking a mandamus or any 
other writ or direction to direct the 
respondenis to levy stamp duty and 
penalty on the impounded document 
and forward the ‘same to court. 


learned coun- 
states that on 


7. Mr. R. G., Rajan, 
sel for the petitioner, 


' account of the non-levy of stamp duty 


‘Officer, 


‘No. -26844/64-A-6 dated 13-2- 


‘and it was. not traceable. 


and penalty on the document the suit 
filed in the year 1959 is still pending 
disposal in the court of the District 
Judge and the long delay has caused 
untoward hardship and suffering to 
the parties. 


8.” The counter-affidavit filed on be- 
half of the respondents contains a dis- 
turbing and distressing story. In para- 
graph 4, it is stated -that— 

“The files dealing with the collection 
of stamp duty on the above document 
from the year 1960 to June 1964 in 
the office of the Revenue Divisional 


‘Officer, Nagapattinam are not available 


in his office due to efflux of time. In 
the year 1966, copies of the unstamp- 
ed award, were forwarded to the 
Tahsildars of Nagapattinam and Kum- 
bakonam by the Revenue Divisional 
Nagapattinam, for obtaining 
report in his RC 
1966. The 
had been’ misplaced 
Divisional Office 
Hence, the 
Divisional Officer, Nagapat- 
tinam, addressed the District Judge, 
Nagapattinam, to send a copy of the 
award for collecting the stamp duty in 
his RC. 2322/69-A-7 dated 19-12-1969 


the valuation 


original award 
subsequently in the 


Revenue 


Mad. [Prs. 6-9] A. M. P. S. Muthuamy v. Rev, 


154 Divnl. Officer ALR, 
the orders of the Board of Revenue and 20-5-1970. Thereupon, the District 
are ‘awaited. About three months later, Judge in his letter D No. 3337 dated 
the party relying upon the award pre- 24-6-1970 sent a copy of the unstam-. 
‘sented.a petition through his advocate ped award tọ the Revenue Divi- 
‘tothe second respondent’ to know about sional Officer, Nagapattinam. Mean- 
the fate of the award and he wasgiven while, the required valuation parti- 
a reply on 12-7-1974 that the clarifi- culars were obtained by the Re- 
cation sought for from -the Board of venue Divisional Officer from the 
Revenue was still awaited. Then on Tahsildars and from the. Executive 
29-7-1974, the second respondent in- Engineer, Vennar Division. Thamja- 


vur for collecting the stamp duty. The 
Local Government Pleader, Nagapat- 
tinam and the Government Pleader, 
Nagapattinam were also addressed by 
the Revenue Divisional Officer for giv- 
ing their opinion ` for collecting the 
stamp duty on the copy of tke docu~ 
ment. They opined that there is no 
scope for inclusion of .a copy of docu- 


ment as an instrument for the pur- 
pose of the Stamp Act. The second 
respondent was also addressed by 
the Revenue Divisional Officer, Naga- 


pattinam, to offer his remarks on. the 
admissbility of a copy of the docu- 
ment. He reported that in the absence 
of the original document, no further 
action could be taken for levying 
stamp duty. As there were doubts as 
to the collection of stamp duty, the 
Board of Revenue {Chief Controlling 
Revenue Authority), was addressed for 
decision in the District Revenue Offi- 
cers RC 45413/72G5 D/- 23-2-1974, un- 
der Section 56 (2) of the Stamp Act, 


The Board of Revenue, in its Ref. 
LL.1176/74-1, dated 16-7-1974, issued 
instructions that the copy of the .. un- 


stamped document in question could 
not be impounded and stamped as if 
it were the ‘original’ which was lost 
in the Sub Collector's Officer. Nagapat- 
tinam. Hence, a copy of the unstamp- 
ed document was not stamped though 
the particulars of valuation have been 
gathered.” : 


` 9. It is further stated in the counter- 
affidavit that the Board of Revenue 
directed the District . Revenue Officer 
to make.a diligent search for the mis- 
Sing document and, if it was not trace- 
able, to hold an enquiry and take dis- 


ciplinary action . against the delin- 
quent, employee for the loss of 
the instrument impounded. A clerk 


by name R. Chinnappan was. charged 
for the loss of thé document and was 
placed under suspension, But further 
action. could not be taken against him 
because he died om 14-7-1974.. The 
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counter-affidavit ends up with the pra- 
yer that since the original award is 
not available for being levied stamp 
duty, the writ petition may be dis- 
missed with costs and justice render- 
ed. . 


10. From what has been stated 
above, it cam be seen that there has 
not only been gross delay in the dis- 
posal of the matter, but there has 
also been. callous indifference. Not 
only has the Revenue Divisional Offi- 
cer failed to levy stamp duty payable 
on the document and collect revenue 
to Government, but he has not even 
taken care to keep a valuable original 
document like an arbitration award, in 
safe custody. As far as the parties are 
concerned, the document is an import- 
ant one and a copy can never supple- 
ment the original especially when it is 
represented in this case that some of 
the arbitrators have since died and, 


as such, the probative value of the 
document -will also be challenged. Be 
that as it may, the original of the 


document is said to have been los: in 
the year 1966. But there has been no 
action except some correspondence for 
nearly eight years thereafter. Ever. at 
the end of such a long period, the 
view taken by the respondents carnot 
be accepted as a proper and correct 
one. In the Tamil Nadu Stamp Man al, 
there is reference to Board's pro- 
ceedings No. 1473 dated 7-6-1882 at 
the end of Section 38. That rote 
reads as follows— 

“In the case of an instrument m- 
pounded by a Judge for want of stuffi- 
cient stamp and sent to the Collector 
under Section 38; sub-section (2), and 
lost in, transit, held that the Collector 
may equitably deal with the copy as 
if it were the original, making a rote 
on the document of the circumstances.” 


1. It is beyond my comprehension 
how this proceeding came to escape 
the notice of the respondents. Having 
found that the original award had 
been lost and was not traceable, the 
only other alternative left open was 
for the respondents to have acted in 
accordance with the above mentioned 
proceeding and dealt with the copy as 
if it was the original and levied stamp 
duty. Instead of doing any such thing, 
the copy has been returned to the Pis- 
trict Judge saying that stamp daty 
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cannot be levied on it and the coun- 
ter-affidavit ends with the mechanical 
prayer that the writ petition may be 
dismissed with costs. There is not the 
slightest trace of regret or apology for 
the hardship that has been caused to 
the petitioner by the slackness and 
negligence in the office of the first re- 
spondent resulting in the missing of 
the original document. It is needless 
to say that such indifferent functioning 
of Government Offices does not fit in 
with the democratic pattern of Gov- 
ernment we have constituted for our- 
selves, 


12. The only way to end the im- 
passe is to direct the first respondent 
to send for the copy of the award 
once again from the District Judge and 
to treat it as the original and deter- 
mine the stamp duty payable on it. 
However, before determining the 
amount of stamp duty, the first res- 


pondent should give notice to both 
sides and hear their representations 
about the valuation determining for 
the properties dealt with uncer the 


award and then pass orders determin- 
ing the stamp duty. 

The writ petition will stand allowed 
and a mandamus in the nature indi- 
cated above will be issued to the res- 
pondents. The petitioner will be en- 
titled to his costs as against respon- 
dents 1 to~3. Counsel’s fee is fixed at 


Rs. 150. 
Petition allowed. 


AIR 1979 MADRAS 155 
BALASUBRAHMANYAN J. 

K. Khaja Mohideen, Appellant v. 
K. Muhaideen Batcha and others, Res- 
pondents., 

Second Appeal 
21-7-1978.* 

Civil P. C. (5 of 1908) S. 11 — 
Joint trial of cross-suits between same 
parties — One for injunction and other 
for possession — Subject matter and 
question of ownership common to both 
— Two decrees passed — Appeal 
against only one — Other decree ope- 
rates as res judicata. 


No. 95 of 1977, D/- 





*(Against decree of Sub-J., Tirunelveli 
in A. S. No. 413 of 1974.) 
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A filed a suit against B for perma- 
nent injunction restraining B from in- 
terfering with his running of tail- 
oring business known as “Star Tailoring 
Mart”, Claiming that the business ex- 
clusively belonged to him. B filed a 
cross-suit against A for possession of 
the “Star Tailoring Mart” claiming 
that he was owner of the business by 
right of inheritance from his father 
and A was only an erstwhile manager 
of the business. Both suits were tried 
jointly. The trial Court decreed the 
injunction suit of A and dismissed the 
cross-suit of B for possession. B filed 
an appeal only against the decree in 
the injunction suit. In such a case the 
decree dismissing the suit for posses- 
sion would operate as res judicata and 
bar the appeal against the decree in 
the injunction suit. The difference in 
the reliefs asked for in both the suits 
would not: make any difference in: the 
application of the rule of res judicata 
since, in both suits, the question that 
was directly and substantially in issue, 
namely, the question of ownership, was 
the same. AIR 1976 SC 688 and (1897) 
24 Ind App 50 (PC), Rel. on; AIR 1943 
Mad 139 (FB), Ref, (Para 6) 


‘Anno: AIR’ Comm. C. P.-C. (9th 
Edn), S. 11, N. 29, 
. Cases Referred: Chronological Paras 


AIR 1976 SC 688 
AIR 1943 Mad 139 (FB) 


ge 


(1897) 24 Ind App 50°ILR 24 Cal 616 


(PC) . 6 

JUDGMENT :— In this second ap- 
peal a question of res judicata is rais- 
ed in the following circumstances: 
There were two cross-suits between 
the same parties in the District Munsif 
Court, Tirunelveli. One was for in- 
junction. The other was for possession. 
The injunction suit O. S. No. 629 of 
1972 was filed by one Khaja Mohi- 
deen against three sons of a tailor cal- 
led Kader Batcha. The suit for pos- 
session O. S. No. 413 of 1973, was filed, 
as a counterblast, by the sons of Kha- 
der Batcha against. Khaja  Mohideen. 


The subject matter of boththe suits was . 


a tailoring business run in the name 
of ‘Star Tailoring Mart’. Khaja:> Mohi- 
deen claimed that this business exclu- 
. sively belonged to. him. Khader Bat- 
cha’s sons, on the contrary, said 
that Khaja Mohideen was only an erst- 
while manager of the business. They 
claimed that they. were the owners of 


K. Khaja Mohideen v. K. Muhaideen 


A.LR. 


inheritance 
In his suit Khaja 
Khader Batcha’s 


the business by right of 
from their father. 
Mohideen asked that 
sons be restrained by a permanent 
injunction from interfering with his 
running of the tailoring mart. In the 
other suit, Khader Batcha’s sons ask- 
ed for a decree directing Khader Mohi- | 
deen to deliver possession of the- tailor- 
ing mar: to them.. 


2. Both the suits “were tried to- 
gether by the learned District Mumsif. 
Documents were marked in common. 
Oral evidence also was called in com- 
mon. At the end of the joint trial, the 
District Munsif decreed the injunction 
suit of Khaja Mohideen’ and dismissed 
the other cross suit for possession. 


3. The sons of Khader Batcha ap- 
pealed. They preferred, though, only 
one appeal, A. S.- 413 of 1974, which 
was an appeal against the decree in 
the injunction suit. They did not ap- 
peal against the decree dismissing 
their own suit for possession. 


4. Before the Sub Court, Khaja 
Mohideen raised an objection that the 
appeal in the injunction suit, which» 
was the one and only appeal between 
the parties, was barred by res judi- 
cata. It was contended, that the other 
decree passed by the District Munsif, 
which the appellants had not appealed 
against, would operate as a bar to a 
decision in this appeal on merits. The 
learned Subordinate: Judge, however, 
held that there was no res judicata 
since both the decrees had been pass- 
ed by the trial court simultaneously 
under a common judgment after a 
joint trial. He then proceeded to enter- 
tain the appeal before him on the. 
merits, and held, differing from the 
court’s finding that-Khaja | Mohideen 
was not the owner of the tailoring 
mart. 


5. In this second appeal, brought by 
Khaja Mohideen, Miss Sridevi, his 
learned counsel, pleaded the bar'of res 
judicata. She said that the Sub Court’s 
decision now has brought about a 
kind of situation which was the very 
thing that Section 11, C. P. C. meant 
to provide against. Learned counsel 
pointed out that with referencé. to one 
and the same subject-matter, namely, 
the ownership of the -tailoring mart, 
there were now two , conflicting deci- 
sions by two competent courts; one 


. ultimate 
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holding that Khaja Mohideen was e2- 
titled to run it and the other holding 
that he was not entitled. Learned coui- 
sel further submitted that although 
the decision in the two suits was 
Simultaneous in the court of first in- 
stance, the decree which was not car- 
ried in appeal became final between 
the parties and, by the same token, it 
came to assume the position of a dz- 
cree passed in a former suit within 
the meaning of the Explanation I to 
Section 11 of the Code. 


~6. Miss Sridevi cited, among othar 


decisions, Koshal Pal v. Mohanlal, AIR. 


1976 SC 688. In that case a plea of 
res judicata was raised at the stage xf 
appeal before the Supreme 
Court. The judgment under appeal in 
that case was a common judgment cf 
a High Court by which two second 
appeals had been disposed of There 
were, accordingly, ‘two decrees, But 
the appellant before the Supreme Court 
had filed only one appeal against one 
of the two decrees of the High Court. 
In these events, the respondent before 
the Supreme Court raised the plea f 
res judicata, The Supreme Court up- 
held this objection and dismissed the 
appeal before them without going into 
the merits. In the course of their judz- 
ment, the Supreme Court marked a 
distinction between the position that 
obtained in the High Court where two 
second appeals were disposed of to- 
gether by a common judgment and tne 
position that later obtained in the 
Supreme Court where one decree alone 
of the High Court had been carried in 
further appeal. The learned Judges 
»bserved that there was no question 2f 
«es judicata at the stage of the secorud 
appeals before the High Court, bat 
the position became different in the 
Supreme Court, According to the learz- 
ed Judges, the position was analogous 
to a.case where a party to two decrees 
passed jointly bya trialcourt appealed 
against only one of them, leaving the 
other to become final. The learnsd 
Judges referred to an early decision pf 
the Privy Council in Sheosagar Singh 
v. Sitaram Singh (1897) 24 Ind App £0, 
in which it was observed:— 


“If there had been no appeal in the 
first suit the decision of. the Suborci- 
nate Judge would mo doubt have given 
rise to the plea of res judicata.” 


National Match Works v. S. T. Karuppanna 


Mad. 157 


It seems to me that the Supreme Court 
judgment and the Privy Council’s ob- 
servation directly apply to the pre- 
sent case. It cannot be denied that 
the subject-matter of the two cross- 
suits in the present case was precisely 
the same, namely, the conduct of the 
business of the tailoring mart, al- 
though the reliefs claimed in the two 
suits were, understandably different, 
injunction being asked for in the. one 
case and possession being asked for 
in the other, This difference, however, 
in the reliefs asked for, cannot make 
for. any difference in the application |. 
of the rule of res judicata, since in 
both the suits the question that was 
directly and substantially in issue was 
the same. In these events, the learn- 
ed Subordinate Judge ought to have 
held that an appeal against one of the 
decrees alone would be clearly barred 
ander Sec. 11 of the Code. He was not 
right in proceeding to dispose of the 
appeal on merits. 


_ 7 Leamed counsel for the respon- 
dents sought to place reliance on a 
decision of this Court in Papammal v. 
Meenammal, AIR 1943 Mad 139 (FB). 
I do not think it necessary to examine 
this decision considering that the prin- 
ciple laid down by the Supreme Court 
in Koshal Pal v. Mohanlal, AIR 1976 
SC 688 so totally and directly applies 
to this case. 

8 In the result, this second ap- 
peal is allowed, the decree of the 
learned Subordinate Judge is set aside 
and that of the trial court restored. 
There will be no order as to costs. 

Appeal allowed. 


AIR 1979 MADRAS 157 
P. GOVINDAN NAIR, C. J. 
AND VARADARAJAN, J. 

National Match Works, Sivakasi, Ap- 
pellant v. S. T. Karuppanna Nadar 
(died) and others, Respondents. ` 

Letters Patent Appeal No. 22 of 1973, 
D/- 15-4-1978. 

(A) Trade and Merchandise Marks 
Act (43 of 1958), S. 12 (1) — “Decep- 
tively similar” — Test and proof of 
deceptive similarity. - 

In order to come to the conclusion 
whether one mark is deceptively simi- 
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žar to another the broad and essential 
zeatures of the two are to be consider- 
ed. They should not.be placed side 
Dy side to find out if there are any 
differences in the design and, if, so, 
whether they are of such a character 
as to prevent one design from being 
mistaken for the other. It would be 


enough if the impugned mark bears 
such an overall similarity to the 
registered trade mark as would be 


Fikely to mislead a person usually deal- 
ing with one to accept the other if 
effered to him. Proof of actual decep- 
tion is mot necessary. AIR 1970 SC 146 
and AIR 1972 SC 1359, Foll 

. l (Para 9) 
-In the instant case the central figure 


en the labels of the match boxes of . 


both the parties was a squirrel. Its 
pose and other writing on the lables 
were different. It was held that 
two marks bore overall similarity like- 
ty to mislead persons. . (Para 9) 

Anno: AIR Manual (3rd Edn.), Trade 
and Merchandise Marks Act, S. 12, 
Ne 2: f 


(B) Trade and Merchandise Marks 
Act (43 of 1958), S. 12 (3) — “Honest 
concurrent use” —- Instance of — Ef- 
Zect ‘of open user for a long time. 

N had a registered trade mark for 
Ais matches. K used a deceptively simi- 
“ar mark for his matches for thirty 
years within the knowledge of N who 
sent Some notices to K but did not 
pursue the matter each time. Ultimate- 
3y N filed a suit against K for a per- 
manent injunction restraining K from 
asing the impugned trade mark and 
Zot an interim injunction. Thereon K 
Aled an application for the registration 
of his trade mark which was granted 
>y the Assistant Registrar under Sec- 
zion 12° (3), The’ validity of such grant 
seing questioned by N. 

Held thet the Registrar of Trade 
Marks has unfettered . discretion: to 
grant or not to grant registration ur- 
der Section 12 (3). But, as in the case 
of all other discretionary powers, the 
Registrar should exercise this power 
tudicially. (Para 15) 

Registration under Section 12 (3) is 
justified even if the simultaneous use 
>f the marks will result in some 
amount of confusion, for, the existence 
>f. possibility of deception or confus- 
sión is contemplated by S. 12 (3) it- 
self. (Para 15) 


National Match Wcrks v. S. T. Karuppanna 
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It may be that K was not honest in 
applying for registration of his trade 
mark only after he had been served 
with an order of interim injunction. 
But it could not be stated from that 
fact that his user of the trade mark 
for the period prior to the institution 
of the suit for a long time was not 
honest and concurrent. : (Para 18) 

N had committed inordinate delay in 
taking action against K for the in- 
fringement of his trade mark and was, 
therefore, estopped from contending 
that K was not entitled to have his 
trade mark registered under the pro- 
visions of S, 12 (3). ` (Para 18) 

Anno: AIR Manual (8rd Edn.), Trade 


and Merchandise Marks Act, S. 12, 
N. 3. 
Cases Referred: Chronological Paras 


AIR 1972 SC 1359 
AIR 1970 SC 146 9 


G. Ramaswami and V. Veeraraghavan, 
for Appellant; S.  Chellaswami, for 
Fespondenżs, 


VARADARAJAN J.:—This Letters 
Patent Appeal has been filed against 
the judgment of Maharajan J. in 
C. M. A. No, 164 of 1970, whereby the 
order of the Assistant Registrar of 
Trade Marks, Madras, the second res-. 
pondent, made on 15-4-1970, in Appin. 
No. 316827 filed by the deceased first 


respondent was confirmed overruling 
the appellants’ objections, : 
2. The trade with which we. are- 


concerned in this appeal is in safety 
matches, The appellant is the owner of 
the Trade mark label “Anil”, the 
Tamil equivalent of “Squirrel”. The 
appellant’s device consists of a Squirrel 
sitting on its hind legs on a tree 
branch with its forelegs raised and 
holding a nut close to its mouth. The 
figures of the Squirrel and the tree 
branch are in greenish background 
with the legend “Anil” printed in bold 
white letters at the top and the words 
“Safety Matches” in white letters at 
and the words “The na- 
tional match works, Sivakasi” in small 
jetters in black printed below the tree 
branch ‘and above the words “safety 
Matches”. The first respondent’s trade 
mark cansists o the device of the 
squirrel standing on all its legs on a 
tree branch in a yellow circle and the 
legend “The Squirrel” printed in bold 
white letters at the top and the words 
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“Safety Matches” “Royal Match works, 
Pudhusurengudi” printed in white lət- 
ters at the bottom. The figures of the 
squirrel and the tree branch and the 
said legend and words in the first rəs- 
pondent’s trade mark are in blush 
black background. ' 


3. The appellant filed O. S. No, 12 
of 1963 in the District Court, Ramana- 
thapuram at Madurai, on 3-7-1963, Zor 
an injunction restraining the first rəs- 
pondent from infringing his trade merk 


label and obtained an interim  injunc- 
tion on 4-7-1963 in L A No. 179 
of 1963. It is alleged that the order 
of interim injunction was served on 
the first respondent on 24-7-1933. 
The first respondent thereafter filed 
application No. 316827 in Class 34 
before .the Assistant Registrar, of 
Trade Marks. Madras. in June 1964 


for the registration of his trade mark, 
alleging that from 1933 he has been 
regularly using his distinctive trade 
mark to indicate that the goods, to 
which the trade mark relates, are 
manufactured by him, He furnished in 
his application, particulars of sales of 
the safety matches manufactured by 
him under that trade mark from 1938 
to 1963 with some breaks in the mid- 
die. He alleged that the Collector of 
Ramanathapuram had given a licence 
dated 2-2-1938 to one Mangalasundari 
Match Works Purasangudi claimed to 
be his predecessors in the business, 
for the use of the Squirrel label Zor 
the trade in safety matches and that a 
licence dated 10-5-1940 has been grant- 
ed to him by the Assistant Commis- 
sioner of Customs, Southern division, 
in respect of the Squirrel label. He 
further alleged that, his Squirrel label 
had become distinctive by long and 
extensive user and that it should be 
registred in his name under the pzo- 
visions of the Trade and Marchandise 
Marks Act, 1958. In October 1964, he 
filed amended particulars of the turn- 
over in squirrel matches from 1938 to 
1964, 

4. The appellant opposed the first 
respondents application for registra- 
tion of his trade mark contending that 
his mark was adopted in 1923 to dis- 
tinguish the matches manufactured by 
him and the grounds of opposit:on 
were: 

(1) The appellant is the Proprietor of 
the registered trade marks Nos. 101, $05 
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in class 34 consisting of the label con- 
taining the device of a squirrel as its 
main and important feature. The mark 
was advertised in the Trade -Marks 
journal No. 86 dated 1-10-1950. 

(2) By very long, extensive and con- 
tinuous user the appellants mark has 
acquired great reputation amd the pub- 
lic have come to associate his mark 
with the goods manufactured by him. 
The appellant’s goods are well known 


for their high quality and there is 
great demand for "his goods all over 
india. 

(3) The first respondent, who is 


aware of the appellant’s mark, its im- 
mense popularity and reputation adop- 
ted his mark, which is very closely 
similar to the appellant’s mark if not 
identical with it, in order to create 
confusion in the minds of the public 
and pass on his inferior goods as those 
manufactured by the appellant and 
thereby unlawfully benefit himself and 
cause loss to the appellant. 


(4) The appellant is interested in 
protecting his rights obtained by long 
user and has , taken and continues to 
take prompt action against those im- 
itating his mark. 

(5) In view of the reputation enjoy- 
ed by the appellant’y mark by long 
user, registration of the first respon- 
dents mark is barred under S. 11 of 
the Act. 


(6) The prior registration of the ap- 
pellant’s mark is a bar to the regis- 
tration of the first respondent’s- mark 
under S. 12 (1) of the Act as the goods 
are identical and the marks are also 
identical or at any rate deceptively 
similar. Sy 

(7) The first respondent's mark is 
not distinctive of his goods and is ob- 
jectionable under Ss. 9 and 11 of the 
Act, 

(8) The first respondent has claimed 
false user of his mark and has adopted 
his mark recently. His user is neither 
honest nor open. He has not come with 
clean hands and does not deserve any 
consideration. The discretion vested in 
the Tribunal has to be exercised against 
the first respondent. 

(9) The appellant has filed a suit 
against the first respondent for infringe- 
ment of the trade mark. The first res- 
pondent has filed the application for 
registration after infringing the law. 
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(10). The public are likely to. be con- : 
fused and ed to. think -that the first- 


-respondent’s ‘trade; mark; is! the appel- *. reac 
' State” 


lants own trade mark. ` newly | introduc- 
ed into the market; : and ithe * ‘first res- 
pondent’s goods are. ‘Tikely - to be pass- 
ed off as those manufactured by the 
appellants in view of the fact” that the 
two marks are closely and deceptively 
similar if not identical, 

5. The first respondent filed a reply 
denying the points made by ‘the ap- 
pellant in his objection and contended 
that his mark is eligible for registra- 
tion on the ground of honest and con- 
current user since 1933, that his mark 
is fully distinctive within the meaning 
of S. 9 of the Act and is in continuous 
‘and exclusive user since 1933, to the 
knowledge of the appellant and that 
his mark is, in any event, eligible for 
registration under S. 12 (3) of the Act. 


6. In the course. of the enquiry be- 
fore the Assistant Registrar, of Trade 
Marks it was‘conceded by Mr. M. P. 
Rao on behalf of the first respondent 
thatthe mark applied for is “so closely 
similar to the appellant’s mark that if 
it is used in respect of the same goods, 
confusion or deception is likely to arise 
and purchasers of matches are not 
likely to distinguish one product from 
the other.” Thus it was conceded that 
the first respondent’s mark is open to 
‘objection under S. 12 (1) of the Act. 
The Assistant Registrar: found the first 
respondent’s contention that the use of 
‘his mark is not likely to cause confu- 
sion and that S. 11 (a) of the Act was 
not attracted is untenable and that or- 
dinarily the first respondent’s applica- 
tion for registration of his mark has 
to be refused as his application could 
mot be sustained on the grounds men- 
tioned in Ss, 11 (a) and 12 (1) of the 
Act. Butitwas urged beforethe Assis- 
tant Registrar that there was acquies-’ 
cence on the part of the appellant over 
avery long period resulting in the res- 
pondent acquiring common law rights 
in the use of the mark. An offer was 
also made to ‘confine the registration 
of the mark to the “State of Mysore” 
where jit was submitted that “the mar- 
. ches of the first respondent have en- 
joyed major sales. The Assistant Re- 
gistrar disallowed the objections raised 
by the appellant and ordered the ap- 
plication of the first respondent to be 
proceeded with further only on the 
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first ohia amer.ding the destina- 
tion’ of the goods in ‘he application to 
read as matches for sale in “Mysore 
and restricted the registration 
of the trade mark to “Mysore State” 
and the colours shown in the represen- 
tation -on the form of the application. 
Ir his order the Assistant. Registrar 
observed as follows :— 


“The ~evidence of the applicant that 
he has printed labels year after year 
and that he has sold the goods during 
certain years establishes‘ a prima facie 
cese for him. The opponents have not. 
produced any evidence in rebuttal. 
Apart from this the opponents were 
aware of the use of the mark by the 
appellant applicant as long ago as the 
year 1938 when they caused a notice 
in the form of a circular to ‘be sent to 
him, Although the applicant denied 
the right claimed by the opponents and 
asserted his own right to use the trade 
mark, the opponents left the. matter to 
slip, If ever they had a. right to object 
ta the use of the mark they had that 
right then which for want of necessary 
diligence on their part they seem to 
have lost. The opponents came to know 
of the user of the mark once again in 
the year 1952 and once more in the 
year 1963 and it was in the year 1963 
they made an attempt to stop him 
from using the mark. Although posses- 
sed of a registered mark, they have 
taken no action ‘to stcp the use of the 
mark by the applicant at the appro- 
priate time, This circumstance does 
not constitute sufficient ground to view 
the opponents’ case w:th sympathy. and 
I have necessarily to hold that they 
are estopped by reason of laches and 
acquiescence from. asserting likelihood 
of confusion or that they would be 
damaged by the regiscration sought by 
the applicant. In view of the opponent’s 


‘inaction over 30 years after their ini- 


tial protest to the applicant during 
which time the applicant appears to 
have continued and enlarged the use 
of the trade mark, it would be a. great 
hardship to the applicant if he is tobe 
denied the right to have the trade mark 
registered. I am thereZore satisfied that 
in the present case the applicant has 
not only established honest concurrent 
user but also the existence of special 
circumstances so that his mark ought 
tobe given the benefit of the Provisions 
of ‘S. 12 (3) of the Art.” 


AS79 


7. On appeal to this court, Mahaza- 
jan, J. who heard the civil miscellane- 
‘ous appeal, thought that “except taat 
‘the 
‘the labels, there is mot much of iden- 
“tity between the label” and observed 
‘in his Judgment :-— 


“However Mr. M. P. Rao appearing 
for the respondent seems to have made 
-a concession before the learned Asszis- 
‘tant Registrar to the effect that zhe 
respondents’ trademark was so closely 
-similar to the appellant’s mark that if 
it were used in respect of the same 
goods, confusion or deception was lize- 
ły to arise and purchasers of matcnes 
were not likely to distinguish one pro- 
‘duct from the. other.” 


The learned Judge thought that zhe 
‘discretion which the Registrar could 
‘exercise under S. 12 (3) of the Act to 
permit registration of more than ene 
proprietor off trademark which are 
identical or nearly resemble each otnrer 
~- subject to such conditions and limita- 
tions, if any, he may think fit to im- 
pose in the case where there is horest 
‘concurrent user or other special cir- 
cumstances exist, is unfettered end 
concurrent registration may be allowed 
even when the probability of confu- 
sion was considerable. The learned 
Judge found that the appellant’s squir- 
rel trademark took effect from 1-10- 
1950, that the appellant sent a circvlar 
‘on 6-5-1938 protesting against the frst 
respondent using the trademark 
“Anil” for which the first respondent 
sent a reply on 18-5-1938 saying that 
he has been using his “Anil” trade- 
‘mark from 4-1-1933 and no exclusive 
right‘ thereto can be claimed by ithe 
appellant, that 14 years thereafter the 
appellant sent another notice to the 
first respondent objecting to the use 
of the trademark for which the frst 
respondent sent a reply stating taat 
the appellant was infringing his trade 
mark and that 11° years thereafter the 
appellant sent another letter dated 
28-3-1963 protesting against the use of 
the ‘Anil’ trademark. From this <he 
earned Judge found that the first res- 
pondent has been making honest and 
concurrent user of the squirrel trade 
mark for over a quarter of a century 
and he rejected the contentions 
that every time the appellant 
a notice, the first respondent desisied 
for the time being from using the trade 
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mark, as unacceptable. The. learned 
Judge. dismissed. the. appéal with costs, 
observing : — ; 


Karuppanna 


“In ‘the case, the” user of the respons 
dent had ; ‘commenced? more than a de= 
cade before. : the. ‘appellant’s trademark 
was. actually registered. and the res« 
pondent has been usirg his trademark 
honestly for nearly three decades. The 
extent of the sales turnover of the 
respondent and the period of user his 
trade mark would appear to justify tha 
registrar exercising his discretion in 
his favour.” 


The learned Judge then. observed in 
the end of his judgment that he had 
“already compared and contrasted the 
features of the rival trademarks and 
held that they are not identical nor do 
they closely resemble each other.” The 
learned Judge had further observed 
in his judgment that no instance of 
actual confusion has been proved, 


8 Mr. G. Ramaswami, the learned 
counsel for the appellant, submitted 
that the learned Judge erred in observ- 
ing more than once in his judgment 
that the two marks are not identical 
and that he also erred in thinking that 
proof of actual deception is necessary. 
Mr. Ramaswami further submitted 
that the learned Judge overlooked the 
fact that registration under S. 12 (3) 
of the Act could not have been allow- 
ed by the Assistant Registrar if he had 
not found that the two marks ara 
identical or nearly resemble each other 
in respect of the same goods or des< 
cription of goods. As stated earlier. the 
appellant is the owner of the trade- 
mark label “Anil” which is the Tamil 
equivalent of squirrel and his device 
consists of a squirrel sitting on its hind 
legs on a tree branch with its fore legs 
raiked and holding a nut close to its ’ 
mouth, and the figures of the squir« 
rel and the tree branch are in greenish 
background with the legend “Anil” 
printed in bold white letters at the top 
and the words “safety matches’ in 
white letters at the bottom and the 
words “The National Match Works, 
Sivakasi.” in small letters in black 
printed below the tree branch and 
above the words “Safety matches”, Tha 
first respondent’s trademark consists 
of the device of a squirrel standing on 
all its legs on a tree branch in a yel- 
low circle with the legend “THE 
SQUIRREL” printed in bold white lets 
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ters at the top and the words “safety 
matches” and ‘“Royar Match works 


Pudhusurangudi.” printed in white let- 
ters at the bottom. The figures of the 
squirrel and the tree branch and the 
said legend and words inthe first res- 
pondent’s trademark are in dark bluish 


background, Pon 
9. The Supreme Court has made 
observations in Chinna Krishna Chet- 


tiar v. Ambal and Co. (AIR 1970 SC 
146) from which it is seen that it is for 
the court to decide the question of a 
comparison of the competing marks as 
a whole and their distinctive and es- 
sential features whether if the appel- 
lants mark was used in a normal and 
fair manner in connection with the 
‘trademark in safety matches and simi- 
larly fair and normal user is assumed 
of the first respondent’s mark, there 
will be such a likelihood of deception 
that the mark ought not to be allowed 
to be registered. The Supreme Court 
has observed in Parle Products v. J. P. 
and Co. (AIR 1972 SC 1359 at pp. 1361 
and 1362) :— i) 

“According to Karly’s Law of Trade 
Marks and Trade Names (Ninth Edi- 
tion pare 838): Two marks, when 
placed sids by side, may exhibit many 
and various differences, yet the main 
idea left on the mind by both may be 
the same. A person acquainted with 
one mark, and mot having the two side 
by side for comparison. might well be 
deceived, if the goods were allowed to 
be impressed with the second mark in- 
to a belief that he was dealing with 
goods which bore the same mark as 
that with which he was acquainted. 
Thus for example, a mark may re- 
present a game of football; another 
mark may show players in a different 
dress, and in very different positions, 
and yet the idea conveyed by each 
might be simply a game of foot-ball. 
It would be too much to expect that 
persons dealing with trademarked 
goods, and relying as they frequently 
do, upon marks should be able to re- 
member the exact details of the marks 
upon the goods with which they are in 
the habit of dealing, Marks are re- 
membered rather by general impres- 
sions or by some significant details 
than by any photographic recollection 
of the whole. Moreover, variations in 
details might well be supposed by cus- 
tomers to have been made by the 
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owners of the trademark they are al- 
ready acquaintec with for reasons of: 
their own.” 


It is therefore, clear that in order to 
come to the conclusion whether onet: 
mark is deceptively similar to another |. 
the broad and essenvial features of the}: 
two are to be considered. :They should |" 
not be placed sice by side to find cut} 
if there are any differences in the de-|- 
sign and “if so, whether they are off 
such a character as to prevent one de- 
sign from being mistaken for the other. 
Tt would be enough if the impugned 
marks bear such an overall similarity 
to the registered trademark as would |’ 
be likely to mislead a person usually |: 
dealing with one to accept the other if] 
offered to him.” In the light of this} 
test, laid down by the Supreme Court, |; 
we are cf the opinion that there is 

such an overall similarity between the 

two marks with which we are concern- 

ed in this case that a person dealing. 
with the goods cf the appellant based: 
on his acquaintance with the appel- 

lant’s trademark would be misled in- 

to accepting’ the goods manufactured 
by the first respondent with his trade- 

mark as the goods manufactured an@ 





marketed’ by the appellant, There is 
overall similarity between the two 
marks, the main feature of which is 


the squirrel, whether it be the squir- 
rel sitting on its hind legs and keep- 
ing its forelegs up with a nut in those 
legs or whether it be standing on al? 
its legs on a smaller or longer branch 
of a tree. In these circumstances, we 
are of the opinicn that Maharajan, J., 
erred in thinking that there is no simi- 
larity between the two marks and that 
Mr. M. P. Rao was not justified im 
making the concession that the two 
marks were deceptively similar if not 
identical, Proof cf actual deception is. 
not necessary. As submitted by Mr. 
G. Ramaswamj the leamed counsel for 
the appellant, registration of the mark 
under S. 12 (3) of the Act would not 
have been prayed fór by Mr. M: F: 
Rao on behalf of the first respondent:. 
if the two marks are mot either identi- 
cal or nearly resemble each other im 
respect o2 the same goods. or descrip- 
tion of goods. A perusal of S. 12 (3} 
of the Act would siow that the very” 
basis for registration of the mark un- 


der that sub-section is the identity. os 


Ay 
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rear resemblance of the two macks. 
S. 12 (8) reads thus:— 


“Im case of honest concurrent use or 
ef other special circumstances, which, 
in the opinion of the Registrar, make 
it proper so to do, he may permit the 
registration by more than one propie- 
tor or trademark which are ident-cal 
or nearly resemble each other (Whe- 
ther any such trademark is already 
registered or mot) in respect of the 
same goods or description of goods, 
subject “to such conditions and limi- 
tations if any, as the Wegistrar may 
think fit to impose.” 


We find that the two marks bear an 
overall similarity as would be likely 
to mislead a person usually dealing 
with one to accept the other if offered 
to him, and that it is only on 
basis that the request was made by 
Mr. M. P. Rao, on behalf of the first 
‘ respondent before the Assistant-Regis- 
trar, for confining the registration of 
the first respondent’s trademark to 
ene under S., 12 (3) of the Act. 


10. Mr. G Ramaswami submited 
the following points on behalf of the 
appellant: The appellant had ob- 
tained registration of his trademark 
from the Registrar of Assurances Cal- 
cutta, even on 9-2-1938 claiming user 
for a long time under the Indian Mer- 
chandise Marks Act read with the In- 
dian Penal Code. The first respondent 
was put on notice of the registration 
ef the appellant’s trademark as early 
as 6-5-1938 and he did not oppose the 
registration of the appellant’s  trace- 
mark when the appellant applied for 
registration under the Trade and Mer- 
chandise Marks Act`on 3-10-1944, aad 
the appellant’s trademark was adver- 
tised in the Trade Marks Journal D/- 
1-10-1950. The first respondent did rot 
take any steps to apply for the re- 
moval of the appellant’s registration till 
now either on the ground of prior user 
or any other ground. No amount of 
user by the first respondent, after the 
notice of the registration of the appel- 
lant’s mark, will help the first respoa- 
dent and such user cannot be constri- 
ed as honest concurrent user und=r 
S. 12 (3) of the Act. The first respon- 
dents has admitted in para 3 of Tis 
affidavit dt. 11-4-1968 that from 4-1- 
1933 up to Feb. 1938, he was using the 
trademark “Anil” and the trademark 
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“The Squirrel” only from Feb. 1938. 
There is no material to.prove the first 
respondent’s user of the mark and no 
reliance could be placed on the two 
sets of sales figures furnished with his 
affidavits dated 15-6-1964 and 17-10- 
1965. The first respondent had applied 
for registration of his trademark only 
after he had been served with the 
order of interim injunction in O. S. 
No, 12 of 1963 on the file of the Dis- 
trict Court of Ramanathapuram at 
Madurai on 24-7-1963 and he is not en- 
titled to registration of his trademark 
on the ground of alleged acquiescence 
since his user of the trademark is dis- 
honest, 


Karuppanna 


f 
na nine lots 


11. 
laswamy, 


On the other hand, Mr. S. Chel- 
the learned Counsel for the 
first respondent, submitted that in the 
case -of honest concurrent user or of 
other special circumstances, the court. 
or Registrar may permit registration. 
of identical or similar marks of 
the same goods or description of 
goods by more than one proprietor 
subject to such conditions and limita- 
tions as may be thought fit and that 
each case must be considered on its 
own merits. He further submitted that 
when once the honesty of the user has 
been established the fact of knowledge 
loses much of its significance, though 
it may be a matter not to be wholly 
overlooked in balancing the considera- 
tions for and against registration, It 
was submitted that the quantum of 
production and sale may vary from 
time to time and between one trader 
and another and that there may even 
be interruption in the business and 
none of these may deviate from the 
conclusion of concurrent user if the 
user was in the course of trade and 
was resumed after some interruptions 
and no hard and fast rule can be 
laid down regarding the volume of 
use required for the purpose of Sec- 
tion 12 (3) of the Act and it is suffi- 


cient if it is shown that there was a 
commercial use of the mark. Mr. 
Chellaswami further submitted that it 


is enough, to support a plea of acquie- 
scence in a trademark case. if it is 
shown that the appellant had stood by 
fer a substantial period and thus en- 
couraged the first respondent to ex- 
pend money in building up a business 
associated with the mark. 


164 Mad. [Prs. 12-14] National Match 


12. There is no dispute that the 
appellant had issued the circular dated 
6-5-1938 informing the trade that he 
has been selling safety matches un- 
der the trademarks. and representa- 
tions of “Anil” “Water Lilly” “Ship” 
and “Victoria” on the said matches 
and those marks have been registered 
in Calcutta under the Trade Marks 
Registration Act as Trade Mark 
No. 587 and that he had sent circular 
to -show that he had advertised his 
exclusive right over the said trade- 
marks in “Jayabrathi”’, the Tamil jour- 
nal dated 28-4-1939. The circular was 
intended to give notice in order to 
prevent infringement of the trade- 
mark. The first respondent had sent a 
reply dated 18-5-1938, after receipt of 
the appellant’s circular dated 6-5-1938, 
stating that he has acquired exclusive 
title to the trademark “Anil” and 
that the appellant has infringed upon 
his trademark. The first respondent 
has further stated in that letter that 
the trademark “Anil” was used by the 
first respondent as early from 4-1-1933 
when his factory was working in the 
name and style of ‘“United Match 
Works” and afterwards under the name 
and style of the “The Royal Match 
Works” and that the appellant was 
using the trademark “Anil” with the 
mala fide idea of running the first res- 
pondent’s business. The appellant sent 
a rejoinder dated 31-5-1938 denying 
that the labels with the colour and de- 
sign of “Anil” has been used at all 
by the first respondent, that even if 
the first respondent had used such 
labels in 1933, he had abandoned’ it 
since and can claim no right to it and 
that the appellant had his trademark 
registered by the Registrar of Assur- 
ances, Calcutta, and has no intention to 
infringe -any trademark of any other 
person. 


13. There was a lull after the ex- 
change cf these notices in May 1938, 
until the appellant sent a lawyer’s 
notice dated 17-11-1952 to the first res- 
pondent alleging that the appellant is 
the manufacturer of matches with the 
trademark label “Anil” for the past over 
30 years and had also registered that 
mark with the Registrar of Trade 
Marks as Trade Mark Nos. 101505 and 


101507 in class 34 and had renew- 
ed the same for a period of 15 
years from 3-10-1951, and that he 
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found the first respondent recently 
affixing to the safety matches manufac- 
tured by him the “The Squirrel” label 
with the design of Anil as the central 
figure and it was a close and clourabe 
imitation of his ‘Anil’ trademerk. The 
appellant threatened to proceed against 
the first responcent in civil and cri- 
minal courts, if he failed to desist from 
using the labels “The squirrel” or any 
other colourable imitation of his trade- 
mark “Anil” within a week of the re- 
ceipt of that motice. The first respon- 
dent sent a reply dated 30-11-1952 say- 
ing that he has been using “Tke squir- 
rel” label complained of by th2 appel- 
lant since 1933 for the safety matches 
manufactured by him to the knowledge 
of the appellant, that the appellant’s 
‘Anil’ label is cnly a colouradle imi- 
tation of the first respondent’s squirrel 
label and the appellant began tc use the 
‘Anil’ label for the matches manufac- 
tured by him several years after the first 
respondent began to affix “The squir~ 
rel” label to the matches manufactured 
by him and that, in any event, there 
has been a concurrent user of zhe label 
in question by Aim for a considerably 
jong time, and the appellant :s estop~ 
ved from questioning the propriety of 
the first responcent using “Tha Squir- 
rel” label in connection with his trade 
in safety matches, 


14. There was again a lull thereafter 
until the appellant sent a lawver’s no- 
tice dated 24-3-1963 alleging that he has 
been manufacturing and selling safety 
matches for over 40 years affixing the 
‘Anil’ trademark label to the safety 
matches manufactured by him, that he 
found in or about 1952 that the first 
respondent has been using “Tke Squir- 
rel” label the equivalent of the ‘Anil’ 
label with the amil or squirrel as the 


centre figure and that the appellant 
had nə necessity to take fur- 
ther action after he had sent 


the earlier lawysr’s notice dated 17-11- 
1952 because the first respondent had 
stopped using the squirrel lael after 
receipt of that notice and was carrying 
on his business by affixing other labels 
to the matches manufactured by him. 
The first responden: sent a reply dated 
27-4-1963 denyirg that he was found 
using “The squirrel’ label only in 1952 
and saying that he has been using the 
“Squirrel” trademark as early as from 
4-1-1933 when he started the manufac- 
tureand sale of safety matches and thaf 
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he did not stop using “The Squirrel” 
label after receipt of the appellant’s 
lawyer’s notice dated 17-11-1952 as al- 
leged in his last notice dt. 28-3-1963. 
Thereafter the appellant filed O. S. No. 
12 of 1963 in the District Court of 
Ramanathapuram at Madurai on 3-7-, 
1963 for a permanent injunction res- 
training the first respondent from in- 
fringing his trademark label and ob- 
tained an interim injunction on 4-7-1963 
which was said to have been served on 
the first respondent on 24-7-1963 before 
he filed the application before the As- 
sistant Registrar of Trade Marks, Mad- 
ras, out of which this Letters Pat=nt 
Appeal has arisen, , | 


15. There can be no doubt that, as 
observed by Maharajan, J., in his Judg- 
ment, the Registrar of Trade Marks has 
unfettered discretion to grant or not to 
rant registration under S. 12 (8) of she 
ct. But, as in the case of all other Cis- 
cretionary powers, the Registrar should 
exercise this power judicially. We find 
the following passage at p. 210 of Nara- 
yanan on Trade Marks and Passing off 
(Second Edition):— 


“The words ‘in the opinion of the Re- 
gistrar’ and ‘he may permit the regis- 
tration’ clearly show that the Registrar 
has an unfettered discretion to grant or 
not to grant registration under S. 12 
(3). As in the case of all other discre- 
tionary powers, the Registrar should 
exercise this power judicially. In all 
matters relating to trademark law, not 
only the interest of the parties inter se 
that has to be safeguarded but also 








those of the public. Public interest 
should. therefore, be borne in mind 
while exercising the discretion. Every 


ease under the section must be detar- 
mined on its own merits.” 


The requirement of “acting judicial-y” 
in essence is nothing but a requize- 
ment to act justly and fairly and not 
arbitrarily or capriciously. We have 
found that the two marks are deceot- 
ively similar and that the necessity for 
invoking S. 12 (3) would arise only 
when the resemblance between the two 
marks is likely to deceive or cause con- 
fusion. It would follow that registrat.on 
‘under S. 12 (3) is justified even if -he 
simultaneous use of the marks will re- 
ult in some amount of confusion, for 
the existence of possibility of decept.on 
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or confusion is contemplated by S.° 12 
(3) of the Act itself. 

16. There is no dispute between the 
parties that the appellant’s trademark 
was first registered in Calcutta under 
the Trade Marks Registration Act in 
1938 amd that the number of his regis- 
tered trademark is 587. The first res- 
pondent has filed sales particulars and 
affidavits dated 15-6-1964 and 17-10- 
1965 and revised particulars have been 
filed with the affidavit dated 17-10-1965 
on the ground that the figures furnish- 
ed with the affidavit dated 15-6-1964 
are not the correct and were based on 
insufficient material. The Assistant Re- 
gistrar accepted these particulars and 
found that the first respondent has been 
manufacturing and selling safety match- 
es with the “Anil” label. from 1938 to 
1964, In Halsbury’s Laws of England 
(Third Edition Vol. 38) at p. 539 it is 
stated thus :— 

“Apart from the statutory powers for 
refusal, no person has an absolute right 
to registration of a trademark and the - 
registrar has always discretion to re- 
fuse registration. He may only exer- 
cise this discretion after he has decid- 
ed the preliminary questions of fact in 
the applicant’s favour. The discretion 
must be exercised judicially on reason- 
able grounds which are capable of be- 
ing clearly stated and may be exercis- 
ed if the registrar considers that the 
refusal is in the public interest. The 
court and the House of Lords have a 
similar discretion, but are very reluc- 
tant to interfere unless the registrar is 
clearly wrong.” 

17. The appellant has contended that 
the sales particulars furnished by the 
first respondent are false and unaccept- 
able. There is no material on record to 
show that the Assistant Registrar was 
not justified in accepting the sales fig- 
ures furnished with the first respon- 
dent’s affidavit dated 17-10-1965 as gen- 
uine. Therefore, we are reluctant to in- 
terfere with the discretion of the As- 
sistant Registrar in accepting those sales 
figures and coming to the conclusion 
that the first respondent has been using 
the trademark with the squirrel as the 
main feature from 1938. 

18. There is mo material on record 
to show that the first respondent had’ 
discontinued the user of his trademark 
after receipt of the circular dated 6-5- 
1938 and notices dated 17-11-1952 and 


Karuppanna 
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28-3-1963 referred to above. Nor is 
there any material on record to show 
the period of discontinuance of the user 
of the trademark by the first respon- 
dent. It is stated at page 184 in Karly’s 
Lawof Trade Marks and Trade Names 
(Ninth edition) that a temporary dis- 
continuance of the use of a mark may 
not prevent subsequent registration. 
The first respondent had no doubt 
knowledge of the registration of the 
appellant’s trademark as early as 1938 
Nevertheless, he has been using his 
trademark all along even therea-ter. 
At page 184 of the same ninth edition 
of Karly’s Law of Trade Marks and 
Trade Names it is, stated thus:— 


“Knowledge of the registration of the 

opponent’s mark may be an important 
factor where the honesty-of the user of 
the mark sought to be registered is im- 
pugned, but where once that honesty of 
the user has been established, the fact 
of knowledge loses much of the signi- 
ficance. though it may be a matter not 
to be wholly overlooked in balancing 
the considerations for and against re- 
gistration.” - 
The Assistant, Registrar had taken the 
fact that the first respondent had no- 
tice.of the registration of the appel- 
lant’s trademark as early as in 1936 in 
coming to the conclusion that having re- 
gard to the other circumstances in the 
case the first respondent is entitled to 
registration under S. 12 (3) of the Act 
subject to the conditions and limitations 
imposed by him with regard to the 
same. We find the following passage in 
Narayanan on Trade Marks and Pass- 
ing Off (Second Edition) at p. 206, 
paras 618 and 619:— 

“The extent of concurrent use requir- 
ed to bring the case within S. 12 (3) 
will depend upon the degree of resem- 
blances between the marks and the na- 
ture of the goods. Ifthe marks are close- 
ly similar and’ the goods are the seme, 
very extensive use over a considerable 
length of time may be necessary to 
justify registration. At the other ex- 
treme, if the similarity between the 
marks is doubtful and the goods are 
different, user on a small scale would 
be considered sufficient. A short period 
of concurrent use in combination with 
other special and > exceptional circum- 
stances may enable a trademark to be 
registered despite the presence on the 
Register of a closely resembling mark.” 


_ commercial value. 


-manent injunction restraining him from 
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“No hard and fast rule can be laid 
down regarding the volume of use re- 
quired for the purpose of the section. 
Ordinarily it would be sufficient if it is 
shown that there was a commercial use 
of the mark, -Trademark is a kind of 
property and is entitled to protection 
under the law, irrespective of its value 
in money so long as it .has business or 
The fact that one 
party has much larger sales than the 
other does not affect their rights.” 

It may be that the first respondent was 
net honest in applying for registration 
of his trade mark only after he had 
been served with an order of interim: 
injunction in the suit which had been: 
filed by the appellant in 1963 for aper- 










using the impugned -rademark,. But it 
could not be stated from that fact that 
his user of the trademark for thë 
period prior to the institution of the 
suit from about 1936 was not honest; 
and concurrent. The appellant had not 
taken prompt action against the first 
respondent for restraining him from in- 
fringing his trademark. As already 
stated, his submission that the first res- 
pondent stopped using the trademark 
every time a circular or a notice was 
sent to him is not acceptable. We find 
the following passage at page 361 of 
Narayanan on Trade Marks and Pass- 
ing Off (Second Edition) :— 

“Delay by itself after knowledge of 
the infringement will not deprive a re- 
gistered proprietor of a trademark of 
his statutory rights to sue for infringe- 
ment and obtain the appropriate reme- 
dies in respect thereof. However, own- 
ers of trademarks should not adopt a 


‘sort of Rip Van Winkle policy of going 


to sleep and not watching what their 
rivals and competi-ors in the same line 
of business are doing. Inordinate delay 
on the part of the plaintiff, without 
more, may bar the plaintiff's. claim.” 
The appellant has committed inordi- 
nate delay in taking action against the 
first respondent for the infringement of| 
his trademark and is, therefore, estop- 
ped from contending that the first res- 
pondent is mot entitled to have his tradet 
mark registered under the provision of 
S. 12 (3) of the Act. = 
19. Mr. G. Ramaswami, the learned 
counsel for the appellant, submitted 
that Makarajan, J. has not considered the 
question relating to the triple identity 
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position. Venkateswaran has stated in 
‘his Law of Trade Marks at p. 385 thus: 

“Where there is the triple identity 
position that is to say where the marks 
the respective goods and the respect_ve 
areas of user are all identical, notwizh- 
standing long user, registration is gene- 
rally refused. An objection on the ground 
‘of ‘triple identity position’ may be over- 
come by making suitable amendments 
in the mark or by mutual limitation of 
the area of the use of the marks, zhe 
area being not contiguous.” 


20. The question of 
‘position has been 


i 


triple identity 
; considered by <he 
Assistant Registrar in the present’ cese, 
‘(for he has imposed necessary limita- 
‘{tions while ordering registration of zhe 
first respondent’s mark under S. 12 (3) 
Jof the Act by restricting the registra- 
„ition to ‘Mysore State and to the colours 
ijso shown in the representations on “he 
‘form of the application by directing that 
the destination of the goods manufac- 
tured ‘by the first respondent should be 
(Imarked as ‘matches for sale in the State 
of Mysore.’ 
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21. In these circumstances, we are of 
the opinion that no interference with 
the judgment of Maharajan J, is call- 
ed for in this case. We accordingly dis- 
miss the Letters Patent appeal but, un- 
der the circumstances of the case, wizh- 
out costs. 


Appeal dismiss2d, 
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under such. rules, (1973) 86 Mad LW 


440, Overruled. 


The language deployed in S. 14 of 
Madras Act 2 of 1939 clearly indicates 
that all orders of recognition and orders 
admitting Elementary Schools to aid, 
under Ss, 41 and 42, appearing in Chap- 
ter IV of Act VIII of 1920 which has been 
omitted, shall be deemed to have been 
made by the Director of Publie Instruc- 
tion or such appropriate authority em- 
powered in that behalf, after Madras Act 
2 of 1939 comes into force, to grant 
recognition: to elementary schools or to 
admit elementary schools to aid. A legal 
fiction therefore comes into play and 
makes the quondam orders of recogni- 
tion, as if passed by the Director of 
Public Instruction, who is the authority 
to grant such recognition or admit ele~ 
mentary schools to aid, after Madras Act 
2 of 1939 comes into force. The rules 
relating to elementary schools framed 
under the Madras Elementary Education 
Act, 1920, were admittedly rules mada 
by the Executive to carry out all or any 
of the purposes of the Act. They were 
framed under S, 56 of the Parent Act. 
After the commencement of Madras Act 
2 of 1939 the District Educational Officer 
is the person, who has been apparently 
authorised by the Director of Public In- 
struction in that behalf, to pass an order, 
of recognition or admit an elementary 
school to aid. It cannot be said that the 
recognition accorded to the concerned 
institution originally under the provisions 
of Madras Act, VIII of 1920 was conti- 
nued statutorily by reason of S, 14 of 
Madras Act, 2 of 1939, On the other hand, 
by the operation of the legal fiction creat~ 
ed under S. 14 of Madras Act, 2 of 1939, 
any recognition and grant-in-aid granted 
to the institution should be deemed 
to have been so made or granted only 
under Part II of the rules relating te 
elementary schools, The enforcement of 
such rules is a matter as between tha 
Government and the management and 
such rules being non-statutory in charac- 
ter could not be enforced even by the 
management of any school against whom 
an order by the educational authorities 
had been passed in an alleged breach 
thereof. Any - order passed thereunder 
either in the matter of recognition or in 
the matter of grant-im-aid is pursuant te. 
the non-statutory rules, It is fundamen- 
tal that whatever may be the remedy tha 
petitioner institution may have in com- 
mon law against the respondent or the 
State, as the case may be in such circums 
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stances, it cannot seek the aid of Art. 226 
of the Constitution, Under the rules 
recognition could be withdrawn, because 
one of the conditions of recogn:tion, 
mamely, that in the case of dispensation 
of service of a teacher the prior approval 
of the Depucy Inspector of Schools should 
be obtained. was not complied with. AIR 
1971 SC 1920, Rel, on.; (1973) 86 Mac LW 
440, Overruled, (Paras 7, 8. 9, 10 & 11) 
Gases Referred: Chronological Paras 


AIR 1977 SC 2145 : 1977 Lab IC 154 . 8 
(1976) W. F. No. 6599 of 1973, D/- 5-8- 
1976 (Mad), Illathar Valibar Sangham 
Higher Elementary School, Tuticorin v. 
Govt. of Tamil Nadu 4 


(1973) 86 Mad LW 440 4,5, 7 
AIR 1971 SC 1920 4, 5, 8, 3, 11 
(1967) 2 Mad LJ 138 6 


‘AIR 1965 SC 1196 8 


R, Vedenzham, for Petitioner; 
Pleader, for Respondent, 


RAMAPRASADA RAO, C. J.: — The 
@orrespondent-Manager of Velayudham 
Junior Basic School, Srivilliputtur, 3eeks 
for the issue of a writ of certiorari or 
such other writ or direction calling for 
the records culminating in the challenged 
order dated 3-10-1972 passed by the res- 
pondent anc to quash the same and for 
other incidental directions, Though the 
petitioner-institution was founded in 1908, 
we have authentic information from the 
records thet it was granted permanent 
recognition, under the Madras Elemen- 
tary Education Act, 1920 (VIII of 1920), 
which held the field till Madras Act 2 of 
1939 was passed. The school is a Junior 
Basic School catering to the needs of the 
pupils in Srivilliputtur and is said to be 
popular. On account of wilful neglect of 
@uty, gross insubordination and acti- 
vities prejudicial to the institution, one 
of the teachers, R. Sakuntala Kanakabai’s 
services were sought to be dispensed 
with for which purpose permission was 
sought from the Deputy Inspector of 
Schools fer such due termination of ser- 
vice, On refusal by the authority to ac- 
cord such permission, the petitione? on 
11-5-1960 terminated her services by 
giving her three months’ notice and the 
teacher was discharged from service after 
the expiry of the period. On represen- 
tations mad2 by the aggrieved teacher, 
the District Educational Officer, on 11-1- 
1971, set aside the order of termination 
and the teacher was directed to ke re- 
instated. A further appeal by the peti- 
tioner-institution to the Chief Educa- 
tional Officer, Ramanathapuram, against 


Govt. 


ALR.. 


the order of the District Educational Of- 
cer was unsuccessiul. The Chief Educa- 
tional Officer rejected the appeal of the 
petitioner-institution on 22-58-1971, There- 
aiter the District Educational Officer, 
Virudhunegar, issued a show cause notice 
to the petitioner on 27-7-1972 invoking: 
R. 28-A of the Rules for the Grant of 


Recognition and Aid to Elementary 
Schools. The main ground on which 


recognition was proposed to be withdraw 
was the failure of the institution to re- 
instate tha discharge teacher in due 
compliance of the orders of the educa- 
tional authorities. The institution gave an 
explanation, pleading that there was no 
ground for withdrawing the recognition, 
and also made it clear that it wanted ic 
file a suit fora declaration that the termi- 
nation of the service of the teacher was 
valid and legal, Notwithstanding this a 
final order was made by the authorities 
on 3-10-2972, wherein they reiterated 
their stand that under Rr. 28 and 28-A of 
Chap. I in Part II of the rules relating 
to Elementary Schools. the order was jus- 
tified, The institution was also informed 
that the Manager-Correspondent had dealt 
with the properties oi the school for pri- 
vate purposes and that, the institution 
having disobeyed the orders of the au- 
thorities and having viclated the condi- 
tions of the grant, the order of de-recog- 
nition would stanc. It is this order which 
is being questioned in this Writ Peti- 
tion. 

2. In the pleadings 
institution is that the relationship be- 
tween the teacher and the institution 
was that of an employer and employee, 
that the employment was purely con- 
tractual and that such a contract was not 
controlled or enlarged by the rules relat- 
ing to the recognition of elementary 
schools, It was therefore stated that the 
remedy, if any, of the discharged tea- 
cher, was only to take action against the 
management for the alleged wrongful 
termination. In that context it is stated 
that the respondent cannot impose the 
services of a teacher on them and 
Girect her reinstatement on the erroneous 
view that the termination of the teacher 
in question was not in accordance with 
the rules governing grant-in-aid, etc. It 
is admitted that the rules which have 
been alleged to have been violated in 
terminating the services of the teacher 
ere non-statutory and that no enforce- 
able or justiciable right can ever be 
claimed by the aggrieved teacher against 
the institution, Contemporaneously it is 


the case of the 


1979 


pleaded that such an action on the part 
of the management cannot be a greund 
for withdrawal of recognition of the 
institution and that therefore the chal- 
lenged order is illegal and void, H is 
stated that in passing the order the prin- 
ciples of natural justice have been violat- 
ed. The further plea is that the insti- 
tution is not guilty of any default or 
failure to implement or obey the orders 
of the authorities. Having admitted that 
the institution has filed a Civil Suit, as 
already referred to, the plea is that tnere 
is no other statutory or other remedy to 
question the order and that therefor2 it 
. became necessary for the petitioner to 
invoke the extraordinary. jurisdiction `of 
this Court under Art, 226 of the Coasti- 
tution of India, 


3. In the counter-affidavit filed by the 
Deputy Director of School Education, the 
position taken is that the charges levelled 
against the teacher, Selvi R. Sakurtala 
Kanakasabai, were not genuine and that 
therefore approval for the terminetion 
of the services of the said teacher was 


refused, The complaint is that the 
management arbitrarily dispensed with 
the services of the teacher and that 


therefore the educational authorities had 
to interfere in appeal. as such dispensa- 
tion of service was on inadequate and 
false grounds. According to the respon- 
dent the Department was satisfied that 
the discharge of the teacher was not for 
the reasons contemplated in R. 13 (2) 
(11) (b) of the Rules, The further com- 
plaint is that before the issue of the 
notice of termination of the services of 
the teacher, the procedure prescribed in 
R. 13 (2) (11) (b), which enjoins corsul- 
tation with and approval by the Deputy 
Inspector of Schools, was not follcwed 


and that the appellate order made by the _ 


District Educational Officer to reinstate 
the teacher was not respected by the 
management. In this context it is stated 
that the conduct of the institution re- 
sulted im violation of the conditions for 
the recognition and aid and that there- 
fore withdrawal was proposed, and in 
order to satisfy the provisions cf the 
rules, a show cause notice was issued and 
ultimately the challenged order was 
passed, The defence is that the reinstate- 
ment of the teacher was ordered in scrict 
conformity with the rules governing the 
administration of aided schools and that, 
as the termination was on inadequate 
grounds and also in the teeth cf the 
rules under which the grant was made, 
the teacher was directed to be reinsteted. 
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As the prior approval of the Deputy 
Inspector of Schools was not obtained, 
the order challenged has been validly. 
made. The rules relating to elementary 
schools are rules made for the admin- 
istration of aided institutions constituted 
by the Government and recognition and 
aid are granted under the rules and like- 
wise withdrawal of recognition and aid is 
also taken up with reference to the same 
rules, As such withdrawal is based on the 
rules framed and as R. 28-A provides 
for such withdrawal if any of the condi- 
tions of recognition is violated by any 
aided institution, and as the Correspon- 
dent failed to carry out the orders of 
the Department, there has been an oper 
violation of the conditions of recognition 
and in that sense also the order cannot 
be challenged. 


- 4, The Writ Petition originally came 
up before Koshal, J. The learned Judge 
made the following order: 


“In Regina v. St. A. H. E. Schook 
(AIR 1971 SC 1920) it was held that 
Part II of the rules relating to Elemen- 
tary Schools, which regulate the grant of. 
recognition and aid to such schools, were 
non-statutory in character, that the en- 
forcement thereof was a matter between. 
the Government and the management of 
elementary schools and that a third party, 
such as a teacher aggrieved by some 
order of the management would not 
derive from the rules any right enforce- 
able against the management. on the 
ground of a breach of or non-compliance 
with any of those rules. Relying on this 
verdict, Ramaprasada Rao, J., decided m 
writ petition on the 9th October. 1971,. 
holding that, the said rules being non- 
statutory in character, they could not be 
enforced even by the management of a 
school against whom an order by the 
Educational Authorities was passed irr 
breach thereof. 


In. Illathar Valibar Sangham Higher. 
Elementary School, Tuticorin v, Govt. of 
Tamil Nadu (W. P. No. 6599 of 1973) de- 
cided by me on the 5th of Aug. 1976 (Mad), 
the dictum of their Lordships of the 
Supreme Court in Regina’s case (supra)- 
as also the judgment of Ramaprasada 
Rao, J., were brought to my notice and 
following the same, I held that no reme- 
dy by way enforcement of the said rules: _ 
was available to a school under Art. 226 
of the Constitution of India for the reason- 
that the rules were non-statutory in 
character. However, learned counsel for 
the petitioner has drawn my attention to 
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a Bench decision of his Court reported 
én Government of Madras v. Ramanu- 
julu Chetty Elementary School (1973-86 
Mad LW 449). wherein Veeraswami, C, J. 
and Raghavan, J. held that, by reason of 
provisions of S. 14 of Madras Act JI of 
1939, a school which was enjoying recog- 
nition earlier would continue to enjoy 
the same on a_ statutory basis and that 
such a recognition could not be with- 
drawn by an administrative decision 
(such as can be taken under the rules 
abovementioned), It is contended on be- 
half of the District Educational Officer 
that this Bench decision runs counter to 
. the dictum of their Lordships of the 
Supreme Court above referred to. As it 
is, I am of the opinion thatitisa matter 
of considerable importance and merits 
consideration at the hands of a Full 
Bench of this Court. I, therefore, direct 
that the records be laid before my Lord 
the Chief Justce with a request that a 
Full Bench may be constituted to decide 
this case,” 

5. The order of reference says that 
there is a conflict between the ratio of 
the Supreme Court in Regina v. St. 
A. H. E. School (AIR 1971 SC 1920) and 
‘tthe Bench decision of this Court in Govt. 
of Madras v. Ramanujulu Chetty Elemen- 
tary School (1973-86 Mad LW 440). It is 
in these circumstances that this peti- 
tion has been placed before us for a final 
decision on the question, 


6. The Division Bench of this Court in 
the decision referred to above held that, 
after the passing of Madras Act 2 of 1939, 


the rules relating to elementary schools, 


including the rules for the grant of recog- 
nition and aid to elementary schools in 
Part II therein, in so far as they applied 
to recognition given before 1939, were 
‘statutory and that therefore a writ could 
issue, and that any order by the autho- 
ities passed in the discharge of their 
functions, while administering such rules, 
«could not ke sustained, if they were 
contrary to the provisions of the Act. We 
are not inclined, in this case. to set out 
the history of the development of elemen- 
‘tary education in the State: In fact, 
tit has been referred to in detail in the 
judgment o Kailasam, J. in Sri Hindu 
‘Bala Patasala v, Director of Public Ins- 
“truction (1967-2 Mad LJ 138). We shall. 
however, refer to the salient provisions 
-of the Act which are necessary for our 
purpose. When Madras Act 2 of 1939, the 


‘Madras Elementary Education (Amend- ` 


ment) Act, 1939, was passed, it purported 
‘to serve certain purposes specifically dealt 
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with therein. Section 14 of Act 2 of 1939, 
reads as fellows :— 


“Al orders of recognition in respect of 
elementary schools and all orders admit- 
ting elementary schools to aid, made or 
deemed to have been made by a District 
Educational Council before the com- 
mencement of this Act under Ss, 41 and 
42 of the said Act respectively, shall be 
deemed to have been made by the Direc- 
tor of Public Instruction or by such au- 
thority as may be empowered by him 
after this Act comes into force to grant 
recognition to elementary schools or to 
admit elementary szhools to aid, as the 
ease may be, and any such order shall 
be ‘liable to cancellation or modification as 
if it had been made after the commence~ 
ment of, this Act.” 


7. Chapter IV of the Madras Elemen- 
tary Education Act, VIII of 1920, dealt 
with the recognition cf elementary 
schools and grant-in-aid to such schools. 
Section 41 empowered the District Edu- 
cational Council to grant such recogni- 
tion, with or without conditions, and, ir 
a like manner, to cancel or suspend any 
order granting such recognition, An ap- 
peal was provided to the Director of Pub- 
lic Instruction in regard to such an order. 
A suo motu power was also vested in the 
Director of Public Instruction to modify 
or cancel any order of recognition or in- 
terfere with any such order granting 
recognition or cancelling recogni- 
tion or suspending any order grant- 
ing recognition, Section 41 (5) made 
it clear that all orders of recognition in 
respect of elementary schools made by 
tke Director of Public Instruction or by 
an Inspector of Schools, before this Act 
came into force, shall be held to have 
been made under that section. Section 42 
enabled the management of elementary 
school to seek for grant-in-aid and such 
an application for aid shall also be dealt 
with in the same fashion as an applica- 
tion for recognition, The amended provi- 
sions referred to above made all orders 
of recognition in respect of elementary 
schools and all orders admitting elemen- 
tary schools to have made or deemed te 
have been made by the District Educa- 
tional Council before the commencement 
of Madras Act 2 of 1939, and under Sec- 
tions 41 and 42 of Madras Act VIII of 
1920, as if they have been made by the 
Director of Public Instruction or by sueh 
authority as may be empowered by him, 
aiter Madras Act 2 of 1939 came inte 
force, granting recognition to elementary 
schools or admittirg elementary Schools 
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“to aid, as the case may be, and any such 
-order shall be liable to cancellation or 
‘modification, as if it had been made after 
‘the commencement of Madras Act & of 
"11939. The primary question argued be- 
'ifore us is whether under S, 14 of Madras 
{Act 2 of 1939, any order of recognition 
‘jor de-recognition or any order admitting 
‘Jelementary Schools to aid or withdraw- 
‘fing such aid, and made after the passing 
of Madras Act 2 of 1939, would be an 
order passed under the provisions of 
Madras Act VIII of 1920, or whether it 
‘|would be an order passed by the appro- 
priate authority after the commence- 
ment of Madras Act 2 of 1939. It is on 
‘\the interpretation of this part of S. 14 
of Madras Act 2 of 1939 that-the entire 
argument of counsel rests. The Division 
“Bench ' of this court in Government of 
Madras v. Ramanujulu Chetty Elementary 
‘School, ((1973) 86 Mad LW 440), ‘wnaile 
agreeing with Kailasam, J., observed - 





“It may be seen that recogniticn ac- 
-corded to the respondents originally urder 
‘the provisions of the Act was continued 
statutorily by reason of S. 14 of Madras 
TI of 1939. That amounts to a statutory 

` -sanction of the continued recognition’, 


‘(On the plain language of S. 14 of the 
{Act, we are not able to agree with this 
interpretation. It would not have keen 
‘difficult for the Legislature to have made 
jin the amending Act itself provisions 
‘lsimilar to Ss. 41 and 42 of Madras Act 
VIII of 1920. On the other hand, ic is 
seen that Chapter IV dealing with, re- 
cognition and grant-in-aid to elementary 
jschools has been omitted by S. 5 of Mad- 
ras Act 2 of 1939. Such a precision, spe- 
cificity and definiteness in the language 
of the amended Act should be borne in 
mind while interpreting S. 14 of Mad- 
Jjras Act 2 of 1939. The language deploy- 
ed in S. 14 of Madras Act 2 of 1939 clear- 
ly indicates that all orders of recognition 
and orders admitting elementary schools 
to aid, under Ss. 41 and 42 appearing in 
Chapter IV (of Act VIII of 1920) which 
jhas been omitted, shall be deemed to 
have been made by the Director of Pab- 
lic Instruction or such appropriate au- 
thority empowered in that behalf. acter 
Madras Act 2 of 1939 comes into force, 
to grant recognition to elementary 
Schools or to admit elementary schools to 
aid. A legal fiction therefore comes in- 
to play-and makes the quondam orécers 
Jof recognition, as if passed by the Direc- 
‘tor of Public Instruction, who is the au- 
thority to grant such recognition ‘or 
{admit elementary schools to aid after 
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Madras Act 2 of 1939 comes into force, 
It is at this stage that the rules relating 
to elementary schools framed under the 
Madras Elementary Education Act, 1920, 
loom large. These rules were admittedly 
rules made by the Executive to carry 
out all or any of the purposes of the 
Act. They were framed under 8. 56 of 
the Parent Act. After the commence- 
ment of Madras Act 2 of 1939 the Dis- 
trict Educational Officer is the person, 
who has been apparently authorised by] . 
the Director of Public Instruction in that 
behalf, to pass an order of recognition or 
admit an elementary school to aid. The 
Division Bench of this court took the 
view that all quondam orders passed by 
the District Educational Council under 
Ss. 41 and 42 of the Parent Act shall be 
deemed to have been made under Act 2 
of 1939 and hence they would be orders 
made under the provisions of a statute, 
With the utmost respect to the learned 
Judges, we are unable to agree, as S, 14 
makes it clear that by operation of a 
statutory fiction such orders shall be 
deemed to have been made by the Direc- 
tor of Public Instruction or by such other 
authority empowered by him, after the 
commencement of Madras Act 2 of 1939, 
to grant recognition to elementary schools 
or to admit elementary schools to aid. 
In our view therefore this would be an 
executive order made.by the rule mak- 
ing authority under its non-statutory 
powers derivable from the rules framed 
in Part II of the Rules Relating to Ele- 
mentary Schools and in particular touch- 
ing upon the grant of recognition and aid 
to such schools. It is common ground 
that after Madras Act 2 of 1939 has be- 
come law, such grant of recognition and 
aid to elementary schools could only be 
made under the rules relating to ele- 
mentary schools. In our opinion, there- 
fore, it cannot be said that the recogni- 
tion accorded to the petitioner-institution 
originally under the provisions of Mad- 
ras Act VIII of 1920 was continued sta- 
tutorily by reason of S, 14 of Madras Act 
2 of 1939. On the other hand, by the 
operation of the legal fiction created 
under S. 14 of Madras Act 2 of 1939, any 
recognition and grant-in-aid granted to 
the petitioner-institution should be deem- 
ed to have been so made or granted only 
under Part IJ of the rules relating to 
elementary Schools. 


8. Having reached this position, it is 
obvious, as per the decision of the 
Supreme Court in Regina v, St. A. H, E, 
School (AIR 1971 SC 1920), that the en- 
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forcement cf such rules is a matter as 
between the Govt. and the manage- 
ment and that such rules being non- 
statutory in character, could not be en- 






educational authorities has been passed 
in an alleged breach thereof, Learned 
Counsel for the petitioner before us very 
fairly concedes that the rules made in 
part II of the rules relating to elementary 
chools are non-statutory in character 
and that any order passed thereunder 
ither in the matter of recognition or in 
he matter of grant-in-aid is pursuant to 
he non-statutory rules. It is funda- 
imental that whatever may be the remedy 
the petitioner may have in common law 
against the respondent or the State, as 
the case may be, in such circumstances, 
it cannot seek the aid of Article 226 of 
the Constitution. We are reinforced in 
our view by another decision of the Sup- 
reme Court in C. E, Fernandes v. Myria 
(AIR 1977 SC 2145), which reiterated 
their earlier opinion in State of Assam v. 
Ajit Kumar Sharma (AIR 1965 SC 1196) 
The Supreme Court observed (at 
p. 2147): 


“Where such conditions of grant-in-aid 
are laid down by mere executive instruc- 
tions, it is open to a private college to 
accept those instructions or not to accept 
them, If it decides not to accept the 
instructions, it will naturally not get the 
grant-in-aid which is contingent on its 
accepting the conditions contained in the 
instructions. On the other hand, if the 
college accepts the conditions contained 
în the instructions, it receives the grant- 
‘in-aid. If, however, having accepted the 
instructions, containing the conditions 
and terms, the college does not carry 
out the instructions, the. Govt, will 
naturally have the right to withhold the 
grant-in-aid. That is, however, a mat- 
ter between the Government and the pri- 
vate college concerned, Such conditions 
and instructions as to grant-in-aid con- 
fer no right on the teachers of the pri- 
vate collegas and they cannot ask that 
either a particular instruction or condi- 
tion should be enforced or should not be 
enforced,” 

9. The position therefore is that, fol- 
lowing the decision in. Regina’s case 
(AIR 1971 SC 1920), which held in un- 
ambiguous terms that the rules in Part 
I of the rules relating to Elementary 
Schools are non-statutory in character, 
it cannot be said that the order of de- 
recognition, such as the one challenged 
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in this case, springs from the exercise | 
of a statutory power purporting to be 
under S. 14 of Act 2 of 1939. 


10. On merits also it is clear that 
under Part II of the Rules relating to 
Elementary Schools the authority has 
the power to cancel a quondam grant.{ 
In the shaw-cause notice issued by the 
respondent rules 28 and 28-A of the 
Rules for the grant of Recognition and 
Aid to Elementary Schools have been in- 
voked. This is a case in which the ap- 
propriate authority did not agree with‘ 
the management ir the matter of the 
termination of the services of the teacher. 
On and from the date when the chal- 
lenged order was made the petitioner- 
management did not pay any salary to 
the concerned teacher. Rule 28 contem- 
plates that recognition may be withdrawn 
if the salary of any teacher in the school 
is not being paid to him or her in accor- 
dance with the instructions set forth in 
the service register. Rule 28-A says that 
the recognitions may be withdrawn if 
any of the conditions of the recognition 
are violated. It is also seen from rule 
13 (2) (ii) (b) of the rules that the 
management of a school shall have the 
power to terminate the services of any 
member of the staff after having given 
three months’ notize or three months’ 
salary in lieu thereof for wilful neglect 
of duty, serious misconduct, gross in- 
subordination, ete., provided that in such 
cases, before the issue of the notice, the 
Deputy Inspector af Schools is consulted 
and his approval obtained by the 
management about the propriety of such 
action, It is common ground that no 
such approval was obtained. There is 
enough material on record to show thet 
under the rules recognition could be-i 
withdrawn, because one of the conditions 
of recognition, namely. that in the case 
of dispensation of s2=rvice of a teacher the 
prior - approval of the’ Deputy Inspector 
of Schools should be obtained, was not 
complied with. 


11. Even on merits there appears to 
be no case availabe to the petitioner to 
challenge the order. We are, however, 
not expatiating on this since the peti- 
tioner is free to enforce its rights in a 
proper forum, having regard to the later 
enactment, Tamil Nadu Act 29 of 1974, 
which again brought to the anvil the 
process in and by which recognition is 
provided to private schools under the 
statute. (Vide Ss, 11, 12, end 13 of Tami? 
Nadu Act 29 of 1974). Ii the petitioner 
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has any right under the new enactment 
of 1974, it is still open to it to agitate 
them in the correct forum. But, as mat- 
ters stand, and as in our view the rule in 
Regina’s case (AIR 1971 SC 1920) hes to 
prevail, and as such rules are non-scatu- 
tory in character, we are unable to :ssue 


‘ya writ of certiorari under Article 226. 


of the Constitution. Though a Writ of 
certiorari is a writ of right, is is nct a 
writ of course, and generally is refused 
where there is an alternative remedy 
available by which the challenge can be 
otherwise agitated and adjudicated. The 
court has sometimes a discretion also to 
refuse the rule when there are nc re- 
lasonable grounds for the issue of the 
same, and if it is satisfied that a writ 
ought not to issue in the peculiar cir- 
cumstances of the case. In the instant 
case, we are not satisfied that such a 
writ of course ought to issue since it is a 
writ of right. Having regard to the at- 
titude of the petitioner, who has vio_ated 
the rules under which the recognition 
had been granted, we are unable to ex- 
sercise the discretion, for that reason also, 


12. In the result the writ petition 
fails and is dismissed. There will be no 
order as to costs. 





Petition dismissed. 


erent me 
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Krishnaswamy Reddiar, Appellart v. 
Muthu Reddiar, Respondent. 

Letters Patent Appeal No. 91 of 1975, 
D/- 22-9-1978,* 

Civil P. C. (5 of 1908), S. 105 (2); ©, 41, 


R. 23; O. 43, R. 1 (u) — Remand order - 


under O. 41, R. 23 — Omission to chal- 
lenge in appeal — Findings reccrded 
prior to remand order are final. 


Order 43 Rule 1 (u) provides an appeal 
against an order under Rule 23 of Crder 
41, remanding a case, where an appeal 
lies from the decree of the appellate court. 
A party aggrieved by the findings ren- 
dered in the remit order has to file an 
appeal against the order of remand pas- 
sed by the Appellate Court. If the party 
does not appeal against the remit order, 
the bar under S. 105 (2) comes into cpe- 





“(Against Order of Mohan J. in Appeal 
No. 142 of 1973, D/- 29-9-1975). 
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ration and the party is precluded from 
disputing correctness of the finding in 
the remit order in the subsequent stages 
of the same proceedings. It is well 
established that the finality given under 
S. 105 (2) to an order of remand which is 
appealable but which has not in fact been 
appealed against, will apply to the find- 
ings rendered in the order of remand as 
well, AIR 1977 SC 1011 and AIR 1976 
SC 1645 Distinguished, AIR 1972 SC 1612 
Followed, (Para 8) 


Anno: AIR Comm., C .P. C, (9th Edn.), 
S. 105 N, 8; O. 41 R. 23 N. 29; O. 43 R. 1 
(u) N. 12. . 
Cases Referred: Chronological Paras 
AIR 1977 SC 1011 9 
AIR 1976 SC 1645 9 
AIR 1972, SC 1612:1973 All LJ 145 19 


K. Venkataswami and R. Gandhi, for 
Appellant; V. Sridevan, G. Masilamani 
and R. Balachandran, for Respondent. . 


RAMANUJAM J:— This Letters 
Patent appeal is directed against the judg- 
ment of Mohan J. dismissing A.S. No, 142 
of 1973 (Pondicherry), preferred against 
the judgment and decree in O.S. No. 5 of 
1972 on the file of the Principal District 
Judge, Pondicherry, 


2. The suit properties originally be- 
longed to one Thirumalai Reddier of 
Thirubuvanai in Pondicherry State. He 
had five daughters and one son. One 
of his daughters is one Kumudavalli who 
was married in 1930 to one Venkata- 
krishna Reddier of Kanjanur in Gingy 
taluk within the State of Tamil Nadu, 
Thirumalai Reddier by a deed dated 27- 
6-1933 donated the suit properties to his 
daughter, Kumudavalli. Kumudavalli 
died issueless on 23-1-1941, leaving beind 
her husband, Venkatakrishna Reddiar. 
Andalammal, one of the sisters of Kumu- 
davalli, claiming that she is the heir of 
Kumudavalli, sold the suit properties to 
one Krishnaswami Reddiar on 16-5-1960. 
Coming to know of the said sale by An~ 
dalammal, Venkatakrishna Reddiar claim- 
ing to be the sole heir of Kumudavalli 
had in his turn sold the properties to one 
Muthu Reddiar on 19-3-1962, 


3. Subsequent to his purchase, Muthu 
Reddiar filed a suit in the court of first 
instance under French Procedure by as- 
signation dated 19-7-1962, for a decla- 
ration of his title to the :properties and 
possession against Krishnaswami Reddiar 
and Andalammal. Muthu Reddiar’s . casa 
in his suit was that Kumudavalli, the 
original owner of the property, having 
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been a Hindu residing within the French 
territory, on her death in the year 1941, 
the properties devolved only upon 
her husband under the customary law 
applicable to Hindus in French Territory 
and that, therefore, Venkatakrishna Red- 
diar had validly sold properties to him. 
The case of defendants 1 and 2 Krishna- 
swami Reddiar and Andalammal was 
that Kumudavalli ceased to be a French 
mational and became an Indian national 
as a result of her marriage with an 
Indian citizen and therefore her proper- 
ties situate in French territory were sub- 
ject to French law relating to foreigners 
and not by the customary Hindu Law as 
alleged by Muthu Reddiar, 

4. The court of the first instance held 
that Kumudavalli had lost her French 
nationality on her marriage with Ven- 
katakrishna Reddiar, an Indian National, 
by the application of Art. 19 of Code 
@Givil as modified by law dated 2-6-1889 
that consequently Kumudavalli’s estate 
should be governed by the French law 
as embodied in Art. 3 (ii) of Code Civil, 
that if the said Article is to govern the 
rights of parties, in relation to the suit 
properies, Venkatakrishna Raddiar as 
husband of Kumudavalli cannot succeed 
to the properties, and that in the absence 
ef any descendants or ascendants 1o 
Kumudavalli, her sister, Andalammal be- 
same entitled to succeed to the proper- 
ties. In this view the suit came to be 
dismissed. 

5. There was an appeal to the Dis- 
trict Court in AS No. 34 of 1967. The 
appellate court disagreed with the view 
taken by the court of the first instance 
and held that even as per Art. 19 of the 


Code Civil as modified from time to time - 


Kumudavalli had not lost her status as 
a French subject even after marriage and 
that, therefore, the properties left by her 
should be governed only by the custo- 
mary Hindu Law applicable to Hindus 
in French territory. However, in order 
to find out whether Kumudavalli’s estate 
devolved upon her husband or upon her 
sister, under the customary Hindu law, 
the appellate Court felt it necessary to 
have a finding on the form of marriage 
between Kumudvalli and Venkatakrishna 
Reddiar. According to the appellate 
court if the marriage had been performed 
in Brahma form the husband will be the 
heir, and on the other hand, if the marri- 
age had been performed in Asura form, 
Kumudavalli’s sister will be the heir. As 
the trial Court did not give any finding 
on that aspect, the appellate Court re- 
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mitted the case to.the trial Court for- 
fresh disposal and permitted the parties- 
to adduce evidence on that point, 

6. After the remit order the suit was- 
renumbered as O. S, Mo. 5 of 1972 and. 
withdrawn from the file of zhe Sub-Court 
to the District Court and taken up for 
rial by the Principal District Judge, He- 
framed the following three issues — 

1. Whether the marrage between. 
Kumudavalli and Venkatakrishna Reddiar 
(vendor of the plaintiff) was in Brahma: 
form and consequently he inherited the- 
property from his wife ? 

2. Whether the marriage was in Asura 
form and consequently her sister defen- 
dant 2 (vendor of the first defendant) in- 
herited the property ? - 

3. To what relief is the plaintiff en- 

titled ? 
The parties adduced =ral and documen- 
tary evidence as regards the form of 
marriage between Kumudavalli and Ven- 
katakrishna Reddiar. The trial Court. 
after analysing the evidence, held that the 
said marriage was in Brahma form and 
not in Asura form and that, therefore, 
Venkatakrishna Reddizr alone inherited 
the suit properties after the death of his 
wife, In this view the crial Court decree 
the plaintiff's suit. There was an appeal 
by Krishnaswami Reddiar, the first defen- 
dant, before this Court in A, S. 142 of 
1973. In that appeal Mohan, J. upheld 
the findings of the trial Court that 
the marriage between Kumudavalli and 
Venkatakrishna Reddiar was in Brahma 
form and not in Asure form, and conse- 
quently affirmed the judgment and decree- 
of the trial Court. 


7. Before us the learned counsel for 
the appellent seeks to challenge not only 
the finding given by tke trial Court, with 
reference to the form of marriage, but ` 
also the findings rendered by the appel- 
late Court prior to the remand, regarding 
the nationality of Kumudavalli after her 
marriage with Venkatakrishna Reddiar. 
According to the learned counsel for the 
appellant, the Court of ‘irst instance. 
Pondicherry, by its judgment dated 6-8- 
1966 rightly held tha: Kumudavalli be~ 
came a foreign national as a result of her 
marriage with an Indian citizen so far as 
the Pondicherry State is concerned, and 
therefore, the properties left by her ir 
Pondicherry at the time of her death 
should he treated as property of a foreign 
national, and if so treated, the sister of 
Kumudavalli who wes a collateral was 
entitled to succeed to the vroperties in 
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the absence of any descendants of Kumu- 
davalli. 


8. The learned counsel for the respon- 
dent would however contend that the 
view taken by the Court of first instance 
that Kumudavalli lost her French nation- 
ality as a result of her marriage with an 
Indian National has rightly been set aside 
by the appellate Court by its judgment 
dated 18-3-1971. and that in any event 
the said finding having become final as a 
result of the defendant not having pre- 
ferred any effective appeal against the 
remit order wherein that finding was 
given, it is no longer open to him to zan- 
vass the correctness of that fincing. 
Mohan, J. has not dealt with this aspect 
of the matter. He only dealt with zhe 
question as to the form of marriage, He 
accepted the finding rendered by the ~rial 
Court that the marriage was in Branma 
form and not in Asura form. On the ques- 
tion of the form of marriage, we are 
satisfied on a close scrutiny of the evid- 
ence that the marriage was conducted in 
Brahma formandthat ifthe personallaw 
applicable to French nationals were to 
apply. Venkatakrishna Reddiar as the 
sole heir of Kumudavalli would succeed 
to her properties. Thus unless the apval- 
Jant succeeds in setting aside the find- 
ing given by the appellate Court in the 
remand order at the earlier stage that 
Kumudavalli has not lost her French 
nationality as a result of her marriage to 
iVenkatakrishna Reddiar, he cannot suc- 
ceed to the properties, The question is 
whether the appellant can question the 
said finding rendered by the apoel- 
late Court in its remit order at the ear- 
lier stage in this appeal which arises cut 
of the judgment rendered by the trial 
Court after remand. We are of the view 
that S. 105 (2) of the C. P. Code will 
stand in the way of the appellant ques- 
tioning the correctness of those findings 
in this appeal, Sec, 105 (2) C. P. Code 
is as follows: 


“Notwithstanding anything containsd 
in sub-s. (1), where any party aggrievad 
by an order of remand from which an 
appeal lies does not appeal therefrom. he 
shall thereafter be precluded from dis- 
puting its correctness,” 


Order 43, R. 1 (u) has provided for an 
appeal against an order under R. 23 of 
O. 41, remanding a case, where an appeal 
would lie from the decree of the appel- 
late Court. Therefore the appellant here- 
in should have filed an appeal agairst 
the order of remand passed by the Appel- 
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late Court on 18-3-1971. if he was aggriev- 
ed against the findings rendered in the, 
remit order. The appellant not having! 
appealed against the said remit order the) 
bar under S. 105 (2) came into operation|. 
and the appellant is precluded from dis- 
puting its correctness in the subsequent} 
stages of the same proceedings. It is well 
established that the finality given under 
S. 105 (2) to an order of remand which 
is appealable but which has not in fact 
been appealed against, will apply to the 
findings rendered in the order of remand! 
as well. In this case the remand was: 
based on the finding that Kumudavalli 
had not lost her French nationality as a 
result of her marriage with an Indiar: 
national. That finding has become final. 
It is not, therefore, open to the-appel- 
lant to question that finding in this appeal: 
arising out of the said order of remard: 
directing a fresh disposal of the suit after 
giving a finding on the form of the mar- 
riage alone, 





9. The learned counsel for the appel- 
lant, however, relies on a decision in: 
Jasraj Indersingh v, Hemraj Multanchand' 
AIR 1977 SC 1011. in support of his con- 
tention that notwithstanding the fact 
that the appellant has not filed an appeal 
against the order of remand passed by 
the District Judge dated 18-3-1971, he is 
entitled to canvass ‘the findings therein in 
the appeal before the High Court, as it 
{s a Court superior to that of the District. 
Court which passed the order of remand. 
In that case. there was an appeal to the: 
Supreme Court against the judgment of 
the High Court. Certain findings given by" 
the High Court in a remand order at am 
earlier stage of the proceedings were- 
questioned before the Supreme Court by: 
the appellant, It was argued by the res- 
pondent that the appellant cannot ques-- 
tion such findings before the Supreme- 
Court as they had became final and bind- 
ing as between the parties. The Supreme: 
Court held that the findings rendered by: 
the High Court in its remit order at the- 
earlier stage will bind the Sub-Court as 
well as the High Court or any other- 
Court of co-ordinate authority hearing: 
the matter at a later stage, but not. 
the Supreme Court while it deals with: 
an appeal from the High Court and that 
this was because the remit order of the- 
High Court had been passed at an inter-- 
mediary stage of the same litigation, 
Though at the first blush the decision ap-- 
pears to support the stand taken by the- 
appellant. on a clear scrutiny, we find! 
that it cannot apply to the facts of 
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this case. There, the remand order pas- 
sed by the High Court at the earlier 
stage was not appealable to the Supreme 
‘Court under the provisions of the Civil 
(Procedure Code, and therefore, there was 
no question of the said remit order being 
challenged in an appeal before the 
‘Supreme Court at the earlier stage and 
-of its acquiring finality under S, 105 (2) 
‘of the Code. Therefore, the principle 
contained in S. 105 (2) of the Code will 
not apply. Perhaps it is for this reason 
the Supreme Court has held that as an 
‘appellate Court it is entitled to canvass 
the correctness of the finding rendered 
by the High Court at an earlier stage in 
the same litigation. This is obvious from 
the following observation of the Supreme 
Court (at p. 1018): 


“The appeal before the Supreme Court 
is from the suit as a whole and. there- 
fore, the entire subject-matter is avail- 
able for adjudication before us. If, on any 
other principle of finality statutorily con- 
ferred or on account of res judicata 
attracted by a decision in an applied liti- 
gation the matter is concluded, we too 


are bound in the Supreme Court (the 











underlining is ours), Otherwise the whole - 


list for the first time comes to this Court 
and the High Court’s finding at an inter- 
amediate stage does not prevent examina- 
tion of the position of law by this Court. 
Intermediate stages of the litigation and 
the orders passed at these stages have a 
provisional finality.” 


Thus the Supreme Court itself recognis- 
ed the principle that if an order has þe- 
«come final as a result of the statutory 
yprovision or by the principle of res judi- 
.eata, the finality cannot be reopened by 
-the appellate Court including the 
Supreme Court at the subsequent stages 
of the same litigation, Reference is also 
„made to the decision in Lonankutty v. 
“"Thomman, AIR 1976 SC 1645, by the lear- 
med counsel for the appellant. That was 
„also a case where the remand order was 
passed by the High Court and there was 
no automatic right of appeal against the 
yremand order to the Supreme Court and, 
-therefore, S. 105 (2) Civil P, C. was not 
~applicable. 

10. In Sitaram v. Sukhandi, AIR 1972 
“SC 1612, the scope of S. 105 (2) was 
directly considered by the Supreme 
Court. In that case there was an order 
-of remand made by the District Court in 
an appeal from the decision of the trial 
‘Court, One of the questions raised before 
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the District Court was as to whether tha 
proceeding, out of which the appeal arose. 
was or was not barred by limitation. After 
holding that the period of limitation was 
to be computed from a particular date, a 
remand order was passed Ly the District 
Court. There was no appéal against the 
remand order, but after the trial Court 
gave its finding on the merits of the rival 
claims in pursuance of the remand order, 
an appeal was preferred against that 
order to the District Court. That appeal 
having been dismissed, the matter was 
then taken in second appeal to the High 
Court. Before the High Court the finding 
rendered in the remit order by the Dis- 
trict Court at the earlier stage on the 
question of limitation was challenged. 
The High Court went into the question 
and expressed an opinion as to from 
what date the period of limitation is to 
be computed and ultimately reversed the 
decree of both the lower Courts, The 
matter was taken to the Supreme Court 
and it was urged before that Court that 
the High Court was in error in going be- 
hind the findings recorded in the remit 
order at tne earlier stage, that the ques- 
tion as to from what date the period of 
limitation had to be computed having al- 
ready been agitated and concluded by the 
remit order in the earlier appeal befora 
the District Court, the correctness of 
that finding should not have been per~ 
mitted to be raised over again, Dealing 
with the aspect as to whether the findings 
rendered in the remand order, which has 
not been appealed against even though 
an appeal is provided urder the Code, 
could be challenged at a later stage of 
the proceedings at the appellate stage, 
the Supreme Court observed that the con~ 
sequence of an omission to file an appeal 
against the order of remand which is ap- 
pealable is indicated in S. 105 (2), Civil 
P. C. that the remand order having been 
passed by the Dist, Court on the basis of 
its finding on the question of limitation 
and that basis not having been challeng« 
ed by filing an appeal against the remand 
order, the party effected by that finding 
is precluded from disputing its correct~ 
ness, that the High Court in such circum- 
stances should have given due weight to 
the findings given in the order of remand, 
and that it had committed a very serious 
error in law in going behind those find- 
ings, The principle laid down in the said 
decision directly applies to lake facts of 
this case. 


11. As already stated; the remand 
order in this case was based on the find= 
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ing rendered by the appellate Court that 
Kumudavalli has not lost her French 
nationality as a result of her marriage 
with an Indian National and that findirg 
not having been challenged by the firat 
defendant, he is precluded from questior- 
ing the correctness of that finding in view 
of S. 105 (2) of the Code, We have a= 
ready held that the form of marriage be- 
tween Kumudavalli and her husband wes 
in Brahma form and. therefore. the hus- 
band will succeed to the properties of 
Kumudavalli to the exclusion of her co- 
laterals including the first defendant's 
vendor. 
12. The Letters Patent Appeal there- 
fore fails and is dismissed, No cost. 
Appeal dismissed. 
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FULL BENCH 
ISMAIL, SETHURAMAN AND RATNAVEL 
PANDIAN, JJ. 
Controller of Estate Duty, Madras, Appi 
cant v. Smt. Leelavathi Devi, Madras, 
Respondent, 


T. C. No. 880 of 1974, D/- 21-11-1978. 


Estate Duty Act (84 of 1958), S, 10 — 
Applicability — Father carrying on business 
crediting certain amount in the name of his 
son — Interest on the amount also credited 
to the account of son — Held son could n9t 
be said to have retained the sum to the entire 
exclusion of donor father — S. 10, applied. 

One Shri Govindram Shivaldas was carr7- 
ing on a proprietary business. On 24-10-19 
he debited his capital account in the business 
with Rs. 15,000/- and opened an account i 
the name of his son Kailash and credited tte 
said amount of Rs. 15,000/- to that account. 
The business was conducted as a proprietary 
concern till 8-11-1966, An amount af 
Rs, 1906/- was credited to the account cf 
Kailash as interest. Thus, on 8-11-1966 the 
amount standing to the credit of Kailash in 
the books of the proprietary concern of Shzi 
Govindram Shivaldas was Rs. 16,906/-. Ths 
proprietary concern of Shri Govindran 
Shivaldas was converted into a partnershi3 
concern with effect from 9-11-1966 by the som 
Kailash becoming a partner along with th> 
father, The credit balance of Rs. 16,906/- in 
the account of Kailash was transferred to ths 
books of the firm and was credited in the 
name of Kailash as. his capital contribution te 
the business of the firm, The credit balance 
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in the account of Kailash in the firm’s books 
as on 15-9-1969, when Shri Govindram 
Shivaldas died, was Rs. 87,268/-. In the as- 


- sessment to the estate duty, after the death of 


Sari Govindram Shivaldas, the Assistant 
Controller held that out of the said sum of 
Rs. 87,268/- the amount of Rs. 15,000/- ori- 
ginally gifted by the deceased to Kailash 
was includible in the principal value of the 
éstate of the deceased: ee: 


Held that there was a funda- 
mental difference between a partner 
debiting his capital account in the partner- 
ship and crediting a third party with that 
amount in an account in the partnership 
business itself and the owner of a proprietary 
concern debiting his capital account in the 
business and crediting a third party with that 
amount in-an account opened in the said 
partys name in his proprietary business. In 
the case of a proprietary concern, all the as- 
Sets and the liabilities of the business are ex- 
clusively those of the owner and he has ab- 
solute control over the same. In the case of a 
partmership, no individual partner can be 
said to be the owner of even a part of the 
assets and similarly a partner cannot be said 
to be separately and exclusively liable in re- 
spect of any specified item of the liabilities of 
the firm, Hence in the present case, when the 
father on ` 24th October, 1965 debited his 
capital account in his proprietary concern 
and credited that amount in the name of his 
son in the account with his firm itself, it 
must be construed as if the father drew the 
sum of Rs. 15,000/- from his own business 
and paid over the same to his son, who in 
turn deposited the amount in the business of 
the father for the purpose of earning interest 
thereon. It could not be stated that from the 
moment the donee, namely, the son, tak- 
irg complete possession of the subject-matter 
of the gift, he continued to have that posses- 
sion to the total exclusion of the donor, 
namely, the father. On the other hand, the 
very subject-matter of the gift was utilised by 
tke father in the business run by him in con- 
sideration of his paying interest to his son on 
the amount invested by him. Therefore even 
though the donee could be said to have 
assumed bona fide possession and enjoyment 
of the property gifted, he could not be said to 
heve retained the same to the entire exclu- 
sion of the donor. 

(Held that there was no disagreement be- 
tween the decisions of the Supreme Court 
and the decision of the Madras High Court.) 

i (Paras 18, 14) 

Anno: ATR Manual (8rd Edn.) Estate Duty 
Act, S. 10, N. 1. ° f 
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1977 Tax LR 205:105 ITR 658: AIR 1977 
SC 463 ee GRE 
1975 Tax LR 932: 98 ITR 660 (Mad) «2, 9 
(1975) 99 ITR 400 (Mad) 2, 10 
1973 Tax LR 841 :88 ITR 448: AIR 1973 
SC 1170 “1, 2, 4, 6 
1973 Tax LR 1450: 91 ITR.1: AIR 1978 
SC 2598 1, 2, 6 
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John Chick v. Commissioner of Stamp 
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Commissioner of Stamp Duties 6 
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12 


ISMAIL, J.:— One Shri Govindram 
Shivaldas was carrying on a proprietary busi- 
ness. On 24-10-1965 he debited his capital 
account in the business with Rs. 15,000/- 
and opened an account in the name of his 
son Kailash: and credited the said amount 
of Rs. 15,000/ to that account, The business 
was conducted as a proprietary concem till 
8-11-1966. An amount of Rs. 1906/- was 
credited t> the account of Kailash as interest. 
Thus, on 8-11-1966 the amount standing to 
the credit of Kailash in the books of the pro- 
prietary concern of Shri Govindram Shival- 
das was Rs. 16,906/-. The proprietary con- 
cem of Shri Govindram Shivaldas was con- 
verted into a partnership concem with effect 
from 9-11-1966 by the son Kailash becoming 
a partner along with the father, The credit 
balance of Rs. 16,906/- in the account of 
Kailash was transferred to the books of the 
firm and was credited in the name of_Kailash 
as his capital contribution to the business of 
the firm. The credit balance in the account of 
Kailash in the firm’s books as on 15-9-1969, 
when Shri Govindram Shivaldas died, was 
Rs. 87,268/-. In the assessment to the estate 
duty, after the death of Shri Govindram 
Shivaldas, the Assistant’ Controller held that 
out of the said sum of Rs. 37,268/-, the amount 
of Rs. 15,000/- originally gifted by the de- 
ceased to Kailash was includible in the 
principal value of the estate of the deceased. 
According to the Assistant Controller, the 
mere passing of entries in his books of ac- 
count did not have the effect of divesting the 
deceased of the domain over the amount in 
question. Against the order of the Assistant 
Controller, the accountable person preferred 
an appeal to the Appellate Controller, who 
confirmed the conclusion of the Controller. 
Against the order of the Appellate Control- 
ler, the accountable person took the 
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matter on further appeal to the Tribunal and 
before the Tribunal, on behalf of the ac- 
countable person, reliance was placed on the 
-decisions of the Supreme Court in Controller 
of Estate Duty, Madras yv. C. R. Rama- 
chandra Gounder, 88 ITR 448 : (1973 Tax 
LR 841) and the Commr. of Income-tax and 
Controller of Estate Duty, Madras v. N. R. 
Ramarathnam (91 ITR 1):(1973 Tax LR 
1450), and it was contended that Section 10 
of the Estate Duty Act was inapplicable. 
This contention of the accountable person 
was resisted by the Department, However 
the Tribunal held that Sec. 10 did not apply 
to the amount in question, In paragraph 6 of 
its order, the Tribunal pointed out: 


“The Supreme Court has observed in 
Ramachandra Gounders case that the posses- 
sion which the donor can give is the legal 
possession which the circumstances and the 
nature of the property would admit. In this 
case the gift was not of cash simpliciter. It 
was part of the capital of the business which 
was being carried on by the deceased as a 
proprietary concern, In our opinion, such a 
possession, as stated Ly the Supreme Court, 
was given by the donər to the donee in this 
case. Merely because the donee thought it 
wiser to allow the fund to remain in the busi- 
ness from which he was earning interest just 
as he might have done had he lent it to 
someone else, it woulc not mean that he was 
in any way deprived of his absolute right, - 
title and interest in the fund. This of course 
is on the supposition <hat there was a valid 
gift on 24-10-1965, if there was no such gift 
as stated earlier, the gift was effective on 
9-11-1966 and there would be no doubt that 
Ramarathnam’s case would apply in that 
event.” 


In view of the statement occurring in the 
penultimate sentence of the above para- 
graph, namely, “this cf course is on the sup- 
position that there was a valid gift on 24-10- 
1965”, it is necessary to refer to what the 
Tribunal records in paragraph 6 of its order. 
In that paragraph the Tribunal states : 


“Although one of the stands taken by the 
Assistant Controller is that there was no valid 
gift effected by meaas of entries passed in 
the books of the proprietary business of the 
deceased, the learned Departmental Repre- 
sentative specifically stated that he was not 
urging that there was no valid gift effected 
on 24-10-1965, This, however, was not by | 
way of any concession because evidently the 
learned Departmental Representative realis- 
ed that if the view is taken that 
there was no velid gift on 24-10- 
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1965 then there would be a valid gift by the 
deceased to Kailash on 9-11-1966 .when tke 
amount was credited in the account of Kailash 
in the books of the firm and the 
of the Supreme Court in the case of Rama- 
chandra Gounder as well as in the: case of 
Ramarathnam would equally apply.” 

Thus it will be seen that the Tribunal pro- 
ceeded on the basis that there was a valid 
gift on 24-10-1965 and that in spite of that 
the gift will not be hit by Section 10 of tke 
Estate Duty Act. - i a 7 


2. It is with reference to this order of 


the Tribunal -alone -that the Controller of 


Estate Duty Madras, applied for and obtain-. 
ed under Section 64.(1) of the Estate Duty . 


Act the reference of the following’ ‘questian 
for the opinion of this Court. i 


“Whether, on the facts and in. the circum- | 


stances of the case, the Appellate Tribunal: 
was ‘right in -holding that the sum, of 
Rs. 15,000/- included in terms of Section 10 
of the Estate Duty Act, is not includible to 
the principal value of the estate of the de- 
ceased P” 

This reference came before the Hon'ble the 
Chief Justice and Ramanujam, J. The learned 
Judges referred the case to a Full Bench. 
While doing so, the learned Judges observ- 
ed: E ` ' dx 


“It would have .been easier for us to rer- 
der an independent opinion ourselves brt 
for the apparent disagreement in the trea 
ment of the subject by the Supreme Court 
and by our own High Court, In Controller. cf 
Estate Duty, Madras v. Ramachandra Gour- 
der (88 ITR 448):(1973 Tax LR 841’; 
Commr. of Income-tax and Controller cf 
Estate Duty, Madras v. Ramaratnam (91 ITR 
1): (1978 Tax LR 1450); Controller of Estate 
Duty, Kerala v. R. V, Viswanathan (105 ITR 
658) : (1977 Tax LR 205) the Supreme Court 
expressed the view that the benefit which a 
donor might have as a member of a partner. 
ship, in circumstances more or less similar t2 
those of the present case, was not a benef 
referable in any way to a gift, but was um 
connected therewith, But, in similar circum- 
stances, this Court in Radhabai Ramchand v. 
Controller of Estate Duty, Madras (98 ITR 
660) : (1975 Tax LR 982) (to which one of 


us was a party), after referring to Controle: . 


of Estate Duty, Madras v. Ramachandra 
Gounder (88 ITR 448): (1978 Tax ER 841i 
(SC) held that such sums gifted by the donoz 
to a donee should still be deemed to be s 
benefit reserved by the donor, as by his in- 
volvement in the partnership concern he ha 
the benefit of the user of the money whick 


decisicn - 
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was the. subject-matter. of the earlier - gift. 
This: opinion’ expressed in Radhabai Ram- 
chand v.:Gontroller-of Estate Duty, Madras 
(98 ITR 660): (1975 Tax LR 982) (Mad) was 
folloŵed in Controller of Estate Duty, Mad- 
ras v. Subramanian Chettiar: ( (1975) 99 ITR 
400) (Mad). As, in our view, there is at least 
scope for a contention one way or the other, 
which would lead to a leaning towards the 
accountable person, if the Supreme Couit 
decisions are accepted according to their 
tenor, or a leaning towards the Department, 
if we are inclined to apply’ the ratio of 


_Radhabai Ramchand v, Controller of Estate 


Duty (98 ITR 660): (1975 Tax LR 932 
(Mad) et seq. it is conducive in the interests 
of justice and uniformity, that this reference 
is answered by a Full Bench. The matter will 
therefore be placed before a Bench of three 
Judges for final decision.”. 


"8. If we may say so with respect, the 
learned Judges have very carefully used the 
expression “apparent disagreement” because 
really there is no disagreement between the 
decisions of the Supreme Court and those of 
this Court. The.learned Judges themselves - 
have referred to three decisions of the Sup- 
reme Court and we shall first consider those 
decisions." 

. 4. The facts in Controller of Estate Duty, 
Madras v. C. R. Ramachandra Gounder 88 
ITR 448 : (1973 Tax LR 841) (SC) are as fol- 
lows: One Ramaiah-Gounder was a partner in 
the frm called N. Desai Gounder & Co., 
Coimbatore, He owned property. which the 
firm was. Occupying as tenant-at-will. In 
August, 1953, he executed a deed of settle- 
ment under which he transferred the pro 
perty leased. out to the firm to his two sons, 


. Lingiahj(and Krishnan, absolutely and irrevoc- 


ably. After this transfer, the firm continued 
to be in occupation of the premises paying 
rent thereof at Rs. 300/- p. m. to the two 


donees by crediting each of their accounts in 


the account books of the firm in equal shares. 
In addition, the deceased Ramaiah had also 
an account with the firm, Desai Gounder & 
Co., and on March 80, 1958, he requested 
the firm by a letter to transfer from his ac- 
count five sums of Rs. 20,000/- each with 
effect from Ist April, 1958, to the credit of 
his five sons in the firm’s books. He also 
wrote to the five.sons informing them of the 
transfer. Though the sons did not withdraw 
any. amount from their accounts in the firm, 
the amounts continued to be invested in the 
fitm for which interest at.7%% per annum 
was paid to them. Ramaiah died on Sth May; 


. 1957, In the assessment to estate duty of his 
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estate, the question that came to be consider- 
ed was whether the value of the house and 
the sum of Rs. one lakh credited in the 
names of the five sons would be includible 
in the assessment to estate duty of the estate 
of the deceased by application of Section 10 
of the Act, We are concerned in the present 
case only with the treatment given to the 
sum of rupees one lakh because the settlement 
of the house property will stand on a differ- 
ent footing altogether. The Supreme Court 
at p. 452 (of ITR): (at p. 843 of Tax LR) of 
the report stated: 
“There is no doubt, on the facts of this 
case, the first two conditions are satisfied be- 
cause there is an unequivocal transfer of the 
property and also of the money, in the one 
case by a settlement deed, and in the other 
by crediting the amount of Rs. 20,000/- in 
each of the sons’ account with the firm which 
thenceforward became liable to the sons for 
the payment of the said amount and the in- 
terest at 742% -per annum thereon. In these 
circumstances, the revenue has failed to esta- 
blish that the donees had not retained pos- 
session and enjoyment of the property or the 
` amount and that the deceased was mot entire- 
ly excluded from the possession and enjoy- 
ment thereof.” ; 
The reference to two conditions is necessari- 
ly relatable to Section 10 of the Estate Duty 
Act. Section 10 of the Estate Duty Act, 1953, 
reads as follows:— 


“Property taken under any gift, whenever, 
made, shall be deemed to pass on the donor's 
death to the extent that bona fide possession 
and enjoyment of it was not immediately as- 
sumed by the donee and thenceforward re- 
tained to the entire exclusion of the donor or 
of any benefit to him by contract or other- 
wise.” 

Tt is unnecessary to refer to the two provisos 
to this Section. 


5, With reference to this section, the 
Supreme Court in Controller of Estate Duty, 
Kerala v. R. V, Viswanathan 105 ITR 653: 
(1977 Tax LR 205) stated that the section 
must be grammatically construed and point- 
ed out: i 

“The crux of the Section lies in two parts: 

(1) the donee must bona fide have as- 
sumed possession and enjoyment of the pro- 
perty, which is the subject-matter of the gift, 
to the exclusion of the donor, immediately 
upon the gift, and (2) the donee must have 
retained such possession and enjoyment of. 
the property to the entire exclusion of the 
donor or of any benefit to him, by contract 
or otherwise. Both these conditions are 
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cumulative, Unless each of these conditions 
is satisfied, the property would be liable to 
estate duty under Section 10 of the Act.” 
From what we have pointed out above, it is 
clear that the facts of the case before the 
Supreme Court are differeat from those of 
the case before us and there is no general 
principle laid down by the Supreme Court in 
that case applicable to the facts of the pre- . 
sent case, 

6. The second decision of the Supreme 
Court is Commr, of Income-tax and Control- 
ler of Estate Duty, Madras v. N. R. Rama- 
rathnam (91 ITR 1): (1973 Tax LR 1450). 
That judgment is comparatively a short one, 
In that case, the deceased, his three sons and 
a daughter were partners in a firm which car- 
ried on money-lending business, On 31st 
March, 1958 and 1st April, 1956-the deceas- 
ed transferred to his sors and’ daughter 
‘amounts totalling Rs. 1,29,924 by adjustment 
entries in the books of the firm against the 
balance to his credit in the firm. The amounts 
continued to remain with the firm and were 
utilised in the business and the deceased 
continued to be a partner of the firm till his 
death on 17th October, 1930. The question 
was whether the sum of Rs. 1,29,924 could 
be included in the property passing on “his 
death under. Section 10 of the Estate Duty 
Act, The Supreme Court concurring with the 
High Court held that Section 10 did not ap- 
ply to that case. At p, 8 (of ITR): (at p. 1452 
of Tax LR) of the report the Supreme Court 
extracted the following assage from the 
sia aant of the case submitted by the Tribu- 


“They contended that after the amounts 
were transferred by the deceased to his 
daughter and sons, the amounts were in the 
absolute control and powsts of the donees 
who were partners in the firm and that the 
mere fact that they thought it wiser to allow 
the said funds to remain in the partnership 
business as their own capital would not de- 
prive them of their absolute right, title and 
interest in the funds. It was further contend- 
ed that the possession and control retained 
by the deceased over the funds gifted to 
them were not referable <o the gifts them- 
selves, but to the partnership which was al- 
ready in existence prior to the date of the 
gifts, and that, therefore, Section 10 was not 
applicable. The accountable persons relied 
upon the decision in the case of Munro v. 
Commr. of Stamp Duties (1984 AC 61). On 
the other hand, the contentions of the de- 
partment were that as the deceased continued 
to be in effective management of the busi- 
ness of the partnership even after the gift, 
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and he was thus exercising effective contsol 
over the funds of the partnership, including 
the amounts gifted by him to the donees, the 
deceased cannot be deemed to have been 
entirely excluded from the possession and e2- 
joyment of the amounts gifted or from the 
benefits therefrom, The ‘department relied 
upon the decision in the case of Clifford John 
race v. Commr. of Stamp Duties (1958 AC 
485).” i Ob oy 

After extracting another. portion from the 
statement of the case, the. Supreme Coust 
indicated its conclusion in the following 
terms: 

“The question of law arising for decision 
is completely covered by our decision in the 
Controller of Estate Duty v. C. R, Rama- 
chandra Gounder (88 ITR 448): (1978 Tax 
LR 841) (SC). Mr. Karkhanis, the learned 
counsel for the department, sought to satisfy us 
that that decision requires reconsideration. We 
have not permitted him to reargue the quss- 
tion of law which has already been conclui- 
ed by our decision. Following that decisicn 
we affirm the decision of the High Court ard 
dismiss the appeal with costs.” 


Thus, it will be seen that the Supreme Court 
has not laid down any new principle in the 
Commr, of Income-tax and Controller 2f 
Estate Duty, Madras v. N. R. Ramarathnan 
(91 ITR 1); (1978 Tax LR 1450) and merely 
followed its earlier decision in Controller if 
Estate Duty v. G. R. Ramachandra Goundar 
(88 ITR 448) : (1978 Tax LR 841) (SC) ard 
therefore what we have observed with regard 
to the former case will apply to the latt2r 
case also. 

7. The next decision of the Supreme 
Court is Controller of Estate Duty, Kerala v. 
R, V. Viswanathan (105 ITR 658) : (1977 Tax 
LR 205). In that case the deceased was ths 
sole proprietor of two business concerrs. 
With a view to converting the business 3f 
the two concerns into a partnership with Lis 
four major sons, the deceased transfer- 
red a sum of Rs. 45,000/- from kis 
personal account to the credit of each of ths 
four sons on September 12, 1955. A partner- 
ship deed was executed on September 17, 
1955, by the deceased and his four sons the 
sum of Rs. 45,000/- transferred to each 2 
them being treated as their share capital. Ca 
September 18, 1955, two minor sons were 
also admitted to the benefits of the partner- 
ship and the deceased similarly transferred a 
sum of Rs. 45,000/- from his personal a> 
count in the firm to each of his minor sors. 
Upon the death of the deceased on Noven- 


ber, 18, 1960, the question arose whether the - 


sum of Rs, 2,70,000/- being the aggregata 


ment in the 


of the amounts transferred by the deceased 
from his personal account to the credit of his 
six sons could be included in the estate pass- 
ing on his death under Section 10 of the 
Estate Duty Act, 1958, The Supreme Court 
affirming the decision of the High Court took 
the view that the transfer of Rs. 45,000/- by 
book entries in favour of each of the four 
major sons on September 12, 1955, and in 
favour of each of the minor sons on Septem- 
ber 18, 1955, the execution of the partner- 
ship deed on September 17, 1955, and of the 
cther agreement on September 18, 1955, 
were all parts of one integrated transaction, 
the object of which was to bring about trans- 
fer of six-sevenths share of the deceased in 
Lis business in favour of his sons so that he 
and his sons might have each one-seventh 
share therein, At p. 665 (of ITR): (at p. 218 
cf Tax LR) of the report, the Supreme Court 
stated: 

‘The Tribunal also expressed its full agree- 
ment with the following observations made 
ty the Assistant Controller: 

_ “From the facts of the case it is clear that 
the gift in favour of the sons represented 
amounts transferred by book entries to the 
account of each of the sons who were admit- 
ted to the partnership and that it does not 
actually represent cash sums of Rs. 45,000 as 
such. By virtue of these transfer entries the 
sons of the deceased got a share in the busi- 
ness, Thus the gift cannot be construed as a 
gift of cash but it only represented a gift of 
a share in the business, By virtue of this gift, 
tae sons had necessarily to become partners. 
The subject matter of the gift is the invest- 
business and such investment 
was compulsory or, in other words, gift was 
for the specific purpose of admission into the 
tusiness as partners and for no other pur- 
pose. 

The above finding of the Tribunal has been 
arrived at upon the material facts and rele- 
vant circumstances of the case and in answer- 
ing the question referred to by the Tribunal, 
we must proceed upon the basis of the cor- 
rectness of the above findings. Although Mr. 
Mehta has tried to assail that finding, nothing 
cogent has been brought to our notice as 
might indicate any infirmity in that finding. 
The circumstances of the case indeed point 
to the conclusion that the said finding is 
well founded. 

In the light of the finding that the deceas- 
ed transferred six-sevenths share in the busi- 
ness‘in favour of the sons and retained only 
one-seventh share, no question can possibly 
arise for the inclusion of the said six-sevenths 
share or of the amount of Rs. 2,70,000 in the 
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estate of the deceased. The transfer of 
Rs. 2,70,000 by the deceased in favour of 
his- Sons-was not in cash but was by means 
of book entries. The transfer of that amount 
was a part of the scheme, as stated above, 
to transfer six-sevenths in the business in 
favour of the sons. There was no absolute 
transfer of Rs. 2,70,000 in favour of the sons 
but the transfer was made subject to the 
condition that the'sons would use it as capi- 
tal, not for any benefit of the deceased donor 
but for each of them becoming entitled to 
one-seventh share in the: business, No benefit 
of any kind was enjoyed by way of posses- 
sion or otherwise by the deceased under the 
gift or the subject-matter of the gift. What- 


ever benefit was enjoyed by the deceased - 


- subsequent to the date of the gift was on ac- 
count of the fact that he held one-seventh 
share in the business, which share he retain- 
ed throughout and never parted with. No 
extra benefit was also conferred under the 
deed of partnership upon the deceased al- 
though some extra benefit. was conferred 
upon two of the major sons in the form of 
remuneration because of their active and full 
participation in the business. Keeping in view 
the position of law discusséd earlier, it is 
plain that the facts of the case would not 
fall within the ambit of Section 10 of the 
Act.” H 
8. We have ‘extracted fairly in extenso por- 
tions from the aforesaid three decisions of the 
Supreme Court only for the purpose of show- 
ing that the facts of those casės are so differ- 
ent from the facts of the present case that 
the ratio of the decision in those cases can 
have no application to the facts of the pre- 
sent case. 


- ° 9. ‘We shall now refer'to the decisions of 

-this Court which had been mentioned in the 
order of reference. The first of them is 
Radhabai Ramchand v. Controller of Estate 
Duty, Madras (98 ITR 660): (1975 Tax LR 
982) (Mad). In that case, the deceased gifted 
a sum of Rs. 15000 to each of his- four’ sons 
on April 1, 1955, totalling Rs. 60,000/-. The 
gifted amounts were originally invested else- 
where but later’ they were invested in the 
firm in which the deceased was a partner. 
The deceased also gifted further sums total- 
ling Rs. 25,000/- to three of his sons by 
making appropriate entries‘in the books of 
the firm in which he was a partner. The 
amounts continued to stand to tre credit of 
the sons in the books of the firm till the 
death of the deceased on 28th July, 1963. 
This sum of Rs. 85,000/- was. : subjected to 
estate duty by reason of ‘the provisions. of 
Section 10 of the Estate Duty Act, 1953, and 
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that. was confirmed by the Tribunal. ‘The cor- 
rectness of the conclusion of the Tribunal 
came up for ‘consideration before this“ Court 
on a reference, This Court made a distinc- 
tion between the two sums, viz. Rs. 60,00Q/- 
and Rs. 25,000/-, With regard to the sum of 
Rs. 60,000/- this.Court held that when that 
amount was invested in the firm in which, the 
deceased was a partner, it ceased to-be held 
by ‘the donees to the entire exclusion of the 
deceased and was, therefore, liable to be in- 
cluded in the principal value of the estate of 
the deceased under Secticn 10 of the Act 
and with regard to the sum of Rs. 25,000/- 
this Court, after ‘expressing its opinion that 
the said sum alsa can be included, if they 
were cash gifts, but, if they were made in 
the form of book entries, che same was not 
includible, directed‘ the ‘Tribunal to deter- 
mine the factual position. After referring to 
certain decisions and the provisions contain- 
ed in Section 10 of the Estate Duty Act, 
1958, this Court stated (at pp. 985, 986 of 
Tax LR) = °, . oe 


“Having considered the scope of Sec- 
tion 10, let us now consider as to whether the 
donees ir this case have assumed ‘bona fide 
possession and enjoyment of the monies gift- 
ed immediately on gifts and retained posses- 
sion and enjoyment of the same to the ex- 
clusion of the donor or of any benefit to him. 
So far as the sum of Rs. 60,000 is concerned, 
admittedly the: donees were recipients of 
the cash gifts from the deceased and the 
amounts were invested by them with a third 
party. Tkerefore, the-donees -should:-be taken 
to have assumed possession and enjoyment of 
the gifted amourts immediately after the 
gifts-are made. It is not the case of the reve- 
nue that any benefit has been created in 
favour of the donor by contract or otherwise. 
Therefore, the only question is whether the 
donees continued to retain. possession and en- 
joyment of the gifted: amounts to the, entire 
exclusion of the donor, As-already -pointed 
out, though the amounts gifted were invest- 
ed at the first instance with a third- party for 
some time, later they came to be invested in 
the firm of which the dec2ased was a part- 
ner. Can it be said that the deceased has 
been excluded from possession and enjoy- 
ment of the monies?” l 


‘After examining the decided. cases, this Court 


held that it could not be ‘said that the de- 
ceased had been ‘excluded from ‘possession 
and enjoyment of the' monies and therefore 
the said amount was inclucible in’ the duti- 
able estate of the deceased. We may’ point 
out that except for one difference, the facts 
of the above case are very near to our pre- 
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sent case, the difference being that in that- 
case the donee had originally invested tke 
money with third party and -- thereafter 
brought it into the firm of which the doncr 
had been a partner and in the present case the 
money was invested in the business of tke 
donor himself and subsequently: it wes 
brought into the partnership of which -tte 
donor and the donee became partners, €s. 
capital contribution of the partners. 


10. The next decision of this Court is 
Controller of Estate Duty, Madras v. S. NM. 
M. Subramanian Chettiar (1975) 99 ITR 409. 
In that ‘case one Muthukaruppan Chettiar 
who was a partner of Messrs. S. M, M, Firm 
died on 19th October, 1961. He. made gifs 
during his lifetime to his married daughter, 
grandsons and son, Later he executed deeds 
evidencing the transaction, The amoun-s 
continued to remain with the firm and tke 
interest and other receipts from time to tire 
were also credited to the said account, tke 
drawings by the parties being debited to that 
account. The daughter purchased a house in. 
1987, the consideration being debited to her 
account in the books of the firm; ‘As a result 
of the’ credit of the amount gifted to her, 
her account showed a credit balance. The 
amounts standing to the credit of each of the 
persons in the books of the firm were inchid- 
ed in the estate duty assessment of the d2- 
ceased by the application of S. 10 of tke 
Estate Duty Act. The said inclusion was coa- 
firmed on appeal, but the Tribunal on fur- 
ther appeal held that S. 10 was not appi- 
cable, It was that decision of the Tribunal 
which came up to this Court on r> 
ference. This Court held that if tke 
subject-matter of thé gift, namely, tke 
balance at credit was in the shape ef 
an actionable claim to which the pro- 
visions of the Transfer of Property Act 
applied, the transfer would be subject to the 
rights of the partnership; but if the amounts 
were gifted in cash, then there will be noth- 
ing to show that the gifts are subject to ary 
particular condition of user in. the partne- 
ship in which the deceased was a partner, A>- 
cordingly this Court pointed out that the TE 
bunal would have to decide whether tke 
subject-matter of the gift was an actionab‘e 
claim or cash and if it was an  actionab-e- 
claim S. 10 would not apply, while in the 
case of a cash gift the section would be ar- 
plicable. In this case this Court also mace 
a distinction between a current account 


and a capital account, which a partnar ' 


may be having with the firm, ard 
the debit entries being made in the 
capital account and the current accowit 


_Skould have been’ 
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aad pointed out that when a debit 
eatry is made in the current account, it is, 
tentamount to withdiawal of cash and paying. 
it over to the.donee, -while in the case of 
capital account when a debit entry is made, 
tkat will constitute-only an actionable claim 
a: if it isa debt due, which was recognised 
by the partners as payable on demand and its. 
recovery could be enforced against the firm 
without recourse to a suit for dissolution, 

11. In. the course of the judgment, this 
Court observed : 


“The above discussion would go to show 
tEat we have to first ascertain the subject- 
matter of the gift. We have to see whether 
it was merely an existing balance in the shape. 
o? an actionable claim in which event the 
p-ovisions of the Transfer of Property Act 
adhered to. Then the 
transfer would be subject to the rights of 
tke partnership. If, however,- the amounts 
were gifted in cash, then, there will be nothing 
tc show that the gifts are subject to any par 


' thular condition of user in’ the partnership 


ic which the deceased was a partner. The 
question as to- whether the relévant debits 
were made-in the account of the deceased at 
tLe time when le was a partner so that what - 
hs had could be treated as an “actionable 
caim” hasnot been specifically gone into. If 
tLe debit was made in the béoks of the indi- 
v-dual there would be no question of any 
‘actionable claim’, Therefore,’ the Tribunal 
would have first to ascertain in the proceed- 
irgs to follow under S. 64. (6) the nature of 
o~ the subject-matter of the gift to see if it 
is an ‘actionable claim’ or if it is a gift of 
cash. If it is a gift of cash, no further con- 
stleration is likely to arise as the authorities 
ace clear on the point that the amount is 
liable to be taxed by applying S. 10. If it 
was a transfer of ‘actionable claim’, S. 10 
would not apply. This question has to "be con- 


. Stlered as at the point of time when the 


gfts were made.” 


12, The-last decision which was ae re- 
ferred to in the referring order is again a de- 
exsion of this Court in Controller of Estate 
Cuty, Madras v. V. S. Suryanarayanan, ((1978) 
1t4 ITR 599). In that case the deceased who 
was carrying on a proprietary business credit- 
ei his two sons and the widow and son of 
a. predeceased brother with a sum of Rupees 
1),950/- each’ on October 1, 1957, by de- 
bting his account for the total amount, This 
amount was treated as their capital contribu- 
tion in the firm in which the deceased was 
a:so a partner, which took over the said pro- 
fietary business from that date. The de- 
ezased subsequently on October 25, 1957, 
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executed a settlement deed by which he 
settled on his minor son, who had been ad- 
mitted to the benefits of the partnership, 
among others, the house and ground in which 
the partnership business was being carried 
on, The Assistant Controller of Estate Duty 
considered that the Gifts of Rs. 10,950/- to 
each of the four donees totalling Rs. 48,800/- 
and the value of the house estimated at 
Rs. 65,000/- gifted to the minor son were 
includible in the estate of the deceased by 
reason of S. 10 of the Estate Duty Act, 1953, 
in the view that though there were gifts of 
these amounts and the house to the respec- 
tive donees, they did mot retain possession of 
the same to the exclusion of the donor sub- 
sequent to the gift. This order was confirm- 
ed by the Appellate Controller. The Tribu- 
nal, however, on further appeal held that 


there was a cash gift of Rs.. 10,950/- on. 


October 1, 1957, to each of the donees, who 
became entitled to these amounts absolutely, 
and when the partnership was formed, the 
donees contributed this amount as their capi- 
tal and hence S. 10 was not attracted. The 
Tribunal further held that even in regard to 
the settlement of the house, there was a 
genuine gift, though the business of the firm 
in which the deceased was a partner con- 
tinued to be carried on in the same pre- 
mises, the firm paying rent to the donee and 
hence S. 10 was not applicable. On refer- 
ence to this Court, at the instance, of the 
Department, this Court held that there was 
a completed gift of money by making the 
credit and -debit entries in the proprietary 
concern ‘of the donor and since the amount 
was available in the proprietary, concern, 
there was no restriction on the donor in the 
matter of disposal of the money and there 
was no dispute about the acceptance of the 
gifts by the donees and hence the gift was 
of the money which was absolute and not 
shorn of any rights over the same. This Court 
also held that in respect of the capital ac- 
eount of a donor in a proprietary concern, 
it could not be said that he had only an 
actionable claim which he could have gifted; 


that the right of a donor in respect of his’ 


money in a proprietary concern is unrestrict- 
ed and when an entry is made crediting the 
depositor, it cannot be assumed that any right 
was retained by the donor ‘with respect to the 
amount gifted as the right of the proprietor 
in a proprietary concern will not come with- 
in the definition.of ‘actionable claim’ in Sec- 
tion 8 of the Transfer of Property Act and 
that the gifts by the donor were absolute 
and unrestricted. This Court further held 
that on the investment of the amounts in the 
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partnership the condition relating to the re-. 
tention of possession and enjoyment to the 
entire exclusion of the donor was not satis- 
fied in that case and therefore S. 10 was 
clearly attracted in respect of the gifted 


monies, It is unnecessary to refer to that 
decision dealing with the settlement of the 
house, as it is not relevant for the 
purpose of the present case. This case’ 
is practically . similar to the present 
case except for the minor difference, 
namely that in the present case 


there had been an interval of time between 
the makirg of the gift and the formation of 
the partnership, while in the case considered 
in the above decision the gift was made and 
the partnership was formed subsequently on 
the same date, . i 


13. It is against the background of the 
above decisions that we have to consider the 
question whether there is any disagreement 
between the three decisions of the Supreme}, 
Court referred to above and the two deci- 
sions of this Court to which the referring 
Bench mede reference. in its order. We are 
of the opinion that there is no disagreement 
at all. All that the Courts have dane is to 
point out the difference between a partner 
debiting his capital account in the partner- 
ship and. crediting a third party with the 
amount in an; account in the partnership 
business itself and the owner of a proprie- 
tary concern debiting his capital account in 
the business and crediting a third party with 
that amount in an account opened in the 
said party’s name in his proprietary business. 
There is undoubtedly a fundamental differ} ` 
ence between the two. In the case of a pro- 
prietary concern, all the assets and the liabi- 
lities- of the business are exclusively those of 
the owner and he has absolute control over 
the same. In the case of a partnership, no 
individual partner can be said to be the 
owner of even a part of the assets and simi- 
larly‘a partner cannot-be said to be separate- 
ly and exclusively liable in respect of any 
specified item of the liabilities of the firm. 
Hence in the present case, when the father 
on 24th October, 1965 . debited his capital 
account in his proprietary concern and cre- 
dited that amount in the name of his son in 
the account with his firm itself, it must be 
construed as if the father drew the sum of 
Rs. 15,000/- from his own business and paid 
over the same to his son, who in turn de- 
posited the amount in the business of the 
father for the purpose of earning interest 
thereon. In a case where the transaction 
itself is not real, there will be no gift what- 
ever and there is no need to rely upon Sec- 
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tion 10 of the Act, because the subject-mat- 
ter of the alleged gift would continue to be 
the property of the donor and would remain 
so on the date of his death. Only when the 
transaction is a real transaction and there is 
a completed gift, there is scope for the ap- 
plicability of Section 10. As we have pointed 
out already, in this case, the Tribunal Lad 
stated that the gift was a completed gift end 
the donee acquired full and exclusive right 
to the money in question, If so, it was cer- 
tainly open to the donee to invest the mosey 
wherever he liked; but in this case he chose 
to invest the money with his father himself in 
the business which he carried on. From this 
point of view, it cannot be stated that from 
the moment of the donee, namely, the son, 
taking complete possession of the subject- 
matter of the gift, he continued to have that 
possession to the total exclusion of the doror, 
úamely, the father. On the other hand, -he 
very subject matter of the gift which is cash 
in the present case, was utilised by -he 
father in the business run by him in comsi- 
deration of his paying interest to his son on 
the amount invested by him. Therefore even 
though the donee can be said to have assem- 
ed bona fide possession and enjoyment of 




















ion of the donor. 


14. We may point out in this contoxt 
that it was not the case of the accountable 
person nor was it the finding of the Tribuaal 
that at the time when the father made che 
gift on 24th October, 1965, it was subject to 
the condition that the donee should invest 
the money in the business of the father. If 
such a condition has been found, then it can 
be said that the subsequent enjoyment of 
the money by the father was not with refer- 
ence to the subject-matter of the gift, but 
with reference to the right observed at the 
time of making the gift itself. That not being 
the case, it was the subject-matter of the gift 
that was enjoyed by the father subsequently, 

15. Mr. Subramaniam, learned counsel 
for the accountable person, at one stage of 
his argument sought to contend that the 
subject-matter of the gift in the present case 
was not cash, but only an actionable claim. 
We are unable to accept this argument, As 
we have pointed out already, in the case of 
a proprietary concern, the owner of the bvsi- 
ness is exclusively and wholly entitled to all 
the assets and liabilities of the business and 
therefore when he debits his capital account, 
it is not as if he is creating a liability as 
against him in favour of some other perscn, 
but he only draws his own money from the 
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Jusiness and therefore, the conception of 
xctionable claim will be foreign to such a 
situation, 

16. Under these circumstances, we are 
3f the opinion that the Tribunal committed 
an error and we answer the question refer- 
zed to this Court in the negative and in fav- 
Dur of the Revenue. The Revenue will be 
sntitled to its costs. Counsel’s fee 
Rs. 500/- (Rupees Five hundred only). 


Answer in the negative. 
EEA 


AIR 1979 MADRAS 185 
=1979 TAX. L, R. 694 
FULL BENCH 
ISMAIL, SETHURAMAN AND 
RATNAVEL PANDIAN, JJ. 

M/s. Jonas Woodhead and Sons (India) 
Ltd., Madras, Applicant v. Commissioner | 
of Income-tax, Madras, Respondent. 

T. C, No. 117 of 1974, DJ- 20-11-1978. 


Income-tax Act (43 of 1961), S. 37 — 
Capital expenditure or revenue expendi- 
ture — Held -part of royalty paid by 
assessee company to an English Company 
was capital expenditure, 


The assessee Company entered into an 
agreement with an English Company for 
the manufacture of all types of springs 
and suspensions for road and rail vehi- 
zles as were manufactured by the Eng- 
lish Company with the help of the tech- 
nical knowledge and experience possessed 
2y the English Company in connection 
sherewith. In terms of the agreement, 
she assessee-company made payments of 
Rs. 24,000/~ and Rs, 47,000/- for the assess- 
ment years 1967-68 and 1968-69 respec- 
sively to the English Company as royal~ 
sy. The Income-tax Officer disallowed 
one-fourth of the payments, namely 
Rs. 6,000/- for the assessment year 1967-68 
and Rs, 11,750/- for the assessment year 
1968-69 on the ground that such part of 
she payments represented consideration 
Zor services provided by the English Com- 
>any of an enduring nature and was 
cherefore capital in content. Held that 
“ander the agreement with the English 
‘Sompany, what was set Up by the asses~ 
¿ee was a new business. Under the agree- 
ment, the English Company had furnish- 
ed information and rendered services in 
¿etting up the factory itself. Under the 
ferms of the agreement, even after the 
agreement came to an end, there was no 
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provision for dismantling the factory and 
the factory would continue to exist as.an 
asset of the assessee-company and there~ 
fore under the agreement the assessee-« 
company acquired an enduring asset. 
The royalty whose payment was provided 
for in the agreement was in consideration 
of the information furnished and the ser- 
vices rendered by the English Company 
to the assessee-company, which informa« 
‘ tion and services were not confined only 
.to the production of the licensed products, 
but extended also to the.setting up of tha 
factory itself. In view. of this, the con< 
clusion was inescapable that the payment 
made by the assessee company as royalty 
to the English Company had in it an 
element of capital expenditure imbedded. 
25% of the amount paid arrived at by 
the Department was a reasonable percent~ 
age. . . (Paras 20, 22, 23,.24} 
Anno: AIR Manual’ (8rd Edn.), Income- 
tax Act, S. 37, N. 2. 


Cases Referred: Chronological Paras 
AIR 1968 5C 1131: 69 ITR 692 21 
(1968) 67 ITR 23 (Kant) -> « 2l 


S. Padmanabhan and S, V.-Subrama- 
niam, for Applicant; J. Jayaraman and 
Mrs. Nalini Chidambaram, ` for Respons 
dent, 


ISMAIL, J.:— At the instance of the 
assessee, the Income-tax Appellate Tribu- 
nal, Madras Bench ‘B’, Madras, has re- 
ferred the . following ‘question for he 
opinion of this Court :— 


“Whether, on the facts and in the Cira 
cumstances of the case, the Tribunal was 
right in holding that 25% of the amount 
paid by the assessée as royalty to Messrs, 
Jonas Woodhead & Sons, was capital ex- 
penditure and therefore not. allowable as 
a revenue expenditure under the proviy 
- sions of the Income-tax Act, 1961, for the 
assessment years 1967-68 and 1968-69”, 


2.: The assessee is a limited company 
incorporated on 8-3-1963 to carry on the 
business of .manufacturing automobile 
springs. The accounting year of the 
assessee company is the calendar year. On 
8-4-1964, it entered into an agreement 
with Jonas Woodhead and Sons Ltd., hav- 
ing its registered Office in the United 
Kingdom, hereinafter referred to as the 
“English Company” for the manufacture 
of.all types of springs and suspensions for 
road and rail vehicles as were being ma~< 
nufactured by the English Company, with 
the help of the technical knowledge and 
experience possessed by the English Com- 
pany in connection therewith. In the 

preamble portion of the said agreement, 


ALR. ; 


it is stated that the rew. company, name- 

Iy, the assessee-company is desirous of 

obtaining ‘from the English Company the 

right to manufacture and sell such of the ` 
products manufactured and sold by the 

English Company as. are mentioned in the 
agreement subject to and upon the terms 
and conditions therein mentioned. It is 
also stated in the preamble portion that it 
was agreed between the assessee-company 
and the English Company that the asses 
see-company will have ar issued equity 
share capital of Bs. 13,98,000/-.and that 
the English Company will subscribe for 
equity shares equivalent to 331/3 per 

cent of the issued equity share capital. 

The important clauses in the agreement 

are as follows: 

3. ,Clause 1(a) of the agreement defined 
‘licensed products’ as meaning as on the 
date of the agreement, ‘all types or des- 
criptions of springs and all types of sus- 
pension for..road and rail vehicles’. 


4. Clause 2 stated that the English’ 
Company granted tc the assessee-com-< 
pany, subject to the terms of the agree< 
ment, the right to manufacture in accord- 
ance with the processes and techniques of . 
the English Company, the licensed pro~ 
ducts in India and that the assessee agreed 
to provide buildings having a factory. 
area of 35,000 square feet having all ser- 
vices necessary in connection therewith, 
in accordance with the instructions to be 
given by the Englisti Ccmpany for the 
manufacture of the licensed products. ` 

5. Clause 3 dealt with grant of sales 
rights, 

6. Clause 4(a) of the agreement read 

as follows: 

“During the continuance of this agree« 
ment JWS (English Company) will sups 
Ply to the new Company (assessee com= 
pany) all technical incormation and know=. 
how'in the possession of JWS relating 
to the setting up of p:ants suitable for the 
manufacture of the licensed products and 
relating to the actual manufacture there<« 
of including plant drawing estimates, - 
specifications, manvfacturing methods, 
blue ‘prints of production and testing 
equipment and other Jata and information 
necessary or desirabl2 to enable the new 
Company, to manufacture the licensed 
products on the scale required’ and to set ` 
up proper and efficient plants therefor 


provided that JWS shall not be under 
any obligation to supply tc the new Com- 
pany any information which JWS shall | 
itself have received from some third party’ 
and which JWS shall not be at liberty 
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to divulge to the new Company” (Italics 
are ours). 

Sub-clause (b) of this clause proviced 
for the English Company supplying to the 
‘assessee-company from time to time, as 
and when available all such further teeh- 
nical. information, know-how and research 
development relating to the licensed pros 
ducts, the materials -therefor or the ma- 
nufacture thereof which may come to <he 
knowledge of the English Company. 

7. Clause 5 dealt with. manufactur_ng 
standards and tests. Sub-clause (e) of 
this clause ‘provided that ‘the assesste- 
. Company will’ not purchase from: any 
source mot previously approved in writng 
by the English Company and the EngHsh 
Company are appointed purchasing agents 
for all raw material and other mater-als 
and plant to be purchased outside India 
during the term of this agreement. 

8. Clause 6 dealt with the marking of 
the licensed ae 

9. Clause 7 dealt with . advertisements 
and clause 8 dealt with competing pro- 
duct. >` 
10. Clause 9 dealt with visits by the 
employees of the English Company to the 
works of the assessee-company, Sab- 
clause (a) of this clause provided: 

“At the request of the new Company 
(assessee-Company) JWS (the Engish 
Company) will during the period of -his 
agreement and any extension thereof 
arrange for engineers and/or technical 
specialists employed by JWS to visit the 
premises of the new. Company in Irdia 
for the purpose of assisting. and advising 
and co-operating with the new Company 
in connection with the manufacture of the 
licensed products and the setting ur of 
a proper and .efficient plant suitable for 
the manufacture thereof on.the scale re- 
quired by the new Company,” 


11, Clause 10 provided for visits by 
the employees of the assessee-company to 
the English Company's Factories, . 

12. Clause 11 dealt with confidential 
information, Sub-clause (b) of this cleuse 
provided that after the termination of 
this agreement from any cause the aszes~ 


see-company will promptly -return to the . 


English Company at the expense of the 
assessee-company all specifications, de- 
signs, formulas, plans and other technical 
data furnished by the English Company 
under the agreement and remaining in the 
possession of the assessee-company rela~« 
ting to the licensed products. 

<- 13. Clause 12 dealt. with the payment 
of royalty, which is important and. sub- 
clause (a).of it read as follows: 


-ducts turnover 
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“In consideration of: the information to 
be furnished. and services to be rendered 
to the new Company (assessee-company) ` 
by JWS (the English Company) the new 
company shall pay to JWS during the 
contiriuance of this agreement a royalty: 
at the following rates of the licensed pro- 
of ‘the new Company 
which shall be calculated and payable in 
accordance with the provisions of this 
clause:— 

(i) During the a period of twelve 
months commencing on ‘the data on which 
actual. production on a commercial 
scale of the licensed products is started 
by the new company the rate per cent 
shall be 3, 

Gi) During the second period of twelve 
months from such date the rate per cent 
shall be 2. 

(iii) Thereafter the rate per cent shall 
be 14/2”, 


It is unnecessary to reproduce the 
other portions of this. clause. . 

14, Clause 13 dealt with accounts and 
clause 14 dealt with trade marks and 
trade names, Clause 15 dealt with pa- 
tents and clause 16 dealt with assignment 
and sub-licenses, 


15, Clause 17 imposed a restriction on 
the assessee-company not to export the 
licensed products. or sell the licensed pro- 
ducts for export from India without pre- 
vious written approval of the English 
Company. $ 


16. Clause 18 dealt with the life of the 
agreement and provided for a period of 
ten years from the date of production by 
the assessee-company and also provided 
for a further period of ten years, subject 
to obtaining a license from the Indian 
Government. 


17, Clause 19 dealt with the termina- 
tion of ‘the nepecment, other than under 
clause 18. 

18. Clause 20 desti wan ‘notices. to be 
served, i 

19. The agreement : conkeiued a sche- 
dule which was intended to be a form of 
Registered User Agreement to be en- 
tered into between the parties. Clause 4 
of the said Registered User Agreement 
read as follows :— 

“There is no royalty or other remune- 
ration payable by the new Company (the 
assessee-company) to JWS (the English 
Company) for the rights granted to the 
new Company under this agreement.” 

20. The certificate of commencement 
of business -was issued to the assessee- 
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company on 9-3-1964 and the production 
of springs for automobiles commenced on 
1-1-1966. In terms of the agreement re- 
ferred to above, the assessee-company 
made payments of Rs, 24,000/- and Rs. 
47,000/- for the assessment years 1967-68 
and 1968-69 respectively to.the English 
Company as royalty. The Income-tax 
Officer disallowed one-fourth of the pay- 
ments, namely Rs. 6000/- for the assess 
ment year 1967-68 and Rs, 11,750/- for 
the assessment year 1968-69 on the 
ground that such part of the payments 
represented consideration for services 
provided by the English Company of an 
enduring mature and was therefore capi~ 
tal in content. The assessee-company’s 
appeals to the Appellate Assistant Com- 
missioner and the Income-tax Appellate 
Tribunal failed and hence the question 
extracted above was referred to this 
Court for its opinion. E 


' 21. „Before the Tribunal, the assessee 
relied on the ratio of the decision of the 
Supreme. Court in Ciba (India) Ltd’s 
case 69 ITR 692: (AIR 1968 SC 1131) 
and contended that the entire payment 
made by the assessee-company to the 
foreign company was revenue in nature 
and should have been allowed in the 
computation of profits, As against this, 
the Department relied on a decision of 
` the Karnataka High Court in Mysore 
Kirloskar Ltd’s case ( (1968) 67 ITR 23) 
and contended ‘that the authorities 
below were right in disollowing tha 
portion as capital expenditure, 


22. In our opinion, it is not necessary 
to refer to any of these decisions for the 
reasons we will indicate presently, 
There is no dispute im the present case 
that under the agreement with the 
English Company, what was set up by 
the assessee was a new business, Equally 
there is no dispute that umder the 
agreement, the English Company had 
furnished information and rendered ser~ 
vices in setting up the factory itself, 
Under these circumstances, the question 
for consideration is, whether the amounts 
paid by the assessee-company to the 
English’ Campany can be said to be 
wholly revenue in nature so as to entitle 
the assessce-company to claim deduction 
of the whole of the amounts în the com 
putation of its profits,’ . 


23. We have just now mentioned that 
it is unnecessary to refer to any of the 
cases for the simple reason that uli- 
mately the question has to be decided 
on the basis of the ferms of the parti- 


cular agreement and the only general 
principle that can te derived from the 
decisions is that under the terms of an 
agreement, if the assessee acquired a 
benefit of enduring nature that will con- 
stitute “acquisition of an asset” and any 
amount paid for the same would consti- 
tute “capital expenditure’ and on the 
other hand if the assessee had acquired 
merely technical knowledge or know- 
ledge for the manufacture of any 
particular item for a specified dura- 
tion, than he hed acquired only 
a licence to use zhe other party’s 
patent and knowledge and the amount} . 
would constitute “revenue expenditure”. 
In the present case, ¿s we have pointed 
out already, . there is no dispute and the 
terms of the agreement also provided 
for the same, that the English Company 
rendered assistance and furnished infor- 
mation. for the purpoze of setting up a 
factory to produce thz licensed products. 
Under the terms of agreement, even 
after the agreement comes to an end, 
there is no provision for dismantling 
the factory and the factor} will continue 
to exist as an asset of the assessee- 
company and therefore there cannot be 
any controversy that under the agree- 
ment the assessee-company acquired an 
enduring asset, : 


24, The only question for considera- 
tion is whether the assessee made any 
payment for the acquisition of this 
enduring asset: or not. Mr, S. Padmana~ 
bhan, learned couns=l for the assessee- 
company repeatedly conterded before us 
that even though under the agreement 
the assessee-company had acquired a ca- 
pital asset, the assesse2-company had not 
made any payment to the English Com- 
pany for the servires rendered in setting 
up the factory and the payment which 
the assessee-cempany made was only for 
the production of the lic2nsed products 
and mot for anything cise. We are unable 
fo accept this argument or more than 
one reason. We have already referred 
to the terms of the agreement and clause 
4 of the agreement expressly contempla- 
tes the English Company supplying all 
technical information and know-how to 
the assessee-company for setting up a 
plant for the manufacture of the licensed 
products. We have also extracted sub- 
clause (a) of clause 12 which uses the ex- 
pression “In consideration of the infor- 
mation to be furnished and services to be 
rendered” to the new company (assessee- 
company) by JWS (the English Company) 
in general terms, without restricting it 
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towards manufacture of licensed products, 
'Thereforg a combined reading of clause 4 
and clause 42 will lead to the result that 
the royalty whose payment is, provided 
for, In clause 12 was in consideration of 
the information furnished and the servi- 
ces rendered by the English Company to 
the assessee-company, which information 
and services were not confined only to the 
production of the licensed products, but 
extended also to the setting up of tha 
factory itself, In view of this, the conclu~ 
sion is inescapable that the payment 
made by the assessee company as royalty 
to the English Company had in it an ele- 
ment of capital expenditure imbedded, 
and the only question was what shculd 
be the percentage of that element, The 
Tribunal has found as a fact 25% arziv~ 
ed at by the Department was a reason= 
able percentage, and there was no argu 
ment relating to this percentage becore 
us, 


25. For coming to the ¢onclusion 
which we have come to we are not rely~ 
ing exclusively on the absence of any 
provision in the agreement that the ser= 
vices rendered’ and information furnished 
for the setting up of the factory were 
free as contended by the learned counsel 
for the assessee, but we are drawing the 
inference from the combined effect of the 
clauses contained in the agreement, to the 
most important of which we have already 
drawn attention. It is worthwhile to re~- 
fer to One other feature. We have al~ 
ready referred to the form of the User 
agreement annexed to the agreement in 
question. Clause 4 of the said User 
Agreement annexed to the agreemen: in 
-question stated that there was no royalty 
or other remuneration payable by the new 
company, that is, the assessee-company 
‘to the English Company for the rights 
granted to the assessee-company under 
that agreement. This will make it clear 
that what was provided for in clause 12 
was not the remuneration for user of the 
rights granted by the English Company 
but a composite payment for all the ser- 
vices rendered and information furnished 
by the English Company to the assessee- 
company in the setting up of the faciory 
as well as the manufacture of the licen- 
sed products in that factory, 


26. In view of these features present 
in the case, we are clearly of the opinion 
that the answer to the question referred 
to this Court must be in tha affirmative 
and in favour of the Revenue. We ac- 
cordingly answer the question in the 
affirmative and in favour of the Revenue, 
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27. We have not referred to any de- 
cided cases, because in reply to the spe~ 
cific question put to the learned counsel 
for the assessee-company, the learned 
counsel stated that there is no direct de~- 
cision of any court on an agreement simi- 
lar to the one in the present case and 
dealing with the claim to apportion the 
payment partly as capital and partly as 
revenue. 

28. The Department will be entitled to 


its costs of this reference. Counsel's 
fee Rs, 500/4- (Rupees five hundred 
only), 


Answer in the .affirmative, 
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. T. RAMAPRASADA RAO, C. J, 
AND RAMANUJAM, J, 


Marimuthu Gounder, Appellant v., 
Ramaswamy Gounder and others, Res- 
pondents, 


Letters Patent Appeal No. 73 of 1978. 
D/- 11-9-1978.* iu ae 

(A) Contract Act (9 of 1872), S. 74 — 
Sale-amount paid whether advance or 
earnest money, i 

Where the parties expressly stipulated 
that what was paid under the document 
was not earnest money but advance and 
the amount bore a very great proportion 
to the totality of the consideration. as well. 
the amount must be characterised as adv- 
ance and not earnest money, Generally 
earnest money forms a small proportion 
or ratio to the consideration which is 
agreed to be the consideration to be pas- 
sed by one to the other under a contract 
of sale. (Para 2) 

Anno: AIR Manual (8rd Edn.). Con- 
tract Act. S. 74, N. 20, 

(B) Contract Act (9 of 1872), S. 74 — 
Damages for breach of contract — Quan- 
tum — Proof of damages necessary. 

Proof of actual damage is a sine qua 
non to seek damages, The person claim- 
ing has to plead such amount and to fur- 
ther substantiate it by acceptabe evid- 
ence, (Para 2) 

Anno: AIR Manual (8rd Edn.). Con- 

tract Act, S. 74. N, 12. 
Cases Referred: Chronological: Paras 
AIR 1963 SC 1405 
AIR 1915 Mad 896: 

(FB) . 


*(Against judgment of Sethuraman, J. 
reported in (1978) 2 Mad LJ 313). 
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S. Palanisami, for Appellant. 


T. RAMAPRASADA RAO, C. J.: — 
The unsuccessful second defendant in 
O, S. No, 112 of 1972 on the file of the 
Subordinate Judge, Udumalpat. who 
could not get relief in this Court in Ap- 
peal No. 526 of 1973, is the appellant, 
The plaintiff entered into an agreement 
of sale with the defendants under Ex, B-2. 
A sum of Rs. 10,000/- was paid as adv- 
ance to the defendants by the plaintiff, 
Inter alia there were other terms under 
which the plaintiff should purchase the 
property from the defendants. On the 
foot that the defendants committed 
breach of contract, the plaintiff filed the 
suit for the recovery ` of the sum of 
Rs. 10,000 together with interest from the 
date of payment, This was resisted by the 
defendants on the ground that they did 
not commit breach and that under the 
terms of the agreement the sum of 
Rs. 10,000/~ was forefeitable. The de- 
fence was: 

“If the defendants committ default the 
plaintiff's only. remedy was to file a suit 
for specific performance, In other words. 
he is not entitled to refund of Rupees 
10.000/-.” 


The trial Court found that ït was the 
plaintiff who committed the breach of 
contract and that the plaintiff could only 
file a suit for specific performance and, 
therefore, would not get back the sum 
of Rs, 10,000/-. In the course of trial, the 
parties have examined . themselves and 
the defendants spoke through three wit- 
nesses, It is common ground that the 
defendants did not let in any evidence 
at the time of trial as to the nature of 
damage and the quantum of damage suf- 
fered by them after the agreement of sale 
was entered into, Obviously. the defence 
as well as the trial proceeded on the 
basis that plaintiff's only remedy was to 
file a suit for specific performance and 
not ask for a return of the sum of 
Rs. 10,000/- paid as advance under the 
contract of sale, The result was that there 
was no pleading about the nature or 
quantum of damage suffered by the 
defendants by reason of the breach said 
to have been committed then by the 
plaintiff and the defendants did not let 
in any orel evidence as well to show that 
they did suffer actual damage as a result 
thereof. It was also the contention of the 
defendants that they were throughout 
in possession of the property notwith- 
standing the agreement of sale, though, in 
the course of trial, it was found that at 
some time the defendants parted with 


Marimuthu Gounder v, Ramaswamy Gounder 


A.LR. 


possession of the land which was a bar- 

ren land to the plaintiff. We are, however, 

concerned at this stage with the above 

facts and particularly the two important 

features which loom large’ in this case, 
namely, that there was no pleading as to 

the nature and quantum of damage suf- 
fered by the defendants, there was no 
proof regarding the same and that the 
express defence of the defendants was 
that they were in possession and they 
did not part with the possession of the 
land agreed to be sold to the plaintiff, 
As already stated. the learned Subordi- 
nate Judge dismissed the suit. On appeal, 

Sethuraman, J., agreed with the trial Court 
that it was the. plaintiff who commit- 
ted default. But he, however, considered 
in detail the question whether the plain-' 
tiff can have no relief at all in the ab- 
sence of any proof of damage by the 
defendants and whether the defendants 
could unjustly enrich themselves by for- 

feiting the sum of. Rs. 10,000/-. paid ex- 

pressly as advance under Ex, B-2. The 

learned Judge referred to the relevant 

decisions and particularly to the decision 

of the Supreme Court reported in Fateh 

Chand v, Balakrishna Dass (AIR 1963 SC~ 
1405) which laid down that in assessing 

damage the Court has, subject to the 

limit of the penalty stipulated, jurisdic- 

tion to award such compensation as it 

deems reasonable having. regard to all 

the circumstances of the case. The 

learned Judge also noticed that an under- 

taking to pay a sum of money or to for- 

feit a sum of money fixed in terrorem 

without. reference to «ny estimated 

damages on breach of the contract is in 

the nature of penalty and that the party 

claiming compensation must prove the 

loss suffered by him. In the light of 

sudh decisions, the: learned Judge. said 

that in the absence of pleading, proof 

and an issue on the nature and quantum 

of damage suffered by the de- 

fendants, the plaintiff would be en- 

titled to the return of the sum of 

Rs, 10.000/- with interest as claimed. It 

is as against this, the present letters 

Patent appeal has been filed, 


2. Mr. Palaniswami strenuously con- 
tended that as the amount is in the na- 
ture of earnest money, it could be for- 
feited notwithstanding the absence of 
proof of damage. Relianze was placed 
upon a decision of our High Court in 
Natesa Aiyar v. Appavu Padayachi 
LR 38 Mad 178): (AIR 1915 Mad 896) 
(FB). Apart from the fact that we have 
our own doubts whether, in the light of 


1979 


the later pronouncements of the Srp- 
reme Court, the ratio of the above ĉe- 
cision would still be applicable to the 
facts of this case. we are bound to pomt 
out even at this stage that the partes 
expressly stipulated that what was pzid 
under Ex, B-2 was not earnest money 
but advance, Jt is reasonable also to 
characterise this amount as advance. 
since it bears a very great proportion to 
the totality of the consideration as well. 
Generally earnest money forms a small 
proportion or ratio to the consideration 
which is agreed to be the consideration 
to be passed by one to the other under 
a contract of sale, Having regard to the 
fact that the amount of Rs. 10.000/- vas 
paid, treated and nomenclatured as ad- 
vance under Ex, B-2, we are unable to 
agree with Mr. Palaniswami that the 
amount paid should be treated automatis 
cally as earnest money, Again in ‘the 
absence of pleading that the defendaats 
have suffered damage to the tune of 
Rs, 10,000/-. the plea that the entire 
amount. paid by the plaintiff cen- 
not be damanded and the defendants are 
not under an obligation to refund it is‘ 
an extreme contention. We, searched in 
vain for proof of any such sufferance of 
damage and in fact Mr, Palaniswami was 
called upon to refer to such a plea or 
a statement in the witness box by ‘he 
winesses examined on the side of 
the defendants, He was unable to 
refer to any specific statement by 
the defendants or by the witnesses 
examined on their side. It was in those 
‘circumstances* that Sethuraman. J.. said 
that without reference to any actual 
damage, the amount referred to in ~he 
agreement cannot be forfeited, becaase 
it would be in the nature of penalty, 
Proof of actual damage is a sine qua ron 
to seek damage. The Supreme Court 
noticed the inequity in a case where an 
automatic forfeiture is sought for by a 
defendant and their conclusion is based 
upon the principle that nobody can un- 
justly enrich himself, It was open to 
the defendants to have pleaded that vay 
and not only pleaded in that way which 
they have to in law, but also substantiat- 
ed the same by acceptable evidence. We 
have- referred to the written stete- 
ment in which the defendants’ case was 
that the only remedy of the plaintiff was 
to file a suit for specific performance end 
they are not entitled to refund the sum 
of Rs. 10.000/-, It is in the same per- 
spective that the oral evidence also was 
let in and there was no express or im- 
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Dlied reference to any sufferance of 
damage by the defendants. It was in 
these circumstances that Sethuraman, J.. 
tightly held that it was necessary for the 
Darty not. in: breach to prove the actual 
amount of damages suffered so that to 
“hat extent the amount already paid may 
de allowed to be retained. In the ab- 
sence of any proof or, as we said, even 
an allegation in the pleading of such 
damage, it appears that the learned Judge 
zs right in his conclusion. 
3. The appeal is dismissed, 
Appeal dismissed, 
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“RAMAPRASADA RAO C. J, 
AND RAMANUJAM, J. 
Sunshine Co., Petitioner v. Chief Con- 
zroller of Imports and Exports, New 
Delhi and others, Respondents. 
Writ Petn. No. 6078 of 1973, D/- 6-7- 
1978. 


(A) ` Constitution ’ of India, Art. 14 — 
Executive and administrative actions — 
Fixation of different basic periods for 
zalculating quota of established impor- 
iers for distinct items, if amounts to dis- 
zrimination. 


Where public notice dated 25-10-1971 
provided the basic period for the purpose 
>f calculating the quota of established 
-mporters on the basis of past imports 
trom 1951-52 to 1966-69 for all items un- 


- less otherwise provided, but in respect of 


dates (dry fruits), the said public notice 
fixed the basic period from 1956-57 to 
1965-66, the fixation of two basic periods 
for two distinct subjects of imports. (ie, 
dry fruits and fresh fruits) would not 
amount to discrimination, more so when 
such fixation was with reference to tota- 
lity of national economy and the availa- 
bility of foreign exchange. Test of dis- 
trimination pointed out. (Para 5) 

Anno: AIR Comm. Const. of India 
(2nd Edn.) Art. 14, N. 42 (ze). 


(B) Constitution of India, Art. 226 —- 
Nature of duties that can be enforced 
by mandamus, 

Only if there is a violation of public 
duty by a public officer in the normal dis- 
vharge of his duties, a writ of mandamus, 
which is an extraordinary remedy, wil 
be issued, . (Para 7) 

Anno: AIR Comm. Constn. of India 
(2nd Edn.), Art. 226 N. 113 (A). 


LV/BW/F542/78/SSG 
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Aiyar and Dolia, for Petitioner; K, N, 
Balasubramaniam, for Respondents, 

ORDER :— The petitioner seeks for a 
writ of mandamus or any other appro- 
priate writ directing the respondents to 
issue an edditional licence for the value 
of Rs, 72,444, for the import of dates’ on 
the basis that the main licence should be 
for the value of Rs, 1,56,000 and for an- 
cillary reliefs, 


2, On the basis of past imports the peti= 
tioner obtained what is known as quota 
certificate which enabled him to import 
‘dates from Iraq. As is usual, public 
notices were issued in the year 1971, pre- 
scribing the circumstances under which 
various quota certificates can be obtained 
by established importers in relations to 
their previous imports, We are here con- 
cerned with a public notice dealing with 
two distinct items, This public notice is 
dated 25-10-1971, It provided that the 
basic period for the purpose of calculat~ 
ing the quota of established importers 
would be from 1951-1952 to 1966-1967, 
for all items unless otherwise provided. 
But in respect of dates the public notice 
provided that the, quota certificate would 
be calculated on the basis of past imports 
of dates from Iraq during the period from 
1956-57 to 1965-66, 


So far es fresh fruits were concerned, 
quota certificates would be issued on the 
basis of past imports during the- period 
from 1951-52 to 1966-67. The petitioner 
claims that he is aggrieved by such dis- 


crimination in the matter of adoption of. 


the basic period which formed the foun- 
dation for evaluating the quota certifi- 
cate. In fact, the petitioners case is 
that, if the ordinary basic period provided 
for other articles, namely, 1951-52 to 
1966-67, is adopted he would be entitled 
to quota certificate of the value of 
Rs. 1,54,246, and that by reason of bring- 
ing dates within the shorter basic period 
he was granted a quota 
for the value of Rs. 83,556, This was 
obviously based on the fact that the basic 
period was taken as 1956-57 to 1965-66. 
The complaint is that the basic period 
should be taken ds 1951-52 to 1966-67, 


3. The petitioner honestly refers to 
the fact that there would not be any ex- 
tra strain on foregn exchange by extend- 
ing the basic period of 1951-52 to 1966-67 
to established importers of dates from 
Iraq on a par with established importers 
for dry fruits and fresh fruits from other 
countries, as the available foreign ex- 
change among the eligible established 


_lated to two different commodities. 
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importers would not be depleted by such 
adoption. 


4, In these circumstances, claiming 
that he has been discriminated, 
the petitioner seeks for a writ of man- 
damus. We do not find a counter-affi- 
davit in our papers, but learned counsel 
for the respondents read out a copy of 
the counter affidevit said to have been 
filed in this court, and would say that 
the fixation of two basic periods for two 
distinct subjects of import would not 
amount to discrimination, that even 
otherwise such basic periods are fixed 
with reference to the totality of national - 
economy and the availability of foreign 
exchange and that such decisions. being 
the products of policy carnot be lightly 
interfered with by civil courts, He would 
add that there is no public duty on the 
part of the respondents to issue’ such 
quota certificates as asked for by the 
petitioner, 


5. We are entirely in egreement with 
learned ccunsel for the respondents; firstly 
the fixation of two basic periods for the 
different and separate subjects of impor- 
tation does not pose any differentiation 
and therefore it does not result in dis- 
crimination, Discrimination can be at- 
fributed only in cases where similar pro- 
ducts and similar persons are given dif- 
ferential treatment without any reason- 
able basis for making such discrimina- 
tion. Here, in this case, the two basic 
periods which are now in challenge, re- 
One 
such commodity is dates and the other 
is fresh fruits. In the case of fresh 
fruits, the basic period was fixed as 1951- 
52 to 1966-67. In the case of dates the 
basic period was fixed as 1956-57 to 1965- 
66. There may be valid reasons for fix- 


ing such different basic periods, We are 
not, however, called upor. to discover 


what the reason is, As the fixation of 
two different basic periods for two dif- 
ferent commodities does not present a 
situation wherefrom discrimination can 
arise, we are unable to accept the con- 
tention that such a discrimination has 
resulted and that the petitioner is enti- 
tled to relief. 


6. Even otherwise, public policy, 
which is the creation of the administra-~ 
tive machinery of the State, depends up- 
on myriad objectives, which are sought 
to be achieved with the aid of special 
knowledge and expertise at the State’s - 
command, The petitioner himself is 
aware that the fixation of the value of 
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the quota certificates based upon -basic 
periods, etc, involves an impact on 
foreign exchange. Obviously, this wasin 
the mind of the authorities who were 
responsible for the issue of the public 
notice fixing different basic periods for 
different products, i l 
7. Lastly, we have not been shown 
any rule of law which would compel ~he 
respondents to issue quota certificates 
es asked for by the ‘petitioner, Only if 
there is a violation of public duty br a 
public officer in the normal discharge of 
his duties, a writ of Mandamus, which 
is an extraordinary remedy, will be issu~ 
ed. In the absence of any proof of such 
violation of public duty on the part of 
the respondents, we, in our discretion, 
are not inclined to issue a writ of man- 
damus, which is the relief asked for. For 
the reasons stated above, the writ peti- 
tion fails and is accordingly dismissed, 

There will be no order as to costs. 
Petition dismissed, 
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AND SATHAR SAYEED, J. 


. Jameela Beevi and others, Appellants 
w. Sheik Ismail, Respondent. 


` Letters Patent Appeal No, 73 of 1875, 
D/- 13-6-1978.* 


Mohamedan Law — Gift — Conditiens 
for validity — Gift simpliciter or lfe 
estate — Deed in question held creaced 
only a life estate and not a gift in futuro. 
A. S. No, 755 of 1969 (Mad), Reversed 
(Deed — Construction). 


It is well established that fn order to 
constitute a valid gift under the Moka- 
medan Law, the three necessary elements 
which constitute such a gift are, a decla- 
ration of gift by the giver, the acceptance 
of the gift by the donee which accent- 
ance may be expressed or may be infer- 
red by necessary implication and las-ly 
delivery of possession of the subje:t- 
matter of the gift by the donor to ‘the 
donee, But in the course of time certain 
exceptions have been engrafted in ‘the 
matter of the upholding of a gift net- 
withstanding immediate delivery of pas- 
session of the subject-matter of the gift. 
One such exception is a case where the 





"(Against order of N. S. Ramaswami, J. 
in A. S. No. 755 of 1969). 
LV/AW/F535/78/VBB 
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donor without reserving dominion over 
the corpus of the property or any share 
therein, stipulates only for a right to 
enjoy the income from the -property 
during his lifetime or makes the gift sub- 
fect to a condition that the donee shall 
pay the whole of the income from the 
property or the part thereof to a person 
of his choice during the lifetime of such 
a person, Though this appears to be an 
apparent exception to the generality of 
the rule embodying the three conditions 
which would make a valid gift, yet it is 
not really an exception, Reservation of a 
right to enjoy the income, though ordi- 
narily called a life estate does not mili- 
tate against the validity of the gift be- 
cause the corpus of it is absolutely given 
over to a named individual and the con- 
dition whereby the income should be en- 
fioyed either by the donor or his nominee 
does not detract from or violate the 
essence of a valid gift, Tf in a given 
illustration the subject-matter of the 
gift is sliced away by the donor, or the 
condition or restriction contemporaneous- 
ty imposed by the donor, is so obvious 


that one would understand the 
gift as taking away a portion 
of the corpus of the gift, then 


Mohamedan Law does not accept it as a 
valid gift, The reason is obvious. By 
imposing such a restriction as above, the 
entirety of the property which is the sub- 
fect-matter of the gift is not given away 
but only a portion thereto, This is not 
possible to make it a valid gift. If, how- 
ever, the restriction or the condition is 
such whereby a right to enjoy the income 
from the gifted property is contemplated, 
and whether such enjoyment is by the. 
donor or by his nominee, it would not 
tantamount to the taking away of a por- 
tion of the corpus of the property, but it 
is only a temporary right to enjoy the 
usufruct therefrom, (Para 7) 


Held, on going through the document 
(Ex. B-7), that only a life estate was 
created in favour of the first defendant 
and not a gift in futuro and therefore, 
failure to give possession through the 
document in question, did not affect vali- 
ity of the transfer, A. S. No, 755 of 1969 
(Mad), Reversed. (Para 8) 


SATHAR SAYEED, J.: — The unsuc- 
zessful appellants in A. S. No. 755 of 1969 
Rave preferred the above Letters Patent 
Appeal. One Sheik Ismail filed a suit for 
partition and separate possession of his 
share in B, C and D schedule properties. 
The short case of the plaintiff was that he 
is the eldest son: of Shamsuddin and the 
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first defendant in O. S. No. 38 of 1960 is 
his sister, Defendants 2 and 3 are the 
sons of first defendant, Shamsuddin had 
another son by name Abdul Khader who 
died.in the year 1964 and the 4th defen- 
dant is the wife of the said Abdul Khader, 
The plaintiffs mother Hussain Beevi wife 
of Shamsuddin diedin the year 1962. Ac- 
cording tothe plaintiff B schedule proper= 
ties belong to his mother and he is entitled 
to a 3/10 share in those properties. His 
further casé was that C and D schedule 
properties are family properties and he 
is entitled to a share in the said proper- 
ties, His further case was that Shamsud- 
din has executed two documents, under 
Exs. B-7 and B-10 in the year 1966 with- 
out the consent of the other sharers and 
the said two settlement deeds are not 
valid and binding on him. 


2. Therefore, he claims a share in the 
properties, Defendants 1 to 3 contended 
that the plaintiff is not entitled to any 
share in the properties except in item 3 
of B schedule. They also disputed the 
share of the plaintiff, Inter alia, these 
defendants contended that by a settlement 
deed under Ex. B-7, dated 10-1-1966, 
Shamsuddin has settled the first item of 
C schedule properties to defendants 1 to 3, 
reserving to himself only the income 
therefrom for his life. They also contend- 
ed that item 2 in C schedule has been 
settled by Shamsuddin on the second 
defendant by a deed dated 10-6-1966 and 
possession was given to the second defen- 
dant. Therefore they contended that the 
plaintiff cannot claim any share in the C 
schedule property. We are not concerned 
_ with the remaining facts of the case. The 
trial Court on going through the docu- 
ments and also the oral evidence, held 
that the plaintiff is entitled to a share in 
item 3 of B schedule and item 1 in C 
schedule. He has also granted a decree 
for a sum of Rs, 307/- towards 2/8rd 
share of the plaintiff with respect to the 
movables in D schedule, and directed the 
plaintiff to pay a sum of Rs. 3,910/-, to 
defendants 1 to 3 towards the debts pay- 
able by his father and left by him at the 
time of his death, The learned trial Judge 
has also directed the plaintiff to pay a 
sum of Rs. 667/- to defendants 1 to 3 pay- 
able by the plaintiff towards his share 
with respect to the funeral expenses of 
his father Shamsuddin. It is against this 
judgment and decree in O. S. No. 38 of 
1968, defendants 1 to 3 preferred A. S. 
No. 755 of 1969 to this Court, The main 
contention and attack of defendants 1 to 3 
in A. S. No. 755 of 1969 to the trial Court 
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decree was that the trial Court 
erred in granting a decree with respect 
to item 1 of C schedule property in favour 
of the plaintiff, Let us see what is C 
schedule property and under what instru- 
ment the plaintiff claims that he is enti- 
led to a share in that property, Sham- 
suddin who is the father of the first 
defendant and grandfather of defendants 
2 and 3 has executed a səttlement deed 
Ex. B-7 dated 10-1-1956 in favour of the 
first defendant, Item 1 of this settlement 
deed is a rice mill, item '2 is a trust pro- 
perty wherein certain directions are 
given for the performarce of certain 
fathias from and out of the income of the 
said item, Item 3 is a house property in 
which Shamsuddin and his sons had 
shares. he plaintiff who is one of the 
sons of Shamsuddin claims a share in 
item 1 of the C schedule property. As far 
as item 3 of C schedule is concerned, 
there is no dispute and nothing has been 
argued before N. S. Ramaswami, J. who 
heard the appeal A, S. No. 755 of 1969. 
The main contention of defendants 1 to 3 
who are the appellants before us and who 
were the appellants in A. S, No, 755 of 
1969 is that the plaintiff is not entitled 
to a share in item 1 of C schedule be- 
cause, under the settlement deed Ex. B-7, 
the disposition was in favour of Sham- 
suddin so long as he was alive and sub- 
sequent life estate in favcur of the first 
defendant and ultimately the property 
goes to defendants 2 and 3, According 
to the appellants, such a settlement is 
valid and binding on the plaintiff and 
the decree granted by the trial Court to 
the plaintiff with respect to this item is 
illegal and invalid, 


3. When the appeal was heard by 
N. S. Ramaswami, J. it was erroneously 
argued on ‘behalf of defendants 1 to 3 
that Ex. B-7 is a gift deed, The doner, 
Shamsuddin, has given and gifted item 3, 
the house property, under the same deed 
and therefore it has to be presumed that 
item 1 of the C schedule has also been 
gifted to the first defendant. The learned 
counsel presuming thet Ex, B-7 is a gift 
deed, argued that a valid gift has been 
granted to defendants 1 to 3 and there- 
fore the plaintiff is noè entitled to d share 
in item-1 of C schedule property. N. S. 
Ramaswami, J, on the basis of the argu- 
ments of the appellants’ counsel held that 
the document Ex, B-7 is a gift in futuro 
and not a gift in praesenti and therefore 
the said document with respect to item 1 
is invalid. According to the learned 
Judge, the donor has clearly stated in 
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Ex.. B-7, that as far as item 1 of the C 
schedule is. concerned, after the donor’s 
lifetime, his daughter, the first def2n- 
dant, should get the property and that 
too. net the corpus but only the usufruct 
and the corpus should be taken ultimete- 


ly by the grandchildren who are def=n-, 
The learned Judge. held - 


dants 2 and 3. 
that the trial Court. was right in its con- 
clusion that the gift is only in futuro 
and as such the.donor did not intend to 
transfer any interest in the property in 
praesenti. With these observations, ihe 
learned Judge (N. S. Ramaswami, J.) dis- 
missed the appeal. It is against the dis- 

missal of A. S.:No. 755 of 1969, the above 


Letters Patent Appeal has been prefer- 


red, 


4. It is contended and argued before 
us by the counsel appearing for the ap- 
pellants that the gift with respect 
to: item 1 of the C schedule property is 
a valid one and the plaintiff cannot cleim 
a share in that property, We have gone 
through the. document Ex. B-7. In. that 
document, the donor has. stated that his 


eldest. son i.e., the plaintiff was not amic- . 


able with him and that in order to avoid 
disputes in future with reférence to the 
settlor’s property after settlor’s death, 
the first defendant on account of the s2r- 
vices rendered by. her to the settlor, end 
also on account of her love and affection, 
will get certain properties. The document 
further ‘mentions that the’ settlor would 
enjoy items 1 and 2 of the settlement 
deed for his life and after his life, ‘he 
settlee (first defendant) would take iter. 1 
(rice mill) and utilise for herself the in- 
come therefrom after meeting repair ex- 
penses, and that after the first defendart’s 
(settlee’s) life, defendants 2 and 3° would 
take the property absolutely, 


5, On a fair reading of the settlement 
deed, it is very clear that what Sham- 
suddin intended to do with respect to 
ftem 1 was, that he wanted to take ‘fhe 
income from this property for his life 
and he did not retain any portion of the 
corpus or any dominion, that is to say, 
he should enjoy the usufruct. of this item 
of property, so long as he is alive and 
after his death, the property will go to 
the first defendant and after her death, 
it should go to defendants 2 and 3. There- 
fore, a reading of the document Ex, E-7 


with respect to item 1 evidences that a- 


life estate has been created’ in favour of 
the first defendant and after the decth 
of the first defendant the ee will 
go to defendants 2 and 3. 
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[Prs. 3-7} Mad. 195 


_6. The learned counsel before us has . 
argued that it is a gift pure and simple 
and the same argument was also advanc- 
ed before N..S. Ramaswami, J. when he 
heard the appeal in the case. If the docu- 
ment is construed to be a gift with res- 
pect to. item 1, then N. S. Ramaswami, J, 
justified in holding that 
it is a gift in futuro and therefore it is 
not valid. ‘On a fair reading of the docu- 
ment Ex. B-7, it is clear, as far as item 1 
is concerned, itis. not a gift but it is 
only a life estate created by the donor 
in favour of the . first defendant, and 
after her death the property would go to 


‘defendants 2 and 3, The trial Court has, 


by misapprehension, thought that it is a 
gift and therefore, held that possession 


_Wwas not given to the donee, namely, the 


first defendant and that Shamsuddin re- 
tains his right over the corpus and there~ 
fore it is not . valid. As stated above, 
after going through the document it is 
clear that as far as item 1 under the 
document is concerned, life estate is 
created and not. a gift as alleged and con- 
tended by the first defendant. In this 
document, with respect to item 1, there 


‘is no descriptive clause resulting, in 


divestiture of the property. The settle- 
ment deed, as far as item 1 in C schedule 
is concerned, explicitly mentions that 
Shamsuddin will enjoy the property so 
long: as he is alive and after his death, 
the rice mill will be enjoyed by the first 
defendant and after her death it will go 
to. defendants 1 to 3, 


7. It is pail established that in order 
to constitute a valid gift under the Moha- 
medan Law, the three necessary elements 
which constitute such a gift are, a decla- 
ration of gift by the giver, the acceptance 
of the gift by the donee which acceptance 
may be expressed or may be inferred by 
necessary implication and lastly delivery 
of possession of the subject-matter of the 
gift by the donor to the donee. But in 
the course of time certain exceptions have 
been engrafted in the -matter of uphold- 
ing of a gift notwithstanding immediate 
delivery of possession .of the subject- 
matter of the gift. One such exception 
is a case where the donor without reserv- 
ing dominion over the corpus: of the pro- 
perty or any. share therein, stipulates 
only for a right to enjoy the income from 
the property during his lifetime or makes 
she gift subject to a condition that the 
donee shall pay the whole of the income 
from the property or that part thereof to 
a person of his choice during the lifetime 
o£ such a person, Though this appears to 
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. be an apparent exception to the genera- 
lity of the rule embodying the three con- 
ditions which would make a valid gift, 
yet it is not really an exception, Reser- 
vation of a right to enjoy the income, 
though ordinarily called a life estate does 
not militate against the validity of the 
gift because the corpus of it is absolutely 
given over to a named individual and the 
condition whereby the income should be 
enjoyed either by the donor or his nomi- 
nee does not detract from or violate tha 
essence of a valid gift, If in a given illus- 
tration the subject-matter of the gift is 
sliced away by the donor, or the condi- 
tion or restriction contemporaneously 
imposed by the donor is so obvious that 
one would understand the gift as taking 





away a portion of the corpus of the gift,. 


then Mohamedan Law does not accept it 
as a valid gift, The reason is obvious. By 
imposing such a restriction as above, the 
entirety of the property which is the 
subject-matter of the gift is not given 
away but only a portion thereto, This is 
not possible to make it a valid gift. If, 
however, the restriction or the condition 
is such whereby a right to enjoy the in- 
come from the gifted property is con~ 
templated, and whether such enjoyment 
is by the donor or by his nominee, if 
would not tantamount to the taking away 
of a portion of the corpus of the pro- 
perty, but it is only a temporary right to 
enjoy the usufruct therefrom, 


8. Keeping this position of law in mind, 
we have to see whether Ex. B-7 with 
respect to item 1 is a life estate or a gift 
simpliciter, The counsel for the appel- 
lants both before N. S. Ramaswami, J, 
and before us argued on a wrong misap~ 
prehension, thatitisa gift,andthe Courts 
below, construing item 1 of C schedule 
as a gift, have erroneously held that it is 
not binding on the plaintiff, The trial 
Court has taken the view that it is a gift 


and on the basis of that, it held that pos- ` 


session was not given to the donee and 
therefore, it violates one of the essential 
conditions of gift, As stated above, on 
going through the document Ex, B-7, it is 
found that only a life estate is created 
in favour of the first defendant and not a 
gift. The trial Court has not applied its 
mind to this point and has erroneously 
considered this item of property as fal- 
ling within the purview of S. 149 of the 
Mullah’s Mohamedan Law. With great 
respect, we disagree with the finding of 
N. S. Ramaswami, J. who held that it is 
a gift in futuro, In view of the above 
observations, we allow the 
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Patent Appeal and set aside the judg- 
ment in A. S, No. 755 of 1969 and also 
the decree in O, S, No. 38 of 1968 of tha 
Sub-Court, Nagapattinam, as far as 
item 1. of C schedule property is con- 
cerned end confirm the decree of the 
Trial Court in other respects, We direct 
the trial Court to construe, in the line 
indicated above, We, therefore, remand 
this case to the trial Court for fresh dis- 
posal as far as item 1: of C schedule is 
concerned, Hence we dismiss the appeal 


with costs, 
Appeal dismissed, 
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ISMAIL AND NAINAR 
SUNDARAM, JJ. 


M/s, Moneys Transports, Tiruchira- 
palli, Appellant v. The Tanjore Co-ope- 
rative Marketing Federation Ltd, Res- 
pondent. i 

Appeal No. 582 of 1974, Dj- 15-6-1978, 

(A) Limitation ‘Act (36 of 1963), S. 14 

— “Time during which Plaintiff has been 
Prosecuting: with due diligence another 
civil proceeding ............° — Meaning of 
= Return of plaint for presentation to 
proper Court under O. 7, R. 10 — Inter- 
val of time between order for return and 
actual return of plaint is covered and is. 
Ao be excluded in computing limitation 

(Para 3) 

Anno: AIR Comm, Civil P, C, (9th 
Edn.), O. 7, R. 10, N. 9. 

(B) Civil P. C. (5 of 1908), O. 7, 
E. 10 (2) — Procedure laid down therein 
is mandatory. 

Till the procedure laid down in O. 7, 
R. 10 (2) is completed, and the plaint is 
actually returned to the plaintiff, he is 
entitled <o the exclusion of the period 
from the date of order fer the return of 
the plaint, in computation of the pericd . 
of limitation for his suit. (Paras 3, 4) 

Anno: AIR Comm, Civil P. C. (8th 
Edn.), O. 7. R. 10, N. 1. 

Cases Referred: ~ Chronological Paras 
AIR 195¢ Mad 596 ; (1950) 1 Mad LJ 657 


5 

N. Srivatsamani, for Appellant; T. R 

Mani and S. Gopalaratnam, for Respons 
dent. 

ISMAIL, J.:— This is an appeal pre« 

ferred by the plaintiff in OS No. 65 of 

1972 on the file of the Ccurt of the Sub- 


CW/DW/B79/79/JR/VBB_ - east gee 


1978 . | 


ordinate Judge, Nagapattinam, dismis~ 
sing the suit solely on the ground that 
the same was barred by limitation. Tae 
suit was filed by the appellant agairst 
the respondent for recovery of a sum of 
Rs, 24;140/-, with interest, The suit was 
originally instituted before the learned 
Subordinate - Judge, Tiruchirapalli, on 
3-10-1970. ‘There is no dispute that the 
suit so instituted was within time. The 
respondent herein took up the plea that 
‘the: Sub Court, Tiruchirapalli, had no 
jurisdiction to entertain the suit, and 
that the competent court to entertain 
and dispose of the suit was the Sub 
Court, Nagapattinam. This question 
whether the Sub Court, Tiruchirapalli, 
had jurisdiction or not, was tried- as a 
preliminary issue, and the learned Dis- 
trict Judge-Trainee functioning as the 
Fourth Additional Subordinate Judge, 
Tiruchirapalli, by an order dated 23-d 
Sep., 1971, held that the Sub Court, Tiru- 
chirapalli, had no jurisdiction to enter- 
tain and dispose of the suit, and the com- 
petent court to entertain and dispose 2f 
the suit was the Sub Court, Nagapatti- 
nam, and ordered the return of the plaint 
‘for presentation to thé proper court. The 
learned Judge has actually made the en« 
dorsement on the plaint only on 13th 
Oct., 1971, noting that the plaint was az=- 
‘tually returned on 13th Oct, 1971, Cn 
the very next day, viz., 14th Oct., 1971, 
the plaint was presented before the Sub 
Court at Nagapattinam. Before the Sub 
Court of Nagapattinam the respondent 
herein took up the plea that the suit was 


barred by limitation and that plea was  ' 


the subject-matter. of the 11th issue for 
_ trial. In. fact, it would appear that the 
respondent requested the Court to try 
. this issue as a preliminary issue. The 
- learned Subordinate Judge, Nagapatti- 
nam, having tried the issue as a prelimi~ 
issue, by judgment and decree 
dated 30th April, 1973, accepted the plea 
of the respondent that the suit was bar- 
red by limitation and dismissed the sui, 
It is against this dismissal of the suit, tha 
present appeal has been filed by tka 
plaintiff in the suit. 


2. As we have pointed out already, 
the suit has been dismissed only on tke 
ground of limitation, and, therefore, we 
have to consider this appeal only on tke 
question whether the suit was barred ty 
limitation or not. For the purpose of 
considering this point, we have to find 
out what was the case put forward by 
the respondent before the learned -Suk- 
ordinate Judge, Nagapattinam, as. re- 
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gards his plea ‘that the. suit was barred ~ 
by limitation, As we have pointed out 
elready, there is no dispute that the suit 
zs originally instituted in the Sub Court, 
Tiruchirapalli, was not barred by limita- 
fon, and, therefore, the plea of limita- 
fion put forward by the respondent here-" 
i must have reference ta something 
that happened subsequently, In other 
words, the plea of the respondent was 
that the plaint having been ordered to 
te returned by the learned District 
cudge-Trainee functions as the Fourth 
Additional Subordinate Judge, Tiruchira- 


_Ealli, by order dated 28rd Sep., 1971, the 


éppellant herein should have taken re- 
turn of the plaint immediately and pre~ 
ented the same before the Sub Court, 
Tlagapattinam, and ought not to have 
waited for 20 days and taken return of 
tae plaint on 13th Oct., 1971 and pre- 
sented the same before the Sub Court, 
Tlagapattinam.on 14th Oct., 1971. It is 
fhis interval of 20 days between the 
crder directing the return of the plaint 
made by the learned District Judge 
‘Frainee (Fourth Additional Subordinate 
Judge), Tiruchirapalli, ' and the actual 
taking return of the plaint on 13th Oct. 
1971, that was alleged to have constitu- 
təd the delay in the presentation of the 
Haint to the proper court, and, there- 
fore, affected the period. of limitation. 
Eara. 11 of the order of the learned Dis- 
t-ict Judge Trainee (Fourth Additional 
Subordinate Judge) Tiruchirapalli, states 
æ follows:— 


‘In the result, this court has no juris- 
diction to entertain the suit. The plea is 
ocdered to be returned for presentation 
ts the proper court having jurisdiction.” 
We emphasise the words ‘the plaint is 
ocdered to be returned’ contained in the 
ozder of the learned District Judge- 
Trainee (Fourth Additional Subordinate 
Jadge), Tiruchirapalli, dated 23rd Sept., 
1371. The plaint itself contains the fol- 
lowing endorsement signed by the learn- 
ei District Judge-Trainee (Fourth Addi- 
tional Subordinate Judge), Tiruchirapalli, 
02 18th Oct., 1971— 

(see endorsement on next page) 
The endorsement shows that the date of 
the actual return was originally typed 
a: “4-10-1971”, but the same was scored 
out and altered to “13-10-1971” in the 
hand of the learned District Judge- 
Trainee (Fourth Additional Subordinate 
Jadge) Tiruchirapalli, who signed the en-. 
dorsement on 13-10-1971. On the very 
naxt day, the plaint was presented to 


tke Sub Court, Nagapattinam, There is 
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In the 
1970, 
Name of the plaintiff: 


Name of the defen- 
dant: 

Date of presentation of 
the plaint: 

Date of order of re- 
turn 

Date of actual return 
Reasons for return :— 


no controversy about all these facts. By 
accepting the plea of the respondent that 
the appellant should have taken return 
of the plaint immediately and presented 
the same to the Sub Court of Nagapatti-~ 
nam, on the very next day after the 
order of the learned District Judge- 
Trainee (Fourth Additional Subordinate 
Judge), Tiruchirapalli i.e. 24-9-1971, the 
learned Subordinate Judge of Nagapatti- 
nam, committed a grievous error. 'in 
ignoring the statutory requirements of 
O. 7, R. 10, C. P. Code, as well as the 
actual endorsement made by the learned 
District Judge-Trainee (Fourth Addi-« 
tional Subordinate Judge) Tiruchirapalli 
and the purport of the order of the 
learned District Judge-Trainee (Fourth 
Additional Subordinate Judge Tiruchi- 
rapalli dated 23-9-1971. By order dtd. 
23-9-1971, the learned District Judge- 
Trainee (Fourth Additional Subordinate 
Judge) Tiruchirapalli, ordered the re- 
turn of the plaint, and that date does 
not mean that the plaint was re« 
turned that day itself, The order of 
the learned Judge will have to be fair- 
copied and signed, and, thereafter the 
office will have to obtain the signature 
of the learned Judge on the endorse- 
ment before the plaint can be returned 
to the party actually. The endorsement 
which we have extracted would show 
that the office originally intended to ob- 
tain the signature of the learned judge 
on 4-10-1971, and that is why the date 
of the actual return was typed as 4-10- 
1971, but for some reason or other, the 
endorsement was placed for the signature 
of the learned judge only on 13-10-1971, 
and the learned judge while signing the 
endorsement on 13-10-1971, very rightly 
scored out the typed date ‘4-10-1971’ and 
put the date as ‘13-10-1971’. By no 
streteh of imagination the appellant can 


be held responsible for the District 
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Court of the Subordinate Judge, Tiruchirapalli ©. S, 


No. 477 of 


Messrs. Moneys Transports, Tiruchi by 
its partner Mrs. Prabavathi Kunjitha- 
padam 


The Tanjore Co-operative Marketing 


Federation Ltd,, Vijayapuram, Tiruvarur 


3-10-1970 


23-9-1971 ' 
13-10-1971, 


Vide judgment attached, 
Sd. P. Bhaskaran, District Judge-Trainee 
(IV Additional Sub Judge) 13-10-1971.” 


Judge-Trainee (Fourth Additional Sub- 
ordinate Judge) Tiruchirapalli. signing 
the endorsement on 13-10-1971. He had 
no means and no power to compel or 
force the learned Judge to sign the en- 
dorsement either on 23-£-1971, itself for 
immediately thereafter. Therefore, the 
appellant herein cannot be blamed for 
something which th2 office of the court 
and the presiding Officer of the court 
had to do, 


3. As We have pointed out already, 
there is a difference between the court, 
by a judicial pronouncement, ordering 
the return of the plaint for presentation 
to the proper court and the office of the 
court administratively actually returning 
the plaint to the party. The learned 
Subordinate Judge, Nagapattinam, in the 
present case, has betray2d a total and 
complete ignorance of this difference 
when he accepted the plea of the res- 
pondent that the appellant herein should 
have taken delivery of the plaint then 
and there, ie, on 23-9-1971, or imme- 
diately thereafter and presented the 
same to the proper court immediately. It 
is not clear what exactly the learned 
Subordinate Judge, Nagapattinam meanf 
when he observed that the appellant 
should have taken return of the plaint 
on 23-9-1971 itself, whether the appel- 
lant should have snatched the plaint 
from the hands of the Judge or from 
the hands of the Officers who had the 
custody of the plaint without the pro- 
per procedure laid down in this behalf 
being followed. It is ad nauseam the 
learned Subordinate Judge, Nagapatti- 
nam, in his judgment goes on repeating 
that the plaintiff skould have taken re- 
turn of the plaint immediately on 23-9- 
1971, itself and presented the plaint to 
the proper court, viz., Sub Court, Naga< 
pattinam, and had not been diligent, 
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4. We may also draw attention to the 
statutory requirements in this behaif. 
Rule 10 of O. 7 Civil P. C. deals 
the return of ie 
R. 10 says:— 


“Subject to the provisions. ‘of R. 10-A, 
the plaint shall at-any stage of the suit 
be returned to be presented to the cotrt 
in which the suit should have been in- 
stituted.” 

Sub-rule (2) of R. 10 ates 

“On returning a plaint the Judge shall 
endorse thereon the date of its presenta- 
tion and return, the name of the party 
presenting it, and a brief statement of 
the reasons for returning it.” 


This is a mandatory statutory require- 
ment for the purpose of showing wh2n 
the plaint was presented in the origiral 
court when it was ordered to be return- 
ed, when it was actually returned, and 
what was the ground on which it was 
directed to be returned, These require- 
ments in the forms of an endorsemert on 
the plaint signed by the Judge himself 
are absolutely necessary for the purpcse 
of avoiding any controversy before tne 
court to which the plaint was present2d 
subsequently on these particulars. With- 
out this endorsement having been made 
on the plaint, the plaint cannot be re- 
turned to a party, and the plaint cannot 
be presented to the proper court. The 
learned Subordinate, Judge of Nagapat-i- 
nam, in the present case, has complete- 
ly lost sight of this requirement of the 
law when he went on repeating ad nau- 
seam that the appellant should have 
taken return of the plaint on 23-9-1971, 
The learned Subordinate Judge Nagapet~ 
tinam proceeded as if the plaint was ac< 
tually available: for being taken return 
of on 23-9-1971, and because of the de- 
fault or laches on the part of the appel- 
lant, it was not taken return of on that 
day, and it was taken return of oniy 
on 13-10-1971. On the other hand, as we 
have shown above, the plaint was avail- 
able for being taken return of only on 
13-10-1971, when the learned Judze 
made the endorsement as required by 
R. 10 (2) of O. 7, C. P. C., and by no 
stretch of imagination the appellant 
could have taken return of the etd 
prior to 13-10-1971. 


5. In view. of this conclusion of ours, 
we have no alternative but to set aside 
the judgment of the learned Subordinate 
Judge, Nagapattinam, and direct him to 
dispose of the suit on merits. It is un- 
fortunate that the suit institued on 3-19- 
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11970 yet remains undisposed of and has 
to be tried’ hereafter. If the learned 
iSubordinate Judge, Nagapattinam,' had 
‘simply followed the ordinary rule laid 


. [down in this behalf by this court as well 


jas the higher Court and the rules of 
[prudence that in appealable cases he 
‘should give a finding on all the points 
‘in controversy,.so that in the event of 
ithe appellate court not agreeing with the 
trial Judge, on his conclusion of the pre- 
liminary point, time can be saved by 
‘the appellate court, without remanding 
ithe suit for fresh disposal, by consider- 
‘ing the findings of the trial Judge on 
the other issues in the suit. In this con- 
nection, we may draw attention to an 
observation made by this court in Abdul 
Latif Mohideen v. Md. Labbai; 1950-1 
‘Mad LJ 667: (AIR 1950 Mad 596). In 
‘that case, this court pointed out (at 
p. 598 of AIR):— 

“It has often been observed by this 
‘court and by the Judicial Committee 
that in appealable cases, subordinate- 
courts should as far as possible, receive 
the evidence adduced and decide all the 
issues in order to avoid a piecemeal trial 
and a protracted litigation in the shape 
of an appeal and remand in case the de- 
‘cision of the subordinate court on preli- 
minary issues is not upheld by the appel- 
late court.” -` 
‘This salutary requirement has been com- 
pletely ignored by the learned Subordi- 
Nate Judge, necessitating a protracted 
litigation which is pending for a- very 
long time. 


6. In addition to all these infirmities, 
the judgment of the learned Subordinate 
Judge, Nagapattinam, is very unsatisfac- 
tory in form also. As we pointed out 
‘already, the point raised before him and 
‘considered by him was a simple one, viz. 
Whether the suit was‘in time when fil- 


‘ed before the Sub Court, Tiruchirapalli, 


whether it became barred by limitation 
in view of the contention. put forward 
‘by the’ respondent that the plaintiff 
should have taken return of the plaint 
‘on 23-9-1971, but has taken return of it 
cnly on 13-10-1971, and presented it to 
the Sub Court, Nagapattinam on 14-10- 
1971, and the interval between 23-9-1971 
and 13-10-1971 affected the suit being 
in time. While deciding this question and’ 
simply accepting the contention of the 
respondent, the learned Subordinate 
Judge of Nagapattinam, has written 
more than two pages of printed judg- 
ment, repeating ad nauseam the same 
simple contention as well as his view. 
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7. In these circumstances, the appeal 
is allowed, the judgment and decree are 
set aside and the suit is remanded to the 
learned Subordinate Judge, Nagapatti- 
nam, for disposal on merits, The appel- 
lant will be. entitled to the costs of this 
appeal. Court fee paid on the memo- 
randum of appeal will be refunded to 
the appellant. In view of the fact that 
the suit is a very old one, the learned 
Subordinate Judge, Nagapattinam, is di~- 
rected to dispose of the suit as expediti- 
ously as possible, 

Appeal allowed, 
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Raghavan and another, Appellants v. 
Nagammal and another, Respondents. 

Appeal No. 505 of 1975, D/- 26-4-1978." 

Hindu Adoptions and Maintenance Act 
(78 of 1956), Ss. 28, 21 — Wife’s right of 
maintenance — No charge under S. 28 
on properties of the husband — But 
she will have charge on the properties 
ander S. 39 T. P. Act. (T. P. Act (4 of 
naa S. 39). AIR 1947 Mad 376, Not 
oll. 


It is clear from S. 28 that a person 
whose right to maintenance is protected 
under the section must be a dependant, 
A. dependant is defined in S. 21 of the 
Act. A wife is not taken in the defini- 
tion of the word ‘dependant’. Hence the 
wife will not be entitled to have a charge 
over the properties of the husband for 
her maintenance and the same cannot be 
enforced against the property gifted by 
the husband to his concubine. But a 
Hindu wife is entitled to have a charge 
on the property of her husband and to 
claim protection under Sec. 39 of the 
T. P. Act. Hence the gift in favour of 
the concubine by the husband cannot 
avail against the right of the wife to 
have a charge for maintenance amount, 
The right of a Hindu wife to mainten- 
ance is also interlinked with her in- 
terest in her husband’s property. It is 
not necessary that the right to mainten- 
- ance should become crystallised in the 
form of a decree to enable the wife to 
proceed against the property in the 
hands of the husband or her transferees. 
Merely because at the time the gift deed 


*(Against decree of 3rd Asst. Judge City 
Civil Court, Madras, D/- 18-12-1972). 
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‘was executed the wife had not obtained 


adecree for maintenance would not 
mean thet she will not ke entitled to 
enforce the right of maintenance against 
the property gratuitously transferred by 
the husband to the concubine. AIR 1960 
Mad 42, AIR 1957 Andh Pra 710, AIR 
1958 Andh Pra 396 and AIR 1962 Mys 
207 Foll. AIR 1947 Mad 376 Not foll. 
(Pares 5, 17, 19, 20) 
Anno: AIR Manual (3rd Edn.), Hindu 
Adoptions and Maintenance Act, S. 21 
N. 1; S. 28, N. 1; AIR Comm. T, P, Act, 
S. 39, N. 2. ; 


Cases Referred : Chronological Paras 
AIR 1977 SC 1944 : (1977) 3 SCC 399 


f 17, 19 
ATR 1962 Mys 207 16, 17 
AIR 1960 Mad 42 15, 16, 17 


AIR 1958 Andh Pra 398 14, 15, 16, 17, 20 
AIR 1957 Andh Pra 710 12, 14, 15, 16. 17 
AIR 1947 Mad 376 7, 13, 14, 15, 16 


AIR 1945 Mad 193 20 
AIR 1925 Mad 757 12 
(1880) ILR 5 Bom 99 11, 20 
(1878) ILR 2 All 315 110, 20 


(1877) ILR 2 Bom 494 © 9 


R. Alazar and G. Ranganathan, for 
Appellants; K. Shanmugham and P, 
Murugian, for Responden‘s, 


JUDGMENT:— The defendants in O.S, 
No. 3785 of 1970 on the file of the City 
Civil Court at Madras arethe appellants. 
The plaintiffs filed the suitin forma pau-~ 
peris for recovery of maint2nance past and 
future and for the recovery of a sumi of 
Rs. 5000/- for the marriage expenses of 
the second plaintiff in the following cir- 
cumstaness, The first defendant (first 
appellant is the husband of the first 
plaintiff-first respondent). The marriage 
took place in 1948 at Madras, The second 
plaintiff Lakshmi is the daughter born 
to them. In 1951 the first defendant be- 
gan to illtreat the first plaintiff and 
ceased tc look after her and the second 
plaintiff. The plaintiffs were therefore 
compelled to file O.S. No. 1829 of 1958 
on the file of the City Civil Court for 
maintenance. That ended in a compro- 
mise, under which the second plaintiff 
was awarded future maintenance at the 
rate of Ks. 35/- per month and a sum of 
Rs. 400/- for past maintenance. The 
claim of the first plaintiff for mainten~ 
ance was not pressed. Thereafter, the 
first defendant filed O. P. No. 205 of 1961 
for restitution of conjugal rights against 
the first plaintiff. Though the petition 
was dismissed by the trial court, this 
court ordered restitution in C.M. A. 
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No. 196 of 1963. Subsequent to the dis- 
posal of C.M.A. No. 196 of 1963 by this 
Court, the first defendant has been keep- 
ing the second defendant as his concu-= 
bine in his house and did not bother to 
take back the first plaintiff to live with 
him. He also committed default in the 
payment of monthly maintenance to the 
second plaintiff. He had settled all his 
properties in the name of the second de- 
fendant his concubine. The plaintiffs 
therefore filed the suit in forma pauperis 
claiming maintenance for the first plain- 
tiff at Rs. 100/- per month, a sum of 
Rs. 2880/- towards past maintenance, a 
sum of Rs. 600/~ for residence and clcth- 
ing for the past three years, Rs. 50/~ 
per month for residence and _ clothing 


for the future period. A charge is also” 


claimed over the plaint A Sch. gpro- 
perty. The prayer ‘in respect of the 
second plaintiff is future maintenance at 
the rate of Rs. 65/- per month, for re- 
covery of a sum of Rs. 2340/- towards 
past maintenance and a sum of Rupees 
5,000/- towards marriage expenses. For 
these amounts also a charge is claimed 
over the plaint A Schedule property, 


2. The first defendant. filed a writ- 
ten statement which was adopted by 
the second defendant. The first de- 
fendant contended that the suit was 
bad for misjoinder of causes of ac- 
tion. He further pleaded that the claim 
of the first plaintiff for maintenance was 
not sustainable on account of the de- 
cree for restitution of conjugal rights 
passed in C.M.A. No. 196 of 1963 on the 
file of this Court. It was also pleaded 
that the second plaintiff had married 
one Arumugam and was therefore not 
entitled to get Rs. 5000/- for marriage 
expenses. The second plaintiff’s right 
for enhanced maintenance was also de- 
nied. The first defendant further stat- 
ed that the plaintiffs are not an- 
titled to get a charge over A Schedule 
properies as they had been settled in 
favour of the second defendant for pro- 
per and valid consideration. The settle- 
ment deed itself was executed since the 
second defendant undertook to discharge 
the mortgage which ‘subsisted on ithe 
suit properties. ` 


3. The trial Court raised the neces- 
sary issues for consideration. The trial 
Court held that the first plaintiff was 
entitled to claim maintenance and it $x- 
ed the quantum of maintenance at che 
rate of Rs, 50/- per month. It disallcw- 
ed the claim of the first plaintiff for Eu- 
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pees 600/~ for residence and clothing 
for the past three years and Rs. 50/-per 
‘month for residence and clothing for the 
future period, It however held that the 
first plaintiff would be entitled to past 
maintenance for three years at the rate 
of Rs, 50/- per month, 


4, As regards the second plaintiff the 
learned Judge held that she would be 
entitled to a sum of Rs. 1000/- for mar- 
riage expenses, He also found that the 
second plaintiff would be entitled only 
to get maintenance at the rate of Rs. 35/- 
per month and was not entitled to 
any enhanced maintenance. He further 
found that the settlement deed was exe- 
cuted gratuitously with knowledge of 
the plaintiff's right for maintenance over 
the first defendant and accordingly he 
further held that the plaintiffs were en- 
titled to a charge for the maintenance 
amount over the plaint A schedule pro- 
perties. The learned Judge accordingly 
decreed the suit. Against this decree 
of the trial Court the defendants have 
filed the appeal. Sri R. Alagar rais- 
ed the following two contentions; (1) 
The learned trial judge ought not to 
have created a charge over the plaint A 
schedule properties for the maintenance 
amount. (2) The learned trial judge 
having found that the second plaintiff 
‘was not entitled to enhanced mainten- 
ance should have dismissed the suit as 
against the second plaintiff in view of 
the fact that the second plaintiff had 
already obtained a decree for mainten- 
ance in O.S. No. 1829 of 1958 against 
the first defendant. The learned counsel 
for the appellants fairly conceded that 
in view of the fact that it has been ad- 
mitted that the first defendant is now 
living with the second defendant, he 
could not challenge the finding of the 
trial Court that the first plaintiff would 
‘be entitled to maintenance from the first 
defendant. He was also fair enough to 
State that he could not assail the quan- 
tum of maintenance fixed by the trial 
Court in favour of the first plaintiff at 
Rs. 50/- per month. The learned coun- 
sel also submitted that the sum of 
Rs. 1000/- allowed by the trial Court in 
favour of the second plaintiff towards 
the marriage expenses has already been 
deposited in Court, and this fact was ad- 
mitted to be correct by the learned coun- 
zel for the respondents, It is also now 
admitted that the second plaintiff has 
married one Arumugam on 4-7-1974. 
The appellants have filed the invitation 
for the-marriage of second plaintiff, 
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with an application to receive the. same 
as additional evidence under O. 41 R. 27 
C.P.C. The learned counsel for the 
respondents also does not object to the 
said additional document being received 
in evidence. I therefore allow C.M.P. 
No. 1729 of 1978 filed by the appellants 
and the said letter of invitation is mark- 
ed as Ex. B-9. 


5. Let me first take up the conten- 
tion of Sri Alagar that a charge could 
not be created over the plaint A Sche- 
dule properties for the maintenance 
amount. According to Sri Alagar the 
first defendant had gifted the property 
to the second defendant, his second wife 
on 20-6-1961 and therefore the right to 
maintenance of the first plaintiff can- 


not be enforced against the said 
property. In other words, the con- 
tention of Sri Alagar is that the 


first plaintiff is not entitled to a charge 
on her husband’s property and if that 
is so then the right to maintenance can= 
not be enforced against the property 
that had been gifted to the second de- 
fendant by the first defendant under Ex. 
B-6.. Accerding to learned counsel, Sec- 
tion 28 of the Hindu Adoptions and 
Maintenance Act could not be availed of 
by the first plaintiff. S. 28 of the Act 
reads thus: ; 


“Where a dependant has a right to re- ` 


ceive maintenance out of an estate, and 
such estate or any part thereof is trans- 
ferred, the right to receive maintenance 
may be enforced against the transferee 
if the transferee has notice of the right, 
or if the transfer is gratuitous but not 
against the transferee for consideration 
and without notice of the right.” 

It is clear from this section, that a pere 
son whose right to maintenance is pro= 
tected under the section must be a de=- 
pendant. A dependant is defined in Sec« 
tion 21 of the Act. It is (sic not?) necese 
sary to extract the entire S. 21 herein 
except to say that a wife is not taken 
in the definition of the word ‘dependant’, 
In the circumstances, Sri Alagar is well 
founded in his contention that the first 
plaintiff will not be entitled to have a 
charge over the suit proprties for her 
maintenanze and that the same cannot be 
enforced against the property gifted to 
the second defendant under S. 28 of the 
Hindu Adoptions and Maintenance Act. 


6. The only other provision under 
which the first plaintiff could claim a 
charge for maintenance against the pro- 
perty of her husband, the first defen- 
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dant, is under the provisions of S. 39 of 
the Transfer of Property Act. S. 39 of 
the T. P. Act reads thus: 

“Where a third person has a right to 

receive maintenance or a provision for 
advancement or marriage, from the pro- 
fits of immovable property, and such 
property is transferred, the right may 
be enforced against the transferee, if he 
has notice thereof or :f the transfer is 
gratuitous but not against a transferee 
for consideration and witkout notice of 
the right, nor against such property in 
his hands.” 
In the submission of Sri Alagar S. 39 of 
the -T. P. Act would not entitle the first 
plaintiff to have a charge created over 
the suit properties in respect of her main- 
According to the learned coun= 
sel the liability of a Hindu to maintain 
his wife under Hindu Law is a persenal 
obligation and does not depend upon the 
fact whether he possessed properties or 
not. Section 39 would epply only to 
persons who will be entitled to mainten- 
ance from and out of the income from 
immovable property. So Icng as a Hindu 
wife is not entitled ta maintenance out 
of immovable properties of her husband, 
so argues the learned counsel, she will 
not be entitled to a charge over the pro- 
perties of her husband. 


`7. The question for. consideration is 
whether this submission of the learned 
counsel is correct. Tne learned counsel 
relied upon a decision in Pavayammal 
v. Samiappa (AIR 1947 Mad 376). There, 
the wife and the daughter of a Hindu 
filed a suit against him and two of his 
alienees for maintenance. In the suit 
they claimed a charge in respect of the 
properties alienated by the husband and 
father to the alienees. The question 
arose whether under S. 39 cf the T. P. Act 
the plaintiffs would be entitled to have 
a charge on the properties alienated, 
Chandrasekhara Aiyar, J, as he then was, 
stated as follows: 

“In the first place, it. cannot be said 
of the plaintifis that they have got a 
right to receive maintenance ‘from the 
profits of immovable property’ when 
only S. 39 will come into play. Secondly, 
mere knowledge of the legal right would 
not appear to be enough as, if it wera 
so, there could be no sale by a husband 
of his properties to third parties with= 
out the risk of the wife turning up later 
and saying that they had notice of her 
right and that therefore the transferees 
were bound to recognise her right. What 
the section contemplates is a claim based 
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on the right to receive maintenance and 
notice of such claim.” 


In- this view, the learned Judge teld © 


that no charge could be created under 
S. 39. Certainly, this decision supports 
the learned ‘counsel for the appellants. 
But we have to examine how far- his 
case has been correctly decided and ac- 
cepted: as such by -other High Courts 
and ‘by our own High Court later. 


8. Before we consider the applicabi- 
lity of S. 39. of the T. P. Act 
cases we have to see what the right of 
a Hindu wife for maintenance against 
her husband under -Hindu Law is. Urder 
Hindu Law the maintenance of a wife by 
her husband is of course a matter of 
personal obligation which attached from 
the moment. of marriage. From the date 
of her marriage her home is. necessarily 
in her husband’s house. He is bound to 
maintain her in it while she is willing 
to reside with him and discharge her 
duties. If she quits him of her own ac- 
cord, either without cause or on acccunt 
of such ordinary quarrels as are incicen- 
tal to married life in general, she can 
set up a claim for separate maintenance. 
Under S. 2 of the Hindu Married. Wo- 
men’s Right to Separate Residence and 
Maintenance Act, 1946, a Hindu merri- 
ed woman is entitled to separate resi- 
dence and maintenance from her hus- 
bend on grounds stated therein. The 
doctrine, of maintenance of a wife can be 
traced to the smritis and the principal 
Hindu commentaries upon them. These 
texts enjoin a mandatory duty upon the 
husband to maintain his wife. The duty 
does not depend upon the husband pos- 
sessing any property. It imposes a per- 
sonal . obligation on him enforceable by 
the Sovereign or State. However when 
it is stated that there is a per- 
sonal obligation on the part of the ius- 
band to maintain the wife it does nof 
mean that the obligation is not referred 
at all to his property and that he can 
alienate all his property and deprive his 
wife of the right to maintenance from 
the income of the property. In fact the 
` exact meaning and scope of the persznal 
obligation on the part of the husband to 
maintain the wife is even wider in the 


sense that his obligation will exist even” 


if he has no properties from: which he 
could derive any income. It is unneces- 
sary for me to state the various texts of 
ancient Hindu Law on this subject as 
. they have been elaborately dealt with 
and discussed in the - various decisions 
which I shall now presently- refer to, 
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But it may be stated that even accord- 
ing to the ancient texts the wife was 
supposed to be a co-owner of her hus- 
band’s property though in a. secondary 
sense. . 

9. As early as Lakshman Ramachan- 
dra v. Satyabhama ((1877) ILR 2 Bom 
494) West, J. considered the Hindu Law 
texts pertaining to the rights of a Hindu 
woman in her husband’s property and 
pointed out that, by marriage, she ac- 
quired an interest in the husband’s pro- 
perty though only, according to some 
writers, of a secondary kind such as 
may be divested by gift by the husband 
to a third party. 


l 10. In Jamna v, Machul Sahu ((1878) 
İLR 2 All 315) it was ruled by the 
Allahabad . High Court that a wife is, 
under the Hindu Law, in a subordinate 
sense a co-owner with her husband and, 
therefore, the husband cannot alienate 
his property or dispose of it by a will 
in such a wholesale manner as to de- 
prive her of her maintenance. 


11. In Narbadabai v. Mahadeo Nara- 
yan ((1880) ILR 5 Bom 99) West, J. made 
the following observations: 


“The co-ownership of the wife in her 
husband’s property, if that can properly 
be called ownership ‘at all which involves 
no independent or co-equal powers of 
disposition or exclusive enjoyment, is 
not of a kind that accepts the rules ap- 
plicable to an ownership in the ordinary 
sense. Her tight to maintenance does not 
depend on it, for the husband is bound 
to support her, though he should have 
no property at all, It is rather a latent 
right coming into operation only when 
natural affection which usually prompts 
the mutual acts of members of families, 
fails of its proper effect, and law has to 
step in with its rigid rules and im- 
perfect remedies, Unless she be deserted 
or the family be divided, the wife is 
strictly dependent as to her so called 
property. In these events a right to a 
share of the estate springs up, but till 
then she has only .a right which is com- 
pletely subordinate. It is not one that 
she can transfer by individual act, as 
this is opposed to the theory. even of 
joint ownership, and no substitution is 
Possible of another for herself in the 
supposed co-ownership with her husband ~ 
in: the common estate. No other could 
take her place in the joint celebration of 
the family sacrifices with the family 
estate or some interest in it must ac- 
company and support, Her right to 
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maintenance is connected with the right 
called co-ownership with her husband 
and rests on the same conception of a 
moral identity arising from the mar- 
riage relations but the two are rather 
co-ordinate rights than one the basis of 
the other. The husband’s duty of main- 


taining his wife is one which he cannot . 


owe to another. Her right as against 
him is one that he cannot transfer to 
another.” 

12. In Lakshmi Devi Amma v. Nag- 
anna (AIR 1925 Mad 757) Srinivasa 
Aiyangar, J. stated the law thus: 


“It; is true that the Hindu Law im- 
poses an obligation on the Hindu hus- 


band to support his wife, without any. 


reference to any property or share pos< 
sessed by him, even as it imposes a simi- 
lar obligation on sons to maintain their 
mother and father. But when the joint 
family is possessed of property, a claim 
by wife against her husband need not 
be regarded merely as a suit for the en~ 
forcement of any personal obligation, 
but may well be regarded as a suit 
against the family itself, represented to 
her by her husband, through whom 
alone, so long as he is alive, she has to 
obtain the relief.” 


The same question arose for considera 
tion before Viswanatha Sastri, J.in Mani- 
kyam v. Venkayamma (AIR 1957 Andh 
Pra 710). The learned Judge. considered 
the following questions: Do the words 
‘right to receive maintenance from the 
profits of immovable property occurring 
in S. 39 exclude the case of a wife entitl- 
ed to claim separate maintenance from 
her husband, because the obligation of 
the husband to maintain the wife exists 
irrespective of his ownership of any. 
property: Does the existence of a per- 
sonal obligation on the part of the hus- 
band negative the right of the wife to be 
maintained out of his properties, ances~ 
tral or self acquired? Is not the personal 
liability of the husband something in 
addition to the liability to maintain his 
wife out of his properties? Is not the 
wife entitled to the protection of Sec. 39 
and pursue her claim for maintenance 
against the property of her husband in 
the hands of a gratuitous transferee 
who has taken with full notice of her 
claim, when the husband is left with no 
other means of providing for the main~ 
tenance of the wife? The learned Judge 
after a due consideration of the relė- 
-vant authorities on the subject held as 
follows (at p.'713):° 
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Though the right of the wifé to sepa- 
rate maintenance does not form a charge 
upon her husband’s property ancestral 
or self-acquired, yet, when it becomes 
necessary to enforce or preserve such a 
right effectively, it could be made a 
specific chargé on a reasoneble portion of 
the property. If the right of maintenance 
is imperilled or jeopardised by the con- 
duct and dealings of the husband or 
father with reference to his properties, 
the Court can create a charge on a suit- 
akle portion thereof, securing the pay- 
ment of maintenance ‘to the wife or 
children (et p. 713). i 

“Such a charge could be created not 
only over the properties in the hands of 
the husbard or father but also over pro~ 
perties transferred by him either gratu< 
itously or to person having notice of tha 
right to maintenance. A transferee, 
like the appellant, who joins in a fraudu-~ 
lent and clandestine arrangement for 
defeating the right of maintenance bind- 
ing on the conscience of the transferor 
and who pays no consideration for the 
transfer by her son in her favour, takes 
the propersies subject to that right, The 
property in her hands is legally charges 
able with the payment of maintenance 
to the wife and children of the transfee 
ror under S, 39 of the T. P, Act.” 

13. It may also be mentioned thai 
Viswanatha Sastri, J. considered the de= 
cision of Chandrasekhara Aiyar, J. in 
Pevayammal v, Samiappa (AIR 1947 Mad 
378) and held that the said decision was’ 
contrary to earlier Bench decisions and 
dissented therefrom, 


14. The right of a Hincu wife.to a 
charge on hér husband’s properties and 
to the protection of S. 39 of the T, P, Act 
arose for consideration before a Bench 
of the Andhra Pradesh High Court in 
Chandramma v, M, .Venkatareddi, AIR 
1958 Andh Pra 396. Subba Rao, C, J. as 
he then was, who spoke fer the Bench 
went into the question in a very ela- 
borate manner. The learned Judge re< 
ferred to the passages in Manu, Vyasa 
and Jimutavahana and Apastamba 
Dharma Sutras and held that the Hindu 
Lew texts recognise: that a wife, by 
reason of her status, acquires an interest 
in the property of her husband though 
according =o some writers, not co-equal 
with him but of a secondary kind, They 
also impose a personal obligation on him 
to maintain his wife enforceable by : the 
Sovereign or the State. Other texts 
prohibit a person from alienating all his 
properties in such a way as te deprive 


1979 


his dependants including his wife of their 
maintenance, - The learned Judge refers 
red to the conflict of views of Chandrae 
sekhara Aiyar, J., in Pavayammal v. 
Samiappa (AIR 1947 Mad 376) and Vise 
wanatha Sastri, J. in Manikyam v. Ven- 
kayamma (AIR 1957 Andh Pra 710) and 
observed thus: 


"Chandrasekhara Aiyar, J. in (1947) I 
Mad LJ 329 : (AIR 1947 Mad 376) in a 
brief sentence rejected the claim of fhe 
Wife by stating that it cannot be said of 
the plaintiffs that they have got a right 
to receive maintenance from the proc-its 
of immovable property. But, Viswanatha 
Sastri, J. in 1956 Andh WR 1021: (AIR 
1957 Andh Pra 710) gave a considered 
and elaborate treatment to the subject, 
After considering the different aspects 
he summarised his view thus at p. 1026 
(of Andh WR) : (at p. 713 of AIR); 


“This right to separate maintenamce 
‘which was previously based on texts end 
decisions is now expressly conferred by 
statute under Act XIX of 1946. I is 
true that the husband or father is under 
a personal obligation to maintain his 
wife or infant children. This does not 
mean that the obligation could be en- 
forced only by sending him to jail in 
case of default and that the wife orin- 
fant children have no right to be mains 
tained out of the property of the hnus- 
band orthe father asthe case may be, 
The rule as to personal obligation only em= 
phasises the legal and imperative duty of 
the husband to maintain his wife end 
minor children irrespective of the pose 
session of any property.” | i 

15. We respectfully agree with “he 
aforesaid . observation. Finally -he 
learned Judge summarised the law in -he 
following words: 

“The Hindu Law Texts and the im- 
portant commentaries impose a lezal 
personal obligation on a husband to 
maintain his wife irrespective of his pas- 
session of any property, whether joint 
or self-acquired. They recognise -he 
subordinate interest of the wife in her 
husband’s property arising out of her 
married status. They also prohibit -he 
alienation of properties by the husbend 
which has the effect of depriving her 
and . other dependants of their main= 
tenance. They further treat her as a 
member of a Hindu joint. family en- 
titled to be maintained out of joint funds, 
- The decisions of the various High Courts 
to the same line, recognise her subordi~ 
nate interest in. her. husband’s property, 
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their favour. 
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and enforce his personal obligation by 
ereating a charge on his properties either 
self-acquired or ancestral. A wife, 
therefore, is entitled to be maintained 
out of the profits of her husband’s pro- 
perty and, if so, under the express terms 
of S. 39 of the T. P. Act, she can en- 
force ‘her right against the properties in 
the hands of the alienee with notice of 


her claim,” 
In Smt. Vellayammal v, Srikumara 
Pillai (AIR 1960 Mad 42), Ramaswami, 


J. had to deal with a similar situation. 
The learned Judge dissented from Pava- 
yammal v. Samiappa (AIR 1947 Mad 376) 
and Chandramma v. M. Venkatareddi 


(AIR 1958 Andh Pra 396). 


16. In K. M. S. Rudrappa v. Basamma 
(AIR 1962 Mys 207) the question that 
was posed for consideration was whe- 
ther the plaintiffs, the wife and children 
were entitled to charge over the suit 
properties for the maintenance decree in 
It should be remembered 
that the husband has gifted the proper- 
ties in favour of others. The same con- 
tention was urged before the learned 
Judges that the obligation of a Hindu 
husband to provide maintenance to his 
wife and children was only a personal 
liability and that it has nothing to do 
with his property. In other words, an 
obligation was there irrespective of his 
possessing any property and that conse- 
quently S, 39 of the T, P, Act could not 
be atrracted. Pavayammal v. Samiappa 
(AIR 1947 Mad 376) was relied upon in 
support of the argument that Sec. 39 of 
the T. P. Act could not be attracted, 
while on the other side the decisions in 
Manikyam v. Venkayamma (AIR 1957 
Andh Pra 710), Chandramma v. M. Ven- 
katareddi (AIR 1958 Andh Pra 396) and 
Velayammal v, Srikumara Pillai (AIR 
1960 Mad 42) were relied on for the view 


-that the wife and children were entitled 


to have a charge upon the properties 
and could enforce the same against the 
gratuitous transferee. The learned Judge 
has held that Pavayammal v. Samiappa 
(AIR 1947 Mad 376) did ‘not lay down the 
correct law and chose to follow the 
other decisions and held that a charge 
could be created in favour of the wife 
and minor children ever the husband’s 
property. 

17. A recent decision of the Supreme 
Court in V. Tulasamma v. Sesha Reddi 
(1977-8 SCC 99): (AIR 1977 SC 1944) 
though not exactly on'the point in con- 
troversy before me would show that the 
basis on which the earlier decisions pro- ` 
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ceeded in holding that a Hindu wife will 
be entitled to a charge on her husband’s 
property and claim protection under 
Section 39 of the T. P. Act is well 
founded. The learned Judge has refer- 
red to the. following passage as regards 
the nature of the liability of the husband 
as found in Hindu Law by Polspelenaes 
Sarkar. Sastri: 


“When the husband is alive, he is per- 
sonally liable for the wife’s maintenance, 
which is also a legal charge upon his 
property, this charge being a legal inci< 
dent of her marital co-ownership in all 
her husband’s property. But after ‘his 
death, his widow’s right of maintenance 
becomes limited to his estate, which 
when it passes to any other heir, is 
charged with the same. There cannot 
be any doubt that under Hindu Law, 
the wifes or widows maintenance 
is a legal charge on the husband’s 
estate; but the Courts appear to 
hold, in consequence of the pro- 
per materials not being placed be- 
fore them, that it is not so by itself, but 
is merely, a claim against.the husband’s 
heir, or an equitable charge on his 
estate; hence the husband’s debts are 
held to have priority, unless it is made 
a charge on his estate; hence the hus-« 
band’s debts are held to have priority, 
unless it is made‘ a charge on the’ pro- 
perty by a decree.” 


The learned Judge then observed: 


“To sum up, therefore according to 
Sastri’s interpretation of Shastric Hindu 
Law the right to maintenance possessed 
by a Hindu widow is a very important 
right which amounts to a charge on the 
property of her husband which conti- 
nues to the successor of the property 
and the wife is regarded as a sort of co- 
owner of the husband’s property though 
in a subordinate sense ie. the wife has 
no dominion over the property.” 
Therefore, in the light of the above de- 
cisions, I respectfully follow the deci- 
sions in Velayammal v. Srikumara 


Pillai (ATR 1960 Mad 42); Manikyam v., 


Venkayamma (AIR 1957 Andh Pra 710); 
Chandramma v. M. Venkatareddi (AIR 
1958 Andh Pra 396) and K. M. S. Rudr- 
appa v. Basamma (AIR 1962 Mys 207) 
and hold that a Hindu wife is entitled 
to have a charge on the property of her 
Jhusband and to claim protection under 
S. 39 of the T. P. Act. Once I come to 
that view, then Ex. B-6 being a gift in 
favour of the second defendant by the 
first defendant husband cannot avail 
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against the right of the plaintiff to have 
a charge for maintenance amount. 

18. The learned counsel for the de- 
fendants contended that even at the 
time of Ex. B-6 the suit property- was 
subject to heavy liability and after set- 
ting off the liabilities the property 
would be worth really only Rs. 140/- 
I do not agree with this submission of 
the learned counsel for the defendants 
or with the manner in which he arrived 
at the value of the property. In any 
event, that cannot in any way prevent — 
a charge being created ir. favour of the 
first plaintiff over the suit property in 
respect of the amount decreed for main= 
tenance. y 

19. Another contention that was pufé 
forward by the learned counsel for the 
defendanis is that even assuming that a 
charge could be claimed under S. 39 af 
the time Ex. B-6 was executed the first 


plaintiff had no right to separate main- 
tenance and that consequently no charge 
could be created and that the right to 
maintenance cannot be enforced against 
the second defendant. The argument is 
elaborated by .the learned counsel thus: 
The settlement was in 1961. In 1965 
this Court allowed C. M. A. No. 196 of 
1963 granting restitutior, of conjugal 
right in favour of the first defendant. 
That meant that the first plaintiff had 
no right to separate residence and main- 
tenance and that consequantly Ex. B-6 
which was executed at the time when 
the first plaintiff had no right to sepa- 
rate residence and maintenance could 
hot be defeated by any decree for main- 
tenance which might be passed subse« 
quently. The decisions already refer- 
red to by me would show that the right 
of a Hindu wife to maintenance is also 
interlinked with her interest in her hus- 
band’s property, The Supreme Court 
in V. Tulasamma v. Sesha Reddj (1977- 
3 SCC 98) : (ATR 1977 SC 1944) describ- 
ed the right of maintenance of a Hindu 
female thus (at pp. 1977-78): 

“The Hindu female’s right to main- 
tenance is not an empty formality or an 
illusory claim being conceded as a mat- 
ter of grace and generosity, but is a tan- 
gible right against property which flows , 
from the spiritual relationship between 
the husband and the wife and is recog- 
nised -and enjoined’ by pure Shastric 
Hindu Law and has been strongly stress- 
ed even by the earlier Hindu jurists 
Starting from Yajnavalkya to Manu 
Such a right may not be a right to pro- 
perty but it is a right against property, 


` 
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and the husband has a personal obliga- 
tion to maintain his wife and if he or 
the family has property, the female hes, 
the legal right to be maintained there< 
from. If a charge is created for the 
maintenance of a female, the said right 
becomes a legally enforceable one. At 
any rate, even without a charge the 
claim for maintenance is doubtless a 
pre-existing right.” ` 


20. Where a Hindu husband alienat- 
ed the whole of his immovable property, 
though self-acquired, without making a 
suitable provision for his wife’s maia- 
tenance it was ruled in Narbadabai: v. 
Mahadeo Narayan ((1880) ILR 5 Bom 93) 
that the alienation would not affect her 
right to maintenance. 
husband made a gift of his entire estaze 
leaving his wife without maintenance, it 
was ruled in Jamna v. Machul Saku 
((1878) ILR 2 All 315) that the donee tock 
the estate subject to her right of maim- 
tenance. Where a husband executed a 
will which had the effect of defeatirg 
his wife’s right to maintenance it was 
held in Periambal Chettiar v. Sundac~ 
ammal (AIR 1945 Mad 193) that she was 
entitled to be maintained out of -the 
estate of her husband. Subba Rao, C. J. 
in Chandramma v. M. Venkatareddi (AIR 
1958 Andh Pra 396) held that the restric- 
tion imposed on the-husband’s power 70 
‘Jalienate his properties to protect the 
wife’s right to maintain is indicative of 
the subordinate interest of .the wife :n 
the property and also the link between 
the obligation and the property. of the 
husband. Viewed on this basis it is not 
necessary that the right to maintenance 
should become crystallised in the form of 
a decree to enable the wife to proceed 
against the property in the hands of the 
husband or her transferees. Merely b2< 
cause at the time, Ex. B-6 was executed 
the first plaintiff had not obtained a 
decree for maintenance would not mean 
that she will not be entitled to enforce 
the right of maintenance against - the 
property gratuitously transferred by the 
first defendant to the second defendart. 
‘When once it is seen that ‘the first de- 
fendant -has gifted the properties -n 
favour of the second defendant without 
making provision for the maintenance of 
the first plaintiff, then she will be em- 
titled to have a charge created against 
the very. properties and enforce the 
charge against the properties.- I there- 
fore overrule. the contention of Sri Ala- 
gar and hold that the plaintiffs are. em= 
titled to a charge over the suit proper= 
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So too, where a 
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tzes in respect of maintenance decree in 
their favour. 


21. The next neoion of Sri Alagar 
is that the suit as against the second 
Plaintiff ought to have been dismissed as 
rot maintainable on the ground that she 
Fas obtained a decree for maintenance 
in O. S. No. 1829 of 1958. According to 
tne learned counsel a second suit for 
maintenance is- not maintainable. How- 
ever, the learned counsel concedes that 
it wil] be open to the second plaintiff to 
fle a suit for maintenance at an enhanc- 
el rate. Now the present suit by the 
s2cond plaintiff is not merely for main- 
tenance but for maintenance at enhanced 
rate and also for marriage expenses of 
Fs, 5,000/-. In that sense therefore it 
cannot be said that the suit filed by the 
second plaintiff is not maintainable. No 
Goubt, a decree for maintenance at the 
enhanced rate has not been granted but 
merely because the relief prayed for was 
not granted would not make the suit not 
maintainable. Further a decree has 
teen granted in favour: of the second ' 
plaintif for Rs. 1,000/- for marriage ex- 
penses, Therefore, I hold that the suit 
by the second plaintiff was maintainable. 
Then it is argued that the second plain- 
t-ff would not be entitled- for mainten- 
ance since’ she has married one Aru- 
mugam on 4-7-1974. As the factum of 
tmmarriage is not disputed by the counsel 
for the respondents, I hold that the se- 
cond plaintiff will not be entitled to 
maintenance from 4-7-1974. In the re- 
salt I confirm the judgment and decree 
cf the Court below subject to this modi- 
feation that the second plaintiff will be 
entitled to maintenance only till 4-7- 
1374, the date: of her marriage with 
Arumugam. Subject to this modifica< 
t-on, the: appeal is dismissed with costs. 

Appeal dismissed, 
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Union of India and another, Appellants 
v. P. Maruthai Pillai and another, Res- 


“pondents. 


Writ Appeal Nos, 92 and 93 of 1975, 
D/- 4-7-1978. - 


Evidence Act (1 of 1872), S. 115 — 
Estoppel against Government — No 
estoppel against any policy statement of 
the Govt. in exercise of its Sovereign 
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State or. executive functions — Govern- 
ment announcing to: purchase 70% of 
manufactured. sugar as levy sugar — 
Subsequent change in policy — Gives no 
cause of action — -(Essential Commodi- 
ties Act (10. of 1955), S. 3 (2) (b) — 
Sugar Control Order (1966)). 

The policy of the Government an=- 
nounced with regard to the percentage 
of procurement and free market sale of 
sugar is merely a declaration of the in- 
tention of the Government and as such 
is not enforceable in a Court of Law and 
that policy itself had to be enforced 
through the instrumentality of the pro- 
visions contained in the Essential Com- 
modities Act, 1955. Policy which is the 
statement of intention of the Govern- 
ment which can be changed by the Gov- 
ernment at any time when the Govern- 
ment is satisfied that such a change is 
necessary in the public interest. There- 
fore mere statement made by the Gov- 
ernment or a Minister of the Govern- 
ment cannot give rise to the cause of 
action to any citizen to found a right 
thereon and to seek to enforce such a 
right in a Court of Law. There can be 
no estoppel against any policy statement 
of the Government in the exercise of its 
sovereign State or executive functions. - 

(Paras 14, 15) 


Pursuant to the sugar policy of the 
Government directions were issued by 
the competent authority under S. 3 (2) ($) 
of the Essential Commodities Act (10 of 
11955) requiring the manufacturers of the 
sugar to sell 70% of the stock to the Gov-« 
ernment or to the officers and organiza- 
tion mentioned. But in spite of the di- 
rections of the Govt. the allottees did not 
lift the stock. Afterwards Govt. autho- 
rities directed the manufacturers by an 
order under Sugar Control Order, 1966 
under Cl. 5 to sell the allotted sugar in 
_ the open market. Contention of the 
manufacturers was that they have al- 
ready sold 30 per cent of their produc- 
tion in the open market, and the Gov- 
ernment had no right to call upon them 
to sell anything in the open market and 
the Government is bound to procure 
70 per cent of the production as an- 
nounced in the policy. Held that it is 
not obligatory on the part of the Gov- 
ernment that they must procure 70 per 
cent of the sugar produced. It is cer- 
tainly open to the Government to change 
that percentage in the announced policy 
or not to procure any sugar whatever 
from any of the manufacturer, What 
the Government should do at a particu- 
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lar time will depend upon the circum- 
stances prevailing af that time. It was 
also held that the manufacturers are not 
entitled to exemption in the excise duty 
as the Government was not bound to 
procure 70 per cent of the sugar pro- 
duced as announced in the policy. AIR 
1976 SC 2237, Rel. cn, (Para 11) 
Anno: AIR Manual (Srd Edn.), Evi 
Act, S. 115, N. 100; Essential Commo- 
dities Act, S. 3, N. &. 
Cases Referred: Chronological Paras 
AIR 1976 SC 2237 15 
AIR 1976 J & K 41 f 15 


K. Alagiriswami, K. C. Srinivasan and 
P. S. Srisailam, for Appellants; C. Rama- 
krishnan and R, Arunagirinathan, for 
Respondents, 


_ ISMAIL, J.:— These are two appeals 
directed against the order of Rama- 
prasada Rao, J. (as he then was) in. WPs, 
800 and 1099 of 1971, allowing the same 
on 12-10-1973. For the purpose of under- 
standing the controversy that arises -in 
the writ appeals, it is necessary to refer 
to certain facts. Sugar industry is a sea~ 
sonal industry and almost the entire 
sugar is produced wthin a period of five 
to six months between December and 
April or May, To ensure equitable dis« 
tribution of available supplies through< 
out the year, the sale of sugar by facto~ 
ries is regulated by monthly releases in 
exercise of the powers conferred by 
Cl. 4 of the Sugar Control Order, 1966, 
made under S. 3 of the Essential Com-~ 
modities Act, 1955 (Central Act 10 of 
1955) (hereinafter referred to as the Act), 
The policy of the Government with re- 
ference to the regulation to be imposed 
on the sale, distribution and price of the 
sugar differ from time to time depending 
upon the total acreage under sugarcane 
cultivation and the yield of sugarcane as 
well as the quantity of sugar manu~< 
factured by the manufacturers. On the 
last occasion when contral on the price 
and distribution of sugar was imposed 
was in April 1963, and this was on ac- 
count of the fall in production of sugar 
and there was shortage in supply and it 
was with a view to nsure equitable dis~ 
tribution of available supply of sugar ‘at 
fair price, and that control continued up 
to 22-11-1967. In August, 1967, the Gov- 
ernment reviewed its policy with regard 
to sugar. At that time according to the 
All India Final Estimate for sugarcane 
for 1966-67, the extent of the area under 
sugarcane in 1965-66 which was 68.69 
lakh acres came down and as a result of 
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the fall in area, the préduction: "was -s5 
and there was also a diversion of sugar- 
cane for making ghur and khandsari, 
The production of sugar declined from 
35.1 lakhs tonnes in 1965-66 to 21.5 laxhs 
tonnes in 1966-67. Taking into account 
the changed circumstances, the Govern- 
ment of India decided upon a policy of 
partial decontrol under which scme 
quantity of sugar would be available to 
the domestic consumer at a controlled 
price leaving the other portion of the 
production for sale by the factories in 
the open market, In view of this chang- 
ed policy, the Government formulated 
a particular scheme. One of the aspects 
of this scheme was to earmark a pacti- 
cular percentage of sugar. manufactured 
by the factories for procurement by ihe 
Government itself for distribution ameng 
the public at a controlled price leaving 
the balance to the producers to sell :he 
same in the open market, The per- 
centage of sugar to be procured and she 
sugar to be sold in the open market by 
the factories varied, and as far as che 
years 1968-69 and 1969-70 were con- 
cerned, the percentage fixed for procure~ 
ment was 70 while the other 30 per cent 
was available for free market sele, 
The Government of India announced ihe 
policy for the year 1969-70 and the sane 
was contained in a Press Note whch 
was to the following effect; 


‘Union of. India v. 


“The question of sugar policy for the 
next year, i e. 1969-70, was discussed at 
the Chief Ministers’ Conference held on 
27-9-1969. The consensus at the cm- 
ference was in favour of continuance of 
the present policy of partial decontrol 
with percentage of levy and free sale 
quotas remaining unchanged at 70:30, 
This was announced by the Minister tor 
Food, Agriculture, Community Develop- 
ment and Co-operation at the Press Con- 
ference convened immediately after tie 


‘meeting, 


After careful consideration of all the 
involved, Government have d=- 
cided to continue the present policy cxf 
partial decontrol during the year 19623- 
70 which commenced from 1-10-1969. A 
quantity equal to 70 per cent of sugar 


. produced by the factories from 1-10-1969 


to 30-9-1970, will be procured from tke 
factories at fixed levy prices for control- 
led distribution. The factories will ta 
permitted to sell the remaining 30 per 
cent of the sugar produced in the free 
market ‘subject to -regulation of releases 
by Government as at present. 
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The levy prices of sugar will be fixed 


having regard ‘to the minimum price of 


sugarcane already. announced for the 
season, namely, Rs, 7.37 per quintal for 
a recovery of 9.4 per cent or less with 
5.36 paise per quintal for every increase 
of 0.1 per cent for recovery above 9.4 per 
cent. 

The announcement in regard to export 
of sugar will be made later.” ; 

2. Thus it will be seen that the 70 per 
cent sugar to be procured by the Gov- 
ernment was popularly referred to as 
levy sugar and the 30 per cent of the 
sugar was referred to as free market 
sugar. 

The Government implemented these 
policies from time to time through the 
statutory instruments of the Essential 
Commodities Act, 1955 and the Orders 
made by the Government thereunder and 
the directions issued by the Government 
with reference to the said Orders as well 
as independently. The power of pro- 
curement referred to in the policy was 
exercised by means of issuing a direction 
under Sec. 3 (2) ( of the Act from time 
to time, Section 3 (1) of the Act stated: 

“If the Central Government is of opin- 
ion that it is necessary or expedient to 
Jo so for maintaining or increasing sup- 
plies of any essential commodity or for 
securing their equitable distribution and 
availability at fair prices, or for secur- 
ng any essential commodity for the de- 
Zence of India or the efficient conduct of 
nilitary operations it may, by order, 
>rovide for regulating or prohibiting the 
production, supply and distribution 
“hereof and trade and commerce therein.” 
Sub-section (2) of S. 3 stated that with- 
aut prejudice to the generality of the 
Powers conferred by sub-section (1), an 
erder made thereunder may provide for 
the matters enumerated therein, the mat- 
ter enumerated in Cl. (f) of sub-sec: (2) 
cf S. 3 being “for requiring any person 
Lolding in stock any . essential commo- 
city to sell the whole or a specified part 
cf the stock to the Central Government 
cr a State Government or to an officer or 
égent of such Government or to such 
cther person or class of persons and in 
Sich circumstances as may he specified 
in the order”, 


3. There is no dispute that sugar is 
oze of the essential commodities to which 
the Act applies. In addition, there is 
aso as we pointed out already the Sugar 
(Control) Order, 1966, which replaced 
the Sugar (Control) Order, 1955. It is 
the power that is contained in the pro- 
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rections to the manufacture#s of sugar 
requiring them to sell a particular quan- 
tity of sugar to the Central Government 
or the State Government, etc., as refer- 
red to in that clause. 


4. In the present cases, the two res- 
pondents herein are manufacturers of 
sugar and we are concerned with the 
sugar manufactured by them during the 
year 1969-70. Pursuant to the policy of 
the Government referred to above, di- 
rections were issued by the Competent 
Authority under S. 3 (2) ( of the Act, 
from time to time requiring the .respon- 
dents herein to sell portions of the stock 
to the Government or to officers and 
organisations mentioned in S. 3 (2) (f) of 
the Act. The complaint of the respon- 
dents was that though such directions 
were given by the Government requiring 
-the respondents to sell sugar to certain 
persons or bodies, they did not lift the 
stock and therefore the unlifted stocks 
occupied a huge space in the godowns of 
the factories causing considerable incon- 
venience and monetary loss by way of 
the goods being stored and the possibi- 
lity of the goods deteriorating in quality. 
The respondents also submitted that they 
had sold in the open market 30 per cent 
of the produce in the year in question as 
per the policy of the Government refer« 
red to above. However, what prompted 
the two respondents to come to this 
Court was the direction given by the 
authority under Cl. 5 of the Sugar (Con~ 
trol) Order, 1966, to sell certain quanti~ 
ties of sugar in the open market. These 
quantities with reference to which these 
directions were issued were the quanti- 
ties with reference to which the Central 
Government had earlier given a direction 
under Sec. 3 (2) (f) of the Act, but the al- 
lottees had not lifted the stock and 


therefore the stock continued to remain - 


with the respondents, The respondents 
herein complain against such directions, 


5. We may in this context refer to 
the specific case of the respondents in 
W. A. No. 93 of 1975 as set out in the af- 
fidavit filed in support of the writ peti- 
tion. According to the respondents by 
an order dated 20-1-1971, issued under 
Cl. 5 of the Sugar’ (Control) Order, 1966, 
the Central Government required the 
respondents in W. A. 93 of 1975 to sell in 
the open market a quantity of 470.2 
tonnes of sugar out of the 1969-70 pro- 
duction and again on 20-2-1971, the Cen= 
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visions of S. -3 (2) (£) of the Act, that was. 
resorted to for the purpose of giving- dis 
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tral Government. -~ zave a similar direc- 


«tion. to the said’ respondents to sell 471.2 


tonnes of sugar out of the 1969-70 pro~ 
duction in the’ open marke: and a quan- 
tity of 5.7 tonnes of sugar out of the pro- 
duction of the year 1968-63. The griev~ 
ance of the respondents was that they 
had already sold 30 per cent of their 
production in the open market as per 
the policy of the Government, and the 
Government had no right to call upon 
them to sell anything in excess of the 
said 30 per cent in the open market and 
the Government ` was bound to procure 
70 per cent of the production as announce 
ed in the policy. 


6. In fact, this grievance had another 
impact as well. At the relevant time, 
the excise duty payable in respect of 
sugar was 37} per cent. However, the 
Government had made a concession and 


` reduced the rate cf excise duty to 25 per 


cent in respect of the sugar covered by 
directions issued under Sec. 3 (2) (f) of 
the Act. In view of this only, the res- 
pondents took up the position that the 
entire 70 per cent of the production of 
the respondents constituted what is po- 
pularly known as levy sugar subject te 
procurement under Sec. 3 (2) (£) and 
therefore the Government had no right 
to compel the respondents to sell any~ 
thing out of the said 70 par cent in the 
open market thereby indirectly compel- 
ling the respondents to pay a higher rate 
of excise duty at 374 per cent, while they 
were liable to pay only 25 per cent ex- 
cise duty in respect of the sugar covered 
by the directions of the Goverriment 
under S. 3 (2) (f) of the Act. It is only 
on, this basis, the prayer in W. P. No. 800 
of 1971 giving rise to W. A. 93 of 1975, 
was for the issue of a writ of prohibition 
or any other appropriate order or direc- 
tion against the Union of India and the 
Collector of Customs and Central Excise, 
Madras, prohibiting them from collect- 
ing excise duty in excess of 25 per cent 
on the sugar directed to be sold by the 
release orders dated 20-1-1971 and 20-2- 
1971. The prayer in W. P. 1099 of 1971 
giving rise to W. A. No. 92 of 1975 was 
more or less general in terms, namely, 
for the issue of a writ cf Mandamus or 
any other appropriate writ, order or di< 
rection to permit Messrs Aruna Sugars 
Ltd., Madras, whose managing director 
the petitioner in the writ petition was, 
to sell the unlifted quantity of levy sugar 
out of the production for the year 1969< 
70 lying -with them by paying only 25. 
per cent excise. duty., 
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was about the rate of excise duty pay- 
able by the respondents, the respondents’ 
case being that when once the‘ Govern- 
ment had announced a sugar policy of 
procuring 70 per cent of the producion 
allowing for free market sale only 30 
per cent the Government is entitled to 
collect excise duty at the rate of 25 rer- 


cent only on the 70 per cent of the rro-. 


duction, whether the stocks were liftec by 
the allottees- pursuant to the orders issu- 
ed by the Government under S. 3 (2) (£) 
of the Act or not, and the Government 
had no right to collect anything in 2x- 
cess of that 25 per cent with reference 
to the said 70 per cent of production. 
Accordingly, they contended that when 
the Government issued subsequent order 
directing the respondents in W.A. No. 93 
of 1975 to sell certain quantities of suzar 
which originally formed part of the sab- 
ject matter of the direction under S. 3 (2) 
(£) of the Act, they acted illegally znd 
by such illegal action, they cannot call 
upon the respondents to pay excise daty 
at 37} per cent. 


8 Counter-affidavits were filed in 
both the writ petitions on behalf of -he 
appellants in these appeals. It is aot 
necessary to refer to the averments cen- 
tained in the counter-affidavits because 
most of the facts are admitted. The 
admitted facts are (1) from time to 
time the Central Government issued 
directions under S. 3 (2) (£) of the act 
to the sugar manufacturers in question 
asking them to sell. sugar to the Govern- 
ment or their agents of a specified quen- 
tity and within a specified period. It is 
pertinent to point out that every one of 
the directions issued under S. 3 (2) (f) 
fixed a period of time within which the 
sugar had to be lifted, by the allottess; 
(2) In several cases, the allottees did rot 
lift the sugar as directed by the Central 
Government and therefore such quanti- 
ties of sugar remained in accumulation 
with the producers themselves theresy 
occupying a large amount of space inthe 
godowns and causing loss in the form of 
the sugar being locked up without being 
disposed of. (3) In respect of the respon- 
dents in W. A. No. 93 of 1975, there were 
two orders of the Government issuad 
under clause 5 of the Sugar (Contrel) 
Order, 1966 directing the respondents to 
sell part of the sugar so pecemulated in 
the open market. 


9. The question for eon dacetins in 


such a context is whether such a direc-_ 
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7. It will thus be seen that the bone. 
of contention in both the. writ petitions’ 
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tion was illegal and whether the respon- 
dents are entitled to ignore such a direc- 
tion and contend that when once the 
Government annouced the policy of pro- 
curing 70 per cent of the production and 
orders under S. 3 (2) (£} of the Act had 
actually been issued covering 70 per cent 
of the production, the Government were 
entitled to collect excise duty with re- 
ference thereto only at the rate of 25 per 
cent and not at the rate of 374 per cent 
notwithstanding the fact that the sugar 
was sold in the open market. 


10. We have so far referred to the 
fact and the contentions at the stage of 
the filing of the writ petitions. Now we 
Shall have to refer to a subsequent 
event, namely, an interim order passed 
by this court which alone had ultimate- 
ly influenced the learned Judge to allow 
the writ petitions in question, That in- 
terim order was passed by the learned 
Judge himself on 8th April 1971, in 
W.M.P. No. 331, 597, 1176, 1600 and 
1601 of 1971. The learned. Judge referred 
fo the facts of the case and observed 
that prima facie it appeared to him that 
it would be interdicting the free trade 
and therefore the freedom of the trade 
was affected. After having expressed so, 


the learned Judge proceeded to state 
as follows— 

“In this view of the matter, I 
am giving the following directions. 


No doubt, the learned counsel appearing 
Zor the , Central Government, opposes 
any grant of an interim relief - at this 
stage. But, as I am of the view that prima 
žacie a fundamental right of a trader is 
affected, it is necessary that in the in- 
<erests of justice the following di- 
“ections be given. The writ petitioners 
‘mn each of these writ petitions are allow- 
2d to sell the unlifted quantity of levy 
nugar for the sugar year 1969-70 (ist 
Detober 1969 to 30th Sept. 1970), but on 
sonditions that at the time of clearing 
the same from the factory, the writ peti- 
~ioners pay an excise duty of 25 per cent 
en such stock taken out from the factory 
ind in addition give a bank guarantee 
sor 124 per cent of the excise duty pay- 
zble thereon. The usual procedure in 
the matter of lifting of the stock and 
fhe levy of excise duty shall be followed. 
This is an interim measure pending dis- 
osal of the writ petitions. As by the 
guarantee given by the Bank, the re- 
venue to the State is safeguarded, I am 
cf the view that this -direction is essen- 
fial as it subserves the interests of both 


212 Mad. [Prs. 10-11] 


the trade and the revenue, The excise 
duty shall be collected on the ‘levy price’ 
and not on the tariff value as is done 
with reference tp free sugar”, 

Pursuant to this interim order, the writ 
petitioners would appear to have dis- 
posed of the sugar, Finally the two writ 
petitions which have given rise to the 
writ appeals before us came to be dis- 
‘posed of by the learned Judge on 12th 
Oct. 1973. The learned Judge referred 
to his interim order and pointed out 
that the respondents herein had collec- 
ted only 25 per cent excise duty and they 
had not collected 374 per cent excise duty. 
from the purchasers, In this context, he 
looked into the accounts of the respon- 
dents themselves. After referring to 
these facts, the learned Judge observed 
as follows— l 


“But the ques-ion, however, is whether 
the said sugar loses the stamp of levy 
sugar merely because it was sold under 
orders of court in the circumstances 
stated earlier. In my earlier order, in 
the writ miscellaneous petitions, I made 
it clear that th2 unfortunate situation 
was brought about by several allottees, 
particularly the various States in India 
to whom letters of allotment were 
issued by the Central Government from 
the petitioners’ factories, but who did 
not clear the stock for reasons better 
known to them When, therefore, the 
stock was mounting up by reason of the 
supervening pro-luction, it became necesa 
sary for the petitioners to come up to 
this court with the writ petitions and 
seek for interim directions as well. In 
the interim order, I made it clear that 
the petitioners were not in default at 
any time and that by reason of the. letters 
or orders of allotment made by the Cen- 
tral Government, the” portion of the 
sugar which was not lifted by the allot- 
tees got impressed with the character 
of levy sugar. Such a badge cannot 
easily be dislodged for no fault of the 
petitioners. 
that as the petitioners are not at fault 
and asthe sugar in question had been ap- 
propriated, dealt with and treated by the 
petitioners as levy sugar, the subsequent 
treatment by them by selling it under 
orders of court because of certain ex- 
igent circumstances would not take away 
or efface the badge of levy sugar which 
has got impressed.in it by reason of the 
allotment orders of the Central Govern- 
ment. If, ther2fore, the petitionrs did 
collect only 25 per cent as and towards 
excise duty when they dealt with such 
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I em of the view therefore . 
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‘appropriated sugar’ as levy sugar, then 


“it appeared to me there is a public duty 


on the part of the respondents not to 
demand the additional 121 per cent of 
excise duty on a bare assumption that 
the levy sugar dealt with by the peti» 
tioners lost such a charactar in the in« 
terim and such sales by the petitioners . 
though under orders of court in the 
peculiar circumstances stated above, 
should be deemed to be ordinary sugar 
sold by the petitioners in she open mar- 
ket. When there is an avoidance of pub- 
lic duty, a writ of prohibition or. Manda- 
mus ordinarily will issue. In this case, 
the circumstances do warrant for the is- 
sue of the rule as prayed for by the peti- 
tioners. The learned counsel for the res« 
Pondents does not seriously oppose the 
absolution of the rule nisi in the above 
circumstances.” 


Tt is the correctness of this order of the 
learned Judge that is challenged in tha 
present writ appeals. ` 

11. We are clearly of the opinion that 
the conclusion of the learned Judge is' 
erroneous, The learned Judge assumed 
that there was a stamp or badge fixed 
on the 70 per cent of the sugar manu~ 
factured. by the producers by virtue of 
the policy announced by the Government 
and that stamp or badge cannot be 
effaced or dislodged by any subsequent 
conduct on the part of the parties. In 
our opinion there is no such scope for 
thinking that the 70 per cent of the sugar 
acquired any distinct or distinguishing 
character from the other 30 per cent of 
sugar manufactured by the manufactu- 
ters. The policy of the Government an- 
nounced earlier is being implemented 
through the statutory provisions cone 
tained in the Act, It is not obligatory 
on the part of the Government that they 
must procure 70 per cent of the sugar 
produced. It is certainly open to the 
Government to change that percentage’ 
in the announced policy or not to pro- 
cure any sugar whatever from any o 
the manufacturers, What the Govern- 
ment should do at a particular point of 
time will depend upon the circumstances 
prevailing at that time. The object of 
the partial decontrol was that the Gov- 
ernment should procure at least a part 
of the sugar produced in the country to 
make that sugar available for distribu< 
tion to consumers at reasonable prices, 
If the Government comes to the conclu- 
sion at any time that sugar is freely 
available in the market at reasonable 
prices without the Government interven- 
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ing in that behalf, they were not bound 
to resort to the provisions contained in 
the Act and procure any part of the 
sugar whatever from the manufactur2rs. 
In this particular case, as we pointed out 
already, the case of the respondent as 
set out in the affidavits filed in support 
of the writ petitions proceeds on the 
basis that the Government having o-ce 
announced their policy to procure 70 ber 
cent of the sugar produced and to allow 
only 30 per cent of free market sale, they 
had no right whatever to call upon -he 
producers to sell anything in excess of 
the 30 per cent in open market. In other 
words, the Government was bound to 
procure 70 per cent of the sugar prodac- 
ed by the manufacturers. As far as che 
present cases are concerned, we have al- 
ready referred tothe fact that the Central 
Government had passed orders from tine 
totime under S. 3 (2) (£) of the Act, direct- 
ing the producers to sell sugar by way 
of allotment to certain State Govern- 
ments or their agents. But only these 
agents did not lift the stocks. Certainly 
the failure on the part of these allottees 
to lift the stocks would cause inconvexi- 
ence and create hardship to the respon- 
dents herein, But that is no reason to 
hold that the Government on that zc- 
count were under no obligation to pro- 
cure the entire 70 per cent of the stocks, 
Even in cases where the allottees had 
not lifted the stocks pursuant to the 
orders of the Government there had bezn 
re-allotment orders issued by the Cen- 
tral Government from time to time, 
From what we have pointed out alredcy, 
the orders of allotment fixed-a time for 
lifting of the stock, by the allottees, 
and once that time expired, naturally 
the allotment lapsed and the stock forr- 
ed part of the general pool of the produze 
of the manufacturers. It is not as if the 
moment sugar was produced, 70 per cert 
gets separated from the other 30 per cert, 
and the said 70 per cent acquired an in- 
flexible and indivisible character as a 
levy sugar, and such stamp or badge 
continues to be a permanent one irres- 
pective of the manner in which that "9 
per cent of sugar was dealt with subse- 
quently. In fact, to construe the policy 
of the Government in such a manner 
will be unreal. There is nothing to show 
at what point of time this allocation ef 
30 per cent and 70 per cent should take 
place, Is one to wait: for the entire 
sugar season to be over for the purpose 
of finding out what the total production 


is and then making the allotment? Cr 
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is one to make the allotment out of every 
day’s production or every month’s . pro~- 
duction? We are referring to these fea- 
tures merely for the purpose of showing 
the unreality of the argument that the 
70 per cent gets the stamp or acquires a 
badge of levy sugar permanent and 


_ perennial, and whatever the manner in 


which the same is disposed of, this stamp 
or badge continues, 


“12. To come to any such conclusion 
is to really ignore the actual statutory 
provisions in this behalf. Pursuant to 
the enabling provisions contained in the 
Act as well as the Sugar (Control) Order 
1966, only, the Central Government went 
on giving directions regarding the allot~ 
ment. It is equally with reference to 
the enabling provision contained in Cl. 5 
of the Sugar (Control) Order, 1966, which 
reads as follows, that the directions 
dated 20-1-1971 and 20-2-1971, were 
given in the case of the respondents in 
W. A. No. 93 of 1975s 

“The Central Government may, from 
time to time, by general or special order; 
issue to any producer or recognised - 
dealer, or any class of producers or re- 
ecognised dealers, such directions regard- 
ing the production, maintenance of 
stock, storage, sale, grading, packing, 
marking, weighment, disposal, delivery 
and distribution of any kind of sugar as 
it may deem fit.” 


These provisions being enabling pro- 
visions, it is certainly open to the 
Government not to give any such di- 
tection if they are satisfied that the pub- 
lic interest does not require the issue of 
any such direction, Under these cir- 
cumstances, we are of the opinion that 
the contention of the respondents that 
the Government was bound to allow the 
producers to sell only 30 per cent of the 
produce in the open market and they 
have no right whatever to require the 
producers to sell anything in excess 
thereof which excess will necessarily 
come out of the 70 per cent, is without 
any substance. 


13. From what we have stated al- 
ready, the bone of contention was real- 
ly with regard to the rate of excise duty. 
There is no dispute whatever that under 
the Central Excises and Salt Act, as well 
as under sub-section (3) of S. 3 of the 
Additional Duties of Excise (Goods of 
Special Importance) ‘Act, 1957 (Act 58 of 


_ 1957), the rate of excise duty payable in 


respect of sugar was only 374 per cent. 
However, the Government of India is- 
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sued a notification on ist May, 1970, to 
the following effect — 


“In exercise of the powers conferred 
by sub-rule (1) of R. 8 of the Central Ex- 
cise Rules, 1944, read with sub-s. (3) of 
S. 3 of the Additional Duties of Excise 
(Goods of Special Importance) Act, 1957 
(Act 58 of 1957), and in supersession of 
the notification of the Government of 
India in the Ministry of Finance (Depart- 
ment of Revenue and Insurance) No. 18/ 
69 Central Excises dated lst March, 1969, 
the Central Government hereby exempts 
sugar falling under sub-item (1) of Item 
No. 1 of the First Schedule to the Cen~ 
tral Excises and Salt Act, 1944 (1 of 1944) 
and required by the Central Govern- 
ment to be sold under Cl. (f) of sub-sec= 
tion (2) of S. 3 of the Essential Commo- 
dities Act, 1955 (10 of. 1955), from so 
much of the duty of excise and the addi- 
tional duty of excise leviable thereon as 
is in excess of the duty and the addi- 
tional duty calculated at 25 per cent and 
5 per cent respectively, on the basis of 
the price determined by the Central Gov- 
ernment, from time to time, under sub- 
sec. (3-C) of S. 3 of the said Essential 
Commodities Act, as the price payable 
for such sugar to the producer thereof; 
Provided that the element of the duty 
and the additional duty, if any, added to 
the price aforesaid shall be deducted be- 
fore calculating the duty and the addi- 
tional duty on the basis of such price.” 
The question of 25 per cent excise duty 
arises only as a result of this notification 
of the Government of India. Since this 
notification referred to the sugar requir- 
ed by the Central Government ‘to be sold 
under Cl. (f) of sub-section (2) of See. 3 
of the Act, the respondents contended 
that since with reference to 70 per cent 
of the stock the Central Government had 
issued orders from time to time under 
S. 3 (2) (£) of the Act, the excise duty 
payable in respect of that 70 per cent of 
the produce was only at the rate of 25 
per cent notwithstanding the fact that 
the said stock was not sold to the allot- 
tees as directed by the Government. We 
are unable to hold that the said notifica~ 
tion can have any such consequence, 
The moment the allottee did not lift the 
Stock within the time provided for in the 
direction given by the Central Govern- 
ment under S. 3 (2) (£), the allotment it- 
self lapses and the stock with reference 
to which such an order was made be- 
comes part and parcel of the general pool 
of sugar manufactured by the producer, 
Only when the allotment was given ef- 
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fect to, the Notification wili become ope~ 
rative. The moment che allotment laps- 
ed, the notification itself will cease to be 
of any application to such lapsed part of 
the sugar. In view of this, we are of the 
opinion that the respondents in these ap- 
peals will not be entitled to put forward 
a claim that in respect of the unlifted 
part of the sugar covered by an earlier. 
order of the Governmen> under Sec- 
tion 3 (2) (f) of tha Act, they were liable 
to pay excise duty orly at the rate of 
25 per cent. In fact, the respondents in 
W. A. No. 93 of 1975 were expressly di- 
rected by the Government to sell the 
same in the open market because the 
stock had already ceased to be the sub- 
ject-matter of the direction under Sec- 
tion 3 (2) (i) of the Act, when the stock 
was not lifted. within the period pre« 
scribed in the orders of the Government, 
In such a context, we are unable to hold 
that there is any public duty on the part 
of the appellants herein not to collect 
excise duty at 37} per cent, but they had 
a public duty to collect excise duty at 
25 per cent. 


14. Once we reach this conclusion, 
namely, that the policy of the Govern- 
ment announced with regard to the per- 
centage of procurement and free market 
sale of sugar was merely a declaration 
of the intention of the Government and 
as such cannot be enforceable in a court 
of law and that policy itself had to be 
enforced through the instrumentality of 
the provisions contained in the Essential 
Commodities Act, 19£5, the learned coun~ 
sel for the respondents sought to con- 
tend that the doctrine of estoppel may 
come into existence and prevent the Goy- 
ernment from directing the producers to 
sell anything more than 30 per cent of 
the produce in the open market. We 
are unable to hold that euch a plea has 
any substance. In the first place, no 
such plea of estoppel was put forward 
by the respondents in the affidavit filed 
in support of the writ petitions and they 
proceeded only on the basis that the very 
policy announced ty the Government 
was itself the law and any act on the 
part of the Government calling upon the. 
producers to sell anything in excess of 
30 per cent in the oven market was il- 
legal. Secondly, we are clearly of the 


‘opinion that no person can found a right 


on any statement of policy made by a 
Minister of the Government or the Gov- 
ernment and seek to enforce such a righf 
in a court of law. From the very nature 
of the case, such a statement of policy is 


1979 


merely a statement of the intention of 
the Government which can be charged 
by the Government at any time when the 
Government is satisfied that such chenge 
is necessary in public interest. Th2re- 
fore a mere statement made by the Gove 
ernment or a Minister of the Govern- 
ment cannot give rise to acause of action 
to any citizen to found a right thereon 
and to seek to enforce such a right and 
that too under Art. 226 of the Constitu- 
tion of India, 


15. Apart from this, as far as this 
country is concerned, the latest decision 
of the Supreme Court has set at rest this 
controversy by holding that there can be 
no estoppel against any policy statement 
of the Government in the exercise of its 
sovereign State or executive functions, 
In Excise Commr., U. P. v. Ramkumar 
AIR 1976 SC 2237, after elaborately con- 
sidering the earlier decision of this Co srt, 
as well ag the English decisions, the 
Supreme Court finally laid down as 2ol- 
lows (at p. 2241): 


“It is now well settled by a catens of 

decisions that there can be no question 
of estoppel against the Government in 
the exercise of its legislative, sovereign 
or executive powers.” 
In fact, the Supreme Court cited with 
approval the observation of the High 
Court of Jammu and Kashmir in Mal- 
hotra and Sons v, Union of India, AIR 
1976 J & K 41 wherein it was held as 
follows (at p. 48): 


“The courts will only bind the Gov- 
ernment by its promises to prevent meni- 
fest injustice or fraud and will not make 
the Government a slave of its policy for 
all times to come when the Government 
acts in its Governmental, public or so- 
vereign capacity,” 


16. In view of this position of law, 
the question of estoppel with reference 
to the sugar policy announced by “he 
Government does not arise. Under th2se 
circumstances we allow the appeals end 
set aside the order of the learned Judge 
and dismiss the writ petitions. There 
will be no order as to costs in these ap- 


peals, 
Appeals allow2d, 
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Union of India, Petitioner v. M/s. Tubes 
and Malleables Ltd. Madras and another, 
Respondents. 

Civil Revn. Petns. Nos. 3510 to 3525 of 
1976, 1393 of 1977 and 1686 of 1978, 
D/- 25-10-1978.* 

Limitation Act (36 of 1963), Ss. 19, 18 
— Claim against Railway for damages 
for short delivery — Payment in full and 


final settlement —- Payment accepted 
under protest — No debt — No fresh 
cause of action — Claim barred by limi- 


tation. (Railways Act (9 of 1890), S. 80) 
(Torts — Negligence — Damages). (Words 
& Phrases — Debt). 

Payment was made by the Railway 
saying that it was in full and final set- 
tlement of the claim against it for 
damages for short delivery. It was ac- 
cepted, under protest. It did not reserve 
any obligation to respect any future 
claim on the part of the payee: 

Held: A voluntary act of the payee by 
which he said he was receiving the pay- 
ment under protest, could not revive the 
obligation which had been extinguished 
by the overt act on the part of the Rail- 
way, when they sent the payment, pro- 
claiming contemporaneously that pay- 
ment was made in full and final settle- 
ment of the payee’s claim: (1883) 11 QBD 
518 Venkataramiah’s Law Lexicon and 
Legal Maxims, 2nd Edition P. 605, Rel. 
on. (Para 5) 

By an open declaration in writing, that 
the amount which was sent, was in full 
and final settlement of the claim, the 
Railway Company made it clear that 
there was no more obligation on their 
part and they were not liable to pay any 
More amount in respect of the claim 
raised. In those circumstances, it was not 
open to the payee to rely upon the pay- 
ment so made by the Railway to save 
the bar of limitation in a suit claiming 
balance of damages. AIR 1960 Pat 30, 
Distinguished. (Para 6) 


There was no acknowledgment in 
writing as contemplated in Section 18 of 
Limitation Act nor was there any pay- 
ment made on account of a debt as con- 
templated by S. 19 of the Act. The pay- 
ment made did not save time. (Para 7) 

Anno: AIR Comm. Lim. Act (5th 
Edn.), S. 18, N. 8 and 14; S. 19, N. 5, 8 


*(Against Order of Small Cause Court, 
Madras in NTA Nos. 142 Etc. of 1975.) 
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Cases Referred: 


AIR 1960 Pat 30 
(1883) 11 QBD 518:52 LJ QB 584, Webb 

v. Stenton 

P. S. Srisailam, for Petitioner; M p 
Subramanian, K. L, Krishnan and Joseph, 
for Respondents. 

ORDER :— In these civil revision 
petitions the question which arises for 
consideration is a very simple one. Iron 
pipes were purchased by the plaintiff- 
respondent from a third party and it 
booked the same through the railway be- 
longing to the petitioner-Union of India, 
at Tatanagar, the station of destination 
being Bangalore and other places. It is 
common ground in all these cases that 
there was short delivery of the goods 
affreighted. Open delivery’ certificate 
was issued to the consignor in all these 
eases, Except in one case where. the In- 
surance Company has subrogated itself, 
in the place of the consignor, the 
plaintiff-respondent is the | same in 
all the petitions. JI shall deal 
with the relevant facts in two sets 
of cases, as similar points arise in 
them. CRP 3510 of 1976 is against the 
judgment of the New Trial Bench of the 
Court of Small Causes, Madras in con= 
nection with the despatch of iron pipes 
from Tatanagar to Bangalore. The goods 
arrived at Bangalore in or about Nov. 
1970, and open delivery certificate was 
issued on 17-11-1970. After protracted 
correspondence, ‘which is not unusual 
with the railways and Government de~ 
partments. the railway wrote under 
Ex. P. 5 as follows :— 


“I have ordered the Railway's Finan- 

cial Adviser and Chief Accounts Officer, 
to remit to you a sum of Rs. 10,489 in 
full settlement for short delivery of 177 
pipes in the above consignment. 
gards the remaining 8 pipes you § will 
hear in the matter shortly.” 
Thereafter the plaintiff respondent  re< 
ceived a sum of Rs. 10,439, pursuant to 
the representations made earlier by the 
petitioner that it was in full settlement of 
the claim raised by the plaintiff. 

2. In the other set of cases also 
(C. R. P. 3517 and 3520 of 1976) open de- 
livery was sought and open. delivery cer- 
tificate was issued by the railway con- 
sequent upon discovery of shortage in 
the goods, at this station of destination, 
and this certificate was issued on 18-9- 
1970. Again, after protracted correspon- 
dence, the railway authorities issued a 
cheque for a certain sum, but stating ex- 
pressly that it was in full and final set- 
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tlement of the claim for refund made by 
the plaintiff.. 

3. The court below, while dealing 


with the claim, thought that the payment 
made by cheque on 8-2-1972, in one case, 
and on 10-5-1971 and 5-3-1971, in tha 
other, was sufficient to decree the suit 
instituted by the plaintiff within 3 years 
and 2 months from those dates respecti- 
vely, it further thought that such pay- 
ment, though represented to. be in full 
and final settlement of the claim raised 
by the plaintiff, could be viewed as pay- 
ment towards a debt within the mean- 
ing of S. 19 of the Limitation Act, 1963 
and that therefore the suits instituted 
within 3 years and two months from 
those dates were within time. I am not 
recapitulating the facts in ‘each case, as 
they are more or less similar, except for 
the difference in dates when open de- 
livery certificate was issued and payment 
by cheque was made by the railway to 
the plaintiff. But the facts are slightly 
different in the above two sets of civil 
revision petitions which are  therefora 
separately dealt with. 


4, Learned counsel for the railway 
contends that the payment made by che~- 
que on 8-2-1972 in CRP No. 3510 of 1976 
and on 10-5-1971 in T. R.P. No. 3517 of 
1976 and on 5-3-1971 in CRP 3520 of 1976 
was in full. and final settlement of the 
claim raised by the plantiff and that 
therefore there was no outstanding, ac- 
cording to them, which was ever payabla 
as a debt or which could be deemed to 
have been impliedly acknowledged as a 
liability or obligation on the part of the 
railway thereafter to be satisfied. On 
the other hand, learned counsel for ‘the 
respondent-plaintiff would say that, as 
the plaintiff had received such payments 
under protest, there was no automatic ac- 
ceptance of the same in full and final set- 
tlement, that in fact it wes an indicia to 
show that the plaintiff was still harping 
upon its earlier demand against the peti- 
tioner, that such protests and the later de- 
mands raised after receipt of the cheques . 
were sufficient to shcw that the cause of 
action was kept alive and that the date on 
which the cheques were tendered to the 
plaintiff would give rise to a fresh cause 
of action. It is‘ conceded by both sides 
that, if the date of the cause of action 
for the suit is reckaned as the date on 
which open delivery of the goods was 
given at the place of destination, then 
the suits have been filed beyond three 
years and two months from those dates. 
The only question therefore is whether] 
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the receipt of the cheque tendered by 
the railway, but said to be in full and 
final settlement of the claim raised by 

e plaintiff, who received it under pro~ 
test, would give rise to a fresh cause of 
action within the meaning of one or the 
jotner of the provisions of the Limitazion 
l Act, 


5. Whatever was the position prior to 
the passing of the Limitation Act of 1363, 
new Ss. 18 and 19 of the Limitation Act 
1963, govern the situation. Section 18 
deals with the effect of acknowledgment 
in writing and says that, where, berore 
the expiration of the , prescribed period 
for a suit or application in respect of any 
property.or right an acknowledgment of 
liability in respect of such property or 
right has been made in writing, - signed 
by the party against whom, such property 
or right is claimed.........a fresh period 
of limitation shall be computed from the 
time when the acknowledgment was so 
signed. Thus the section clearly contem- 
plates that the. acknowledgment of licbi- 
lity should be in writing and that it 
should be signed by the party against 
whom such right is claimed, when only 
it would have the effect of acknowledg- 
ment within the meaning of S. 18 
Section 19, on the other hand, deals with 
the effect of payments made on accoant 
of a debt or interest -on a legacy, etc. 
We are not here concernd with interest 
on legacy. Section 19 says that, wh2re 
payment on account of a debt is made 
before the expiration of the prescribed 
period by the person liable to pay or by 
his agent duly authorised in this behalf, 
a fresh period of limitation shall be 
computed from the time when such pay- 
ment was made. For the purpose of 
of this section’ ‘debt’ does not include 
money payable under a decree or order 
of court. The question is whether fhe 
claim raised by the plaintiff as damages 
based on tort or other negligence on the 
part of the carrier, would amount to a 
debt as is popularly or legally under- 
stood. The dictionary meaning of the 
term ‘debt’ is a sum of money payable 
by one to another, which is other than 
money payable under a decree or orcer 
of court (this being an exception uncer 
Section 19 of the Limitation Act). It is 
a present obligation. Unless therefore a 
person is obliged to pay an amount to 
another and unless an amount is pzd 
pursuant to an awakening or recognition 
of the existence of a present obligaticn, 
in the normal sense, it would not be pay- 
ment of a debt. In fact, in Venkata- 
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ramiah’s Law Lexicon and Legal Maxims, 
2nd Edn. at page 605, the term ‘debt’ is 
explained thus— 


“The term ‘debt’ is one of very wide 
connotation and while in ordinary par- 
lance it may be synonymous with any 
obligation, whether moral or financial, 
whether legally enforceable or not, in the 
the ordinary legal sense it means a sum 
of money payable now or which will 
become payable in future by reason of a 
present obligation”, 


This was the definition given as early as 
in 1883 in Debb v, Stenton, (1883) 11 QBD 
518. Viewed in this light, it has to be 
seen whether the payment made by che- 
que by the railway, after correspondence 
with the claimant-plaintiff but saying that 
it was in full and final settlement, was in 
recognition of a present obligation on 
their part, or whether it was a payment 
made by them without any chance of 
any further reopening of the subject in 
future by the payee. No doubt, the pay- 
ment was accepted under protest, but, 
so far as the person who made the pay- 
ment is concerned, he was emphatic that 
it was in full and final settlement. He 
did not reserve any obligation to respect 
any future claim on the part of the payee. 
A voluntary act on the part of the payee 
‘by which he said that he was receiving 
the cheque under protest, could not re- 
vive the obligation which had been ex- 
tinguished by the overt act on the part of 
the railway, when they sent the cheque, 
proclaiming contemporaneously that the 
payment was made in full and final set- 
Element of the claim made by the plain- 
Tiff In these circumstances, [I am 
unable to agree with learned coun- 
3el for the respondent that such payment 
accepted by him under protest did re- 
vive the cause of action and kept alive 
ais right, : 


6. Reliance is placed upon the deci- 
sion of the Patna High Court in Union 
af India v. J. J. Patel and Co, AIR 1960 
Pat 30. That was a-case where the ques- 
“ion, which has arisen in the present case, 
did not squarely came up for considera- 
“ion. There in answer to a claim for 
damages, the railway company sent a 
cheque for a sum less than the amount 
claimed stating that it was in full and 
final settlement. The payee retained the 
cheque and encashed it. The court held 
that such a conduct on the part of the 
payee could not be said to be conclusive 
proof in law that the amount was agreed 
t be accepted on the conditions offered,' 
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and that, if the railway administration 


was liable and was bound to pay the 
entire claim of the plaintiffs, then it 


would be piling unreason upon techni- 
cality to hold, in the circumstances, that 
it was open to the defendant company on 
the ground `of estoppel, to object to the 
jurisdiction of the court to pass a decree 
in favour of the plaintiff for the unpaid 
claim. Apart from the fact that the 
question of limitation did not arise in 
that case, the learned Judge was con- 
scious of the fact that, if the railway ad- 
ministration was liable and was bound 
to pay the entire claim of -the plaintiff, 
then technicalities ought not to prevail. 
‘But here in the instant case, by an open 
declaration in writing, that the cheque 
which was sent was in full and final set- 
tlement of the claim, the railway com- 
ipany made it clear’ that there was no 
‘more obligation on their part and they 
were not liable to pay any more amount 
in respect of the claim raised. In these 
circumstances, it was not open to the 
plaintiff to rely upon the payment so 


made by the railway and file the suit- 


within 3 years and two months from that 
jdate and then seek to sustain the case 
that it was not barred by limitation. 

7. In CRP No. 3517 of 1976, in which 
the facts are similar, open delivery cer= 
tificate was given on 18-9-1970 and pay- 
ment by cheque was made on_10-5-1971, 
This was again a case where the railway 
made it clear that the payment by che- 
que was in full and final settlement of 
the claim. The only difference between 
the former case and this case is that, in 
the earlier one a letter was written on 
28-1-1972 stating that action had been 
taken to remit a certain sum of money in 
full settlement without any reservation, 
and that, regarding the remaining 8 
pies, the matter would be dealt with 
thereafter. This was followed up by re- 
mittance. Though there was a communi- 
cation in that case to keep alive a present 
obligation to deal with the claim in re- 
spect of the remaining 8 pies, yet no- 
thing happened. In the latter case, the 
communication sent by the railway, en- 
closing the cheque for payment of the 
claim, which they sent on 10-3-1971, 
stated in no uncertain terms that the 
payment was made in full and final set- 
tlement. This was therefore in the 
nature of a warning to the plaintiff of 


the stand taken by the railway and he 
ought to have been diligent im coming 
to court within three years and two 
months from the date when he secured 
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open delivery of the goods after discovery 
of the shortage. This not having been 
done, this suit also has to be dismissed 


-on the ground that it was filed beyond 3 


years and two months from the date of 
the open delivery, which is the date of 
cause of action for the suit. There was 
no acknowledgment in writing as con- 
templated in Section 18 of the Limitation 
Act, 1963, nor was there any payment|: 
made on account of a debt, as contem- 
plated by S. 19 of the Act, Therefore 
the payment mada on 10-5-1971, would 
not save time. 

8. In these circumstances, CRP 3510 
and 3517 and 3520 of 1976 are allowed. 


9. In the rest of the petitions’ there 
was no such representation that the 
payment was made 'ir: full and final set- 
tlement of the claim. This would mean 
that the payment so made kept alive the 
present obligation on the part of the rail- 
way. The lower court was therefore 
right when it said that the cause of ac- 
ticn arose on the date when the payment 
was made towards the present obligation 
and the suits having been filed within 
3 years and 2 months from that date were 
in time. Those revision petitions are 
therefore dismissed. There will be no 
order as to costs in any of the petitions. 

Order accordingly, 
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B. Nathmall Vaid, Appellant v. State 
of Tamil Nadu and another, Respon~ 
dents, ' ae 

S. A. No. 1483 of 1975, D/- 2-11-1978*. 

Tamil Nadu Wild Elephants Preserva- 
tion Act (1 of 1873) — G. O. Ms No, 3440 
dated 15-11-1954 — Wild elephant — 
Escaping from reserve farest — Found 
dead in private person’s patta land — 
Ownership of tusks — Vests with the 
owners of land and not with Govern- 
ment. 


As regards wild animals which are 
found dead in a private land the owner 
of the lend is entitled to claim owner- 
ship of the dead animal and the bodies 
of the wild animals which are’ found on 
a particular land become the absolute 
property of the owrer of the soil even 
if killed by trespasser unless the trespas- 





*(Against decree of Dist Court, Coimba- 


tore in A. S. No. 98 of 1973. 
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ser chased the animal on the land of one 
person and killed it on the land of an- 
other. (Para 12) 


As per G. O. Ms. 3440 dtd. 15-11-1354, 
a wild elephant escaping from a reserve 
forest without being pursued by the de- 
partmental officers, will cease to be pro- 
perty of the Government, where an ele- 
phant in the reserve forest is shot at by 
an unknown person and it voluntacily 
quit the reserve forest and entered the 
private land of the appellant where it 
died, the property in that animal would 
be that of the appellant. The mere kæp- 
ing of watch over an animal which is 
moving about in the forest cannot 
amount to actual pursuit of the animal 
by forest officers. Therefore the owner- 
ship of the tusks vested only in the ap- 
pellant on whose land the elephant was 
found dead and not with the Govern- 
ment. (1882) ILR 4 Mad 268 and AIR 
1964 Ker 287 and (1865) 11 HL Cas 521 
Rel. on. (Para 5) 
Cases Referred ; Cases 


AIR 1964 Ker 287 6 
(1896) 161 US 519: 40 L Ed 793, Geer v. 
State of Connecticut 10 
(1882) ILR 4 Mad 268 6 
(1865) 11 HL Cas 621:144 ER 1087, Bla- 
des v. Higgs 8 


M. A. Rajagopalan and G. S. Swamima~ 
than, for Appellant; the Addl. 
Pleader, for Respondents, 


JUDGMENT :— In this case, an intar- 
esting question of laws arises on certain 
undisputed facts. The appellant hersin 
is the owner of Singara Estate situate at 
Mosinagudj village in Ootacamund talak. 
On 16th June 1969, a tusker elephant was 
found dead in his patta land bearing S, 
No. 207 of Mosinagudi village which 
formed part of his estate, On 17th June 
1969, the plaintiff informed the seccnd 
defendant, of his intention to bury the 
carcase in his estate. The Forest Officer, 
Segur and a Veterinary doctor came to 
the spot and conducted an autopsy and 
on the instructions of the Forest Range 
Officer the Forester of Segur section took 
custody of the two tusks of the dead 
elephant from the plaintiff after giving 
an acknowledgment that the tusks world 
be returned to the plaintiff after getting 
formal approval of the Higher auho-i- 
ties. Since the second defendant did rot 
returned the tusks, the plaintiff called 
upon the department.to return the same, 
However, the plaintiff was informed by 
the second defendant that his claim for 
return of the tusks had been rejected, 
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The plaintiff, therefore, filed a suit, O. S. 
No. 43 of 1971 on the file of the Sub- 
Court, Ootacamund, for the recovery of 
a sum of Rs. 7000 being the value of the 
two tusks. j 


2. The defendants resisted the suit 
contending that the elephant was found 
to be moving in the forest wih diffculty, 
that the guards of the forest department 
were keeping watch over the elephant 
since 15 days prior to its death, that the 
tusks are the property of the Govern- 
ment and that, therefore, the plaintiff is 
not entitled to ask for the return of the 
tusks. ` 


2A. The trial court after duly consi- 
dering the evidence found that the tusker 
found dead in the plaintiff's patta land 
was a wild elephant, that the tusker had 
been shot at, several times by some un- 
known persons during a period of six 
months prior to its death, that it was 
moving about in the reserve forest in 
the wounded condition, that the officials 
of the forest department kept a watch 


‘over its movements and that subsequent- 


ly they found it lying dead in the patta 
land of the plaintiff, On these facts 
which are more or less admitted, the trial 
court went into the question as to who 
will be entitled to the tusks in question 
as between the plaintiff on the one hand 
and the Government on the other. The 
Government placed reliance on S. 3 
of the .Wild Birds and Animals Protec- 
tion Act and also G, O. Ms, No. 2152 
dated 21-2-1960 in support of its claim 
for the ownership of the tusks in ques- 
tion. The trial court. held that neither 
the provisions of the said Act nor the 
Government Order in question will apply 
fo the facts of this case and that under 
the general law, the tusker, which is a 
wild animal, having been found dead in 
the plaintiffs patta land, he is entitled 
to the ownership of the tusks. Accord- 
ing to the trial court G., O. Ms. No, 2152 
dated 21-6-1960 which treated a ten mile 
belt around Mudumala Wild Life Sanc- 
tuary as a close time for the whole year 
and which made it unlawful to capture, 
sell, buy or possess any bird or animal 
or the flesh thereof which had not been 
captured or killed before the commence- 
ment of such close time cannot apply to 
the case in question. It also held that 
Wild Birds and Animals Protection Act 
is applicable only in respect of animals 
and birds which are specified in the sche- 
dule and not to an elephant which is 
not an animal specified in the schedule 
fo that Act, 
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3. The matter was- taken up in appeal 
fo the District Court, The District Court 
after agreeing with the facts found. by 
the trial court held that in view of 
another G, O. Ms. No, 3440 dated 15-11- 
1954, as the elephant had been pursued 
by the department the two tusk vests in 
the Government. In this view, it allowed 
the appeal and dismissed the plaintiff’s 
suit. 

4. In this ‘second appeal, the decision 
of the lower appellate Court that the 
property in the dead elephant vested 
with the Government has been challeng~< 
ed. As the facts set out above are not in 
dispute, the only question to be con- 
sidered here is as to who will be entitled 
to its tusks on the above admitted facts, 

5. As already stated in the appellate 
Court the respondents have relied on G.O, 
. Ms. No, 3440 dated 15-11-1954 in support 
of its conclusion that the property in the 
dead elephant belonged to the Govern- 
ment. The said G. O. says— : 

“A man has a property ratione loci in 
animals which are ferae naturae on his 
land but this property ceases when they 
quit or are hunted on the land. The 
right of the owner of ‘a forest continues 
` after they are hunted out of the forest 
but not after they voluntarily quit if 
(page 205 of Col. IJ of the English and 
Empire Digest). From the principles set 
out above, it will be seen that a wild ele- 
phant escaping from a Reserve Forest 
` without being pursued by the departmen= 
tal officers will cease to be the property 
of the Government and if such an ele- 
phant is shot dead by a private party in 
another man’s land, the property in that 
‘animal will be that of the owner of the 
land. As the ownership of the tusks of 
the wild elephants shot on private lands 
fs thus well settled, the Government do 
mot agree to amend S, 6 of the Mad- 
ras Wild Elephants Preservation Act, 
1973, as suggested by Chief‘ Conservator 
of Forests. They therefore direct that 
the proposals of the Chief Conservator of 
Forests be dropped”, 


As per the said G. O., a wild elephant 
escaping from a reserve forest without 
being pursued by the departmental offi- 
cers, will cease to be property of the 
Government, and if such an elephant is 
shot at by a private party in another 
man’s land the property in that animal 
will be that of the owner of the land. 
- The lower appellate court has taken the 
view that as the departmental officers 
had kept a close watch over the move- 
ments of the animal for about 15 days 
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prior to its death, the Government can 
claim ownership of the tusks. I do not 

see how the lower appellete Court has 
taken the view that the dead elephant in. 

this case, had earlier been pursued by 

the departmental officers. Admittedly, 

the elephant was a wild animal, and it 
was moving about after it has been shot 
by some unknown persons. It.is not the. 
case of the department that the officers of 
the department shot the elephant and 
the death was as a result of the same, 
The evidence on the side of the depart- 
ment is that the elephant was found 
moving in a wounded condition and that 
was being watched under the instruc- 
tions of the higher authorities, The evi- 
dence does not indicate that the animal 
was pursued by the forest officers at any 
time. The mere keeping watch over an 
animal which .is moving about in the 
forest cannot amount to actual pur- 
suit of the animal by the forest 
officers, Therefore the lower appel- 
late court is in error in the applica- 
tion of the Government order. As a. 
matter of fact, a close reading of the 
Government Order would clearly indi- 
cate that the ownership of the tusks vest- 
ed only with the owner of the land in 
which it was found dead. Perhaps. the 
tusks will become the Government pro- 
perty if the officials of the Forest depart- 
‘ment had chased the animal and the 

animal as a result of the chase entered 

into the plaintiff's land and died there, 

But, so long as there is no proof of any 
chase and the wild animal had voluntari< 
ly left the reserve forest and died in the 
plaintiff's patta land, I dc not see how 
the Government can claim ownership of 
the tusks in this case., 


6. The position of wild animals of 
ferae. naturae as well as the rights of the 
owner of the property in respect of such 
wild animals have beer discussed in 
various text books as well as in certain 
judicial decisions, In Makath Unni Mani 
v. Malabar Kandapunni Nair (1882) ILR 
4 Mad 268 the owner dug a pit in his 
land for the purpose. of capturing wild 
elephants and an elephant fell into that 
trap but another person took it out of 
the pit and converted it into his own use, 
The question arose as to whom the ele- 
phant belonged. It was held that the 
plaintiff who dug the pit in his own land 
in which the elephant fell was entitled 
to the elephant. In Madhavan v. State of 
Kerala, AIR 1964 Ker 287, it has been held 
that though there can be no property. . 
existing in an owner of tne land in anie 
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mals ferae naturae so long as they re- 
main in the state of nature, when such 
animals are killed or reclaimed by the 
ewner of the land they become his pro- 
perty, absolutely when they are killed 
and in a qualified manner when they. are 
reclaimed. 

7. In MHalsbury’s Laws of Englend, 

3rd Edn Volume J, at page 656 in para 
252, the law is stated thus — 
"There is no absolute property in wild 
animals while living, and they are not 
goods or chattels. There may, however, 
be what is known as a qualified pro- 
perty in them, either (1) ratione impo- 
tentiae et loci, (2) ratione soli and ra- 
tione privilegii, or (3) per industriam. 
This. qualified property is defeasible, for 
if the animal has not animus revertendi 
but resumes its wildness and is at large 
again and not under pursuit it is free 
and may be taken by another person. 
Thus the special right of property, called 
- qualified property if conferred ratione 
impotentiae et loci, ratio soli or ratione 
privilegii is in substance an exclusive 
tight to reduce the wild animal into 
Possession but if acquired per indus- 
triam, it is an exclusive right to che 
possession of the wild animal, which, in 
the case of a living animal, will contirue 
while it has animus revertendi.” | 


In para 1255, page 657, it is further 
pointed out as follows — 

“The owner of land, who has retained 
the exclusive right to hunt, take, and 
kill animals ferae naturae on his own 
land, has a qualified property ratione 
soli in them for the time being while 
they are there, But, if such an owrer 
grants to another the right to hunt, 
take and kill animals ferae naturae 2n 
his land, the grantee has a qualified pro- 
perty ratione privilegii, as in the case 
of a free warren on another man’s scil, 
or a licence or grant of shooting or 
sporting rights, Such a grant is an incor- 
poreal hereditament and an interest in 
reality and amounts to a licence of a 
profit a prendre which can only be valid- 
ly granted or demised by deed.” 


8. At page 858 in para 1256 under the 
Head “Property in Wild Animals when 
Killed” it is stated “although there is 
only a qualified property in animals 
ferae naturae while they are alive, yet if 
they are killed, or die, there is an abso- 
lute property in the dead animal, which 
vests in the owner or occupier of the 
land......... y 
In Halsbury’s Laws of England, Ir Edr., 
Volume 18, page 128 in para 262 under 


B. N. Vaid v. State (Ramanujam J.) 


[Prs. 6-9] Mad. 221 


the caption ‘Property in and rights over 
games’ it has been said— 

“The Law of England does not admit a 
right of absolute property in game 
which belongs to a class of animals ferae 
naturae, but it does intervene to protect 
private interests in game by limiting the 
right over it to certain classes of pera 
sons. These classes acquire their rights 
in one or other of two ways — (1) 
ratione privilegii, that is, by special 
grant from the Crown; (2) ratione soli 
that is by virtue of ownership or occu- 
pation of the soil............the right of the 
occupier of the soil have been admitted 
and extended until at the present day 
the right to kill and take game is recog~ 
nised as being incidental to the occupa- 
tion of land and the property in such 
animals is therefore not absolute or ace 
tual, but qualified and potential...... 
Again at page 129 in para 263 it 19 
stated — | 

*,..the property which, when the game 
is alive and free, is only qualified o1 
potential, becomes absolute when the 
game is killed or otherwise reduced into 
possession, The game, when dead or 
captured, belongs to the owner of the 
Jand where it is killed, and he can claim 
possession of it, and if necessary, bring 
an action for trover.” 


8-A. In Black’s Law Dictionary, IV 
Edn. at page 1383 under the heading 
‘Qualified Property’ it is stated as fol- 
lows — 

“Property in chattels which is not in 

its nature permanent, but may at some- 
“ime subsist and not at other times, such 
for example, as the property a man may 
have in wild animals which he has 
caught and keeps, and which are his 
only so long as he retains possession oi 
them.” 
In the Penal Law of India by Har 
Singh Gaur, VII Edn, Volume III, 
page 1883, it is stated that in the case 
animals ferae naturae the property im 
them can only be acquired if they are 
dead, tamed or confined, otherwise they 
ere presumed to be in their original 
state. . 

9. The House of Lords in Blades v 
Higgs, (1865) 11 HL Cas 621, had occasion 
to consider the legal position when a 
stranger without the permission of the 
owner of the property kills an animal on 
the latter’s land and carries it away. The 
Lord Chancellor had observed in that 
case that ‘property ratione soli is the 
common law right which every owner 
of land has to kill and take all such 
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animals ferae naturae as may from time 
to time be found on his land, and as 
soon as this right is exercised the anı- 
mal so killed or caught becomes the 
absolute property of the owner of the 
Jand......... 

“By the civil law, the person who took 
or reduced into possession any animal 
ferae naturae, although he might be a 
trespasser in so doing, acquired the pro- 
perty in it. This appears clearly from 
the passage, in the institutes cited in the 
argument. If the same ratio prevails in 
our law, then the rabbits in question 
were not the propery of Lord Exeter, but 
of the poacher who took and killed them 
upon his Lordship’s land.” 

The position is again stated by the 
' learned Lord as follows —~ 


“With respect to wild and unreclaimed 
animals, therefore, there can be no doubt 
that no property exists in them so long 
as they remain in the state of nature. 
It is also equally certain that when kil- 
led, or reclaimed by the owner of the 
land on which they are found, or by 
his authority, they become at once his 
property, absolutely when they are kil- 
led, and in a qualified manner when 
they are reclaimed.” 

Therefore, it will be seen that though 
there can be no property existing in an 
owner of a land in animals ferae natu- 
rae, so long as they remain in the state 
of nature, when such animals are killed 
or reclaimed by the owner of the land 
they become his property, absolutely 
when they are killed, and in a qualified 
manner when they are reclaimed.” 

10. In the decision of the American 
Supreme Court in Geer v. State of 
Connecticut, (1896) 161 US 519: 40 L Ed 
793 a slightly different view has been 
expressed, In that decision the attack 
was against a particular piece of legis- 
lation prohibiting the killing of certain 
birds during a particular season, for the 
purpose of conveying the same beyond 
the limit of the State. There was also a 
prohibition regarding the. transport of 
such birds killed within the State. These 
provisions were attacked on the ground 
that they violate inter-State Commerce 
clause of the Constitution of the United 
States. The American Supreme Court ex- 
pressed the following view — 


` “From the earliest traditions the right 
to reduce animals ferae naturae to 
possession has been subject to the con- 
trol of the law giving power.” . 
"We take it to be the correct doctrine 
in this country that the ownership of 
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wild animals, so far as they are capable 
of ownership, is in the State, not as 
proprietor but in its sovereign capacity, 
as the representative and for the benefit 
of all its people in common.” 

In Corpus Juris Secundum, Vol. IB, 
page 1087, it is stated that the wild ani- 
mals at large within its borders ara 
owned by the State in its sovereign as 
distinguished from its preprietary capa- 
city, and neither such animals nor any 
parts thereof are subject to private 
ownership except in so far as the Stata 
may choose to make them so. Such ani- 
mals become the subject of private 
ownership only so far as the people 
through their legislature may elect to 
make them so......... 

11. In American Jurisprudence, Vo- 
lume II, page 694, the following passage 
occurs — i 

“In the United States the ownership 

of wild -animals and fish not reduced io 
actual possession by private persons is 
in the people of the State in their collec- 
tive sovereign capacity, or in the States 
as representing all the people.” 
Thus, the legal position in the United 
States of America appears to ke some- 
what different from the Law in India . 
and in England, 

12. From the above discussions, it is 
clear whatever might be the position in 
regard ta live animals, as regards wild 
animals which are found dead in a pri- 
vate land the owner of the land is enti- 
tled to claim ownership of the dead ani- 
mal, and that the bodies of wild animals 
which are found - on a particular land 
became the absolute property of the 
owner of the soil even if killed by a 
trespasser, unless the trespasser chased 
the animal on the land of one person and 
killed it on the land of another. Admit- 
tedly, the animal was found deed in the 
patta land of the appellant. The dead 
elephant in question had not been chased 
or pursued by the forest authorities, 
but it hed been shot at by some un- 
known persons . and it volunterily quit 
the reserve forest and entered the pri- 
vate land where it died, In this view, 
the order of the lower appellate Court 
cannot be sustained. 


13. The result is that the seccnd ap- 
peal is allowed with costs and the suit 
O. S. No. 43 of 1971 on the fie of the 
Sub-Court, Ootacamund will stand 
decreed with costs as prayed for. 

Appeal ellowed. 
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- Natesa Reddiar and another, 
lants v. Saradhambal and others, 
pondents. 


Second Appeal No. 1645 of 1974, D/- 
6-12-1978. 

Tamil Nadu Hindu Women’s Right to 
Property (Extension to Agricultural 
Lands) Act (26 of 1947), Pre. — Act does 
not suffer from legislative mcompetence 
for adopting Hindu Women’s Right to 
Property Act — (Government of India 
Act (1935) (25 & 26 Geo 5 C 42) Sch. 7, 
List 2, Entry 20). 


As the incorporation of Acts passed by 
one Legislature by another legislative 
body is permissible, the Tamil Nadu Act 
which by necessary implication adopts 
and incorporates Hindu Women’s Right 
to Property Act in relation to agricul- 
tural lands is quite valid and it does rot 
suffer from legislative incompetence. 

(Para _6) 

The Legislature can, if it so choos3s, 
adopt the provisions of an existing Act 
and incorporate the same as part of its 
Act for purpose of convenience is no 
longer in dispute. As the Provinc.al 
Legislature has got the competence to 
make a law on devolution of agricultural 
property, the fact that it has, instead of 
making an independent legislation, adopt- 
ed a shortened form of incorporation 3y 
reference to a Central Act does not maxe 
it unconstitutional. AIR 1974 SC 1660 
and AIR 1975 SC 1389 Fol, 


Appel- 
Ras- 


(Para 11) 


Further, the Act cannot be said to 3e 
invalid on the ground that it confers 
legislative competence on the Federal 
Legislature in respect of agricultural 
lands on the basis that the Central Act, 
i.e. Hindu Women’s Right to Properiy 
Act, was held to be inapplicable to agri- 
cultural lands. AIR 1961 SC 652 Rel 
on. (Para 13) 


Moreover, the Act is not invalid on 


-the ground that it does not in terms m- 


corporate the provisions of the Central 
Act but merely amends the definition sf 
“property” in the Central Act. It 1s 
true, the provisions of the Central Ast 
have not been treated as an Act passed 
by the Provincial Legislature expressly. 
But such an incorporation has necessarily 
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to be implied having regard to the title 
and preamble given to the Act which 1s 
to extend the provisions of the Central 
Act to agricultural lands in the State of 
Tamil Nadu. The adoption or incorpora- 
tion of the Central Act could have been 
made by the Provincial Legislature by 
using more clear and specified language. 
But so long as the intention to adopt and 
incorporate the Central Act as part of its 
legislation is clear then the Act cannot 
be held to be incompetent. AIR 1966 SC 
416 and AIR 1975 SC 1389 Foll. 


(Para 16) 
Cases Referred: Chronological Paras 
AIR 1975 SC 1389 9, 11, 15, 16 
AIR 1975 SC 1835:1975 Cri LJ 1639 9 
AIR 1974 SC 1660: 1974 Tax LR 2017 10 
AIR 1972 SC 648 10 
AIR 1967 SC 1480 8, 10 
(1967) 69 Bom LR 326 15 
AIR 1966 SC 416: (1966) 1 SCR 523 
13, 15 
AIR 1963 SC 553 9 


AIR 1961 SC 652: (1961) 3 SCR 242 13 
AIR 1961 SC 935: 1961 (2). Cri LJ 31 15 
AIR 1954 SC 752: (1955) 1 SCR 799: 1954 


Cri LJ 1822 15 
AIR 1945 FC 25 6 
ATR 1941 FC 72: 1941 FCR 12 6 


1896 AC 348: 74 LT 533, Attorney Gene- 
ral for Ontario v, Attorney General for 
the Dominion, 15 

(1886) 31 Ch. D. 607:54 LT 145, Re 
Wood’s Estate Exp. Works and Build- 
ings Commrs, 11 


K. Parasaran for M/s. S. Balathanda- 
and T. K. Rajeswaran, for Appel- 
lants; R. Krishnamurthy, D. Raju and 
A. R. Lakshmanan, for Respondents. 


RAMANUJAM, J.:— This second ap- 
peal has been posted before the Full 
Bench as the constitutional validity of 
the Tamil Nadu Hindu Women’s Right 
to Property (Extension to Agricultural 
Lands) Act (Act 26 of 1947) has been 
challenged by the appellants herein. 


2. The first respondent herein filed 
the suit O. S. No. 169 of 1971 on the file 
of the District Munsif, Kancheepuram 
seeking partition and separate possession 
of her alleged 1/4th share in the suit pro- 
perties which consisted of two houses 
and certain agricultural lands. Her case 
was that her deceased husband Elumalai 
Reddiar, defendants 3 and 4, one Kan- 
nappa Reddiar, the husband of the second 
defendant and father of the first defen- 
dant and one Devendran were members 
of a Hindu Joint Family, that the plain- 
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tiff's husband died in the year 1947, that 
Devendran died in the year 1948 but 
that the family continues to be joint and 
therefore she is entitled to claim 1/4th 
share as the widow of the sieceaned 
coparcener, Elumalai Reddiar, 


3. The suit was resisted only by de- 
fendants 2 and 3. Their. case was that 
after the death of the two co-parceners, 
Elumalai Reddiar and Devendran, ‘there 
was a partition of the joint family pro- 
perties in the year 1948, that in that par- 
tition defendants 1 and 2 defendant 3 
and defendant 4 were given a 1/3rd share 
each in the joint family properties and 
` the plaintiff was given the income from 
survey No. 449/1 comprising of 90 cents 
towards her maintenance and that the 
plaintiff was a willing party to the said 
partition: arrangement. They also con- 
tended that in any event the plaintiff 
cannot claim a share in the agricultural 
properties on the basis of the provisions 
of Tamil Nadu Act 26 of 1947 as the same 
is constitutionally invalid. 


4. Both the courts below held, on a 
due consideration of the evidence ad- 
duced in the case, that the alleged par- 
tition in the year 1948 set up by the con- 
testing defendants had not been proved 


and, therefore, the plaintiff being the 


widow of a co-parcener, is entitled to 
seek partition and separate possession of 
her husband’s share in the joint family 
house properties by virtue of the Hindu 
Women’s Right to Property Act, 1937 
(Act 18 of 1937) and in the joint family 
agricultural lands under the Hindu Wo- 
men’s Right to Property (Extension to 
Agricultural Lands) Act (Act 26 of 1947). 


5. In this second appeal the’ learned 
counsel seeks to challenge the concurrent 
findings of fact arrived at by the Courts 
below on the -question as to whether 
there was an earlier partition as alleg- 
ed by the contesting defendants in which 
the plaintiff is said to have agreed to re- 
ceive maintenance from one parcel of 
land. However, we do not see how those 
findings could be challenged. We are 
satisfied that on the materials no other 
conclusion is possible. Therefore we 
have to proceed on the basis that the 
partition alleged by the defendants in the 
year 1948 has not been established and 
the joint family continued to be undivid- 
ed on the date of the suit. That on this 
basis the plaintiff is entitled to claim a 
1/4th share in the non-agricultural ‘pro- 
perties by virtue of Section 3 of the 
Hindu Women's Right to Property Act. 
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1837, hereinafter referred to as the Cena 
tral Act, has not been disputed by the ap- 
pellants. But the appellants dispute 
only the plaintiff’s right te claim.a 1/4th 
share in the agricultural lands under the 
provisions of the Tamil Nadu Act 26 of 
1947, hereinafter referred to as the Tamil 
Nadu Act, on the ground that the said 
Act is constitutionally invalid and, there- 
fore, the plaintiff cannot claim any 
rights thereunder. Therzfore the only 
question to be considered now is whether 
the Tamil Nadu Act 26 of 1947 is consti- 
tutionally invalid. 

6. The appellants question the constix 
tutional validity of the Tamil Nadu Act 
on three grounds: (1) That the Provi- 


sional Legislature in enacting Tamil Nadu 


Act 26 of 1947 had virtually abdicated 
its legislative power in favour of the cen- 
tral legislature by merely amending the 
definition of the word ‘property’ occur- 
ring in Central Act 18 of 1937 without 
making a seperate legislation of its ‘own 
on devolution of Agricultural property}; 
(2) That Central Act 18 of 1937 having 
been invalidated with reference to agri- 
cultural lands by the Federal Court in 
In re the Hindu Women’s Right to Pro- 
perty Act (1941 FCR 12 (25)) : (ATR 1941 
FC 72) and Umayal Achi’s case (AIR © 
1945 FC 25), Tamil Nadu Act 26 of 1947 
îs enacted to validate the Central Act 
with reference to its application to ag~ 
ricultural lands which the Provincial 
legislature had no competence to do, (3) 
That in any. event the Provincial Legis- 
lature cannot directly amend the Central 
Act though it had the competence to 
legislate separately on devolution of agrì= 
cultural lands. f 


7. Elaborating the first ao Mr. 


‘Parasaran, learned counsel for the appel- 


lants submits as under: Though the Pro« 
vincial Legislature had the competence 
to legislate on devolution of agricultural 
lands under Entry 21, List II of 7th Sche- 
dule to the Government of India Act, 
1935, it had not chosen to legislate ‘on 
the topic but was satisfied merely by | 
extending the definition of property oc- 
curring in Central Act 18 of 1937 to ag- 
ricultural land as well, and by so doing, 
the Provincial Legislature has abdicated 
its legislative functions and conferred its 
legislative power to the Federal Legisla-~ 
ture, in that itnot only failed to consider 
the necessity for any legislation on the 
topic but it has merely put its seal on a 
legislation made by the Federal Legisla- 
ture. The effect of the amendment of 
the term ‘property’ occurring in the Cen- 
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tral Act by the Tamil Nadu Act is zhat 
the Central Act with all its future 
amendments will have operation in the 
State of Tamil Nadu with reference to 
agricultural lands. Such acceptance by 
one legislative body of a legislation made 


by -another legislative body with all its: 


future amendments, without knowing the 
scope and ambit of such future amend- 
ments, really amounts to an abdicacion 


` of one’s legislative power. 


8. In support of the said submission, 
the learned counsel places reliance on a 
decision of the Supreme Court in Shama 
Rao v. Union Territory of Pondicherry 
(AIR 1967 SC 1480). However, we do 
not see how that decision will be of any 
assistance to the appellants. In that case 
the Legislative Assembly of the Urion 
Territory of Pondicherry passed the Pon- 
dicherry General Sales Tax Act, 1965 and 
it received the assent of the President on 
May 25, 1965. Section 1 (2) of that Act 
provided that it would come into farce 
on such date as the Government may by 
notification appoint. Section 2 (1) pro- 
vided that the Madras General Sales Tax 
Act, 1959 as in force in the State of Mad- 
ras immediately before the commence- 
ment of the Act shall extend to and 
come into force in the Union Territory 
of Pondicherry subject to certain modi- 
fications and adaptations specified in 
that section. Sec. 2 (2) provided that zhe 
Madras General Sales Tax Rules, 1959, 
and any other rules made or issued under 
the Madras Act were to apply to Pondi- 
cherry. The Pondicherry Government 
issued a notification dated March 1, 1966 
bringing into force the Madras General 
Sales Tax Act, 1959 as extended by the 
Pondicherry Act to Pondicherry from 1-4- 
1966. In the meantime the Madras Legis- 
lature had amended the Madras Act and 
consequently it was the Madras Act as 
amended up to April 1, 1966 which was 


-brought into force under that notifica- 


tion. It was contended before the Stp- 
reme Court that the Pondicherry Genezal 
Sales Tax Act, 1965 which merely adopl- 
ed the Madras General Sales Tax Act, 
1959 as was in force as on April 1, 1966 
was void and as the Pondicherry Leg-s- 
lature had abdicated its legislative furc- 
tion in favour of the Madras State Leg:-s- 
lature by a wholesale adoption of the 
Madras Act as in force in the State of 
Madras immediately before the com- 
mencement of its Act, and that S. 2 11) 
read with S, 1 (2) of the Pondicherry Act 
meant that the Pondicherry Legislature 
adopted the Madras Act not only as it was 
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on May 25, 1965 when it adopted it but 
also with such amendment or amend- 
ments in that Att which might 
be passed by the Madras Legis- 
lature from May 25, 1965, the date of 
its adoption, till April 1, 1966, the date 
of commencement of its Act. The Sup- 
reme Court took the view.that the Pon- 
dicherry Legislature not only adopted 
the Madras Act as it stood on the date 
of the passing of the Pondicherry Gene- 
ral Sales Tax Act, 1965 but also adopt- 
ed all the amendments which the Mad- 
ras Legislature may make to the Madras 
Act from the date of the Pondicherry 


‘General Sales Tax Act was passed till the 


Pondicherry Government may issue a 
notification of commencement, without 
knowing the nature and scope of such 
amendments, and that such adoption of 
future amendments to the Madras Act by 
the Pondicherry Legislature without 
knowing the nature of the amendments 
amounts to a total surrender in the mat- 
ter of Sales Tax legislation by the Pon- 
dicherry Legislature in favour of the 
Madras Legislature and therefore the Act 
was void. We do not see how the prin- 
ciple laid down in that decision will ap- 
ply here. While passing the Tamil Nadu 
Act 26 of 1947, the Provincial Legislature 
did not adopt either expressly or by 
necessary implication the future amend- 
ments to be made to the Central Act by 
the Central Legislature. 


9. The learned counsel then submits 
that even if the Provincial Legislature 
did not expressly adopt. the future 
amendments to the Central Act, the re- 
sult of expanding the definition of ‘pro- 
perty’ in the Central Att will virtually 
result in the application of the Central Act 
with all its future amendments to agri- 
cultural lands in the Province of Madras. 
We cannot accept the said submission of 
the learned counsel as correct. Firstly 
Central Act 18 of 1937 was in fact nol 
amended after 1947 till date. Therefore 
there is no question of the future amend- 
ments to the Central Act being applied 
to agricultural lands in the ,State of 
Tamil Nadu. Secondly it is not possible 
to assume from the mere adoption of the 
provisions of the Central Act by the Pro- 
vincial Legislature that it will automati- 
cally result in the application of the 
Central Act as amended from time to 
time, to agricultural lands in Tamil Nadu. 
As has been held in Krishna Chandra v. 
Union of India (AIR 1975 SC 1389) there 
is no general principle which precludes 
either Parliament or a State Legislature 
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from adopting an Act with its future 
amendments passed earlier by a State 
Legislature or Parliament, and incorpo- 
` rating them in its legislation and the 
Indian legislatures have-never accepted 
any inhibition against or limitation upon 
enactment by incorporation as such. In 
State of M.P. v. M. V. Narasimhan (AIR 
1975 SC 1835) the Supreme Court has 
clearly laid down ‘that where a`’ sub- 
sequent’ Act incorporates provisions of an 
earlier Act, then the borrowed provisions 
become an integral part of the subse- 
quent Act, and are totally unaffected -by 
any repeal or amendment of the earlier 


Act) but that such a principle may not’ 


apply in exceptional cases such as (i) the 
subsequent Act and.the previous Act are 
supplemental to each other, (ii) where 
the-two Acts are in pari-materia; (iii) 
where the amendment in the earlier Act 
if not imported into the subsequent Act 
also, it would render the subsequent Act 
wholly unworkable and ineffective and 
(iv) where the amendment of the earlier 
Act, either expressly or by necessary 
intendment applies to the provisions of 
the subsequent Act. It is, therefore, clear 
‘from the above decisions that mere adop- 
tion of the Central Act by extending tne 
definition of property in that Act to cover 
agricultural lands in Tamil Nadu Act 26 
of 1947 will not automatically mean 
that the Provincial Legislature has cho- 
sen to adopt all the future amendments 
to the*Central Act as well. Apart from 
the fact. that there was in’ fact no 
future amendment, there does not ap- 
pear to be any legislative intendment 
apparent from the provisions of Tamil 
Nadu Act 26 of 1947 to extend the pro- 
visions of the Central Act to agricultural 
lands in the State with all its future 
amendments. Itis well established that 
in the absence of any intention on „the 
part of the Legislature to adopt a Jaw 
of another’ Legislature with all its future 
amendments, the usual and normal rule 
of construction will have .to apply. 
Where a statute is incorporated by re- 
ference into a second statute, any repeal 
or amendment of the first statute by a 


third. does not affect the second, as the. 


incorporated provisions have become part 
of the second statute. As pointed ` out 
by the Supreme Court in Ram Sarup v. 
Munshi (AIR 1963 SC 553) where ` the 
provisions of an Act are incorporated by 
reference in a later Act the repeal of the 


earlier Act has, in general, no effect upon 


the construction or effect of the Act in. 
have been incor- 


which jts provisions 


AER. 


porated. It is only in-exceptional in- 
stances pointed out by the Supremé 
Court in State of Madhya Pradesh 


v. M..V. Narasimhan (AIR 1875 SC 
1835) the repeal or’ amendment -of the 
provisions of the Act which has 
been incorporated in the later Act will 
amount to repeal or amendment of 
the later Act, but not in all cases. -We 
cannot, therefore, agree with the conten- 
tion of the learned counsel for the ap- 
pellants that the amendment of the^ de- 
finition of ‘property’ in the Central Act 
by the Tamil Nadu Act will automati- 
cally result in the application of the Cen- 
tral Act to agricultural properties with 
all its future amendments and, there is 
ne- question of abdication or surrender 


of legislative functions in favour of the 


Central Legislature by the provincial 
Legislature in enacting Temil Nadu Act 
26 of 1947. i f 

10. The learned Counsel further sub- 
mits that the Provincial Legislature 
should have passed an independent legis- 
lation on devolution of agricultural lands, 
that it is not open to it to merely ex- 
pend the definition of ‘property’ occurring 
in the Central Act and that such an əx- 
pansion of the definition cannot be econ- 
strued as an incorporation of.the* Central 
Act by the Provincial Legislature as part 
of its: legislation. it is true, the Pro- 
vincial Legislature in enacting Act 26 of 
1947 has not expressly said that it is ad- 


- opting or incorporating: the Central Act 


as part of its Act. But the intention is 
obvious. The title to the Act clearly in- 
dicates that the Legislature has intended 
tc extend Hindu Women’s Right to Pro- 
perty Act, (Act 18 of 1937) to agricultu- 
ral lands. ‘The preamble_ also indicates 
that the object of the Act was to extend 
the operation of the Hindu Women’s Right 
to Property Act 38 of 1937 to agricul- 
tural lands in the Provirce of Madras. 
Having regard to the-object of the Act 
which is to extend 
Right to Property Act to agricultural 
lands, it could be taxen that the Legis- 
lature intended to adopt the Central Act 
as part of its legislation, by amending 
the definition of ‘praperty’ occurring in 
the Central Act so as to include agricul- 
tural lands as well: 
to agree with the learned counsel for the 
appellants that the Provircial Legislature 
had to pass an independent law without 
reference to the Central Act if it want- 
ed to legislate on devolution of agricul 
tural lands. The Provircial Legislature 


can, in its discretion either make an in-- 


l 


tthe Hindu Women’s: 


, We are not inclined ` 
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dependent law or adopt an existing Act 
passed by another Legislature if it zon- 
siders that legislation suitable for its pur- 
poses, It is a well established legisla- 
tive practice to adopt. or incorporate in 
an Act the provisions of another Act for 
the purpose of convenient reference. In 


~ A. T. Corporation v. Asst. Collector, Cus- 


toms (AIR 1972 SC 648) the 
Court has observed (at p. 654). 
“Tt, is well: accepted Legislative pzac- 
tice to incorporate by reference, if the 


Supr=me 


`- Legislature so chooses, the provisions of 


some other Act in so far as they are re- 
levant for the purpose of and in žur- 
therance of the scheme and objects of 


Referring to Shama Rao’s case (AIR 1367 
SC 1480) relied on by the appellants, the 
Supreme Court in Gwalior Rayon Mills 
v. Asst..Commr. of Sales Tax (AIR 1974 
SC 1660) observed (at pp. 1679, 1680) 
“We think that the principle of the 
ruling in (AIR 1967 SC 1480) (viz, Shama 
Rao) must be confined to the facts of 
the case. It is doubtful whether tare 
is any general principle which precludes 
either Parliament or a State Legislature 


from adopting a law and the future 
amendments to the law passed respec~ 
tively by a State legislature or Parfia-’ 


ment, and incorporating them in its 
legislation. At any rate, there can be 
no such prohibition when‘ the adopton 
is not of the entire corpus of law or a 
subject but only of a provision and its 


- future amendments and that for a va. 


reason or purpose.” 


11. That the Legislature can, if it so 
chooses, adopt the provisions of an exist- 
ing Act and incorporate the same as 
part of its Act for purpose of conveni- 
ence can no longer be in dispute. In 
Krishna Chandra v. Union of India (AIK 
1975 SC 1389) it was pointed out: - 


“It is a far constitutional cry from this 
position to the other proposition tzat 
where Parliament has power to enact on 
a topie actually legislates within its cam- 
petence but, as an abbreviation of dre t- 
ing, borrows into the statute by reference 
the words of a State Act not qua Stete 
Act but as a convenient shorthand, as 

against a long hand writing of ali the s=c- 
tions into the Central Act, such legida- 
tion stands or falls on Parliament’s legs- 
lative power, vis-a-vis the subject viz., 
mines. and minerals. The distinction be- 
tween the two legal: lines may  sonse- 
times be fine but always is real”. | 


It is therefore clear that once the Pv- 
vincial Legislature has got the -com- 
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petence to make a law on devolution of 
agricultural property, the fact that it has,’ 
instead of making an independent legis- 
lation, adopted a shortened form-of in- 
corporation by reference to a Central 
Act does not make it unconstitutional. 
The doctrine of incorporation by re- 
ference to an earlier legislation is well 
known and it has been. very .aptly de- 
scribed sby Lord Esher, M. R. in In re 
Woođď’s Estate Ex parte Her Majesty's 
Commissioners of Works and Buildings 
(1886) 31 Ch D 607 at pp. 615-616 thus: 
“If a subsequent Act brings into itself 
by reference some of the clauses of a 
former Act the legal effect of that, -as 
has often been held, is to write those 
sections into the new Act just as if they 
had been actually written in it with the, 
pen, or printed in it, and, the moment 
you have those clauses in ‘the later Act, 
you have no occasion to refer to the for- 
mer Act at all. For all practical purposes, 
therefore, those sections of the Act of 1840 
are to be dealt with as if they were 
actually in the Act of 1855.” 
In view of the above discussion, the first 
contention of the appellants has to be 
rejected. 


12. As regards the second contention 
that the Act is intended to validate Cen- 
tral Act 18 of 1937 which has been held 
to be inapplicable to agricultural lands 
by the Federal Court, and that the Pro- 
vincial Legislature has no power to make 
such a validating law, the submission. of 
the learned counsel is this. The Act is in- 
tended to get over the decision of Federal 
Court and. to. cure the legislative incom- 
petence of the Federal Legislature. By ex- ` 


_tending the definition of property in 


the Central Act which was held not to in- 
clude agricultural lands on the ground of 
absence of legislative competence, the Pro- 
vincial Legislature cannot be said to 
have legislated on the topic ‘of devolu- 
tion of agricultural lands. The object -of 
enacting Act 26 of 1947 was not really 
for the purpose of making a law on devo-. 
lution of agricultural lands but its sole 
purpose is to enable the law made by 
the Federal Legislature to operate in re- 
lation to agricultural lands in the State 
of Tamil Nadu, thus conferring legisla- 
tive competence on Federal Legislature 
which .jt did not have. 

13. The learned counsel, in support 
of that submission refers to certain ob- 
servations in the decision in Jaora Sugar 
Mills Ltd; v,- State (1966) 1 SCR 523: 
(AIR 1966 SC 416) which. are to the effect 
that Parliament cannot validate an in- 


228 Mad. [Prs. 13-14] 


valid State Act by conferring legislative 
competence on the State Legislature 
which it did not possess. In that case 
the facts were entirely different. Under 
the Madhya Pradesh Sugarcane (Regu- 
lation of Supply & Purchase) Act, 1958, a 
cess was levied on sugarcane. In Diamond 
Sugar Mills case (1961) 3 SCR 242: (AIR 
1961 SC 652), the Supreme Court held 
that such a levy was not valid as the 
[State Legislature had no legislative com- 
petence to impose the levy. Similar Acts 
enacted by several other States also suf- 
fered from the same infirmity. To meet 
the situation, the Parliament passed the 
Sugarcane Cess (Validation) Act, 1961 
(Act 38 of 1961). By Section 3 of that 
. Act all the assessments and collections 
made before its commencement under 
the various State Acts had been validat- 
ed and all the provisions of the State 
Acts as well as the relevant notifications, 
rules etc., made under the State Acts 
were treated as part of S. 3 from the re- 
levant dates when the State Acts were 
passed. The validity of the said valida- 
tion Act was questioned before the Sup- 
reme Court inter alia on the ground that 
the Validation Act is only to cure the 
incompetence of the State Legislature 
and not to levy a cess by the Parlia- 
ment itself and, therefore, it was a 
colourable piece of legislation. The 
Supreme Court held that so long as the 
Parliament had the legislative com- 
petence tő deal with the subject-mat- 
ter under S. 3 of the Sugarcane (Valida- 
tion) Act, 1961, it cannot be challenged 
on the ground that the benefit under the 
Act goes to the States and not to . the 
Centre, that the said S. 3 cannot be 
taken to validate the invalid State sta- 
tutes but has to be taken to be a law con- 
cerning the cess covered by the State 
statutes and that the Parliament instead 
of making elaborate and long provisions 
in respect of the recovery of cess had 
decided to make a compendious provision 
such as is contained in S. 3 for the sake 
of brevity and convenience. The Sup- 
reme Court observed that the plain 
meaning of S, 3 is that all the material 
provisions of the State Acts as well as 
the notifications; orders and rules issued 
thereunder are included in it and shali 
be deemed to have been so included at 
all material times, and therefore the Act 


cannot be taken to be a colourable piece 
of legislation and that to hold otherwise 
would .be to cut down the width and 
amplitude of the legislative competence 
conferred on Parliament by the relevant 
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entry in List I of the 7th Schedule. The 
Supreme Court further observed that the 
validity of an Act must be judged in the 
light of the legislative competence of 
the Legislature which passes the Act or 
with reference to the question as to 
whether the fundamental rights oz the 
citizens have been improperly contraven- 
ed or other considerations which may 
be relevant in that behalf, and that it 
will be inappropriate and indeed illegi- 
timate to hold an enquiry into the man- 
ner in which the funds raised by an Act 
would be dealt with. This decision of the 
Supreme Court far from supporting the 
appellant supports the respondent’s con- 
tention that the validity oi Tamil Nadu 
Act 26 of 1947 has to be considered orly 
with reference to the legislative com- 
petence and not with reference to the 
form its legislation has taken. 


14. No doubt, the Central Act has 
been held by the Federal Court .to be 
inapplicable to agricultural lands es the 
Federal Legislature had no legislatrve 
competence to enact a law on devolution 
of agricultural lands. On taking note of 
the said decision, the Provincial Legis- 
lature having .the raquisite legislative 


competence felt that iz was not expedient 


to have two rules of succession, one with 
regard to agricultural lands anc the 
other with regard to other species of pro- 
perty and, therefcre, passed the Madras 
Act 26 of 1947 to remedy -he decision of 
the Federal Court and to apply Central 
Act to agricultural lands in the State. 
We do not see how the passing of the 


said Act could be construed as confer- 


ment of legislative competence on Fede- 
ral Legislature by the Privincial Legis- 
lature, There is also no question of vali- 
dating the Central Act or curing 
defect therein by the Provincial Legis- 
lature, The Provincial Legislature taking 
ncte of the decision cf the Federal Court 
that the power to make a law in rela- 
tion to devolution of agricultural lands 
was with the Provincial Legislature, has 
itself chosen to make a law on develu- 
tion of agricultural lands by acopling 
the Central Act and making — suit- 
able amendments thereto. The Pro- 
vincial Legislature while making 
the law, however, had decided that 
rather than making elaborate and 
long provisions in respect of succession 
te agricultural lands, it can adopt the 
Central Act’ in entirety for purpose of’ 
conveniericce and amend the definition: of 
‘property’ in the Central Act so as to 
include agricultural lands as well. It is 


/ 
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always open to any Legislature, if it so 

chooses, to adopt any existing piece of- 
legislation made by any other legislat-ve 

body and apply the same with stch 

modifications as considered necessary to 

suit its object and purpose, and by stch 

incorporation the Act which has been 

incorporated becomes an Act passed by 

it. Therefore the second contention also 

fails. 


15. .The third contention put forwerd 
by the learned counsel is based on the 
following observation of the Supreme 
Court in Zaverbhai Amaidas v. State of . 
Bombay, (1955) 1 SCR 799 at page 803: 
(AIR 1954 SC 752 at p. 756): 


“Discussing the nature of the power 
of the Dominion Legislature, Canada, in 
relation to that of the Provincial Legis- 
lature, in a situation similar to that 
under S, 107 (2) of the Government of 
India Act, it was observed by Lcrd 
Watson in Attorney-General for Ontazio 
v. Attorney-General for the Dominion, 
1896 AC 348 that though a law enacted 
by the Parliament of Canada and within 
its competence would ` override Prov-n- 
cial legislation covering the same fied, 
the Dominion Parliament had no autk.o- 
rity conferred upon it under the consti- 
tution to enact a statute repealing direst- 
ly any Provincial statute. That would 
appear to have been the position uncer 
S. 107 (2) of the Gévernment of Irdia 
Act with reference to the subjects men- 
tioned in the Concurrent List.” 


The above observations have been mede 
while considering the scope of S. 107 (2) 
of the Government of India Act which 
corresponds to Art. 254°(2) of the Consti- 
tution, In this case we are not concerned 
. with a legislative entry in the Concur- 
rent List but are concerned only w-th 
the Entries in List II of Sch. 7 which is 
exclusively the State field. There is aso 
no question of repugnancy arising in 
this case between the Central Act and 
the Provincial Act. ‘As a result of the 
decision of the Federal Court holding the 
Central Act tò be applicable only . to 
non-agricultural properties the Provin- 
cial Legislature, in exercise of its legis- 
lative power, is empowered to enact, if 
it so chooses, similar law for devolu- 
tion of agricultural lands, which subject 
is within its exclusive field. There is, 
therefore, no question of the Central as 
well as the State Act operating in the 
same field and it is only in such cases 
‘either S. 107 (2) of the Government oi 
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India: Act or Art. 254 (2) of the Consti- 
sution will come into play. Therefore 
zhe above observations of the Supreme 
Court cannot be taken advantage of by 
zhe appellants to question the validity of 
Tamil Nadu Act 26 of 1947 on the ground 
zhat the Provincial Legislature cannot 
directly amend the Central Act. Even in 
she area in which Art, 254 (2) operates, 
zhe said observations of the Supreme 
Zourt have been held to be casual ob- 
servations and as such not binding under 
Art. 141, in Zoolfiqar Ali v. Official 
Trustee, ((1967) 69 Bom LR 326). In that 
zase a Division Bench has held that the 
said observations of the Supreme Court 
-n Zaverbhai’s case (1955) 1 SCR 799: 
JAIR 1954 SC 752) cannot be taken to 
2e even obiter dicta. The Supreme Court 
tself has recently pointed out in Ran- 
shhoddas Atmaram v. Union of India, 
‘AIR 1961 SC 935) that an opinion on a 
question never required to be decided by 
zhe Supreme Court cannot be treated as 
aving been decided by it so as to be- 
zome a binding decision. It is however 
annecessary to go into the question as 
zo the binding nature of the said obser- 
Jations made by the Supreme Court in 
Zaverbhai’s case as we are of the view 
chat the question whether the State 
uegislature could adopt and incorporate 
an Act passed by the Central Legislature 
3y making suitable amendments thereto 
zan be taken to be concluded by the two 
Jecisions of the Supreme-Court in Jaora 
Sugar Mills Ltd. v: State, (1966) 1 SCR 
323 : (ATR 1966 SC 416) and Krishna 
~handra’s case (AIR 1975 SC 1389). In 
shese cases the Parliament adopted and 
neorporated the provisions of certain 
State Acts which had been declared in- 
valid for want of competence while legis- 
-ating on a subject within its competence 
and such incorporation was upheld. The 
irst decision has already been ‘referred 
zo in detail. In the second decision Par- 
-ament had, in exercise of its legislative 
Dower enacted the Bihar Land Reforms 
Laws (Regulating Mines and Minerals) 
Validation Act, 1969 with a view to vali- 
date an invalid law passed by the Bihar 
uegislature by re-enacting the State Act 
with retrospective effect in its own right. 
An attack was made. on the constitutional 
validity of the said Central Act on the 
Zround that the Parliament cannot vali- 
date a law passed by an incompetent 


State Legislature, that such validation 
amounts to conferment of legislative 
2ompetence by Parliament on the State 
=egislature which it did not possess 


`~ 
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under the Constitution, and that valida- 
tion by a subsequent Act of a competenl 
legislature can only be by a subsequent 
law enacting the provisions of the State 
Act expressly or by incorporation. ._The 
Supreme Court while rejecting the said 
objection pointed out that though the 
Parliament cannot confer competence on 
State Legislature which it did not havea 
under the Constitution to make a law in 
respect of matters falling outside the 
State List, it has the power to enact a 
‘law on a topic within its competence by 
adopting the provisions of the State Act, 
not qua State Act but as a convenient 
shorthand, as against a long hand writing 
‘of all the sections into the Central Act. 
‘In that case S, 2 (1) of the validating’ Act 
‘passed by the Parliament said that tha 
laws specified in the Schedule shall ba 
deemed always to have ‘been as valid as 
if the provisions contained therein had 
been enacted by Parliament. This section 
was construed by the Supreme Court as 
a re-enactment by the Parliament of a 
law on the same ‘topic of Mines and 
` Minerals which was covered by the Bihar 
Act which has ‘been declared to be in- 
valid by the Supreme Court. The said 
decision is also an authority for the pro- 
‘pesition that’ Parliament instead ol 
making a fresh or independent legisla- 
tion on a topic within its competenca 
‘can adopt and incorporate even an in- 
valid State law on the same topic if tha 
Parliament so chooses. Here we have a 
converse case. The Central Act is a piec2 
of legislation by ‘the Federal Legislatura 
În respect of a topic within its com- 
petence, that is.in respect of succession 
‘to non-agricultural properties. ‘The Pro- 
vincial Legislature while enacting a law 
on devolution of agricultural lands ad- 
‘opted and 
legislation the Central Act. The decisions 
of the Supreme Court in Jaora Sugar 


Mils case (1966) 1 SCR 523 : (AIR 1965, 


SC 416) and Krishna’ Chandra’s casa 
{AIR 1975 SC 1389) have gone to the ex- 
tent of permitting the Legislature to ad- 
opt and incorpoate as part of its legisla- 
tion an invalid piece of legislation passed 
by the States, But here is an a fortiori 
‘case where the Central Act has not been 
invalidated and, the Provincial Legisla- 
ture had following a well established 
legislative practice, adopted and incom 
porated as part of its legislation tha 
provisions of the Central Act. 

46. Mr. Parasaran would say that 
the Tamil Nadu Act 26 of 1947 does act 
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ALR 


in terms incorporate the provisions of 
Central Act 18 of 1837 by reference but 
it merely amends the definition of ‘pro 
perty’ contained in that Act. It is true, 
the provisions of the Central Act have 
not been treated as an Act passed by 
the Provincial Legislature expressly. But 
such an incorporation has necessarily to 
be implied having rezard to the title and 
preamble given to the Act which is to 
extend the provisions of the Central Act 
fo agricultural lands in the State of 
Tamil Nedu. The adoption or incorpora~ 
tion of the Central Act could have been 
made by the Provincial Legislature by 
using more clear and specified language, 
But so long as the intention to adopt and 
incorporate the Central Act as part of 
its legislation is clear then, the Act can- 
not be held to be ineompetent. How far 
a careless and imperfect drafting of the 
Bills will affect the legislation has teen 
referred to by the Supreme Court in the 
following passage in Krishna Chandra v. 
Union of India, {AIF 1975 SC 1389}: 


“No doubt, there is some remissness 
fn the drawing up of what professes to 
be a validating law end the neglected art 
o? drafting bills is ir part the reason for 
subtle length of submissions where bet- 
ter skill could have made the sense of 
the statute lucent and in its validity 
above-board. Informed by a realistic 
idea of shortfalls in legislative drafiing 
and of the social perspective of the 
statute but guided primarily by what the 
Act has said explicitky cr by necessary 
implication, we will examine the meaning 
and its impact on ccunsel’s contentions,” 


As the incorporation of Acts passed by; 
one Legislature by another legislative 
body is permissible we have no dcubt 
that the Tamil Nadu Ac: 26 of 1947 
which ky necessary implication adopts 
and incorporates Central Act 18 of 1937 
is quite valid and it does not suffer from 
legislative incompetence. ee 


17. The result is the second appeal 
fails and is dismissed. There will, how- 
ever, be no order as to costs. 


Appeal dismissed. 


- the 
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ISMAIL AND NAINAR . 
SUNDARAM, 'JJ. 

Tamil Nadu Wakf Board, Appellant v. 
M. Ebrahim Musuee Muthavalli and 
others, Respondents. 

.O.S.A. No, 20 of 1975, D/- 27-3-1978.* 

Wakf Act (29 of 1954), Ss. 3 (1) (ii), 
36A, 57 — Wakf-alal-aulad — No dedi- 
cation in praesenti for pious, religious 
purpose recognised by 
Muslim Law — Held Wakf was outside 


the scope of the Act. (Paras 6, 8) 
Cases Referred: Chronological Paras 
AIR 1975 Pat 48 7 
(1971) 84 Mad LW 261 7 


AIR 1968 Mad 248: 


65 . 7 
(1968) 1 Mad LJ 410 3. 7 
(1895) 22 Ind App 76 (PC) 9 


S. Govind Swaminathan for Habibul- 
lah Badsha and E. S. Govindan, for Ap- 
pellant; M. R. Narayanaswami, T. R. 
Venkatesan, A. A. S. Mustafa and P. K. 
Gopalraj, for Respondents. 


JUDGMENT:— , One’ Halima Bai exe- 
cuted a deed of Wakf-alal-aulad and -he 
same was registered on 24-1-1935. Un- 
der the document, several properties - be- 
longing to her were endowed as wałf- 
alal-aulad. Clause (12) of that deed ex- 
_pressly provides. that after- deductng 
the disbursements referred to in zhe 
earlier ‘clauses from the income of -he 
endowed properties, the surplus should 
be divided every month by the mutha- 
valli for the time being” among che 
members of her family from | children 
born to her by Mohamad Musa Sait, her 
husband, including herself and her has- 
band the said Mohamed Musa Sait in 
following manner, namely, two 
shares for a male and one share for a 
female for ever so Jong as there are eny 
and until her property lasts, and should 
it become extinct, then the income skall 
be expended for the benefit of the poor 
Mahommedans, preference being given 
to the bringing up and the maintenamce 
of Muslim orphans and widows, Cl. (14) 
provides that in the event of any of -he 
endowed immovable property described 
in the schedule thereunder written be- 
ing dilapidated and being found nec2s- 
sary by the muthavalli to dispose of 
such property, he shall upon the resoiu- 





*(Against judgment of- Sethuraman J. in 
Appln. No, 2831 of 1973, D/- 9-7- 
1974.) | 
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clause (16), the muthavalli 


(1967) 1 Mad LJ - 


-Boards in. States were constituted. 
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tion. in writing of the them existing 
members of family, dispose of the said 
property..and purchase as soon as pos- 
sible and. without any delay another 
immovable property capable of yielding 
rent that was: derived from the pro- 
perty disposed of when the same was 
in good and sound condition, Under 
shall not 
lease the said property ‘or any portion 


» thereof to any one for a longer period: 


than three years nor shall the mutha- 
valli receive advance from any lessee 
more than three months’ rents of the 
property so leased. The provisions of 
the deed make it absolutely clear that 
the usufructs from the endowed pro- 
perties should be utilised for the bene- 
fit of the persom who created the wakf 
and the members of her family, and so 
long as any member of the family con- 
tinues to survive, no part of the income 
should be spent for any other purpose, 
and it is only when the entire lineal 
descendants become extinct, there is 
provision for spending. the money for 
the benefit of poor Muslims, preference 
being given for Muslim orphans and 
widows. In other words, the nature of 
the endowment in question was that is 
generally under the Mahommedan Law 
known as wakf-alal-aulad or a private 
wakf. The wakif is alive.’ 


2. The Wakf Act, 1954 (Central Act 
29 of 1954—hereinafter referred. to as the 
Act) was enacted by the Parliament and 
under that enactment a\survey of wakfs. 
in each State was conducted and Wakf. 


is not in dispute that the properties be- 
longing to the endowment in question 
were held as wakf properties, and the 
wakf itself was registered as a wakt 
with the State Wakf Board. Not only 
that, the first respondent herein, name- 
ly, the muthavalli, applied to the Wakf 
Board to grant. him permission to sell 
174 grounds of land belonging to the 
wakf situated in Naval Hospital Road, 
Periamet, Madras for the purpose of 
construction of a building for the wakf 
at No. 9, Greames Road, Madras-6 and 
accordingly such permission was grant- 
ed by the Board for sale of the lands 
by a resolution dated 13-8-1971 but the 
Board had not given permission to uti- 
lise the sale proceeds for the construc- 


` tion of the building as proposed by the 


muthavalli and the matter is said to be 
still pending. i 

3. The Wakf Board claimed contri- 
bution from several wakfs including the 


It ° 


f 
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wakf in question. Venkatadri, J. after 
elaborately referring to the legal posi- 
tion in this behalf, in his judgment in 
G. M. A. Bhaimia v. Madras State Wakf 
Board, (1968) 1 Mad LJ 410 held that 
the Wakf Board will be entitled to claim 
contribution from a  wakf-alal-aulad 
only to the extent to which the pro- 
perty has been dedicated for pious, reli- 
gious and charitable purposes as re- 
cognised by Mahommedan Law. After 
this judgment, the muthavalli, the first 
respondent herein took out C. S. No. 
175 of 1973, namely, the originating 
summons in the Original Side of this 
Court under Order 13 of the Original 
Side Rules. The purpose of this origi- 
nating summons was to obtain the sanc- 
tion of this court for the purpose of sel- 
ling the property, house in door No. 
40/1 Malaya Perumal Street, G. T. Mad- 
ras for Rs, 1,28,000 in favour of the se- 
cond respondent herein and for the pur- 
pose of utilising the sale proceeds: for 
putting up construction at No, 8-A 
Greames Road, Madras 6 which is also 
a property belonging to the Wakf. 
When this application was filed 
before this court, the muthavalli stated 
that the nineteen beneficiaries who were 
in existence were all agreed to the dis= 
posal of the property because the said 
disposal would be for the benefit of the 
wakf. After hearing the muthavalli, this 
court on 22-8-1973 permitted the mutha- 
valli to sell the property in question in 
favour of the second respondent herein 
for a sum of Rs,’ 1,28,000 and from and 
out of the sale proceeds of the said pro- 
perty, to put up a second floor to the 
building at No. 8-A Greams Road, Mad- 
ras-6. After this sanction was granted 
by the High Court, the present appli- 
cation, namely Application No. 2831 of 
1973 was filed by the State Wakf Board 
for the purpose of revoking or cancel- 
ling the order which this court passed 
on 22-8-1973. The contention of the 
Wakf Board was that the property is 
a wakf property and therefore under 
S. 36A of the Wakf Act, the muthavalli 
has no right to sell, gift, mortgage, or 
exchange any wakf property or lease the 
same for a period exceeding three years 
in the case of agricultural land, or for 
a period exceeding one year in the case 
of non-agricultural land or building, 
without the previous sanction of the 
Board, and in this particular case, the 
muthavalli has played a fraud in not 
obtaining the sanction of the Wakf Board 


and in not disclosing to this court the 
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fact that the wakf in question had sub- 
mitted itself to- the jurisdiction of the 
Wakf Board, and therefore the permis- 
sion granted by the High Court will 
have to be cancelled. The Wakf Board 
purported to file the application under 
S. 57 of the Act. Sub-sec. (1) thereof 
provides that “in every suit or proczed- 
ing relating to a title to wakf property 
or the right of a muthavalli, the court 
shall issue notice to the Board at the 
cost of the party instituting such 
or proceeding”, and in the absence of 
a notice under sub-section (2), sub-sec- 
tion (4), provides that the sale shall be 
declared void, if the Board, within one 
month of its coming to know of the sale, 
applies in this behalf to the court or 
otner authority under whose order the 
sale was held. 


4, This application filed under S. 57 
of the Act was resisted by the mutha- 
valli who figured as the first respon- 
dent and the purchaser who figured as 
the second respondent, and our learn- 
ed’brother Sethuraman, J. by his order 
dated 9-7-1974 held that the property in 
question is not subject to the jurisdic- 
tion of the Wakz Board and therefore 
the Wakf Board was not entitled to 
maintain the application which it filed. 
Therefore, the learned Judge dismissed 
the said application. It is against this 
order of -Sethuraman, J., the present 
appeal has been filed by the Tamil Nadu 
State Wakf Board. 


5. Before we proceed to deal with 
the matter, it is necessary to refer to 
certain provisions contained in the Wakf 
Act referred to already. The Act was 
enacted by Parliement to provide for a 
better administration and supervision of 
wakfs, Section 3 defines certain expres- 
sions and the most important of which 
is the expression ‘Wak? itself. Clause (1) 
of S. 3 defines that expression as fol- 
lows:— 


“Wak? means the permanent dedi- 
cation by a perscn professing Islam of 


any movable or immovable property for- 


any purpose recognised by the Muslim 
law as pious, religious or charitable. and 
includes— 

(i) a wakf by user; x 
mashrut-ul- 


(ii) grants (including 


- kkidmat) for any purpose recognised by 


the Muslim law as pious, religious ` or 
charitable; and 


üii) a wakf-alal-aulad to the extent 
to which the property is dedicated for 


suit ` 


cd 
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any purpose recognised by Muslim law 
as pious, religious or charitable; 


and ‘wakif’ means any person 
such dedication.” 


making 


6. We have incidentally referred to 
the substance of the provisions contain- 
ed in Ss. 36A and 57 of the Act. The sle 
question having regard to the decision 
of Sethuraman, J. is whether the ən- 
dowment created by the lady in ithe 
present case on 24-1-1935 would con- 
stitute a wakf as defined under S. 3 (1) 
of the Act or not. The whole thing Je- 
pends upon the meaning of the expres- 
sions occurring in S. 3 (1) (iii) because 
that alone deals with the case of wakf- 
alal-aulad, From the use of the expres- 
sion “to the extent to which the pro- 
perty is dedicated for any purpose re- 
cognised by Muslim law as pious, reli- 
gious or charitable”, the. Legislature 
contemplates, that for a wakf-alal-au_ad 
to be a wakf under the Act, there must 
be a dedication for any purpose recog- 
nised by Muslim law as pious, religious 
or charitable. That assumes that -he 
purpose of a wakf-alal-aulad simpliciter 
will not be considered to be a purpose 
recognised by the Muslim law as picus, 
religious or charitable and we stall 
have occasion to say a little more on this 
aspect towards the end of this judgment. 
Therefore, while examining the presant 
wakf, we have to consider whether 
there is any property which had been 
dedicated for any purpose recognised by 
Muslim law as pious, religious or charit- 
able. We have already referred to <he 
fact that this is purely a wakf-alal- 
aulad in the sense that in  praesenti 
there is no dedication whatever of any 
part of the property or income for any 
purpose other than to support the wakif, 
the members of her family and the de- 
scendants, In fact, so long as some de- 
scendants of the wakif are alive, the 
property will be for the benefit of such 
descendants only and only when fhe 
entire line becomes extinct, the income 
from the property will be utilised or 
the benefit of the poor Muslims, prefer- 
ence being given to Muslim orphans and 
widows. Whoever may be the ultimete 
beneficiary, in praesenti as far as' the 
present wakf is concerned, nothing is 
dedicated for any purpose recognis=d 
by Muslim law as pious, religious or 
charitable. In view of this position, . it 
will follow that the Central Act 29 of 
1954 has no application whatever to the 
present wakf: That is the view that has 
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been taken by this court as well as byl 
the other courts. ` 

T. The earlier pronouncement of this 
court on this point is that of Venkata- 
raman, J. in Mahomed Mohin v. Madras 
State Wakf Board, (1967) 1 Mad LJ 65: 
(AIR 1968 Mad 243). The matter was 
elaborately considered by the learned 
Judge and as a result of such considera- 
tion, the learned Judge came to the 


-conclusion that a wakf-alal-aulad will 


be a wakf for the purpose of this Act 
only to the extent to which the proper- 
ties have been dedicated for the religi- 
ous and charitable purposes recognised 
by Muslim law. Once it is, held that 
there is some property which has been 
dedicated for a pious, religious or cha- 
ritable purpose as’ recognised by Mus- 
lim law, it will be necessary 
for the court to determine that extent 
in appropriate proceedings. According 
to the learned Judge a wakf-alal-aulad 
as such without there being some pro- 
perty in praesenti dedicated for any 
purpose such as pious, religious or cha- 
ritable, will not come within the scope 
of the term ‘Wakf’ as contained in Sec- 
tion 3 (1) of the Act. This view of Ven- 
kataraman, J. was approved by a Bench 
of this court in Madras State Wakf 
Board v. Mohamed Mahim, (1971) 84 
Mad LW 261. The next decision which 
dealt with the present wakf itself is 
that of Venkatadri, J. in G. M. A. Bhai- 
mia v. Madras State Wakf Board, (1968) 
1 Mad LJ 410. The question came þe- 
fore this court in the context of the 
controversy raised by the muthavallis of 
several wakfs when the Wakf Board de- 
manded contributions from them., The 
learned Judge against the background 
of the earlier Mahommedan Law autho- 
rities as well as the decisions of courts 
came to the conclusion that a pure wakf- 
alal-aulad will not come within the 
scope of the Central Act, and only a 
wakf-alal-aulad in which some property 
has been dedicated iñ praesenti for the 
purpose recognised by Muslim law as 
pious, religious or charitable, will come 
within the scope of the Act. The learn- 
ed Judge- after referring to the relevant 
provisions of the statute and the earlier 
nistory of the legal position observed 
as follows:-— 


“The. State Wakf Board may, with the 
best of intentions, resort: to enhance the 
wakf funds, in order to devote and uti- 
Hse the funds for welfare objects, But 
the Board cannot on that account, un- 
der the guise of the historical theory of 


\ 
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wakfs under the Mohammedan Law de- 
mand or claim or collect contribution 
from the muthavallis of private wakfs 
simpliciter, ie. where properties are 
solely dedicated for the benefit of the 
settlor and his descendants. Even in the 
case of composite wakfs created for 
the benefits of the family and descen- 
dants and for pious, charitable and reli- 
gious purposes, the Board can claim 
contribution only in respect of the in- 
come from properties set apart for pious, 
religious and charitable purposes in the 
wakf deed.” 


This decision is really in favour of the 
first respondent herein. The decision of 
Venkatadri J. referred to above was 
followed and approved by a Bench of 
the Patna High Court in Asma Jafar 
Imam v. State of Bihar, AIR 1975 Pat 
48. That was also the case of a private 
wakf. The question came to be consider- 


ed whether the Central Act had any 
application to such a wakf or not. The 
learned Judges elaborately considered 


the legal position in this behalf and ob- 
served as follows:— 


“From a bare reference to the defini- 
tion of ‘wakf’ in the 1954 Act, it is ob- 
vious that a wakf-alal-aulad has been 
specifically included; but by using the 
words ‘to the extent to which the pro- 
perty is dedicated for any purpose re- 
cognised by Muslim law as pious, reli- 
gious or charitable’ after the words 
‘wakf-alal-aulad’ in S. 3 (1) (iii) of the 
Act, it appears that the provisions of 
the Act have been made applicable only 
to the properties which have been de- 
dicated for any of the purposes mention- 
ed above. If the intention of the legis- 
lature was that the provisions should 
be applicable to all wakfs-alal-aulad 
and to all the properties covered by 
such deeds, it would have simply said, 
after defining ‘wakf, ‘and includes 
wakf-alal-aulad’. If it is held that all 
wakfs-alal-aulad and every part of them 
are included in the definition of ‘wakf, 
then the words ‘to the extent to which 
the property is dedicatéd for any pur- 
pose recognised by Muslim law as pious, 
religious or charitable’, will become 
surplusage and redundant. It is a settled 
canon of interpretation that a statute is 
not supposed to use words without a, 
meaning and it is better to adopt the 
construction which would give some 
effect to the words, rather than that 
‘which will givé none, Thus, having re- 
gard to the definition of the term ‘wakf’ 
contained in S. 3 (1) Gii) of the Act, 


A.I BR, 


it is clear that the Wakf Board will have 
jurisdiction only to the extent to which 
property has been dedicated for any 
purpose recognised by Muslim law as 
pious, religious or charitable and this 
must be in additicn to the provision for 
the members of the family and deseen- 
dants.” 


8. In this particular case, we have 
shown and there is no dispute that 
under the terms of the wakf 
deed, there is no provision for 


distributing any part of the income in| 


praesenti to any person ocher than the 
members of the family, and the poor} 
Muslims come in only in the event of 
the entire line in the family becoming 
extinct and so long as a single member 
of the family is alive, there is no chance 
of any poor person coming and taking 
the benefit under. the wakf deed, and 
therefore the present wakf is a wakf- 
alal-aulad simpliciter and consequently 
it is outside the scop2 of the Act and 
therefore S. 36A of the Act has no ap- 
plication. Consequently, the Wakf Board 
cannot come and complain under S. 57 
and seek to revoke the sanction already 
granted by this Court. This is sufficient 
for the disposal of the appeal, and the 
result is that the order passed by this 
court already granting permission to 
sell the property on 22-8-1973 cannot 
be cancelled, with thə consequence that 
the dismissal of Application No. 2831 of 
1673 filed by the appellant herein by 
our learned brother Sethuraman, J. is 
correct. and does not call for any inter- 
ference. The appeal therefore fails and 
the same is dismissed, There will be no 
order as to costs, 





9. However, in view of certain sub- 
missions made before us, we would like 
to make a few observations before vart~ 
irg with the case. It is not necessary to 
elaborately go into what constitutes a 
pious, charitable or religious purpose 
under the Muslim law so that a wakf 
can be created for the -said purpose. 
Under the Muslim law as explained and 
practised by the prophet - and his fol- 
lowers, @ wakf may be created for the 
banefit of any persor or class of per- 
sons, or for any object of piety or cha- 
rity, and it may even be for children 
that are unborn, and if the person or 
object in whose favour it is created is 
not in existence at the time of the 
creation of the trust. it will be applied 
for the poor who are the ultimate reci- 
Fients of all wakfs, unless there are 
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other objects named in the wakf itself. 
The ultimate provision for ‘poor’ is for the 
purpose of importing an element of pẹr- 
manency to the wakf so that it will not 
fail under any circumstance as there 
will always be poor people—so it was 
thought—and the provision for the poor 
is not~the only basis for sustaining the 
validity of a wakf as having been creat- 
ed for a pious, religious or charitable 
purpose. The concept of piety and cha- 
rity according to the Mussulman Law is 
very wide in its amplitude, connotation 
and sweep and it is this connotat.on 
that had been the basis of the creation 
of wakfs in the early Islamic histcry. 
According to Islamic Tradition, 


“The Prophet of God declared tha: a 
pious offering to one’s family (to pro- 
vide against their falling into want) is 
more pious than giving alms to b2g- 
gars. The most, excellent of sadakah is 
that which a man bestows upon his 
family.” 


Therefore, the provision in the wakf for 
the maintenance of the family.and re- 
lations of the wakif was itself considar- 
ed to be a pious and charitable obj2ct 
under the Muslim Law, and only under 
the Hanafi School of Law, the wakif, he 
settlor himself, can participate in ~he 
benefit accruing from the wakf, There- 
fore as far as the Muslim Law is. ccn- 
cerned, there was . absolutely nothmg 
against a wakf being created exclusive- 
ly for the benefit of the wakif, the mem- 
bers of his family and descendants he- 
cause that itself was considered to be a 
pious and charitable act under the Mus- 
lim Law. But, unfortunately, the Engl-sh 
notions of what constitutes charity had 
considerably influenced the decision of 
the Judicial Committee of. the Privy 
Council in dealing with wakfs created 
by Muslims. The Judicial Committee of 
the Privy Council in its decision in 
Abdul Fata Mahomed Ishak v. Russonoy 
Rasamaya Dhur Chowdhri, (1895) 22 


` Ind App 76 (PC) held that such a wekf 


cannot be valid. For coming. to this 
conclusion, the Judicial Committee 
pointed out— 


“As regards precedents, their Lord- 
ships ought to know a great deal more 
in detail about them before judging 
whether they would be applicable at zll. 
‘They hear of the bare gift and its main- 
tenance, but nothing about the circum- 
stances of the property-——except that in 


“the case cited the house seems to have 
been regarded with special reverence—: 


« 
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or of the family, or of the donor. ; 
As regards precepts which are held up 
as the fundamental principles of Ma- 
hommedan Law, their Lordships are not 
forgetting how .far law and religion 
are mixed up together in the Mahom- 
medan communities; but they asked 
during the argument how it comes 
about that by the general law of Islam, 
at least as known in India, simple gifts 
by a private person to remote unborn 
generations . of descendants, successions 
that is of inalienable life-interests, are 
forbidden and whether it is to be taken 
that the very same dispositions which 
are illegal when made by ordinary 
words of gift, become legal if only the 
settlor says that they are made as a 


‘wakf, in the name of God, or for the 


sake of the poor. To those questions, no 

answer was given or attempted nor can 

their Lordships see any. It is true that 

the donor’s absolute interest in the pro- 

perty is curtailed and becomes a life- 

interest, that is to say, the wakfnama 

makes him take as mutawali or mana- 

ger. But he is in that position for life; 

he may spend the income at his will, - 
and no one is to call him to account. 

That amount of change in the position 

of the ownership is exactly in accord- 

ance with.a design to create a perpe- | 
tuity in the family, and indeed is, ne- 
cessary. for the immediate accomplish- 
ment of such a design....... .. Their Lord- 
ships have endeavoured to the best of 
their ability to ascertain and apply the 
Mahommedan Law, as known and ad- 
ministered in India, but they cannot find 
that it is in accordance with the abso- 
lute, and as it seems to them extra- 
vagant, application of abstract precepts 
taken from the mouth of the Prophet. 
Those precepts may be, excellent in their, 
proper application, They may, for 
aught their Lordships know, have had 
their effect in moulding the law and 
practice of wakf, as the learned Judge 
says they have. But it would be doing 
wrong to the great law-giver to sup- 
pose that he is thereby commending 
gifts for which the donor exercises no 
self-denial, in which he takes back with 
one hand what he appears to put away 
with the other; which are to form the 
centre of attraction for accumulations of 
income and further accessions of family 
property; ‘which “carefully protect so- 
called managers from being called to 


‘account; which seek to give to the donors. 


and their family the enjoyment of pro-f Vay 


perty free from all liability to credi“ 
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7 tors; and which do not seek the bene- 
fit of others beyond the use of empty. 
words.” 


“10. This decision of the Privy Coun- 
cil gave rise to considerable concern 
and apprehension among the Muslims of 
this country which led to the enactment 
of the Mussalman Wakf Validating Act, 
1913 (Central Act 6 of 1913). It is not 
necessary at this distance of time after 
what has happened subsequently to say 
anything about the judgment of the 
Judicial Committee referred to above 
except to point out that the decisicn of 
the Judicial Committee was considerably 
influenced by the doctrine of the Eng- 
lish Law against perpetuities and the 
concept of ‘charity’ as known to that 
law. 

11. When the Mussalman Wakf Vali- 
dating Act, 1913 was passed, its object 
was stated to be to remove doubts re- 


garding the validity of wakfs created 
by persons professing Islam in favour 
of themselves, their families, children. 


and descendants and ultimately for the 
benefit of the poor or for other religi- 
ous, pious or charitable purposes, and 
it made lawful for a Muslim to create 
a wakf, which in all other respects is 
in accordance with the Muslim Law. 
S, 3 of the Act provided as follows:— 


S. 3. “It shall be lawful for any per- 
son professing the Mussalman faith to 
create a wakf which in all other re- 
spects is in accordanc2 with the provi- 
sions of Mussalman Law, for the fol- 
lowing among other purposes: 

(a) for the maintenance and support, 
wholly or partially, of his family, child- 
ren or descendants; and 

(b) where the person creating a wakf 
is a Hanafi Mussalman, also for his own 
maintenance and support during his 
lifetime or for the payment of his debts 
out of the rents and profits of the pro- 
perty dedicated: Provided that the ulti- 
mate benefit is in such cases expressly 
or impliedly reserved for the poor, or 
for any other purpose recognised by the 
Mussalman law as a religious, pious or 
charitable purpose of a permanent cha- 
racter,” 

Thus, this remedial enactment came to 
the help of the Muslim community of 
this country who were alarmed by the 


judgment of the Judicial Committee: of- 


the Privy Council referred to above, In 
the proviso to S. 3 which we have ex- 
tracted already, the expression ‘Musal- 
man law’ meant the Mussalman law ‘as 
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interpreted by the Judicial Committee, 
because under the original Mussalman 
law, even the provision for the mem- 
bers of one’s own family would consti- 
tute a pious and charitable act. It is 
this definition contained in the Mussal- 
man Wakf Validating Act, 1913 that 
would appear to have been adopted by 
the Central Act 29 of 1954. 

12. It was contended before us that 
even in the case of a wakf-alal-aulad, 
ptre and simple, there is an ultimate 
dedication for the poor or for a charit- 
able, pious or religious purpose, how- 
ever remote may be the point of time 
when such ultimate dedication ` really 
takes effect and the ultimate beneficiary 
becomes entitled to enjoy the usufruct 
and therefore some machinery or 
method must be found to see that the 
wakf properties even in such cases are 
net dissipated and totally lost. It was 
brought to our notice that even in the 
present case, the property woulc have 
fetched much more, but still that mu- 
thavalli and others joined together and 
got only a sum of Rs, 1,28,000. It was 
also pointed out that the second re- 
spondent is a tenant and while the law 
prevents the granting of a lease for a 
period more than three or five years 
as the case may be, in this case, the 
lease has been granted for decades. 
Thirdly, it was pointed out that all the 
beneficiaries of the wakf in this particu- 
lar case have joined together for ob- 
taihing the permission of this court to 
sell the property for Rs. 1,28,000 and 
the court had no means tc find out whe- 
ther the property could fetch more and 
in a case where all the present bene- 
ficiaries join together and sell away the 
property even without the permission 
oI the court, there would be nokody to 
challenge such an alienation because in 
praesenti there is no dedication in fav- 
our of any other person and therefore 
some salutary provision is necessary in 
the form of control being exercised by 
the Wakt Board or couri even in such 
matters. There is considerable substance 
in these submissions. 


13. It may be stated that the wakfs 
created by Muslims generally fall into 
two categories. One is public wakfs in 
the sense that the beneficiaries are 
members of the public and the other 
is private wakfs in tne sense that public 
as such are not the beneficiaries and 
cartain specified individuals happen to 
be the beneficiaries. Even with regard to 
a private wakf there may: be two -kinds. 


t 
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One is a wakf-alal-aulad simpliciter as 
we have in the present case where the 
public in the form of the poor will come 


into the picture only when the line of 


the wakif becomes completely extinct 
at some future uncertain point of t:me. 
The second is a wakf in which ther2 is 
a dedication or gift in praesenti in the 
sense that a portion of the income from 
the wakf property is reserved for being 
spent on strangers and other objects of 
piety or charity and the other portion 
being spent for the benefit of the wakif’s 
relations and members of the family. 
The latter category alone is called ge- 
nerally a composite wakf in the sense 
that even in praesenti it takes the cha- 
racter of a private wakf as well as a 
public wakf simultaneously. In other 
words, it is partly private and partly 
public.. From what we have stated al- 
ready, Section 3 (1) (iii) takes in cnly 
such a composite wakf. It does not 
take in a wakf-alal-aulad simpliciter. 
Therefore, the question for considera- 
tion is whether there is any need to 
make any provision by way of some 
check or control against dissipation or 
deliberate or negligent dealing with 
the property even in cases of wakf-alal- 
aulad simpliciter so that the ultimate 
benefit, even though it may be in a 
very remote future, may still be avail- 
able, f 


14. While considering the above 
question, it is relevant to point out 
certain enactments that were actually 
in force when the Central Act 29 of 
1954 came into force. Section 1 (3; of 
the Act states that it shall come mto 
force in a State to which this Act ex- 
tends on such date as the Central Gov- 
ernment may, by notification in the 
official Gazette appoint in this behalf 
for that State. But there is a proviso 
to this section which states that in re- 
spect of any of the States of Bihar, 
Uttar Pradesh and West Bengal, no 
such notification shall be issued except 
on the recommendation of the State 
Government concerned. The reason for 
this proviso was obvious. On the date 
when the Central Act was enacted, in 
those three States, there were sepa- 
rate and independent Wakf Acts con- 
taining elaborate provisions for super- 
vising and controlling the management 
of wakfs. As far as Bihar was concern- 
ed, there was the Bihar Wakf Act, 1£47, 
as far as West- Bengal was concerned, 
there was the West Bengal Wakf Act, 
1934 and as far as Uttar Pradesh was 
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concerned, there was the Uttar Pra- 
desh Muslim Wakfs Act, 1936 subse- 
quently replaced by the Uttar Pradesh 
Muslim Wakfs Act, 1960. The rele- 
vancy of the reference to these Acts is 
that these Acts contained provisions for 
the Wakf Board exercising control over 
purely private wakfs, namely, wakf- 
alal-aulad simpliciter also though to a 
lesser extent than in the case of other 
wakfs. It is worthwhile referring to 
some of. the provisions contained in 
these Acts for the purpose of appre- 


ciating the point that is now being | 
made, 
15. We may take the case of the 


West Bengal Wakf Act, 1934 which is 
the earliest in point of time as between 
the three Wakf Acts in question. Sec- 
tion 6 (1) of that Act states that ‘bene- 
ficiary’ used with reference to a wakf- 
alal-aulad mearis a wakif, any member 
of his family or descendants entitled to 
receive any pecuniary or other mate- 
rial benefits from such wakf. Section 
6 (10) states that ‘wak? means the 
permanent dedication by a person pro- 
fessing Islam of any movable or im- 
movable property for any purpose 
recognised by the Islamic Law as pious, 
religious or charitable and includes a 
wakf by ~ user, Section 6 (11) defines 
‘wakf-alal-aulad’ as meaning a wakf 
under which not less than seventy-five 
per cent of the net available income is 
for the time being payable to the Wakif, 
for himself or any member of his 
family or descendants. While dealing 
with the general powers and duties of 
the Commissioner of Wakfs, Section 
27 (1) (d) provides that the Com- 
missioner shall keep in his custody the 
particular and all other information re- 
lating to wakfs-alal-aulad. According 
Section 32, in the case of a wakf-alal- 
aulad, a beneficiary or any person en- 
titled under the wakf deed to receive 
pecuniary or other material benefits 
either on his own account or on behalf 
of a religious or charitable institution, 
and in the case of any other wakf, any 
person interested may make an ap- 
plication to the Commissioner support- 
ed by an affidavit to institute an en- 
quiry relating to the administration of 


a wakf or for the examination and 
audit òf the accounts of a wakf, and 
the Commissioner, on receipt of such 


application and the prescribed fee, and 
on being satisfied from facts set forth 
in the affidavit that there are reason- 
able grounds-.for.believing that the af- 
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fairs of the wakf are being mismanag- 
ed, shall take such action thereon as 


he thinks fit; sub-section (1) of Sec- 
tion 34 is as follows:— 
34 (1): “If after an ‘inquiry under 


Section 32 the Commissioner is of opi- 
nion that -the affairs of any wakt- 
alal-aulad have been mismanaged to 
such an extent as to make it desirable 
-for the protection of the wakf property 
or in the interest of the beneficiaries 
that the wakf should be subjected to 
greater control and .supervision, he 
may recommend to the State Govern- 
ment that such wakf shall for a speci- 
fied period be subject to the provisions 
of this Act which are applicable to 
wakfs other than wakfs-alal-aulad.” 


Sub-section (2) of this section states— 


(2) After considering any recom- 
mendation of the Commissioner under 
sub-section (1), the State Government 
may, if it thinks fit, by notification in 
the Official Gazette, direct that for such 
period -as may be specified therein the 
provisions of this Act which are ap- 
plicable to wakfs other than wakfs- 
alal-aulad shall so far as possible apply 
to the wakf to which the recommenda- 
tion relates and thereupon, — notwith- 
standing anything contained in this Act, 
these provisions shall apply according- 
ly.” 


Section 35 provides that the Commis- 
-sioner shall be bound to comply with 
any request made by the Board for the 
supply of any information’ or the pro- 
duction of any document relating to a 
wakf or for the summoning of any wit- 
ness whose attendance may be requir- 
ed. With regard to the ) 
wakf-alal-aulad, such information will 
be furnished only for the due perform- 
ance of any duty -of the Board 
under the Act in relation to such wakf- 


alal-aulad. Even with regard to the 
inspection of records and grant of 
copies,, wakf-alal-aulad, is not outside 


the pale of the relevant provisions of the 
Act. ‘The enrolment of wakfs contem- 
plates the enrolment of wakf-alal-aulad 
also. - Section 46-A provides that any 
question whether a particular pro- 
perty is wakf- property or not or whe- 
ther a wakf is wakf-alal-aulad or not 
shall be decided by the Commissioner 
whose decision, unless revoked or modi- 
fied by a competent court, shall be final. 
Section 48 contemplates wakfs includ- 
ing wakf-alal-aulad submitting accounts 
and Section 52 of the Act makes ex- 
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press provision for statements to be 
submitted by the wakfs-alal-aulad. Sec- 
tion 53 dealing with the bar to trans- 
fer of immovable property of,a wakf 
is a general provision. With rkgard to 
annual contributions recoverable from 
wakfs, wakf-alal-aulai simpliciter is 
not excluded and the Act provides that 
in the case of a wakf-alal~aulad the 
contribution shall be at such rate not 
exceeding one half of the rate payable 
by other wakfs. We are merely refer- 
ring to these statutory provisions for 
the purposes 
wakf-alal-aulad -simpliciter has not 
‘been kept outside the pale of the Bengal 
Wakf Act, 1934, Similar provisions 
were contained in the other two Acts 
also, Needless to point out that even 
in respect of wakf-alal-aulad, some 
safeguard is necessary against the pro- 
perty being dissipated because in: zase 
of every wakf, whetner it is a -oublic 
wakf or a private wakf, the property 


_is vested in the Almighty, it is irali- 


enable and non-heritable, and there- 
fore steps, for the purpose of preserv- 
ing this character of the property, will 
be absolutely necessary s> that in the 
event of the immediate object having 
been fulfilled, the ultimate object “may 
not fail. it is for the Parliament or the 
State Legislature to consider the desir- 
ability or otherwise of 
legislation to bring- the vwakf-alal-aulad 
simovliciter also within the scope of the 
law relating to administretion of wakfs 
now in force, and at the same time to 
make suitable and appropriate provi- 
sions. therein relating to it bearing in 
mind the features that distinguish such 
a wakf from other wakfs. 

Apreal dismissed, 
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` A. Annamalai and others, Appellants 
v. Saraswathi Ammal anc another, Re- 
spondents. 


A. A. O. No. 569 of 1975; D/- 
1973.* 

Tamil Nadu Debt Relief Act (38 of 
1972), S. 15 -(1) — Limitation — Applies 
net only to decree-holders but judg- 
ment-debtors also — It is to be com- 
puted from the date of publication of 


23-3- 


the Act and not from the date of the - 
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decree, 1974. TLNJ 378: 88 Mad: LW 
255,  Dissented' from, (Interpretation. of 


l Statutes — Punctuation marks). 


(Para 11y 
Cases Referred : Chronological 
1975 TLNJ 462:88 Mad LW 727 4 


- 1974 .TLNJ 378: 88. Mad LW 255 4 


~ vide for the relief of 


- debts under Section 15. 


(1962) 1 QB 211: (1961) 2 WER 880; 
Regina v. Governor of Brixton Proson 
a 9. 


V.. Rama Jagadeesan,‘ for N, R. 
- Chandran, for Appellants; 4 
JUDGMENT:— This Civi Misel- 


laneous Appeal arises out of certain 
execution proceedings. It raises a cape 
of construction of Section 15 (1) - 
Tamil Nadu Act XXXVIII ‘of 1972. oe 
enactment was avowedly passed to pro- 
. certain indebt- 
ed persons in the State. Briefly stated, 
the Act confers a right on certain ceb- 
ters, and in certain conditions, to- ap- 
ply to the Court for scaling down their 
There “is a 
time-limit provided for under this sec- 
tion. The time-limit is six months 
from the date of publication of- the 
Act. It may be observed: that the Act 
was published in the Gazette on 15th 
December, 1972. Section 15 
two sub-sections. Sub-section (1) deals 
with a case where a decree has keen 
passed before the publication of the 
Act in ,the Official Gazette. Sub-sec- 
tion (2), on. the other hand, deals with 
a case where in a respect of-a cebt 
payable. on the date of the. publica-ion 
of the Act in the Official Gazette, a 
deeree has. been passed subsequent to 
the: date of the said publication. 

2. The appellants before’-me, who 
are the judgment-debtors, filed) an ap- 
plication under Section 15. (1) of the 
Act and asked for relief, The decree 
against them was passed: on 15th Fekru- 
ary, 1965, prior ‘to the publication of 
the Act in the Official Gazette. 


3. The learned Subordinate Juc'ge} 
however, dismissed the judgment-db- 
tors’ application as time-barred. He diď 
so because the application was filed 
only on 25th April, 1974, which was 
beyond six months from the date of 
publication: of the Act. Incidentally, she 
judgment-debtors also filed a separate 
application for excusing, the delay im 
moving. the Court under Section 15 (1) 
of the- Act, but this application was 
also dismissed by the leamed Subordi- 
nate Judge: f 

4. In this appeal Santos the dis- 
missal of the judgment-debtors’ appli- 
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cation: under Section’ 15. (1), of: the Act 
as: time-barred,,.it is . contended that 
Tamil Nadu Act. XXXVIII of 1972 does f 
not impose. any .time-limit whatever 
for an application: by. a judgment-deb- 
tor for scaling down. the decree. Learn- 
judgment-debtors 
cited in support of his submission, the ~ 
judgment of a learned single Judge of 
this. Court, N.S. Ramaswami, J., re- 
ported ag Ramakrishnan v. Kandaswami ' 
Thevar 1974. TLNJ 378. Learned coun- 


sel said that this . decision of Rama- 
swami, J, was followed by another 
learned single Judge of this Court, 


Gokulakrishnan, J.. in Kuppachi Ammal 
v. Lakshmi Ammal 1975. TLNJ 462. 


5. If may be stated, at once, that 
Gokulakrishnan, J. was not -directly 
concerned with an ‘application under 
Section 15 (I) of the Act, but was 
dealing : with am order rejecting an ap- 
plication for excusing the delay im 
moving the Court under Section 15 (1) 
of the Act. The. earlier judgment of 
Ramaswami’ J., however, is a direct 
decision on the point, .for in that ćase 
too, an application. by á judgment-deb- 
tor was filed under Section 15. (1) of 
the Act, but beyond six months from 
the date of publication of the Act. Ac- 
tually, in that case, the application for 
relief was filed on 8th October, 1973.. 


Ramaswami, J.. held that while Sec- 
tion. 15 (1), imposed a time-limit for 
filing applications for scaling down 


decree. debts, the time-limit’ applied 
only in the case of an application filed 
by a decree-holder for. relief. He held 
that the requirement as to. limitation 
does not apply in the case of an ap- 
plication fled by a judgment-debtor. 


6. ~To understand the reasoning of 
the learned Judge, itis necessary to 
quote the section: verbatim,, pea ae a 
and all.. cS 


“Where e the publication of this 
Act, a Court has passed a decree for 
the repayment of a debt, it shall, om 
the application. of any judgment-debtor 
who is. a debtor within the meaning of 
this. Act, or in respect. of a. Hindu joint. 
family debt, on the application of any 
member of the family whether or not 
heis the judgment-debtor or on. the 
application of the decree-helder with- 
im six months, from the date of publi- 
cation. of this. Act, apply the. provisions. 
of this Act to. such decree and shall, 
notwithstanding anything eontained in. 
the Civil P. C: 1908 (Central Act V of 


` cepted principle of 
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1908), amend the decree accordingly or 
enter satisfaction, as the case may be.” 


7.-As earlier indicated by me, this 


sub-section réfers to two kinds- of ap- 


plications: (i) application by the judg- 


ment-debtor, and (ii) application by the, 


decree-holder, According to Ramaswami, 
J. it is only to an application by 
the decree-holder that the limitation 


of six months would apply. The reason. 


adduced by the learned Judge was that 
there is no comma immediately after 
the words “on. the application of the 
decree-holder.” ‘According, to the learn- 
ed Judge, the absence of a comma at 
the appropriate place signified that the 
words of limitation, “within six months 
from .the date of publication of this 
Act” have to be read as applicable only 
to the immediately preceding words, 
“on the application of the decree-hol- 
der”, and they cannot be held to apply 
to “the application of any judgment- 
debtor.” ` 


8. With great respect, I do not agree 
with the construction placed by the 
learned Judge on Section 15 (1) of 
the Act. The construction is based on 
the non-existence of a punctuation 
mark as indicative of the legislative 
intention, This, in my submission, is 
an erroneous approach. It is an ac- 
statutory construc- 
tion that a Court should not attach 
importance either to punctuation marks 


or to their absence while seeking to 
discover the- legislative intention. In 
Maxwell’s Interpretation of Statutes 


(Twelfth Edition) p. 14, one aspect of 
this principle is stated thus: 


“Where it is necessary to give a pro- 
vision a particular construction which 
is at variance with the way in which 
the section is punctuated, it may ba 
read as though there were in fact 
punctuation where none appears on the 
face of the Act.” 


9. In Regina v. Governor of Brixton 
Prison LR (1962) 1 QB 211, Section 10 
of the Fugitive Offenders Act, 1881, 
came up for construction before the 
Queen’s Bench Division. That section 
conferred on a. superior Court power to 
discharge a fugitive where “by reason 
of the trivial nature of the case, or by 
reason of the application for the return 
of a fugitive not being made in good 
faith in the interests of justice or other- 
wise,” it would be unjust or oppressive 
or too severe a punishment to return 
him, such ‘Court may discharge the 
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fugitive. It was urged that the Court 
had a discretion to discharge the fugi- 
tive only where the case is of a trivial 
nature or where it is made in bad 
faith, and not in other cases, - It was 
argued thet, as the section read, there 
was no comma after the words in 
the interests of justice”, and the fol- 
lowing werds “or otherwise’ must be 
construed only as qualifying the im- 
mediately preceding words “in the 
interests of justice.’ The learned 
Judges, however, held that the Court’s 
discretion to discharge a fugitive could 
be exercised in any case in which the 
return of the man would be unjust, 
or oppressive, or too severe, and it was 
not confined to cases in which the ap- 
plication appeared not to have been 
made in good faith. 'The Court reject- 
ed the contention based on the absence 
of the punctuation mark in between the 
words “in the interests of justice” and 
“or otherwise”. A perusal of the judg- 


ment of Lord Parker, C. J. in this 
case, shows that there was no ambi- 
- guity in the section. 

10. The same is the case with the 
.wording of Section 15 (1) of Tamil 
Nadu Act XXXVIII of 1972. It seems 


to me that no significance should be 
attached to the absence of a comma 
after the words, “or on the application 
of the decree-holder”. To construe 
Acts according to punctuation marks or 
according to the absence of punctua- 
tion marks, would be to construe legis- 
lative enactment, not according to the 
intention of the Legislature, but accord- 
ing to the intention 
draftsman. I conceive that what the 
Legislature passes in its reading of the 
Bills are sections and other provisions; 
it does not pass punctuation marks, as 
part of its reading, excepting in cases 
where, as might happen on occasion, 
while introducing amendirg provisions, 
punctuation marks are specifically ad- 
verted to in the amendments them- 
selves, 


1i. In my view, Section 15 (1) of 
the Act is clear and unambiguous. The 
provision of a time-limit of six months 
from the date of publication of the Act, 
as a requirement for’ moving the Court 
for a scaling down of the decree, ap- 
plies to an application moved by the 
judgment-debtor quite as much as to 


an application filed by the decree-hol-- 


der, I cannot imagine there could be 
any rational basis for imposing a time- 
limit on the one, but not on the other, 


of the statutory - 


- 


1979 


I cannot, therefore, attribute to the 
legislature any intention to discrimi- 
nate between the judgment-debtors and 
- the decree-holder, as that discriminaticn 
cannot have any rational relation to 
- the object of the Act, I am, therefore, 
of the view that under the section, an 
application by the judgment-debtor 
should also have to be filed within six 
months of the publication of. the Act 
in the Gazette. Since the application 
in this case was not filed within that 
time-limit, I hold it was rightly dës- 
missed as time-barred by the learned 
' Subordinate Judge. 


12. Learned counsel for the appel- 
lants sought to make a point out of tne 
fact that his clients came to know of 
the decree passed against them only on 
ist April, 1974. I do not think this 
fact has any relevance to a considera- 
tion of the question arising under Sec- 
tion 15 (1) of the Act. The period Df 
limitation ‘ prescribed therein has to 3e 
computed, not from the date of the 
decree, but from the date of the pubti- 
cation of the Act. The question of 
knowledge or non-knowledge of tae 
decree does not enter the discussion at 
all.. 

_ In the result, the appeal, is dismissed, 
but, in the circumstances, there will 3e 
no order as to costs. 

. Appeal dismissed. 
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The Peddanaickenpalayam Co-opera- 
tive Agricultural Bank Ltd., Petitionar 


v. Government of Tamil Nady and 
others, Respondents. , 

Writ Petn, No. 6753 of 1973, L/- 
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Tamil Nadu Co-operative Societies 
Act (53 of 1961), S. 73-J (Introduced 


by Act 32 of 1970) — Rules under the 
Act, Rule 85-NA — Appointment of 
Mangaging Director for each apex 
society under S. 73-J and Rule 85-NA 
~~ Does not violate fundamental right 
to form association under Art. 19 (1) tec) 
of the Constitution of India, 

(Paras 9, 10) 


Cases Referred: Chronological Paras 
(1973) 2 Mys LJ 43 £ 12 
AIR 1971 SC 966 Re 13 


DW/EW/C126/79/BBB/VEBB . 
1979 Mad/i6 X G—23 ` 


Peddanaickenpalayam Co.-op,. Agri. Bank v. State _[Prs. 1-2] Mad. 241 


G. Venkataraman, for Petitioner; - 
Govt. Pleader, for, Respondents. ; 

RAMAPRASADA RAO, C. J.:— This 
writ petition is filed by the President 
of the Peddanaickenpalayam Co-opera- 
tive Agricultural Bank Ltd. After 
enumerating the various powers en- 
joyed by the Bank under the provisions 
af the Tamil Nadu Co-operative Socie- 
ties Act, reference is made to the fact 
that the management and administration 
of the third respondent (Salem Co- 
operative Central Bank), of whom the 
petitioner is one of. the share-holder 
members, vests in the: general body of 
its members, and that the general body 
is empowered to constitute a Committee 


for the purpose of entrusting the 
management of the affairs of the Society 
to such nominees of theirs. As the 
Society has been registered under the 


provisions of the Tamil Nadu Co-opera- 
tive Societies Act, it is a body corpo- 
rate with power to hold property and 
do all things necessary for the pur- 
pose for which it was constituted, Re- 
ference is made to the general powers 
vested under Chapter VIII of the Act, 
in the Government in and by which 
the Government is enabled to issue 
directions to the Registrar to make an 
enquiry or to take appropriate proceed- 
ings under the Act, if, on audit or en- 
quiry conducted by it, any acts of mis- 
feasance and malfeasance are discover- 
ed. It is also: stated that Section 72 
of the Act empowers the Registrar to 
dissolve the Committee of Management 
end appoint a person or a Committee 
of his choice instead, After referring 
to the above and the preamble of the 
Act, the complainant is against the intro- 
duction of Chapter IX-B of the Act by 
the Tamil Nadu Co-operative Societies 
(Third Amendment) Act 1970. The grie- 
vance is that by G. O. Ms. No, 57 Co- 
operation dated 23-3-1973, the provi- 
sions of Chapter IX-B were made ap- 
plicable to Central Co-operative Banks 
with effect from the date of the noti- 
fication. Particular reference is made 
to Section 73-J of the Act and Rule 
&5-NA of the Rules which were intro- 
duced. by reason of the induction of 
Chapter IX-B, . and the challenge is 


directly against the said two provi- 
sions on the ground that they are 
illegal and invalid and violate the 


rights guaranteed under Article 19 (1) 
(ce) of the Constitution. 


2. So far as Section 73-J (which is 
the new. section) is concerned, it is 
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alleged that the “appointment of the 
Managing - director by the Government, 
without there. being any option: to: the 
members. of. the Board of Directors to 


elect him, violates the -provisions of 
Article 19 (1) (c) of the Constitution. 
It is also stated that the composition 


of the Board: of Directors of the Cent- 
ral . Co-operative, Society is changed by 
such compulsory induction of the 
Managing Director. The- gravamen of 
the charge is that the members of. the 
Society are compelled to act with the 
Managing Director and that the afore- 
said alteration in the composition . and 
the apprehension that. the Managing 
Director would sway the’ Board, 
leads to the conclusion that it was an 
impact on the normal fundamental 
right of the share-holders to form an 
association under Article 19 (1) (c) of 
the Constitution. -. . i 


3. So far as Rule 85-NA is concern- 
ed it is stated that 'the powers con- 
ferred-om the Executive in the garb of 
the rule-making ‘powers conferred 
under ‘Section 73-M of the Act cannot 
empower the passing of such a rule 
and that, as in effect it would deprive 
the other elected members: of the Board 
of their right to administer the affairs 
of the ‘Society, it would- ‘constitute a 
violation of the fundamental ` right 
vested in the’ petitioner. S e 


4. On all :these grounds a writ of 
declaration. is asked for declaring Sec- 
tion 73-J as. inoperative and Rule 
85-NA read along with the above sec- 
tion, as offending. the constitutional 
guarantee given to the: petitioner under 
Article 19 .(L) (c) of the Constitution. 


5. In. the counter-affidavit of the re- 
spondents the allegations are denied and 
the legal contentions are met by say- 
ing that neither Section 73-J nor Rule 
85-NA, which are challenged, would in 
any way .offend the fundamental rights 
enshrined in Article 19 (1) (€) of. the 
Constitution. Particular reference is 
made to the text. of the provisions 
challenged and it is averred that, as 
the Government have an obligation to 
safeguard the interests of the investing 
public and also the financing Bank, 


certain. safeguards. were. thought of,. and. 


that,. if, in order to achieve this object 
an amendment to the Act was brought 
on the anvil and a Managing Director 
was sought to be appointed by the 
Government to the Board; that would 
not, in the absence of any allegation 
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that the appointment would per se inter- 
fere with the normal duties of the 
Board, violate- any: } Constitutional’ pro- 
vision. The further cortention is that 
it is incorrect to say that. by appoint- 
ing a Managing Directcr, the Govern- 
ment. takes over the management of 
the ‘Central Bank as alleged, and that, 
as the ‘Managing Director is one among 
the other members of the Board, and 
as the views of the majority of the 
members would prevail, no. prejudice 
would. be caused by the induction of 
the two provisions, The allegation that 
there would be a change of composi- 
tion of the Board and the members of 
the Board is said to be without any. 
substance, and ultimately it is stated 
that the said section end the rule, 
which are challenged; were made in 
public interest, by way of remedial 
measures and in order tc safeguard the 
interests of the members of the Bank 
and the general investing public as 
well anc that, in these circumstances, 
a writ as prayed for, ought not to 
issue. Nr 
6. This writ petition originally came 
up before my learned. brother,. Rama- 
nujam, J. at a time when the Emer- 
gency provisions. were. ir vogue and so 
the.matter was. directed to be posted 
before a fuller Bench, as challenge to 
a particular provision of an’ enactment 
was involved. After the amendment 
of the Constitution; the writ petition 
comes up before us; for final . hearing. 


7. Section 73-J,, which has been 
introduced by: Section 2 of the Tamil 
Nadu Co-operative: Societies (Third 
Amendment) Act, 1970 (Tamil Nadu 
Act 32 cf 1970) reads as follows:— 
“73-J. (1) The Board shall consist 
of— ; 

‘() such number of members to be 
elected end nominated as may be pre- 
scribed;. r WERF i 

(ii) the . Managing. Director, if any, 
appointed under sub-section (2); and’ 

(iii) an ex-officio member to be speci= 
fied in the rules; : 

Provided that the number of nominat- 
ed members shall not exceed one fifth 
of the total number of members of the 
Board; : 

Provided. further,’ that the existing 
members of the Board on the notified 
date shall, subject to the provisions of 
S: 28, continue as members of. the Board 
constituted for the first. time after the 
notified--date, -uniil :the expiry of their 
existing term of office ‘as: members; 
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Provided also, that on the constitution 
of the Board for the first time after the 
notified date, the existing office bearers 
of the Board on the notified dete, 
shall cease to hold office as such end 
new office bearers shall be elected in 
accordance with the rules made under 
this Chapter, 


8 It provides for the appointment 
of-a Managing Director as per sub-s2c- 
tion (2) of Section 73-J. Sub-section (2) 
provided that a Managing Director oran 
Executive Officer for each apex society 
or central society may be appointed in 
such manner as may be prescribed end 
that the Managing Director if appoint- 
ed, shall be a member of the Board, 
ex officio. 


9. It is necessary at this stage to 
make a digression to find out the pur- 
pose for which the new chapter was 
introduced in the Act. In the Statement 
of Objects and Reasons for .Tamil Nedu 
Act 32 of 1970, it is stated that, asthe 
apex societies play a vital role, not 
only in the promotion of the interests 
of the affiliated units but also in the 
formulation of the policies and pzo- 
grammes for the development of che 
trade or industry with which the apex 
societies are ‘concerned, as the State 
Government has also recognised ‘the 
role played by the apex societies in 
the implementation of the various 
development plans undertaken by the 
State, and as the Government is sanc- 
tioning loans and grants and also g-v- 
ing guarantee for the loans taken by 
them from financing agencies, as the 
State Government is also participating 
in the share capital of the apex socie- 
ties in a large way, and as ultimately 
such activities might invole the State 
Government’s liability to provide zor 
the guarantee for a larger amount, it 
was considered desirable that the ex- 
tent of such liability should be stub- 
ject to the control of the State Legis- 
lature and the apex institutions avail- 
ing themselves of such large assistar.ce 
by way of loans, grants and the State 
participation ete. should have a statu- 
tory recognition. and status. It is further 
stated that in the management of these 
types of societies special interests and 
particularly persons actually engaged 
in the trade or occupation or industry 
concerned, should have their share and 
rightful place. To achieve these cb- 
jects, as also the main objective which 
is reflected in the preamble to -the 
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Act, which is to facilitate ‘the formation 
and working of ` ¢o-operative- societies 
for the promotion .of: thrift, self-help 
and mutual aid among the persons 
with common economic needs, so-as to 
bring about improvements in agriculture 
and industry, better methods of produc- 
tion etc. Chapter IX-B was introduc- 


ed. If therefore the intendment of the 


Legislature in inducting the new Chap- 
ter was to further the -objective of the 
statute itself and to give an impetus to 
apex societies to have a blue-print - of 
their own and plans for development, 
and contemporaneously give their assis- 
tance by way of guarantee or pragma- 
tic financial- help, and if Section 
73-J provides for the appointment of a 
managing director, who would be ex 
Officio a member of the Board, there 
cannot be any complaint at all. Mr. 
Venkataraman, learned counsel for the 
petitioner, says that Rule 85-NA which 
has been introduced consequent upon 
the induction of ‘Chapter IX-B and Sec- 
tion 73-J of the Act, gives. a reason- 
able impression that the Managing 
Director would be the sole authority 
of the Board as such even in the nor- 
‘day-to-day administration and 
that he would be a substitute for the 
Board in the realistic sense and that 
therefore such a rule framed to sub- 
Serve the purpose of Section 73-J 
of the Act would offend the essential 
ratio of fundamental right guaranteed 
under Article 19 (1) (c) of the Constitu- 
tion. We are unable to agree. On a 
reading of Rule 85-NA (which is re- 
produced below for ready reference), it 
will be clear that no reasonable person 
zan gain the impression that the Manag- 
ing Director is likely to ride rough- 
shod over any member and that he 
would be the only and sole authority 
for the administration of the affairs of 
the Society. 

10. Rule 85-NA: (1) There shall be a 

Managing director in each Central 
‘Co-operative Bank, who shall be ap- 
pointed by the Government, 
Every person appointed as the Manag- 
‘ng Director shall possess such qualifi- 
cation as the Government may deter- 
mine. 

(2) The Managing Director shall be 
the executive authority of the Bank 


and shall carry. into effect the. resolu- 


cions of the Committee. He shall have 
che overall control of the day to day 
administration of the Bank and all cor- 


espondence shall be conducted by him 
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or by any person authorised by -him in 
this behalf. 

(3) The Managing Director may insti- 
tute or defend any suit or other legal 
proceedings on behalf of the Bank. 

(4) The Managing Director shall, have 
power. for, and on behalf of the Bank, 
to endorse and negotiate cheques and 
other negotiable instruments and to 
endorse and transfer promissory notes, 
Government and other bonds and securi- 
ties, to sign deposit and other receipts, 
to have custody of cash and other pro- 
perties of the Bank and to do all acts 
connected with the business of the 
Bank. 

(5) The Managing Director shall have 
power to draw and sign cheques on be- 
half of the Bank, to operate on accounts 
with other Banks and to overdraw the 
same; 

Provided that for any transactions 
exceeding such limit as may be fixed 
by the Registrar, the managing director 
shall exercise the power jointly with 
any of the Deputy managers. 

(6) The Managing Director shall re- 
ceive all loan applications made to the 
Bank and shall scrutinise and place 
them before the executive committee 
for sanction. 

Provided that in the case of loans on 
the security of jewels, fixed deposits 
and trustee securities, the managing 
director may sanction and place the 
same before the next meeting of the 
executive for its ratification. 

(7) The Managing Director shall exer- 
cise such other powers as may be vest- 
ed in him by the Registrar or by the 
Committee. 

(8) The Managing Director shall con- 
vene the meetings of the executive 
committee or . the committee as and 
when found necessary or. the gene- 
ral body, as and when directed 
by the Committee or on receipt 
of requisition from requisite number or 


‘upon requisition from the Registrar. 


(9) The Managing Director may dele~ 
gate any of his powers and functions 
to a deputy manager subject to the 
approval of the Registrar. 

Thus it will be seen that the Managing 
Director, though having an over-all 
control of the day-to-day administra- 
tion of the Board, is one who shall 
carry into effect the resolutions of the 
Committee, which -consists of eight 
members of whom six are elected mem- 
bers and two are ‘nominated by the 
Government. One such nominated mem- 
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ber is the Managing Director appoint- 
ed under Rule 85-NA ccnsequent upon 
the induction of Section 73-J in Chap- 
ter IX-B of the Act. If, therefore, the 
Managing Director is to effectively im- 
plement the resolutions of the Com- 
mittee, which ex facie, have the vot- 
ing majority, to decide on matters con- 
cerning the Society, it would be idle 
for the petitioner to contend that the 
Managing Director has usurped the 


-place of the Board as such and that 


there is an apprehension that he would 
see to it that his views and directions 
prevail over those of the Board and 
its members. No specific complaint has 
been made and no illustrative grievance 
has been set out in the pleadings; 
and the bare apprehension, that 
the managing director is likely to be- 
have like an arbiter for himself with- 


out reference to the Board, stands 
merely as a bare apprehension with- 
out further proof thereof. There is 


intrinsic evidence in the text of Rule 
85-NA to show that the Managing 
Director should act in accordance with 
the wishes of the resolutions of the 
Committee. So far as loan applications 
are concerned, which obviously form 
the major part of the trading activity 
of the Society, he could only scrutinise, 
but he is obliged to place them before 
the executive committee for sanction. 
This is sure indicia that the appoint- 
ment of the Managing Director is only 
a step-in-aid to assist the Board in the 
normal and proper discharge of its 
functions and to safeguard the interests 
of the State Government, who, by 
necessity, have got themselves involv- 
ed in the activities of the Society in 
public interest. We have already refer- 
red to the statement cf objects and 
reasons, which says that it was consi- 
dered desirable that the extent of the 
liability of the State should be subject 
to the control oz the State Legislature 
and that the apex institutions should 
have a statutory recognition and status. 
In order to achieve this and to pro- 
vide themselves with a shield of super- 
vision over the Board and to ensure 
that everything is all right in the mat- 
ter of the treatment of the subjects 
which come up for discussion before 
the Board and such’ resolutions are in 
accordance with law, a Managing Direc- 
tor of the choice of the State Govern- 


ment, which is intrinsically involved in 
the administration of such societies, 
was thought of. We-have already re- 
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ferred. to the preamble, 
learned counsel also made reference. 
Here again such co-operative societies 
are formed for the promotion of thrift, 
self-help: and mutual aid among per- 
sons of common economic needs and 
for the development of the communicy 
at large. Public interest thus being. well 
served by such a co-operative mov2- 
ment, the appointment of a Managing 
Director to assist the Board and to sze 
that the affairs of the Board are . pro- 
perly performed, in accordance with 
law and to subserve the community at 
large, cannot be said to be an activity 
which has an impact on Article 19 11) 
(c) of the Constitution at all. 


11. Article 19 (1) (c) of the Cons-i- 
tution no doubt guarantees to every 
citizen the freedom to form associatioas 
or unions, No 
either Section 73-J or Rule 85-NA pre- 
vented the forming of such an associa- 
tion as contemplated in Art. 19 (1) 9 
of the Constitution. The fundamen*al 
right guaranteed under Art. 19 (1) ‘c) 
of the Constitution has to be view=d 
with reference to the facts of the parti- 
cular case to find out whether the chal- 
lenge against any particular order of 
the State does make an impact or im- 
pinge upon the exercise of such a 
fundamental right or the acquisition of 
such right, 

12. Reference was made to a dezi- 
sion of the Mysore High Court in Allun 
Karibasappa v. State of Mysore, 1973- 
2 Mys LJ 43. That was a case where 
two notifications were made by the 
State Government under which tkey 
modified the provisions of the Mysore 
Co-operative Societies Act and nomi- 
nated 15 officials as their representatives 
of the Board of directors of the Co- 
operative Central Bank which consisted 
of elected members. All those officials 
were to exercise their power and dis- 
charge their functions subject to ithe 
supervision, direction and control of 
the State Government. The effect of 
the notifications, as summarised by the 
Division Bench of the Mysore High 
Court was that there was absolutely 
no chance for any member of the Bank 
to get elected, .as the nominated mem- 
bers of the Board were of the majority. 
That is not the case here. It was in 
those circumstances that the learred 
Judges held that the true character of 
the notification was that the Govern- 
ment, in the. guise of exercising ccn- 
trol over the conduct of the business 


to which 


complaint is made tkat. 
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of the Bank, had taken over the 
management of the Bank in clear dis- 
cbedience of the Legislative mandates 
expressed in the Act and therefore im- 
tinged on the vested rights of the share- 
Folders. The facts of the present case are 
entirely different. Whereas there was 
an effacement of the Board in the 
Mysore case, there is a continuance of 
tne Board in the instant case, with the 
cnly addition that a managing director 
was brought into the Board as ex offi- 
Go member to give all possible aid to 
the Board and to subserve its resolu- 
tions, and assist them in the manage- 
ment and proper conduct of the Society. 

13. Another decision relied on by 
Earned counsel for the petitioner has 
¿lso no relevance. In Damayanti v. 
Union of India, AIR 1971 SC 966, the 
court was dealing with the Hindi Sahi- 
tya Sammelan Act 1962, and was 
sormulating a proposition that the right 
to form an association necessarily im- 
plied that the persons forming the as- 
sociation had also the right to con- 
finue to be associated with only 
those whom they voluntarily ad- 
mitted in the association, In that 
zase, members who did not vol- 
mntarily seek for admission in the 
association were sought to be intro- 
duced into the association. The Sup- 
~eme Court therefore observed (at page 
‘971):— ; 


“Any law by which members are 
ntroduced in the Voluntary Association 
without any option being given to the 
nembers to keep them out, or any law 
which takes away the membership of 
chose who have voluntarily joined it, 
will be a`law violating the right to 
Jorm an association”. 

The facts of the present case are far 
different from those in the case before 
zhe Supreme Court. It is not even 
suggested that any such attempt is 
>eing made by the . State to prevent 
persons from becoming members of 
this Society’ or to bring in members 
-nto the Society much against the wish 
of the existing members on the rolls of 
the Society. Any such law which man- 
dates the acceptance of members wha 
did not seek for voluntary admission 
zo the Society, but who are compelled 
zo become such members by reason of 
she provision in the statute, would 
zertainly be one. which takes away or 
offends the right to form an associa- 
sion of persons within the meaning of 
Article 19-(1) (c) of the Constitution 
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by the induction of the managing direc- 
tor’ as ex-officio member of the Board, 
who has nothing to do with the 
general body of members and who is 
so brought in only for the purpose of 
being of service to the Board and con- 
temporaneously of service to themselves. 
The State itself is very much involved 
in such apex societies and it cannot be 
said that there is any effacement of the 
Board or its members or a total avoid- 
ance of the rights of the elected mem- 
bers of the Board. We have already 
referred in detail to Rule 85-NA, 
wherein it has been made clear that 
the Managing Director is not expected 
to interfere with the powers of the 
Board which still retains the power to 
pass resolutions on the basis of the 
majority view. 

14. The complaint against both Sec- 
tion 73-7 and Rule 85-NA therefore, 
fails and we hold that both the provi- 
sions have been validly enacted and do 
not violate Article 19 (1) (c) of the 
Constitution. The writ petition ac- 
cordingly fails and is dismissed with 
costs, Counsel’s fee Rs. 250. 

Petition dismissed. 
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Satish Majumdar and others, Peti- 
tioners v. State of Tamil Nadu and 
others, Respondents. 

Writ Petn. Nos. 465, 466, 557 and 321 
of 1978, D/- 21-7-1978. 


(A) Madras Prohibition Act (10 of 
1937) S. 54 — Madras Liquor (Licence 
and Permit) Rules (1960) R. 10 (B) (1) 
(as amended by T. N. G. O. Ms. 3495, 
D/- 31-12-1977) — Liquor permit for 
medicinal purpose — Power to grant, 
left to rule making authority — R. 10 
(B) (1) is not ultra vires the Act. 

(Paras 13 & 14) 

(B) Constitution of India Art. 47 — 
Words “medicinal purposes” — Mean- 
ing of. 

The words ‘medicinal purposes’ in 
Art. 47 contemplate the user of liquor 
or alcohol for making or manufacture of 
medicinal preparations and does not 
contemplate the free use of intoxicating 
drinks as medicine. (Para 16) 


(C) Constitution of India, Arts. 14, 19 
() (£) — Madras Liquor (Licence and 
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Permit) Rules, R. 10 (B) (1) (as amended 
by T.N.G.O. M/s. 3495, D/- 31-12-1977) 
— Rule is not violative of Arts. 14 and 
19 of the Constitution, 


of the legislation being 


The object 
and the issuance of 


total prohibition 


- liquor permits on grounds of health be- 


ing an exemption tc the general rule, 
that exemption cannot be claimed as of 
right. Therefore the restrictions or con- 
ditions imposed on an applicant for a 
liquor permit by the amended R. 10 (B) 
(1) of Mad. Liquor Licenze and (Permit) 
Rules have to be considered as reason- 
able restrictions. AIR 1958 SC 73i and 
AIR 1952 SC 196, Foll. (Para 19) 


Classification of persons into two 
categories, one whose health conditions 
do not ebsolutely require the use of in- 
toxicating drinks and those whose health 
is likely to suffer for want of intoxicat- 
in drinks because of long addiction, does 
not amount to the classification being 
void and violative of Art. 14. (Para 21) 


The power of the Government cannot 
be said to be unguided or uncontrolled. 
When the Legislature has laid down the 
guiding principles in the Act and a dis- 
cretion has been given to the Govern- 
ment to select the persors to whom the 
restrictions are to apply, such a power 
cannot be said to be an excessive 
delgation. (Para 23) 


In the light of the objects of the Act 
which is one to prokibit consumption of 
intoxicating drinks, the fixation of a 
minimum age of 45 for the purpose of 
grant of liquor permits on the ground 
that for want of consumption of liquor 
the bodily condition of such persons 
above the age of 45 and who are addicts 
will worsen can be justified to be 
reasonable. (Paras 26, 27) 


(D) Madras Prohibition Act (10 of 
1937) S. 54 (3) — Scope and effect of. 


Sec. 54 (3) does nat say that till the 
rules are approved by both the Houses of 
Legislature, they are not effective. 
That provision cannot postpone the op- 
eration or enforcement of the rules un- 
til after the legislative approval of the 


rules as made by the rule making au- 
thority. (Para 28) 
Cases Referred: Chronological Paras 
AIR 1975 SC 1121: 1975 Tax LR 

1569 27 
AIR 1958 SC 731: 1959 SCR 629 20 
AIR 1954 SC 220 27 
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AIR 1952 SC 196: 1952 SCR 597: 1352 

Cri LJ 966 20 
AIR 1951 SC 318: 52 Cri LJ 1361 15 
1912 AC 571: 106 LT 916, Attorney 


„General for Ontario v. AMONEY Gene- . 


“pal for Canada è 11 


K. K. Venugopal for V. Waniaventian 
G. Ramaswami; A. P. Venkatachalam, G. 
Gajaraj, M. Krishnappan, N. Ganapethi 
and R. Mahesh, for Petitioners; Advocate 
General assisted by Govt, 
Respondents, 


RAMANUJAM J.:— Since the points 
involved in all these petitions are zhe 
same, they are dealt with together. 

2. As the facts in all the cases are 
substantially the same, it is enough if 
we deal with the facts in the first cese, 
that is, W. P. 465 of 1978. The petitioner 
in W. P. No. 465 of 1978 is one Satish 
Mazumdar. who has adopted the affida- 
vit filed by one N..S. Mani in W. Ps. 463 
and 464 of 1978 which have already been 
disposed of by one of us on 9-2-1978. The 
petitioner in W. P. 465 of 1978 was a 
holder of liquor permit issued by . zhe 
State of Tamil Nadu 
1974 and that permit expired on 20-1- 
1978. On 3-2-1978, he ‘applied for <he 
renewal of the said permit in accordance 
with the Madras Liquor ` (Licence and 
Permit) Rules 1960, hereinafter referred 
to as the rules, in the prescribed form, 
Just before the renewal application was 
filed, -certain modifications were effected 
in the said rules by G. O. Ms. 3495 Home 
dated 31-12-1977 published on 1-1-1£78, 
Rule 10 (B) (1) of the Rules relating to 
the grant of permits on grounds of heeith 
was substantially altered. Under the 
new rule— 


(1) Only persons who are 45 years of 
age and above on the date of the appliza- 
tion can apply for permits to consume 
liquor on . grounds of health, and (2) 
Every applicant shall be examined by -a 
Medical Board consisting of the Dean of 
the local Medical College, who will be 
the Chairman, a Psychiatrist and a lccal 
Doctor specialising in alcohol cases, 


3. The petitioner who was 42 years of 
age on the date of the application, ap- 
prehending that his application for rené- 
wal will be rejected on the basis of the 
rules as amended by G O Ms. No. 3495 
Home dated 31-12-1977, has approached 
this court for the issue of a writ decar- 
ing the amended rules as void and ‘for 
mandamus directing the. respondents 
herein to consider and grant the renewal 
of his permit in accordance with the 
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tules relating to such renewals as they 
stood before 31-12-1977. on the following 
three grounds :— 

(1) G..O. Ms. No. 3495 Home dated 
31-12-1977 which amended the relevant 
rules with effect from 1-1-1978 is not re- 
trospective in character. and, therefore, 
it cannot apply to pending applications; 

(2) that the rules as amended with 
effect from 1-1-1978 are ultra vires the 
Prohibition Act in so far as it is intended 
not to facilitate the grant of personal 
permit in accordance with the scheme 
and object of the Act, but to deter per- 
sons from.applying for or being granted 
such permits. 


(3) That the rules as amended enable 


. the authorities to refuse renewal of liquor 


permits merely on the ground of age and 
the classification based on age had no 
reasonable nexus to the purpose sought to 
be achieved by the Prohibition Act and 
that, therefore, the classification based on 
age violates Arts. 14 and 19 (1) (f of the 
Constitution. 

4. For appreciating. the above conten- 
tions, it is necessary to trace briefly the 
history of. legislation relating to prohibi- 
tion in the State of Tamil Nadu. In the 


-year 1936, purporting to exercise legisla- 


tive power under Entry 31 of List II of 
the Government of India Act, 1935, the 
Madras Legislature enacted the Mad- 
ras Prohibition Act, ` 1937. The pre- 
amble to the said Act stated that it was 
expedient to bring about prohibition, ex- 
cept for' medicinal, scientific, industrial 
or such like purposes, of production, 
manufacture, possession, export, trans- 
port, purchase, sale and consumption of 
intoxicating liquors and ‘drugs in -the 
State of Madras. In the statement of ob- 
jects and reasons it is stated— 


“The Bill penalises all traffic and con- 
sumption of liquor and intoxicating drugs 


. but provides (1) for the exemption of 


certain articles which may contain alco- 
hol but which the medical profession 
need for their work, such as, certain 
forms of cod liver oil and the like, or 
which may be needed for any industrial 
or scientific purposes or any purpose 
other than as a beverage; (2) for permis- 
sion being granted under licences to medi- 
cal men and others to deal on prohibited 
articles, it is necessary for medical, 
scientific and industrial purposes ete. (3) 
for the issue of personal permits to 
those who, in the opinion of the Gov- 
ernment may be specially exempted and 
permitted to keep and consume liquor; 
(4) for the issue of licénces to existing 
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institutions and clubs to. possess liquor 
and issue it to such of the members.. as 
are permitted to consume liquor. It is 
the intention to use the last two provi- 
sions only in favour of bottled foreign 
liquor and of: persons and institutions 
consisting of persons who by long habit 
cannot dispense with the use of the same 
and who are not likely in the opinion of 
the licensing authority to abuse the con- 
cession.” 

‘Intoxicating drug’ and ‘liquor’ had been 
-defined in Ss. 3 (8) and 3 (9) of the Act 
respectively. ‘Liquor’ is defined in Sec- 
tion 3 (9) as including toddy, arrack, 
spirits of wine, denatured spirits, spirits, 
wine, beer, and all liquids consisting of 
or containing alcohol. Sec. 4 prohibited 
the manufacture of, traffic in, and con- 
sumption of liquor and intoxicating 
drugs. Sec. 16, however, gave power to 
the State Government to exempt, sub- 
ject to such conditions as they think fit, 
any specified liquor or intoxicating drug 
from the observance of all or any of the 
provisions of the Act on the ground that 
such article is required for a medicinal, 
scientific, industrial or such like purpose. 
Sec. 18 empowered the State Govern- 


ment or the Collector to issue licences to- 


any person for the manufacture, export, 
import, transport, sale or possession of any 
liquor or intoxicating drug on the ground 
that the same was required by such per- 
son for a bona fide medicinal, scientific 
or industrial purpose. Sec. 20 provided 
for the issuance of permits and licences 
by the Government or any officer em- 
powered by them in that behalf. That 
section is as follows— 

“The State Government or any officer 
empowered by them in this behalf may 
issue— ` ; 

(a) permit authorising any person to 
consume and possess for personal con- 
sumption any liquor or intoxicating drug; 

(b) licences to any institution to pos- 
sess liquor and issue it to such of its 
members as hold permits under Cl. (a), 

(c) licences to any person in charge of 
a restaurant car attached to a railway 
train to possess liquor and serve it to 
bona fide passangers travelling by the 
train; 

(d) licences to any person to possess 
liquor and issue it to persons or institu- 
tions who hold permits or licences under 
this Act or who have been exempted un- 
der this Act from so much of the provi- 
sions of Sec. 4, sub-sec. (1), Cl. (a) or (j) 
as relates to the possession, consumption 
or buying of liquor.” 
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Sec. 23 provided.for the cancellation of 
the permits or licences granted for viola- 
tion of the provisions of the Act or the 
rules or the conditions of the permit or 
licence. Sec. 54-authorised the making 
of rules by the State Government for 
the purpose of carrying into effect the 
provisions of the Act and in particular 
for the issue of licences and permits and 
enforcement of the conditions thereof. 


5. Madras Liquor Permit (Personal 
Consumption) Rulas, 1956, were made to 
regulate the issue of liqucr permits for 
personal consumption. Rule 4 of these 
rules provided for the issie of permits 
to possess and consume liquor on grounds 
of health on payment of a fee of Rs. 70 
payable in two instalments of Rs. 20 at 
the time of the application and Rs. 50 at 
the time of the issue’ of the permit. The 
said rule also provided that any person 
desiring to possess and ccnsume liquor 
on grounds of health should apply to the 
Medical Officer, who should be a Stipen- 
diary Civil Surgeon or a District Medical 
Officer, for medical certificate in Form B 
and the Medical Officer may give a medi- 
cal certificate on completion of the medi- 
cal examination, if in his opinion a per- 
mit may be granted to the applicant. 
Sub-rule (3) of R. 4'provided for the 
application along with the medical certi- 
ficate being sent to the Government. The 
Government, on receipt of the applica- 
tion along with the mecical certificate 
has to satisfy themselves (i) that the ap- 
plicant is not a minor, (ii) that the 
health of the applicant will be seriously 
and permanently affected if he is’ not 
permitted to possess and consume liquor 
mentioned in the- application, and (iii) 
that the personal circumstances of the 
applicant justify his being granted a per- 
mit and that he is not likely to misuse 
the permit. If the Government is not 
satisfied with the bona fides of the medi- 
cal certificate enclosed alcng with the 
application, the applicant concerned may 
be required to appear before the Direc- 
tor of Medical Services, or his nominee 
at Madras for a second medical opinion, 
which second opinion’ shall be accepted 
by the Government. If the Government 
is satisfied that there is no objection, then 
it will issue a permit on payment of 
the second instalment of the fee of Ru- 
pees 50. Sub-rule (6) of Rule 4 provid- 
ed that no permit shall be granted for 
a period exceeding that recommended by 
the Medical Officer and it shall im no 
case exceed one year at any one time. 
Sub-rule (7) of Rule 4 requires the hol- 
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der of a permit desiring to renew the 
permit to make an application for rene- 
wal at least one month before the date 
of expiry of the permit and the proviso 
to that sub-rule stated that it shall not 
be necessary to produce a medical certi- 
ficate with an application for renewal, 
unless the holder desires that the quan- 
tity of liquor allowed under the permit 
should be increased. 


6. In supersession of the said rules, 
a fresh set of rules called the Madras 
Liquor (Licence and Permit) Rules 1960, 
were issued by G.O. Ms. No. 2462 Home 
dated 18-8-1960. Chapter III of the said 
Rules déalt with the grant of personal 
permits. Rule 10 (B) (1) of the said Rules 
sets out the procedure for the grant of 
permit on grounds of health and this pro- 
cedure was practically the same as the 
one under the 1956 rules referred to 
above, except that the medical certificate 
which is to accompany the application for 
personal permit was to be in form F.P. 
Mc. This form was substantially the 
same as the original form B. However, 
on 29-4-1970 ‘a slight modification was 
made in. that every registered medical, 
practitioner was authorised to issue a 
medical certificate in form B at the re- 
quest of an applicant on payment of the 
usual fee for medical examination. 


. % On 1-9-1971, the operation of the 
Prohibition Act 1937 was suspended by 
the Tamil Nadu Prohibition (Suspension 
of Operation) Act, 33 of 1971, with effect. 
from 1-9-1971. Later, the Tamil Nadu 
Prohibition (Revival of Operation (Am- 
endment)) Act 1974 revived the operazion 
of the Prohibition Act 1937 with effect 
from 1-9-1974. The said Act of 1974 also 
brought in certain amendments to the 
1937 Act. In the original Act, a new 
Sec. 24-A was introduced which provid- 
ed for the auction of the privilege of 
selling by retail any liquor or article 
containing any such liquor. Subsequent- 
ly by Tamil Nadu Act 1 of 1975, the 
said S. 24-A introduced in 1974 has been 
repealed and in turn new Ss. 20A and 
20-B were introduced. Sec. 20-A pro- 
vided for the matters to be taken ‘nto 
consideration by the licensing authority 
for granting a permit under the Act. Sec- 
tion 20-B gave preference to Co-opera- 
tive Societies over every other appi-ca- 
ant in the matter of grant of licence 
under Cl. (d) of S. 20. On 4-5-1977 the 
Madras Liquor (Licence and Permit) 
Rules 1960, were amended and those am- 
endments are not of. much conse- 
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quence except that the definition of 
‘medical officer’ who is -entitled to 
give a medical certificate was again 
altered so as to apply only to a Stipen- 
diary Civil Surgeon in the service of the 
State Government or a District Medical 
Officer. By the impugned G O dated 
31-12-1977, the 1960 rules were substan- 
tially amended and the- amendments 
came into force on 1-1-1978. As per the 
amended Rule 10 (B) (1) a person who is 
45 years of age and above can alone ap- 
ply for a permit to possess and consume 
liquor on grounds of health and a Medi- 
cal Committee consisting of the Dean of 
the Medical College as Chairman and a 
Psychiatrist and a local doctor specialis- 
ing in alcohol cases as members has to 
be constituted for the purpose of grant- 
ing the medical certificate, and six such 
committees are to be constituted in each 
of the following places: Madras, Ching- 
leput, Coimbatore, Madurai, Thanjavur 
and Tirunelveli. The fee for grant of a 
permit was fixed at Rs. 130 payable in 
two instalments, of Rs. 30 at the time of 
the application and Rs. 100 at the 
time of the grant of permit. Under the 
amended rules there is no provision for 
a second medical opinion. It is perhaps 
due to the fact that a committee con- 
sisting of three members of the medical 
profession headed by a Dean of a local 
Medical College has been consituted to 
issue a medical certificate in form FP Mc. 
which was not the case before. It is the 
latest amendment made in R. 10 (B) (1), 
which brought about two main changes 
in the existing rules, (i) persons above 45 
years of age alone can apply for a per- 
mit, and (ii) the applicants must under- 
go medical examination before a medical 
board instead of a single medical officer, 
that is under challenge in these writ pe- 
titions, 


8. The tenability of the first of the 
three contentions put forward by the pe- 
titioners has been practically accepted 
by the respondents. The learned Advocate 
General represented to the court that 
the renewal applications filed on or be- 
fore 31-12-1977 will be considered only 
in the light of the rules which existed 
prior to that date. Similar statement of 
the learned Advocate General was re- 
corded by this court on 9-2-1978 in an- 
other batch of cases, which is as follows: 


“The learned Advocate General states 
that the case of the petitioner would be 
considered only in the light of the rules 
which existed prior to 31-12-1977, this 
statement is recorded and the writ peti- 
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tions are ordered in terms of that state- 
ment, the applications of the petitioner 
would be considered on merits.” 


The stand taken by the respondents in 
their counter affidavits is also the same, 
Therefore, this contention need not de- 
tain us any further. 


9. As regards the second contention 
that the provisions of the amended rules 
' are ultra vires the Act, the petitioner’s 
case is that the composition of a medical 
committee instead of one medical officer 
for issue of a medical certificate and the 
cumbersome procedure provided for un- 
der the rules as amended practically de- 
feats the abject and the scheme of the 
Act which provides for the grant of a 
personal permit on grounds of health. It 
is also contended that. the amended 
-Rule 10 (B) (1) so far as it enables only 
those persons who are more than 45 
years of age to apply for a permit is con- 
trary to the provisions of the Act as the 
Act enables all persons irrespective of 
their age to apply for a liquor permit on 
grounds of health and that it is not open 
for the rule-making authority to travel 
beyond the provisions of the Act and fix 
a minimum age limit for making appli- 
cations for the grant of a liquor permit. 
It has been alleged by almost all the pe- 
titioners in these cases that the creation 
of six medical committees consisting ` of 
three doctors each to medically examine 
all the applicants throughout the State is 
quite inadequate having regard to the 
number of applications filed after 1-1- 
1978, seeking renewals and that even if 
the medical committees were to work 8 
hours a day, without the Dean of the 
Medical College or the specialists attend- 
ing to their normal.work, at the rate of 
half an hour per applicant, the Medical 
Board may not be able to examine all 
the applicants before the expiry of the 
permit of which the renewal is sought. 
According to the petitioners there were 
65000 permits throughout the State of 
which 40000 were in the Madras 
City alone on 31-12-1977 and in view 
of the number of applications for rene- 
wal, an applicant for a new permit will 
have to wait as long as 8 years before 
he is called before the Medical Board for 
examination. The petitioners also com< 
plain that as six medical boards had 
been created only at six centres and not 
in all district centres, an applicant will 
have to travel over 100 miles for being 
examined by the Medical Board and if 
he is not examined for some reason on 
a particular day fixed by the Medical 
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Board, he will have to repeat his visits to 
the Board. According to the petitioners 
the cumbersome procedure in the mat- 
ter of grant of liquor permits on grounds 
of health introduced by the rule-making 
athority under the amended rules was 
only intended to prevənt an applicant 
being granted a permit which he is en- 
titled to get under the Act and that the 
amended rules which are thus intended 
to defeat the scheme and object of tha 
Act are ultra vires the Act. 


16. With reference to these conten= 
tions, the respondents, in their counter 
affidavit state that the object and scheme 
of the Act being total prchibition, the 
grant of permit under Sec. 20 being an 
exception, it has been rightly made sub- 
ject to such conditions as are necessary 
to effectuate the object and the schema 
of the Act and the avowed policy con- 
tained in Art. 47 of the Constitution, and 
that as such the amenced rules prescrib~ 
ing the conditions for the grant of per- 
mit are perfectly valid and quite in ac~ 
cord with the scheme, object and provi- 
sions of the Act. As regards the peti- 
tioners’ allegation that the constitution of 
six medical boards is quite inadequate 
for the entire State, it is stated in the 
counter affidavit that if it is found that 
the committees constituted are not able 
to cope up with the number of applica- 
cations, the Government would constitute 
more committees to meet the needs. As 


regards the hardship pointed out by the 


petitioners in appearing before the Medi- 
cal Boards constituted under the rules 
Situated at far off places, the cour:ter 
affidavit points out tha; the allegation of 
hardship is not warranted, that the grant 
of permits under S. 20 being an excep~ 
tion it is open to the Government to im= 
pose such conditions as are necessary to 
have an effective check and that the 
rules in question which provide for such 
checks can under no stretch of imagina- 
tion be attacked on personal ground of 
hardship, inconvenience ete, 


11. Mr. K. K. Venugopal, appearing 
for some of the petiticners, submits thaf 
a rule making authority can make rules 
to implement only the legislative policy. 
and cannot go behind it with a view to 
give effect to a pclicy decision taken by 
the executive, that a decision has teen 
taken by the State Government to fix 
the minimum age limit of 45 years for 
making an application for a liquor per- 
mit on grounds of health and to make 


the provisions for the grant of permit 


P 
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more stringent with a view to see that 
even people above 45 may not be able to 
get the liquor. permit, and that it is only 
‘in. pursuance of that ‘policy the - rules 
have been amended. According to him, 
the preamble to the Prohibition Act 1937 
makes it clear that the consumptior of 
liquor for medicinal purposes is not pro- 
hibited under that Act. The preamble to 
the Act is the best guide to find out the 
scheme and the policy behind the Act. 
Even Art. 47 of the Constitution which 
sets out one of the directive principles 
of the State Policy merely contemplates 
prohibition of consumption, excep: for 
medicinal purposes of intoxicating drinks 
and of drugs which are injurious - to 
health and, therefore, the consumpticn of 
liquor for medicinal purposes was not in- 
tended to be completely prohibitec¢ at 
any time, either by the Constitution or 
by the provisions of the Prohibition Act. 
While so, the executive has attempted to 
impose virtually a partial prohibition on 
the consumption of liquor for medicinal 
purposes by introducing a minimum age 
limit for making an application and mak- 
ing the regulatory . provisions for the 
grant of a liquor permit on grounds of 
health more stringent with a view to 
substantially, if not altogether, prohibit 
the grant of liquor permits. It is urged 
by the learned counsel that as the provi- 
sion of the Act has facilitated the :ssue 
of liquor permits on grounds of health 
and did not prohibit altogether the grant 
of such permits, it should be taken that 
the Act has given a mandate to the rule 
making authority not to prohibit the 
consumption of liquor for medicinal pur- 
poses and that when the statute is sc ex- 
plicit, it should be taken to be conclusive, 
both in what it directs as well as what it 
forbids. According to: the learned coun- 


sel, therefore, the statute not only for- - 


bids consumption of liquor for non-medi- 
cinal purposes but also permits the con- 
sumption of liquor for medicinal pur- 
poses, The learned counsel refers to 
the following well known passage in At- 
torney General for Ontario v. Attorney 
General for Canada, 1912 AC 571 at 
p. 583— . 

“In the interpretation of a completely 
self-governing Constitution founded upon 
a written organic instrument, such as the 
British North America Act, if the text is 
explicit the text is conclusive, alike in 
what it directs and what it forbids.” 


In support of his submission that the Pro- 
hibition Act should be taken to forbid 
the rule making authority not to prohibit 
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consumption of liquor for medicinal. pur- 
poses by imposing such restrictions as 
will make it impossible for the appli- 
cants to get the permits for consumption 
of liquor on grounds of health. It is 
pointed out that ever since ‘the. com- 
mencement of the Prohibition Act, liquor 
permits were being granted on grounds 
of health, that though there were slight 
changes in the procedure for the grant 
of such permits, still the right to get the 
permit on grounds of health was not 
seriously affected or taken away, that 
even after the Act was revived in 1974, 
the practice: of granting liquor permits 
on grounds of health continued and that 
it is only by the amendments made on 
31-12-1977, the rule making authority has 
attempted. to go behind the legislative 
policy of facilitating grant of liquor per- 
mits on grounds of health, by making the 
regulatory provisions stringent and by 
fixing a minmum age limit for making 
an application for the grant of such a 
permit. According to the learned coun- 
sel there is a legislative mandate for giv- 
ing liquor permit for medicinal purposes 
and the rule making’ authority which is 
a delegate of the Legislature can not go 
behind that mandate and prevent the 
consumption of alcohol for medicinal 
purposes. In effect the learned counsel 
goes to the extent of saying that the Pro- 
hibition Act is intended to prohibit con- 
sumption of: alcohol for non-medicinal 
purposes and it does not prohibit con- 
sumption of alcohol for medicinal pur- 
poses. i 


12. On this aspect, the learned Advo- 
cate General appearing for the respon- 
dents submits that the Prohibition Act 
is intended’ to bring about total prohibi- 
tion .of consumption of intoxicating 
drinks and drugs which are injurious to 
health, that-in the process of giving ef- 
fect to that object of total prohibition, 
it has to necessarily regulate the con- 
sumption of alcohol for medicinal pur- 
Poses as otherwise in the guise of using 
alcohol for medicinal: purposes one can 
violate the provisions of the Act with 
immunity, that alcohol may be used as 
an ingredient for the manufacture of 
drugs or as a beverage, that the user of 
alcohol as an ingredient for medicinal 
purposes is regulated by one set of rules 
made under-the Act, that in a like man- 
ner the user of alcohol as a beverage 
for medicinal purposes is regulated’ by 
the different set of rules, and that it is 
neither correct nor possible to say that 


the rule making authority cannot regu- 
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late consumption of liquor for medicinal 
purposes. The learned Advocate General 
refers to Ss. 4, 18, 20 and 25 and submits 
that the statute itself gives a mandate 
to regulate user or consumption of liquor 
for medicinal purposes and that it is 
only in purposes (sic) (pursuance?) of 
sich a regulatory and persuasive? grant- 
ed to the rule making authority under 
the Act, the rules have been framed. Ac- 
cording to the learned Advocate Gene- 
ral, once the regulatory power is con- 
ceded on the part of the rule making 
authority, then the rules which are made 
in exercise of that power cannot be ques- 
toned either on the ground of hardship 
car unreasonableness. 


13. The rules regulating the issue of 
liquor permits on ground of health have 
teen there right from the inception of 
the Act and it is not the contention of 
the petitioners that the said rules which 
Provide for such a regulation are: con- 
trary to the provisions of the Act. The 
Eetitioner’s attack is only against the am- 
ended R. 1C (B) (1) which brought about 
é change in the existing rules. Thus the 
question ultimately comes to this; Whe- 
ther the regulatory provisions contained 
in the amended R. 10 (B) (1) of the Mad- 
tas Liquor (Licence and Permit) Rules 
1960, fall outside the rule making power 
contained in S. 54 of the Prohibition 
Act 1937, and as such ultra vires the 
Act. Sec.-54 of the Act enables the Gov- 
ernment to make rules for giving effect 
to the provisions of the Act and in par- 
ticular for the issue of licences and per- 
mits. In pursuance of that rule making 
power the State Government framed the 
-960 Rules. Those rules originally pro- 
vided for the examination of the applic- 
ant by a Medical Officer on payment of 
certain fee. That procedure is now modi- 
fied by virtue of the amendment of the 
cules brought in on 31-12-1977 and a new 
procedure of medical examination by a 
medical board has been introduced. The 
mere fact that there is an alteration in 
“he personnel who are to give the medical 
eertificate will not make the amended 
zule ultra vires the Act. The other am- 
andment brought in on 31-12-1977 is fix- 
‘ng a minimum age limit for making an 
application for a liquor permit on 
Zrounds of health. Even before the said 
amendment, only those persons who are 


above the age of 18 could make an ap- 
plication for liquor permits under. the 
rules. Now the rule making authority by 
amending R. 10 (B) (1) made all per- 
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sons below the age of 45 ineligible toj - 


make an application. Once the statute 
vests in the rule making authority the 
power to regulate the issue. of permits, the 
rule making authority zan, in exercise of 
that regulatory power, decide the class 
or category of persons who can be con- 


sidered suitable for the issue of a liquor' 


permit. At this stage, we are not con- 
cerned as to whether the fixation of age 


limit violates Arts. 14 or 19 of the Con-]. 


stitution. That question will be dealt 
with later while dealing with the third 
contention. We are, at this stage, con- 
cerned with the question whether the 
amended rules are ultra vires the provi- 
sions of the Act. On a dua considera- 
tion of the matter, we are not in a posi- 
tion to say that the amendments brought 
in by the impugned G O on 31-12-1977 
are ultra vires the Act. W= are not in- 
clined to agree with the learned counsel 
for the petitioners that the Prohibition 
Act does not at all deal with the con- 
sumption of liquor for medicinal pur- 
poses and that the Act should be constru- 
ed, having regard to its preamble, only’ 
as dealing with consumption and posses- 
sion of liquor for non-medicinal pur- 
poses. As already stated, S. 20 permits 
the possession and consumption of liquor 
only on the basis of a permit or licence 
issued by the State Government. The 
statement of objects and reasons set out 
in the Bill makes it clear that personal 
permits are intended to be issued only 
to persons who by long habit cannot dis- 
pense with the use of the same. Even 
assuming for purposes of argument that 
the Act is intended only to prohibit pos- 
session and consumption of liquor for 
non-medicinal purposes as urged by the 
petitioners, still an effective enforcement 
of such a prohibition will not be possi- 
ble unless the Act or the rules define 
as to what are medicizal and non-medi- 
cinal purposes and who are the persons 
entitled to consume liquor jor medicinal 
purposes. It is not the case of the peti- 
tioners that the rules as amended do not 
altogether give effect to the provisions of 
the Act or further its objective. On the 
other hand, what is stated by them is 
that the amended rules only give a limit- 
ed operaticn of the provisions of the Act, 
facilitating the grart of liquor permits for 
medicinal purposes, by extending the 
privilege, only to persons beyond the 


age of 45, that the amended rule should 
not have imposed such a restriction as 
to age in the matter zf an application 
for a liquor permit and that. such a res- 
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triction runs counter to the provisions of 
the Act. We are of the view that this 
contention ‘cannot be accepted as tenable. 
The Act nowhere gives an absolute pri- 
vilege to all persons irrespective of age 
to get a liquor permit for medicinal pur- 
poses, The Act has left it to the rule 
making authority to decide as to whom 
and under what conditions a liquor p2r- 
mit is to be granted for medicinal pur- 
poses. The rule making authority wrile 
making the earlier rule in 1960 had im- 
posed certain conditions and restrictions 
in the matter of granting liquor permits. 
It fixed the minimum age limit for ap- 
Plication for permit at 18 and. provided 
for medical examination of ‘the appie- 
ants by a single doctor. Now the rule 
making authority had decided to fix ihe 
minimum age limit at 45 and to provide 
for the medical examination of the ap- 
plicants by a board of three doctors, and 
in pursuance of that decision suitaoly 
amended the rules. So long as the Act 
itself does not say as to who are entitl- 
ed to the issue of a liquor permit on 
grounds of health and on what cordi- 
tions, and they are left to the rule mak- 
ing authority, it can change the rules 
from time to time. Merely because the 
rule making authority has chosen to -m- 
pose severe and more stringent restzic- 
tions than before, it will not mean that 
it has acted contrary to the provisions of 
the Act or overstepped its authority as a 
delegate. It may be that if the rule mak- 
ing authority while making the rules 
have made a rule that no liquor permit 
will be granted under §. 20 for medici- 
nal purposes under any circumstances, it 
can be said to be ultra vires the pravi- 
sions of the Act. But where the statute 
itself gives a discretion to the rule mak- 
ing authority to regulate the issue of 
permits for consumption of liquor, it 
can enumerate the class of persons who 
can apply for the permit and the condi« 
tions which they have to satisfy for get- 
ting the permit. We are not able to con- 
strue the provisions of the Prohibition 
Act as containing a mandate to the li- 
censing authority to give a permit for 
medicinal purposes and to hold that the 
said mandate has been violated or dis- 
obeyed by the rule making authority by 
making stringent provisions, which might 
allegedly inconvenience some. 


14. The learned counsel for the peti- 
tioners would say that the rule making 
authority has exceeded its powers as a 
delegate in two ways. Firstly, it has ex- 
cluded persons below the age of 45 from 
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applying for a permit and secondly even 
among the persons above 45 years of 
age the issue of a permit is restricted to 
addicts only. According to the petition- 
ers till the impugned amendment of the 
Tules a medical certificate was being 
granted even to a person who is not an 
addict on grounds of health, but now 
after the amendment it is only persons 
who are addicts and who are above the 
age of 45 can apply and succeed in get- 
ting a permit. The learned Advocate 
General however submitted that the pro- 
cedure for getting a liquor permit be- 
fore the amendment of the rules was 
somewhat liberal but that does not mean 
that the rule making authority cannot 
make the procedure more rigid, strict, 
strigent and rigorous to strictly enforce 
prohibition and that so long as the dis- 
cretion is left to the rule making autho- 
rity in the matter of issuance of liquor 
permits, it can lay down its own policy 
for deciding as to whom the permits are 
to be given and under what conditions, 
provided its policy does not conflict with 
the scheme of the Act. The statement 
of objects and reasons of the Prohibition 
Act which has been extracted above on 
which the petitioners themselves relied 
seems to suggest that the Legislature has 
decided to leave the matter of issue of 
personal permits for consumption of li- 
quor to the Government. Therefore, 
when the power to exempt is specifically 
entrusted to the State Government, the 
State Government can, it its discretion, 
select persons to whom the exemption is 
to be granted provided the principle of 
selection has a reasonable nexus to the 
object of the Act. The statement of ob- 
jects and reasons also makes it clear 
that the intention of the Legislature was 
to confine the exemption only in respect 
of bottled foreign liquor and to persons 
who, by long habit, cannot dispense with 


.the use of the same and whose health is 


likely to be affected for want of liquor. 
The amended rule, by restricting the 
grant of permit to persons above the 
age of 45 who by long habit cannot dis- 
pense with the use of the same, cannot 
be said to have acted contrary to the 
said statement of objects and reasons. 
The question whether the amended rules 
are ultra vires the provisions of the Act 
cannot be decided with reference to the 
earlier unamended rules. It may be that! 
the rule making authority had made pro- 
visions for the liberal grant of the per- 
mit earlier to all applicants who are 
above 18 years of age. But later, it has 
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‘changed its opinion and chosen to con- 
fine the exemption only to those who 
are above 45 years of age and who have 
become addicts to drink and -whose 
health is likely to suffer for want of li- 
quor. In these- circumstances; we are 
not.in a position to Say that ‘the amend- 
ed rules are ultra vires the provisions of 
the Act. 


15. Then we come to the third con- 
tention which is based on the violation 
of Arts. 14 and 19 (1) (f). The petition- 
ers’ case is that liquor as defined in the 
Prohibition Act is properly protected by 
Art. 19 (1) (Ê) and hence a citizen is en- 
titled to possess and consume it subject 
to reasonable restrictions permitted by 
Art. 19 (5). Reliance is placed on the 
decision of the Supreme Court in State 
of Bombay v. F. N., Balsara, AIR 1951 
SC 318. In that case, the constitutional 
validity of the Bombay Prohibition Act 
1949 was challenged. The Supreme Court 
held that to the extent to which the 
Bombay Prohibition Aet prevents the 
possession, use and consumption of non- 
beverage and medicinal and toilet pre- 
parations containing ~ alcohol for legiti- 
mate purposes, the provisions are void as 
offending Art. 19 (1) (f), even though 
they may be within the legislative com- 
petence of the Provincial Legislature. 
There the court dealt with the consump- 
` tion of non-beverages and medicinal and 
toilet preparations ‘containing alcohol for 
legitimate purposes, and it was not deal- 
ing with the consumption of alcohol as a 
beverage. As a matter of fact, in the 
case before the Supreme Court, it has 
not been disputed that the restrictions 
imposed by the Bombay Prohibition Act 
on the rights of a citizen to possess and 
consume methylated spirits of wine, beer 
and toddy are in view of the directive 


principles of the State Policy set forth” 


in Article 47 of the Constitution 
quite reasonable, and the court was ask- 


ed to consider the reasonableness of the- 


provisions of the Bombay Act only with 
reference to liquids consisting of or con- 
taining alcohol which are normally and 
ordinarily used as toilets or medicinal 
preparations. As pointed out in that 
case when judging the reasonableness of 
the restriction imposed by the Act one 
has to bear in mind the directive princi- 
ples of the State Policy set forth in Arti- 
els 47 under which the State is charged 


with the duty of bringing about a pro- 
hibition of intoxicating drinks and drugs 
which are injurious to health. The above 
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decision does not support the stand 
taken by the petitioners that every citi- 
zen has got a right to possess and con- 
sume liquor as beverage and the restric- 
tions imposed on such a right are nof 
reasonable restrictions. On the other hand 
the said decision proceeds on the basis 
that the citizen’s right to possess and 
consume liquor as a. beverage can -be 
subjected to reasonable restrictions in 
view of Art.. 47. 


16. The learned counsel for the peti- 
tioners would submit that Art. 47 itself 
provides an exception in the case of con- 
sumption of intoxicating drinks or drugs 
for medicinal purposes and'as such their 
use as medicine must be permitted and 
not prohibited by the Act or the rules, 
that inasmuch as the amended Rule 10 
prohibits consumption of liquor by per- 
sons below the age of 45 even for medi- 
cinal purposes far from “implementing 
Art. 47 is in direct violation thereof, and 
that, therefore, as no public interest can 
possibly be served by prohibiting medici- 
nal use of alcohol, the amended rule 
cannot be taken to have been saved by 
Art. 19 (5). Art. 47 uses the expression 
‘except for medicinal purposes’.. The 
words ‘medicinal purposes’ seem to con- 
template the user of liquor for making 
medicinal preparations’ and do not contem- 
plate the free use of intoxicating drinks 


as medicine. The learned counsel for thej- 


petitioners would say’ that the Constitu- 
tion makers expressly recognised the con~ 
sumption of alcohol for medicinal ‘pur- 
poses and provided it’ as an exception in 
Art. 47, and, therefore, it is not open to 
the State to say that intoxicating drinks 
cannot be consumed for medicinal pur- 
poses. We are not able to agree with 
Mr. K. K. Venugopal, learned counsel 
for the petitioners that Art. 47 contem- 
plates free use of alcohol as a drink or 
as a beverage on the ground that it is 
for a medicinal purpose. As,already stat- 
ed, the expression ‘medicinal 
contained in that Article has to be con- 
strued in the light ofthe directive prin- 
ciples of State Policy. of bringing about 
prohibition of intcaxicating drinks and 
drugs which are injurious to health and 
so construed, it deviously refers to the 
user of alcohol for the menufacture of 
medicine, as otherwise, by allowing the 
free use of intoxicating drinks and drugs 
which are injurious to health on the 
ground that it is a medicine will defeat 


the very object of that provision. The 
words “consumption for medicinal pur- 
poses” cannot be ‘equated as consumption 


purposes’|' 


> 


» 
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as a medicine. This is apart from fhe 
question whether intoxicating drirks 
and drugs can have any therapeutic or 
medicinal value. If intoxicating. drirks 
have any therapeutic value and can be 
used as a medicine, it is possible to say 
that Art. 47 makes an exception in that 
regard. The learned counsel for fhe 
petitioners say that in so far as the im- 
pugned rule prohibits consumption of li- 
quor by persons below the age of 45 
amounts virtually a total prohibition of 
liquor even for medicinal purposes, that 
the expectation of life of an average 
Indian male and female is 48 and 46 rəs- 
pectively as per the 1971 census, end 
that the minimum age of 45 fixed 
for an application for a health permit 
will clearly be an unreasonable restric- 
tion not protected by Art. 19 (5). Art. 47 
of the Constitution merely seeks to im- 
pose an unenforceable duty on the State 
to bring about total prohibition of ~he 
consumption of liquor and the exempt.on 
contained therein in favour of medicinal 
purposes does not confer any enforze- 
able or vested right on the citizen to own 
or consume liquor even for medicinal 
Purposes. In any event, the exception 
contained in Art. 47 has to be strictly 
confined to cases where the consumption 
of alcohol in the form of intoxicatng 
drinks is necessary on medical or thera- 
peutic grounds. Medical opinion appears 
to be uniform that alcohol has no medi- 
cinal or therapeutie value, except in cases 
where the disease itself has been brought 
about by long-standing drinking hadit, 


17. The Teckchand Committee’s Report 
on better enforcement of prohibition 
says— 


(1) Medical ‘opinion in America and 
Western countries has proved tnat 
the belief in the curative effect of intcxi- 
cating drinks is false. (2) The claim that 
alcohol is curative by ` internal use ‘nas 
been held to be false though it 
is widely used by physicians as an 
antiseptic and - astringent for external 
Purposes. (3) That alcohol has a harmful 
effect on human system’ which leads 
to problems like bounding pulse, insan-ty, 
lowering of resistance, hindering of im- 
munity and digestion, cirrhosis of liver, 
cancer ete, 


18. The High Level Committee ap- 
pointed by the Government of Tamil 


Nadu for the stricter enforcement of pro- 
bition headed by Mr. Sadasivam, a for- 
mer Judge of this court has, in its report, 
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pointed out that the majority of the 
medical experts who. have given ‘evidence 
before it are unequivocal in their opinion 
that liquor is not required for reasons of 
health and that the only justification for 
the consumption of liquor. is on ground 
of addiction or long habit or for psycholo- 
gical reasons, The said report also refers 
to a dissenting opinion expressed by an- 
other medical expert that there were 
medicinal uses of alcohol for certain dis- 
Bases, but says that he was not able 
to substantiate his view with reference 
to any well known authority in medicine. 
The Committee is of the view that mo- 
dern medicine has got more effective 
drugs for all ailments and that the use of 
alcohol may not have any real medicinal 
value particularly in a tropical country 
like India, 


18. In Encyclopaedia Britannica, Volu- 
me I, under the head ‘Alcohol and thera- 
peutics’ at page 440, the following pass- 
age occurs and the same is relied on by 
the petitioners in support of their stand 
that alcohol as a beverage has certain 
medicinal and therapeutic value. 

“Alcohol is often used for medicinal 
and therapeutic purposes. Whiskey is 
popular for treating colds and snake bit- 
es, brandy for treating faintness, wine 
for blood building, beer for lactation and 
any alcoholic beverage for treating sleep- 
lessness or over excitement.. Many of 
these uses survive from folk medicine. 
Alcohol is administered by physicians in 
hospitals, usually by vein, sometimes for 
anaesthesia before minor surgery; more 
often it is given for sedation after sur- 
gery and as a source of easily absorbed 
calories when it is desirable to by-pass 
the digestive system. Physicians often 
prescribe ‘a drink’ for a variety of pur- 
Poses; to stimulate a sluggish appetite, 
as a sedative to induce sleep, as an an- 
xiolytic in premenstrual tension, as 
a vasodilator in arteriosclerosis, to re- 
lieve the vague aches and pains that be- 
set the elderly, and as a supplement in 
special diets,” 


In the same page under the head ‘tha 
serious indirect effects of aleohol’ it has 
been pointed out that excessive users of 
alcohol suffer from both acute and chro- 
nic diseases such as disturbances of neu- 
romuscular and mental functions and of 
body chemistry and that they are abnor- 
mally liable to accidents and injuries, In 
extreme cases, delirium tremens will 
develop a gross trembling of the whole 
body, sometimes with seizures, mental 
clouding, disorientation, and hallucina- 
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tions both visual and auditory. It may be 
that alcohol has sometimes certain medi- 
cinal and therapeutic use for specific 
ailments such as cold, snake bites, faint- 
ness, blood building, lactation, sleep- 
lessness or over excitement. But the 
question is when modern medicine has 
got more effective suitable drugs or 
medicines for all ailments it is not pos- 
sible to say that alcohol is the only re- 
medy without the use of which the ail- 
ments cannot be cured. Therefore, even 
assuming that alcohol has some medici- 
nal or therapeutic value, unless it is shown 
that its use is absolutely necessary for 
curing a particular ailment or for main- 
taining good health, preventing consump- 
tion of alcohol in the course of achieving 
the object of total prohibition cannot be 
said to be unreasonable. Reasonableness 
of any restriction has to be tested with 
reference to the object of the legislation 
and the object of the legislation being 
total prohibition and the issuance of liq- 
uor permits on grounds of health being 
an exemption to the general rule, that 
exemption cannot be claimed as of right. 
Therefore the restrictions or conditions 
imposed on an applicant for a liquor per- 
mit by the amended rule R. 10 (B) (1) of 
Mad. Liquor (Licence and Permit) Rules 
have to be considered as reasonable res- 
trictions. 


20. In Md. Hanif Quareshi v. State of 
Bihar 1959 SCR 629 : (AIR 1958 SC 731) 
it has been held that the test of reason- 
ableness should be applied to each indi- 
vidual statute impugned and no abstract 
standard or general pattern, of reason- 
ableness can be laid down as applicable 
to all cases. It has also been pointed out 
by the Supreme Court in State of Mad- 
ras v. V. G. Row 1952 SCR 597: (AIR 
1952 SC 196).that the nature of the right 
alleged to have been infringed, the un- 
derlying purpose of the restrictions im- 
posed, the extent and urgency of the 
evil sought to be remedied thereby, the 
disproportion of the imposition, the pre- 
vailing conditions at the time, should all 
enter into the judicial verdict on the 
question of reasonableness. 


21, This leads us to the further ques- 
tion as to whether the amended rule 10 
is violative of Art. 14 of the Constitution. 
According to`the petitioners the permit 
being one’ to be issued for medicinal pur- 
poses, the classification of persons with 
reference to age has no reasonable nexus 
to the objects of permit. As has already 
been pointed out, intoxicating drug has 
very little or no medicinal or therapeu- 
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tic value, and even if it has, the advant-. 


age by using the intoxicating drink as a 
medicine is lost by the acverse effect it 
has on the human system. The only per- 
sons who will probably be benefited by 
using liquor as a beverage are those who 
are found to be addicts and whose health 
is likely to deteriorate for want of such 
intoxicating drinks. Having regard to the 
above circumstances, classification of per- 
sons into two categories, one whose health 
conditions do not absolutely require the 
use of intoxicating drinks and those whose 
health is likely to suffer for want of in- 
toxicating drinks because of long addic- 
tion, has been made. As already referr- 
ed to, even before the impugned amend- 
ment of rule 10, the rule made a distinc- 
tion between persons above 18 years of 
age and below that age far the grant of 


‘permit and provided for the grant of per-|. 


mit only to those who are above 18 years 
of age. The only difference made now 
in the amended rule is that instead of 18 
years of age, the age has been raised to 
45. If the rule making authority as ade- 
legate of the Legislature can make a 
classification of persons into two categori- 


‘es based on age and such a classfication 


has been there right from the inception 
of the Prohibition Act, 1937, the fact that 
the age has been raised dces not amount 
to the classification being void and viola- 
tive of Art. 14. All the world over, in 
almost all the licensing regulations deal- 
ing with liquor, persons under 18 years 
of age are disabled from getting a licence. 
It may be that the age of 18 was fixed 
as the minimum age required for getting 
a licence under the regulatory legisla- 
tion takinz note of the fact that a person 
under the age of 18 should be protected 
from health hazards by preventing them 
consuming intoxicating drinks. In some 
of the regulatory measures, even the hol- 
der of a licence to sell liquor is prohibi- 
ted from selling such drinks to people 
under 18 years age. 
sale to and purchase by persons under 
the age of 18 of intoxicating drinks by 
licensees who are authorised to sell are 
made penal. For example, under the 
English Licensing Act 1968, a holder of 
a licence under that Act knowingly sell- 
ing or allowing another person to sell 
intoxicating liquor for purposes of con- 
sumption to a person under 18 years of 
age is punished. 


22. The learned counsel for the peti- 
tioners would, however, say that in the 
matter of obtaining liquor permits for 
purposes of consumption the fixing of 


Uniformly the ` 


» 
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the minimum age limit of 45 -cannat, in 
anv event, be said to be reasonable. The 
learned counsel refers to the fact tkat 
even the report of the High Level Com- 
mittee for the stricter enforcement of 
prohibition in Tamil Nadu has reported 
that the minimum age for the grant of 
liquor permits on grounds of health can’ 
be fixed at 30 years, that even otherwise’ 
as a person normally becomes an add:ct 
by regular consumption of liquor for a 
period of ten to fifteen years it is wrong 
to assume that péople above the age of 
45 alone would be addicts and not peo- 
ple below that age. On this aspect, tne 
counter affidavit of the respondents pro- 
ceeds on the basis that the classification 
based on age limit of 45 and the provi- 
sions for enabling only a person whe has 
completed 45 years of age to apply for a 
permit is just and reasonable and is quite 
consistent with the spirit, object- and 
purposes of Act. According to the res- 
pondents the age has a relation to health 


and the law can prescribe an age limit.. 


below which it cannot be reasonably 
claimed that some illness exists which 
has necessarily to be treated with alco- 
hol, and it is reasonable to assume that 
at the age of 45, a man who has become 
an addict to alcohol may find it difficult 
to give up that habit at the risk of kis 
health being deteriorated and, therefore, 
he is to be permitted to consume alcə- 
holic drinks for maintaining his health. It 
is said that the purpose behind fixing 
the minimum age limit of 45 is to see 
that the younger generation should not 
get themselves acquainted with and used 
to the consumption of intoxicating liquor 
having deleterious effect on his healzh 
and longevity, and that the classification 
based on age has a direct relationship <o 
the objects sought to be achieved and 
there is nothing discriminatory or un- 
reasonable about the said classification. 


23. Having regard to the scheme and 
object of the Act, in the grant of permit 
for personal consumption of intoxicating 
liquor, age cannot be said to'be an irrele- 
vant factor and, therefore, the fixaticn 
of a minimum age limit cannot be sad 
to be arbitrary. The question ‘as to what 
should be the minimum age is a matter 
of policy within the exclusive jurisdie- 
tion of the Government and the Govern- 
ment in this case have taken into account 
the totality of the circumstances, the 
social requirements, the public interest 
and the provisions of Art. 47 of the Cor-. 
stitution of India, and fixed the age of 
45 years. as the.minimum age. Whezher. 
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a particular restriction is reasonable or, 
mot has to be decided with ‘reference to’ 
the nature of the activity sought to be! 
regulated and the scheme and object of 
the Act under which the regulation is to 
be made. The scheme of the Act is to 
prohibit the manufacture, sale and con- 
sumption of intoxicating drinks and 
drugs. S. 4 of the Act prohibits the 
manufacture of, traffic in and consump- 
on of liquor and intoxicating drugs. 
art. 47 of the Constitution states that 
fhe State shall endeavour to bring about 
prohibition of the consumption except 
tor medicinal purposes of intoxicating 
drinks and of drugs which are injurious 
to health. While the Act proceeds on the 
basis that consumption of intoxicating 
crinks is injurious to health, it should be 
faken that the manufacture, possession 
znd sale of intoxicating drinks is a noxi- 
cus trade and the regulations imposed on 
such a trade has to be considered as rea- 
sonable. The tests laid down for judging, 
whether the restrictions imposed on or- 
Cinary trade are reasonable or not have 
ro application to the restrictions imposed 
œn noxious trade like trade in intoxicat- 
ing drinks and drugs which are injurious 
t> health. Though the object of the Pro-| 
tibition Act inter alia was total prohibi- 
ton, of consumption of intoxicating 
crinks, the Act contemplates exemption 
teing granted in the matter of consump- 
ton of alcohol for medicinal purposes. 
Therefore, the Act provides for the 
Grant of permits for persons who may re- 
cuire intoxicating drinks on grounds of 
realth. The Legislature has given the 
power to the rule making authority, the 
Government, to select persons and pre- 
scribe the conditions for the grant of lig- 
tor permits on grounds of health. In 
exercise of such a discretion the Govern- 
raent has prescribed that. people above 
tne age of 45 who have become addicts 
ky long habitual drinking will alone be 
granted liquor permits on grounds of 
Fealth, as such persons will suffer in 
health if they are- suddenly prevented 
f-om consuming alcoholic drinks. In those 
c¢rcumstances, there is nothing improper 
oc illegal in restricting the grant of liq-; 
wr permits only to those persons who 
have become addicts by long and habit-; 
ual drinking and whose health will suf-, 
fer for want of intoxicating drinks. Hav-'! 
irg regard to the fact that the discretion 
has been given to the rule-mak- 
itg authority to decide as to who should| 
b2 allowed to consume intoxicating drinks,|! 


tke rule making authority can select per-| 
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sons for the grant of liquor permits hav- 
ing regard to the absolute need of in- 
toxicating drinks for health purposes. It 
is submitted by the learned counsel for 
the petitioners that the word ‘addict’ has 
neither been defined nor any criterion 


laid down on the basis of which a par-. 


ticular person can be considered as an 
addict or not and therefore the rule mak- 
ing authority cannot fix an arbitrary age 
by saying that people above that age can 
alone be addicts, and if really such a 
power has been given to the rule making 
authority, that will be an arbitrary and 
unguided power and will, as such, amount 
to excessive delegation by the Legislature. 
But having regard to the object of the 
Act which is one to prohibit consump- 
tion of intoxicating drinks, the discre- 
tion given to the rule making authority 
to give the permit to such of those per- 
sons as it considers suitable cannot be 
Said to be arbitrary and unguided. As 
already stated, the power given to pro- 
hibit possession and consumption of any 


liquor is undoubtedly a reasonable res-_ 


triction on the individual’s right and that 
power is obviously controlled by the ob- 
ject and purpose of the Act. The policy 
of the legislation has been fully set out 
in the Act and discretion has been given 
to the Government in the matter of work- 
ing out that policy and to achieve that 
policy. The Government in the exercise 
of that discretion selects some persons 
for the application of the Act and ex- 
empts some others. In those circum- 
stances, the power of the Government 
cannot be said to be: unguided or uncon- 
trolled. When the Legislature has laid 
down the guiding principles in the Act 
and a discretion has been given io the 
Government to select the persons to 
whom the restrictions are to apply, such 
ja power cannot be said to be an exces- 
sive delegation. Once the power is given 
to the rule making authority to exempt 
certain persons from the provisions of 
the Act, the rule making authority has 
to select persons for the grant of exemp- 
tion in the light of the scheme and ob- 
ject of the Act. Therefore it cannot be 
said that the selection made by the rule 
making authority will be bad for ex- 
cessive delegation or for abdication of 
the legislative power. It is well establi- 
shed that the legislature cannot be ex- 
pected to provide for every minute de- 
tail connected with the subject of the 
legislation and that it is open to the 
Legislature to leave ancillary matters 


for the decision of the rule making 
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authority as long as the Legislative policy 
is enunciated with sufficient clearness. 
The rule making authority, of course, has 
to act within the framework of the law 
and within the limits of the policy frame- 
work laid down therein. It is also 
well established that it is open to 
the Legislature to leave it to the execu- 
tive to determine the details for carry- 
ing out the legislative object and intent 
such as the selection of persons for the 
application of the provisions of the Act. 
Though it is true that the Legislature 
cannot delegate its essential legislative 
function in any case, it can delegate any 
subsidiary or ancillary powers to a dele- 
gate of its choice to be exercised in: ac- 
cordance with the legislative policy. As 
pointed out by Cooley in his Constitu- 
tional Limitations, Volume I, 8th Edn, 
at page 228— 


“The maxim that power conferred 
upon the Legislature to make laws can 
be delegated to any other authority does 
not preclude the Legislature from dele- 
gating any power not legislative which 
it may itself rightfully exercise. It may 
confer an authority in relation to the 
execution of a law whick may involve 
discretion, but such authority must be 
exercised under and in pursuance of the 
law. The Legislature must declare the 
Policy of the law and fix the legal prin- 
ciples which are to control in given cases 
but an administrative officer or body may 
be invested with the power to ascertain 
the facts and conditions to which the 
policy and principles apply. If this could 
not be done, there would be infinite con- 
fusion in the laws, and in an effort to 
detail and to particularise, they would 
miss sufficiency both in provision and 
execution.” i 


24. Willoughby on the Constitution of 
the United States, 2nd Edn. Vol III, page 
1637 says— 


“The qualifications to the rule prohibi- 
ting the delegation of legislative power 
which have been earlier adverted to are 
those which provide that while the real 
law making power may not be delegated, 
a discretionary authority may be grant- 
ed to executive and administrative autho- 
rities; (1) to detarmine in specific cases 
when and how the powers legislatively 
conferred are to be exercised; and (2) to 
establish administrative rules and regu- 
lations, binding both upon their subordi- 
nates and upon the public, fixing in de- 
tail the manner in which the require- 
ments of the statutes are to be met, and 
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the rights therein created to be enjoyed.” 
As already stated, in this case, the statate 
gives a discretion.to the rule mak-ng 
‘authority to select persons for the grant 
of exemption, that is, for the purpose of 
granting liquor. permits on grounds of 
health. In the exercise of that discre- 
tionary power, it is open to the rule mak- 
ing authority to restrict the exemption 
. only to such of those persons whose health 
will positively be affected by reason of 
prevention of consumption of liquor. The 
rule making authority has proceeded on 
the basis that only persons above the ege 
of 45, because of their long addiction to 
drink will require alcoholic drinks as a 
beverage for the proper upkeep of thair 
health, and that the health of people 
below the age of 45 may not suffer Zor 
want of drinks as in their case the period 
of addiction may not be considerable. 
Admittedly, the statute has not prescr_b- 
ed the period of addiction to drink, which 
will entitle any person to get the exemp- 
tion. The statute also does not say as to 
what are the ailments for which consump- 
tion of liquor as a pure medicine shovld 
be permitted. The entire matter has been 
left to the rule making authority and the 
rule making authority in ‘its discretion 
has to decide the class of persons who 
have to be granted exemption from the 
provisions of the Act by the grant of 
permits for consumption of alcohalic 
drinks. The scheme of the Act, as already 
Stated, is to have a total prohibition aad 
by way of exemption, permits have to 
be granted to such of those persons who 
require alcoholic drinks as a medicine 
for their ailments.. The rule making 
authority in this case has proceeded on 
the basis that it is only persons who are 
above 45 years of age who are addicted 
to drink and whose health is likely to 
suffer for want of drinks who should be 
exempted from the provisions of the Act. 
The rule making authority has under- 
stood the policy behind the Act as ane 
to permit the consumption of alcohol 
only in cases where itis required as a 
medicine and in its view only those who 
are above 45 years of age and whose 
period of addiction is considerably long 
may require intoxicating drinks as medi- 
cine as without the use of alcohol their 
health will deteriorate. Medical opinion 
appears to be uniform against the ec- 
sumption of alcohol as a curative, except 
in cases of long addiction. In cases of 
long addiction, certain withdrawal symp- 
toms occur and those symptoms can be 


avoided only by. use of alcoholic drinxs, 
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Drinking of small quantities of alcohol 
regularly over a long period of time does 
not have.any conclusively demonstrated 
pathological effect. Therefore such cases 
may not require the use of alcohol as a 
medicine. Hence, the rule making autho- 
rity might have felt that it‘is not in- 
every case of habitual drinking, that. per- 
mit is to be granted and that it is only in 
extreme cases of addiction where the 
health of the person involved will be 
affected for want of liquor, the permit 
should be granted. It is well known that 
vast majority of drinkers are like oc- 
casional and moderate drinkers who ex- 
perience no harm from their own use of 
alcoholic beverage, but there is a small 
minority which fall into the category of 
heavy or excessive or problem drinkers 
who invoke sufficient troubles for them- 
selves, their families, their employers, 
and their occupational or social associates, 
From the point of view (of) health, it is 
only this relatively small minority of ex- 
cessive drinkers who suffer from certain 
physical and mental disorders that are 
caused directly or indirectly by heavy 
drinking and only such extreme cases 
are thought of for grant of permit to 
consume liquor to sustain their health. 


25. Governmental efforts to control 
alcoholic beverages go back as far as re- 
corded history. Controls initially took the 
shape of regulation of prices, taverns and 
sellers. There have also been frequent 
legislative attempts at total prohibition 
in various countries of the world. In seve- 
ral countries the efforts have been made 
to control the use of alcohol by introduc- 
ing licensing system with limited num- 
ber and locations of places of sale, res- 
triction. of days and hours of sale; pro- 
hibition of sale to the young, with ages 
varying from 16 to 21 (16 in Yugoslavia 
and 21 in parts of the United States) re- 
gulation of the strength of beverages, the 
size of containers, advertising prices, or 
profits. ` . 


26. Therefore, in the light of the ob- 
jects of the Act which is one to prohibit 


. consumption of intoxicating drinks, the 


fixation of a minimum age of 45 for the 
purpose of grant of liquor permits on the 
ground that for: want of consumption of 
liquor the bodily condition of such per- 
sons above the age of 45 and who are ad- 
dicts will worsen can be justified to be 
reasonable. 

27. The learned counsel for the peti- 
tioners submits that the minimum age 
limit for the issue of liquor permits re- 
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commended by the high level committee 
appointed by the State Government re- 
ferred to above is 30 years and that the 
Government at least should have fixed 
30 years as the minimum age limit in- 
stead of 45. It is true, the high level 
committee suggested the minimum age 
limit of 30. But the report of the high 
level committee is not binding on the 
Government and it is open to the Govern- 
ment to take a view different from that 
of the committee for stricter enforce- 
ment of prohibition in the State and to 
say that only extreme cases of long ad- 
diction will be considered for the grant 
of permits on grounds of health. Once 
the discretion has been given to the 
State Government to select and classify 
persons in the matter of grant of per- 
mits, the classification need not be shown 
to be scientifically perfect or logically 
complete so long as it does not exhibit 
any vice of discrimination. In Coovergee 
v. Excise Commissioner, Ajmer, AIR 
1954 SC 220 dealing with the validity of 
(Ajmer) Excise Regulation it has been 
held that the Legislature of a State is 
fully competent to regulate the business 
of vending intoxicating liquor to mitigate 
its evils or to suppress it entirely, that 
there was no inherent right in a citizen 
to sell intoxicating liquors, that it is not 
a privilege of citizen, that as it is a busi- 
hess attended with danger to the com- 
munity it may be entirely prohibited or 
be permitted under such conditions to 
limit to the utmost its evils and that 
the manner and extent of the regulation 
rest in the discretion of the governing 
authority. In that case it was argued be- 
fore the Supreme Court that when the 
liquors are taken in excess the injuries 
are confined to the party offending and 
therefore there was no necessity to im- 
pose restrictions on the business of sell- 
ing liquor in small quantities. Rejecting 
that contention the Supreme Court point- 
ed out that though the injury in the first 
instance falls upon the person in his 
health which the habit undermines,: in 
his morals which it weakens; and in the 
self abasement which it creates, it leads 
to neglect of avocations or business and 
waste of property and general demora- 
lisation thus affecting those who are im- 
mediately connected with and dependent 
upon him, In Harshankar v. Dy. E. and T. 
Commr. AIR 1975 SC 1121, the Supreme 
Court has clearly pointed out that there 
is no fundamental right to do trade or 
business in intoxicants in a citizen, that 


the State under its regulatory powers 
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has the right to prohibit absolutely 
every. form of activity in relation to in- 
toxicating liquors, its manufacture, stor- 
age, export, import, sale and possession. 
The reasoning in those cases will square- 
ly apply to this case. Therefore the ixa- 
tion of the minimum age limit of 45 for 
making an application for the grart of 
liquor permits on grounds of health can- 


not be said to be unreasonable or con-|. 


trary to the provisions of the statute. 


28. In W. P. No, 321 of 1978 one Mr, 
R. R. Dalavai, claiming to be the secre- 
tary of an Addict free society movement, 
has impleaded himself as the second res- 
pondent. One of the cortentions raised 
by him is that the amended rules framed 
in G. O. Ms. 3495 Home dated 31-12-1977 
which have been impugn2d in the writ 
petition have not came into force; that 
the Government order amending the 
rules is still in its embargo and has not 
attained any statutory force, that the 
amended rules will come into force only 
when they have been pleced before the 
Legislature and approval obtained under 
S. 54 (3) of the Prohibition Act. 1937, 
and that, therefore, the writ petition 
should be dismissed as premature. We 
are not inclined to agree with the above 


- contention. The impugned Government 


Order says that the amendment: shall 
come into force on the Ist of Jan. 1978. 


‘Sec. 54 (3) says that all rules made under 


this Act shall, as scon as possible after 
they are made, be placed on the takle of 
both the Houses of the Legislature and 
Shall be subject to such modification by 
way of amendment or repeal as the 
Legislative Assembly may 
fourteen days on which the Housa ac- 
tually sits either in the same session ot 
in more than one session. Sec. 54 (3) 
does not say that till the rules are ap- 
proved by both the Houses of Legislature, 
they are not effective. Cn the contrary, 
Sec. 55 (5) says that all rules made and 
notifications issued under the Act shall 
be published in the Official Gazette and 
upon such publication, shall have effect 
as if enacted in this Act. Admittedly the 
rules have been oublishec in the Official 
Gazette (extraordinary) dated 1-1-1978. 
Therefore, it is not possible to say that 
the rules have not come into fore2 as 
they have not got the approval of both 
the Houses of Legisiature. In our view, 
the effect of S. 54 (3) is that all rules 
made under the Act by the rule making 
authority shall be placed on the table of 
both the Houses of Legislature and shall 
be subject to such modification as. the 


make within - 


ay 
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Legislative Assembly may make within 
a particular period. That provision can- 
not in our view postpone the operation 
or enforcement of the rules until after 
the legislative approval of the rules as 
made by the rule making authority. 
Hence the above contention cannot be 
accepted as tenable and the writ peti- 
tion cannot be dismissed merely on the 
ground that the rules have not come in- 
to force. ; 

29. In the result, all the contentions 
advanced by the petitioners fail and the 
writ petitions are, therefore, dismissed. 
There will, however, be no order as to 
costs, 

Petitions dismissed. 
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RAMAPRASADA RAO C. J. AND 
RATNAVEL PANDIAN J. 
G. T. Venkatasamy Reddi, Appellant 
v. State of Tamil Nadu and anotker, 
Respondents. 


Writ Appeals Nos. 427 and 428 of 1¢78, 
D/- 4-9-1978.* i 

(A) Tamil Nadu Motor Vehicles Taxa- 
tion Act (13 of 1974) S. 3 —Levy of tax— 
Inter-State agreement between Tamil 
Nadu State and Karnataka State dated 
1-5-73 for taxation of vehicles at one 
point — No provision in agreement for 
second bus to operate on route in ques- 
tion — A granted permit by Karnataka 
authorities to operate second bus — Grant 
being de hors agreement A cannot claim 
benefit of single point taxation. 

The Inter-State agreement between 
Tamil Nadu State and Karnataka State 
dated 1-5-73 provided for the benefit of 
single point motor vehicles taxation to 
the operator who got a permit from one 
or the other State and obtained the cown- 
ter-signature from the other State. In 
the agreement there was no provision 
for a second bus to operate on the route 
in question. A was granted a permit to 
operate a second bus on the said route 
by the Karnataka authorities on zhe 
basis of need and A obtained the coun- 
ter-signature from Tamil Nadu authcri- 
ties. It was held that since the grant of 
permit to A was de hors the Inter-State 

. agreement, A was not entitled to che 
benefit of single point taxation provided 


*(Against Judgment of Mohan J. in 
W. P. Nos. 558 and 559 of 1978, D/- 20-4- 
1978.) 
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under the agreement and could not claim 
exemption from taxation by T. N. autho- 
rities. The fact that the route in question 
was covered by the Inter-State agree- 
ment was immaterial. (Para 2) 

(B) Constitution of India, Art. 226 — 
Writ of mandamus — Applicant seeking 
writ should have legal public right to 
performance of non-discretionary legal 
public duty by person against whom’ 
writ is sought. 

An applicant who seeks for a writ of 
mandamus which is a high prerogative 
writ should have a legal right to the per- 
formance of a non-discretionary legal 
duty by the person against whom the 
writ is sought. Even so, the right- must 
be public right and the duty to be enfor- 
ced must be of a public nature. An ele- 
ment of compulsion to perform the legal 
duty should be apparent on the record. 
The purpose of the writ is to compel ac- 
tion and not to undo what has been done. 
In all cases in which issuance of the writ 
is requested for, there should be a statu- 
tory duty on the part of the other party 
to be performed, (Para 2) 


B. H. Sidhalingappa, for Appellant. 


RAMAPRASADA RAO, C. J.:— These 
two appeals arise out of a common order 
of a learned single Judge of this court 
who refused to issue a writ of Mandamus 
forbearing the second respondent before 
him from demanding and collecting the 
motor vehicles tax, in view of the alleg- 
ed exemption under the inter-State 
agreement published in the Tamil Nadu 
Extraordinary Gazette dated 1-5-1973, 
for the bus MYA 2484 plying on the 
route Bangalore to Tirupattur and con- 
currently for the issue of a direction to 
the first respondent to refund a tax of 
Rs. 37840 paid by the appellant for the 
quarter ending 31-3-1978, as the appel- 
lant is entitled for exemption and bene- 
fit of single point taxation pursuant to 
the inter-State agreement as above. The 
history of the grant need not be traced 
excepting to state that the appellant be- 
fore us, after satisfying that there was 
need for a second bus over the route, 
namely, Bangalore to Tirupattur, secured 
a permit from the appropriate authorities 
under the Motor Vehicles Act in the 
State of Karnataka and again obtained a 
countersignature from the authorities in 
this State also. This grant was primarily 
based on need and the travelling occu- 
pancy of the region and had no relevancy 
to or reference to the Inter-State agree- 
ment dated 1-5-1973. It is conceded be- 
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fore us that in the inter-State agreement 
there was no provision for a second bus 
to operate on the same‘route. But the 
grant in question is de hors the inter- 
State agreement. This was because of 
certain proceedings which the appellant 
took in this court in W. P. 3384 of 1973, 
In that writ petition, this court directed 
the State Transport Authority to dispose 
of the application of the appellant for a 
fresh or a new grant for the very same 
route, after considering the need ete. 
for the same. Though the State Transport 
Authority rejected the same initially and 
the State Transport Appellate Authority 
also concurred with the State Transport 
Authority, the High Court in CRP 3431 of 
1974, remitted the subject matter to the 
State Transport Appellate Tribunal for 
reconsideration. On such remand, the 
Appellate Tribunal allowed the appeal 
and granted countersignature holding 
that there was need Zor an additional 
service to the route. Thus it is seen that 
the present grant in favour of the appel- 
lant was because there was need for ad- 
ditional service on the route and it does 
not spring from the inter-State agree- 
ment as between the State of Tamil Nadu 
and the State of Karnataka dated 1-5- 
1973, which provides for the grant of 
one bus Zor operation ‘on the above 
specified route. Under the inter-State 
agreement a benefit is provided to the 
operator who gets a permit from one or 
the other of the State and equally the 
countersignature from the other State 
enabling the operator to have the bene- 
fit of single point Motor Vehicles taxation. 
This benefit is extended to both regular 
and temporary permits. The learned 
Judge when he was asked to issue a writ 
of Mamdamus as sought for, rightly held 
that the exemption from payment of tax 
will be for vehicles covered by the re- 
ciprocal agreement and not to such of 
these permits granted outside its pur- 
view. It is in this perspective that Mohan 
J. denied the rule and hence the ap- 
peals. 


2. Learned counsel for the appellant 
concedes, as we said, that this grant is 
outside the context of the grant which 
could have been given under the Inter- 
State agreement. Different and indeed 
independent considerations prevailed 
over the heirarchy of Tribunals 
functioning under the Motor Vehicles Act 
when they granted a second permit to 
the appellant to operate on the very 
same route dehors the inter-State agree- 
ment. The basis of the grant was, need 


ALR 


for additional service on the route. This 
cannot be misunderstood, zherefore, as a 
grant which also could gain the benefit 
under Clause VI of the inter-State agree- 
ment, which runs as follows— 

“Transport vehicles covered by coun- 
tersignature in the reciprocating State 
shall be exempted from payment of motor 
vehicles tax to the reciprocating State. 
This benefit of single point taxation shall 
apply to stage carriages having both re- 
gular and temporary permits. In regard 
to other categories of transport vehicles 
covered by the countersignature this 
benefits of single point taxation shall ap- 
ply only if the vehicles 
permits.” 


What is urged before us is that the 
above exemption could be extended even 
to grants granted de hors the inter-State 
agreement, so long as the route is cover- 
ed by such an agreement. We are unable 
to agree, Exemptions are granted in the 
matter of payment of tax by a specific 
language used in a particular statute or 
by an incidental contract. They cannot 
spring by necessary implication, as in 
an exemption to pay tax there is no 
equity in it and there cannot be any in- 
tendment in it either. In so far as the 
grant in favour of the appellant is con- 
cerned it is not stated before us that it 
was so granted subject to a condition 
that he need pay only a single point tax. 
That is not the case either before the 
single Judge of this court or before us. In 
those circumstances, the question is whe- 
ther the exemption granted could be 
demanded through a writ of mandamus. 
It is by now well settled that the appli- 
cant who seeks for a writ of Mandamus 
should heve a legal right to the perfor- 
mance of a non-cdiscretionary legal duty 
by the person against whom a writ is 
sought. Sven so, the right must be a 


.public right and the duty to be enforced 


is of a public nature. An element of 
compulsian to perform the legal duty 
should þe apparent on the record. The 
purpose of the writ is to compel action 
and not to undo what has been done. In 
all cases in which such an issuance is 
requested for, there should be a statutory 
duty on the part of the other party to 
be performed. In other words, it should 
be incumbent on the part of the other 
party to perform the duty and then only 
a writ of mandamus which is a high 
prerogative writ could be granted as it 
cannot otherwise be granted as a matter 
of course. In the instant zase, it is clear 
that there is no duty enjoined in the res- 
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pondents to grant the ` benefit of sirgle 
point taxation for, the grant which was 
made admittedly is not covered by the 
inter-State agreement and equally Coes 
not provide for such an exemption. The 
said grant having been made or availed 
of in the ordinary course and having re- 
gard to the need in the particular sector 
of operation it cannot be demanded as 
of right, for the -respondents are not 
legally obliged to perform the duty of 
exempting the appellant from dovbie 
point taxation; nor are they obliged to 
refund the amount already collected as 
if such collection is outside the pale of 
‘law. Mohan J. therefore, rightly ` keld 
that there was absolutely no scope 
for invoking Clause VI of the agree- 
ment excerpted above which wculd 
take in only cases of persons covered 
expressly by the agreement. There is 4l- 
ready one bus in operation pursuant to 
inter-State agreement. The second bus 
belonging to the appellant was put on the 
route and on the sector because of the 
need and is outside the pale of the agree- 
ment. Such being the facts of this case, 
no writ of Mandamus can issue and right- 
ly, therefore, it has been refused by the 
learned single Judge. 


3. The writ appeal is dismissed. 
Appeal dismissed. 
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Kuppurama Mudaliar, Petitioner v. 
The State of Tamil Nadu and oth2rs, 
Respondents. 


Civil Revn. Petn. No. 1060 of 1876, 
D/- 24-8-1978.* 


Tamil Nadu Court-fees and Suits Vajna- 
tion Act (14 of 1955), Ss. 25 (d) and 40 
(1) — Applicability — Suit for declera- 
tion to set aside revenue sale of plzn- 
tiffs property as being null and void — 
Relief of cancellation of sale held neces- 
sary — Court-fee was hence payable un- 
der S. 40 (1) and not S. 25 (d). 


The plaintiff, whose property was sold 
under the Revenue Recovery Act, brouzht 
the instant suit for declaration to set 
aside the sale as being null and void on 
various grounds. The question was wze- 
ther the Court-fee was payable under 
S. 25 (d) or under S. 40 (1). 


*(To revise order of Dist. Munsif Tiru- 
vannamalai, in O. S. No. 1207 of 1974), 
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Held that the principle to be applied 
in such cases is that if the relief claim- 
ed cannot be granted without the removal 
of the deed or decree to which the plain- 
tiff is a party, then he must get the deed 
or decree to which he is a party set aside 
or declared void. Where he is not a 
party to the document or decree he can- 
not have it set aside and in such a case, 
he can ignore it. The present case was 
not one where the void or illegal charac- 
ter of the sale was writ large on it, as 
for example, the case of a minor who 
alienates a property as if he was a ma- 
jor. In this case, without getting the re- 
venue sale cancelled, it would not be 
possible for the plaintiff to establish his, 
title to the property. He was in fact 
and in truth questioning only the vali- 
dity of the sale. Therefore, he had to 
ask for its cancellation. Court-fee was, 
therefore, payable under S. 40 (1). 


(Para 14) 
Cases Referred : Chronological Para 
(1970) 1 Mad LJ 207 7 
(1964) 1 Mad LJ 278 ` 13 


(1956) 2 Mad LJ 411 : AIR 1956 Mad 670 
(FB) 11 
(1948) 1 Mad LJ 270 : AIR 1948 Mad 451 
8 

ILR (1940) Mad 73 : AIR 1939 Mad 894 


9, 11 
ILR (1940) Mad 259: AIR 1940 Mad 113 
(FB) >` 12 


K. Sarvabhauman, for Petitioner; Ad- 
ditional Govt. Pleader and D. K. Sri- 
nivasagopalan, for Respondents. 


- ORDER:— The civil revision petition 
has been filed against the order of the 
Jearned District Munsif, Tiruvannamalai, 
dated 23-3-1976 in O. S. No. 1207 of 1974. 
The plaintiff is the petitioner. He filed 
the suit for declaration to set aside the 
sale held by the revenue authorities on 
9th July 1974, under the Revenue Recov- 
ery Act, in realisation of certain loans, 
contending that the sale was null and 
void. He paid, court-fee under S. 25 (d) 
of the Court Fees Act. The Court Fee 
Examiner gave a check-slip pointing out 
that the proper provision under -which 
the court-fee should have been paid was 
5. 40 (1) of the Court Fees Act. The mat- 
ter came before the learned District 
Munsif for determining the question whe-. 
ther. the court-fee paid by the plaintiff 
was correct and whether he had to pray 
for cancellation of the sale held on 9th 
Det., 1973, in which event a higher fee 
became payable. After discussing the 
rival contentions he held that the plain- 
liff had to value the suit under S. 40(1) 
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of the Court Fees Act and seek also a 
prayer for cancellation of the revenue 
sale. The plaintiff has, therefore, filed 
the present civil revision petition ques- 
tioning the legality of this decision. 

2. Sec. 25 provides as follows— 

“25. Suits for declaration—In a suit 
for a declaratory decree or order, whe- 
ther with or without consequential re- 
lief, not falling under S. 26— 

(a) where the prayer’is for a declara- 
tion and for possession of the property to 
which the declaration relates, fee shall 
be computed on the market value of the 
property or on rupees three hundred, 
whichever is higher; 


(b) Where the prayer is for a declara- 
tion and for consequential injunction and 
the relief sought is with reference to 
any immovable property, fee shall be 
computed on one half of the market va- 
lue of the property or on Rupees three 
hundred, whichever is higher; 


(c) Where the prayer relates to the 
plaintiff's exclusive right to use, sell, 
print or exhibit any mark, name, book, 
picture, design or other thing and is bas- 
ed on infringement of such exclusive 
right, fee shall be computed on the 
amount at which the relief sought is 
valued in the plaint or on Rs. five hund- 
red, whichever is higher; 


(d) In other cases, whether the sub- 
ject-matter of the suit is capable of 
valuation or not, fee shall be computed 
on the amount at which the relief sought 
is valued in the plaint or on rupees four 
hundred, whichever is higher.” 


3. It may be seen that the last clause 
viz., Cl. (d) would arise for consideration 
only if the prayer in the suit does not 
fall within the scope of Clauses (a) to 
(c). In the present case, there is no dis- 
pute about the prayer not falling with- 
in Cls. (a) to (c). In other words, if Sec- 
tion 25 were looked into, it would be ne- 
cessary to refer only to Cl. (d) for the 
purpose of ‘ascertaining the proper court- 
fee payable in the present case. 


4. However, the other provision that 
is referred to is S. 40, which runs as fol- 
lows:-— i 

“40 (1) Suits for cancellation of de- 
crees, etec—In a suit for cancellation of 
a decree for money or other property 
having a money value, or other docu- 
ment which purports or operates to create 
declare, assign, limit or extinguish, whe- 
ther in present or in future, any right, 
title or interest in money, movable or 
immovable property, fee shall be . com- 
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puted on the value of the subject-matter 
of the suit, and suck value shall be 
deemed to be— 

If the whole decree or other document 
is sought to be cancelled, the amount or 
value of the property for which the de- 
cree was passed or other document was 
executed; 

If a part of the decree cr other docu- 
ment is sought to be cancelled, such part 
of the amount or value of the property. 

(2) If the decree or other document is 
such that the liability under it cannot 
be split up and the relief claimed relates 
only to a particular itəm o? property be- 
longing to the plaintiff or to the plain- 
tiff’s share in any such property, fee 
Shall be computed on the value of such 
property or share or on the amount of 
the decree, whichever is less: 

Explanation: A suit to set aside an 
award shall be deemed to be a suit to 
set aside a decree within the meaning of 
this section.” 


5. This provision applies to cases 
where the suit is for cancellation (a) of 
a decree for money, (b) other properties 
having a money value, or (2) other docu- 
ment which purports or operates to 
Create, declare, assign, limit or exting- 
uish any right, title or interest among 
others in the immovable >roperty. In 
such cases, the fee has to be paid on the 
value of the subject-matter of the suit. 
The question in the presen: case is whe- 
ther the suit is or should be for cancel- 
lation of a document which purports or 
operates to create any title in the immov- 
able property which has been sold in the 
revenue sale consequent on the default 
of the plaintiff in not paying the amount 
of Rs. 314-56 on eccount cf Government 
loans due by him to the State Govern- 
ment. There is no dispute about the 
fact that the properiy was proceeded 
against under the Revenue Recovery Act, 
for the purpose of enforcirg the demand 
and that it could be so proceeded against. 
The contention, however, for the peti- 
tioner is that the sale is illegal. 


.6. Para. 6 of the plaint sets out the 
several grounds on tke basis of which it 
is contended that the sale is illegal. The 
learned counsel far tne petitioner refer- 


red me the fact that for a sum of Rupees. 


314-56 the entire landed properties of 
over six acres had keen sold and this 
would be illegal. 
that the actual amount that fell due was 
Rs. 314-56, while the sale was effected 
for Rs. 970-76. He relied on the absence 
of a proclamation of sale or due publicity 


Ee pointed out also’ 
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for effecting the sale and also on the 
property of a minor having been brought 
to sale, which would be bad in law. The 
minor above referred to is not the plain- 
tiff, but his son and the properties 
brought to sale are the properties þe- 
longing to the joint family of which the 
minor is a member. The contention is 
that the share of the minor in the said 
properties could not have been brorght 
to sale, so that the sale itself would be 
void. 


7. There is no direct decision bearing 
on this question whether in a case “ike 
this the plaintiff can ask for cance-la- 
tion of the sale. The learned counsel 
for the petitioner relied on a decisior in 
Kaka Hajee Md. Ishaque Sahib v. Mad. 
Saddiq Sahib, (1970) 1 Mad LJ 207. In 
that case, the allegation in the plaint was 
that the plaintiff was the absolute owner 
of the properties, that in order to save 
the properties from the reach of credi- 
tors, and the Income-tax department, he 
executed a sham deed of gift in favour of 
his son and that the gift deed was void 
in law. The donee had in that case 
transferred by sale those properties end 
the further contention was that the sale 
deed was void. Court-fee had been paid 
under S. 25 (a) of the Madras Court-f2es 
Act and the question was whether he 
court-fee should be paid under S. 40 of 
the same Act. It was pointed out that 
where a suit was filed for a declaratzon 
of the plaintiff’s title to the suit property 
alleging that the alienees acquired the 
property under a sale deed executed bya 
person who had no title to the same, the 
plaintiff could succeed in the suit without 
asking for cancellation of the deed of 
gift or the deed of sale. It was held that 
such a suit would be governed by S. 257a) 
and not by Section 40 of the Act. This 
case is clearly. distinguishable because the 
sale deed had been executed by the donee, 
who had no real title to the property as 
the gift deed in his favour was a shem 
and nominal instrument. Thus, the plain- 
tiff in that case was not a party to any 
instrument of sale which he had to get 
rid of. He could contend that the whcle 
transaction of sale by a person who had 
no title to the property was void. Such 
a case could well be outside the scope of 
S. 40. Even there it would be necessary 
to examine if the gift deed had to be got 
rid of before the relief of declaratien 
could be granted. It is not necessary to 
pursue this aspect further. It is enough 


“ to state that the principle of that case 


cannot apply here, as in the present case 
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the plaintiff himself has borrowed money 
from the Government, in enforcement of 
which the revenue sale has been held. 
He cannot say that he was not a party to 
the transaction, so that he could com- 
pletely ignore it. 

8 A Bench of this ‘court in Sahul 
Hameed Rowther v. Mohideen Pichai, 
(1948) 1 Mad LJ 270 dealt with a case 
where the plaintiff alleged that a sale 
deed executed by him in favour of the 
defendant was a sham and nominal 
transaction. He prayed for injunction. It 
was held that it was not necessary for 
the plaintiff to pray for cancellation of 
the deed and to value the suit for the 
purpose of court-fee and jurisdiction un- 
der S. 7 (iv-A) of the Court Fees Act 
then in force. It was pointed out that 
there could be no objection to the plain- 
tiffs drawing the attention of the court 
to the fact that in deciding wheher the 
plaintiff was entitled to an injunction, it 
would first have to decide whether the 
document in question was sham and 
nominal and it could not be said that 
the plaintiff should pay additional court- 
fee for cancellation merely because he 
alleged that the document was sham in 
his plaint. 

‘9. In Vellayya Konar v. Ramasami 
Konar, ILR (1940) Mad 73, the test laid 
down by Wadsworth J. at page 75 was 
as follows— 


“When the plaintiff seeks to establish 
a title in himself and cannot establish 
that title without removing an insuper- 


-able obstruction such as a decree to which 


he has been a party or a deed to which 
he has been a party, then quite clearly 
he must get that decree or deed cancel- 
led or declared void in toto and his suit 
is in substance a suit for the cancellation 
of the decree or deed even though it be 
framed as a suit for declaration. But 
when he is seeking to establish a title 
and finds himself threatened by a decree 
or a transaction between third parties, 
he is not in a position to get that decree 
or that deed cancelled in toto. That is 
a thing which can be done only by par- 
ties to the decree or deed or their repre- 


sentatives. His proper remedy, there- 
fore, in order to clear the way with a 
view to establish his title, is to get 


a declaration that the decree or deed is 
invalid so far as he himself is concern- 
ed and he must, therefore, sue for such 
a declaration and not- for the cancella- 
tion of the decree or deed.” 

10.. That was a case where a creditor 
was seeking a declaration in respect ofa 
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. property alienated in fraud of creditors 
coming within the scope of S. 53 of the 
T. P. Act. The proper prayer, in such a 
case, it was held, was for a declaration 
that the sale was not binding upon the 
creditors and not a prayer ba cancella- 
tion of the deed: 


Il. There is also a Full Bench deci- 
sion in Sankaranarayana Pillai v. Kanda- 
samia Pillai, 1956-2 Mad LJ 411. In that 
case, a minor was co-nominee a party to 
a sale deed executed by a guardian. He 
sued for possession. It was held that it 
was not enough for him to merely sue 
for possession and pay court-fee on that 
basis, but he must sue for the cancella- 
tion of the document as the document 
had to be set aside. Where the sale deed 
was executed by the guardian of the 
minor, it should be deemed. as if he 
were co-nominee a party. But where a 
transaction is entered into by the mana- 
ger of the joint family of which the 
minor is a member, and the properties 
alienated belong to thè joint family,, it 
was open to the minor to ignore the 
transaction and seek possession of the 
property. As, however, the transaction 
entered into by a guardian relating to a 
minor’s properties was not void but was 
only voidable, at the instance of the 
erstwhile minor, within three years of 
his attaining majority, the minor was 
deemed to be a party to the transaction, 
and he had, it was held, to pray for can- 
cellation and to pay the court-fee ac- 
cordingly. The decision of Wadsworth J. 
in Vellaya Kone v. Ramasami Kone ILR 
. (1940) Med 73 was rod to with ap- 
proval: 


12. The principle applicable to a case 
like this is clear. The plaintiff must pay 
court-fee in accordance with the relief 
which he is already seeking. He cannot 
be allowed to evade payment of court- 
fee by omitting to ask for relief when 
‘the success of the suit depends on the 
relief being granted to him. In the Full 
Bench of Ramaswami v. Rangachariar, 
ILR (1940) Mad 259, the plaintiff was 
held bound to value the suit on the basis 
of the value of the properties alienated 
which he was impugning even though the 
suit was only for partition and account- 
ing and did not ask for cancellation of 
the alienation. The omission to seek a 
declaration that a transaction is void ‘is 
of no consequence,- 


13. There is a decision of Jagadisan 
J. in Gopalakrishna Iyengar v.  Sirren- 
gammal, 1964-1 Mad LJ 278, which was 
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strongly relied on by the Additional 
Government Pleader -in support of the 
Proposition that in á icase like this Sec- 


tion 40 alone would. have to be applied.’ 


That was a suit by a son for recovery of 
possession of properties and: accounts 
from his mother who claimed to have a 
life estate in the properties 
earlier partition. The conclusion of the 
Court was that the minor had to pray 
for the cancellation of the partition be- 
fore he could succeed in a suit for par~ 
tition. The contention that was advanc- 
ed in that case was that §. 40 would be 
inapplicable, as the document for parti- 
tion was void and need not, therefore, be 
set aside as the’ void instrument was non 
est in law. The learned Judge held that 
S. 40 would apply to a case of cancella- 
tion of a document which ' ‘purports or 
operates to create, declare, assign’ etc, 
and it could not be said that ‘the  -docu- 
ment of partition purports to create cer- 
tain rights. 


14, The passage from the judgment 
of Wadsworth J. in Vellaya Kone v. Rama- 
sami Kone, ILR (1940) Mad 73 brings 
out the principle to te applied in such 
cases. If the rélief claimed cannot be 
granted without the removal of the deed 
or decree to which he is a party, then 
he must get the deed or decree to which 
he is a party set aside or declared void. 
Where he is not a party to'a document 
or decree, he cannot have it set 
and in such a case, he can ignore it, 
This is not a case where the void or ille- 
gal character of the sale is writ large on 
it, as, for example, the case of a minor 
who alienates a property as if he was a 
major. .In this case, without getting the 
revenue sale cancelled, it would not be 
possible for the plaintiff to establish his 
title to the property. He is in fact and 
in truth questioning only the validity of 
the revenue sale. ‘Therefore, he has to 
ask for the cancellation af the sale ef- 
fected by the Revenue Recovery Act. It 
is true that for a paltry sum, a substan- 
tial property has been sold and he has 
to pay a large sum as court-fee to set 
aside a sale which was only for a small 
amount. The question has to be decided 
on the basis of the statutory provision 
and not on equities. It has, therefore, 
to be held, that this is a case which falls 
within the scope of S. 40 of the Act as 


the plaintiff can succeed only by having 


the revenue sale set aside, and neces- - 
sarily the additional cour:-fee as requir- 


ed by that section will ‘have to be paid, 


under an. 


aside| ` 


> 


f 


. fi 





x, 


1979 


15. The civil revision petition, there- 
fore, fails and it is. dismissed. No: costs. . 
Revision: dismissed.. 
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Bharat Electronics Ltd. and another, 
Appellants v. M/s. American Export 
Isbrandsen Lines Inco., Madras, Respon- 
dent. 

Appeal No. 830 of 1974, D/- 19-8-1978.* 

Contract Act (£872), S. 20 — Accord 
and satisfaction — Agreement by pur- 
chaser to receive certain amount in. full 
satisfaction of his. claim for non-delivery 
— Both purchaser and. seller under mis- 
take of essential fact in calcula-ing 
amount. — Agreement is. void — Fur- 
chaser entitled: to. receive balance. 

Plaintiff executed: a. receipt. in full set- 
tlement of his claim for Rs. 3753/~ for. 
non-delivery: of some of the Electron 
tubes. But subsequently the plairtiff 
found that, there was a mistake as. re- 
vised bill. proceeded on the basis that 
there. was only one. carton in. which. all 
the four tubes were to: be. found while 
actually there were four cartons in 
which the four tubes. were sent. There- 
fore the plaintiff demanded the balance 
due from the defendant as actually four 
cartons were empty. The defendants re- 
fused to pay further sum on the ground 
that the sum of Rs. 3753/- had’ been paid 
in full and final settlement. — 


It appeared that defendant was. elso 
under a bona fide mistake in thinkng 
that four tubes were. packed in single 
carton. 

Held: As both the parties to. the agr2e- 
ment were under a mistake- as to a mat- 
ter of fact essential to the agreement, 
under S. 20 the- agreement was vcid. 
Further, background or intention of <he 
parties had. to be examined in order to 
find out whether there had been accord 
and satisfaction. Merely. because: checue 
drawn or an amount paid in full safis- 
faction had been accepted it would mot 
follow that there had been an acccrd 
and satisfaction so as to disentitle ‘the 
plaintiff to sue for proper amount. There- 
fore, the agreement to receive the sum 
of Rs.. 3753/- in: full satisfaction was void 
and the plaintiff would. be entitled ta re- 
ceive the balance. (Paras 10, 13, 18) 


*(Against decree of City Civil J.. Madras 
in O. S. No. 6187 of 1970). 
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Bharat Electronies v. American E. I. L. Inco. 
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A. Ramanathan and N. Balasubrama- 
nian, for Appellants; King and Partridge, 
for Respondent. 


JUDGMENT ':— The short question 
that arises for consideration is whether 
the plaintiffs are entitled to recover a 
sum of Rs. 11,261-25 after having execut- 
ed a receipt in full settlement for a sum 
of Rs. 3753-75 for non-delivery of cer- 
tain goods shippped through the defen- 
dant. The plaintiffs are the appellants. 
The first plaintiff is Bharat Electronics 
Ltd. Bangalore. It purchased 20 cartons 
of Electron tubes from an American 
Company. The goods were sent under a . 
Bill of Lading from New York by 
s. s. ‘Flying Cloud’ belonging to the de- 
fendants. The ship arrived at Madras on 
22-9-1969. When the goods were unload- 
ed. 9 cartons were found to be in a dam- 
aged condition. A survey was. conducted 
on 1-10-1969, which disclosed that 4 car- 
tons were. completely empty. Bharat 
Electronics Ltd. sent a claim. bill dated 
19-11-1969 for a sum of Rs. 20496 repre- 
senting the value of the goods. lost by 
non-delivery. As there was no response, 
a notice was sent through the recovery 
agent for the said sum. By a letter dated 
3-3-1970 the defendants informed Bharat 
Electronics Ltd. that under clause 17 of 
the Bill of Lading they were liable to 
pay only Rs. 3753-75. A revised bill was 
made out accordingly, and a sum of 
Rs. 3753-75 was received. Subsequently, 
Bharat Electronics Ltd. found that there 
was a mistake, as the revised bill pro- 
ceeded on the basis that there was only 
one carton in which all the four tubes 
were to be found, while actually there 
were four cartons in which the four 
tubes were sent. Bharat Electronics Ltd., 
therefore, demanded a sum of rupees 
11261-25. 

2. The defendants contended that the 
sum of Rs. 3753-75 had been paid in full 
and final settlement and that, therefore, 
there was no. liability to pay the further 
sum of Rs. 11261-25. The seeond plain- 
tiff ‘is the insurer who, on payment to 
Bharat Electronics. Ltd. has been subro- 
gated to the rights of Bharat Electronics 
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Ltd, and, therefore, both of them 
the present suit. 


3. The defence was that there was a 
delay of nine days in the survey and 
that during this period there was scope 
for damage or pilferage while the tubes 
were in the custody of the Port Trust. 
The Port Trust itself had annotated the 
goods and only two cartons were found 
empty; whereas in the survey held sub- 
sequently 4 cartons were said to be 
empty. It was, therefore, contended that 
there was some pilferage or loss while 
the goods were in the custody of the 
Port Trust and that the defendants were 
not liable. According to the defendants, 
the amount having been received in full 
settlement, there was no justification for 
claiming the further amount under suit 
and that there was no misrepresentation 
on its part as alleged in the plaint. The 
following issues were framed :— 

1. Whether the defendants are liable 
for the 9 cartons as alleged by the plain- 
tiffs? 

2. Whether the defendants are liable 
to pay Rs. 11261-25 as claimed by the 
plaintiffs? 

3. Whether the plaintiffs passed the 
bill for Rs. 3753-75 due to the misrepre- 
sentation of the defendant and whether 
it is not binding on them? 

4, Whether the plaintiffs are estopped 
from making the suit claim after having 
passed the bill 
settlement? 

5. To what relief? 

Additional Issues :— 

6. Whether the mistake is unilateral 
or mutual? 

7. Whether the agreement is void and 
not binding on the plaintiffs? 


The trial Court held that the defen- 
dants are not liable to pay the sum of 
Rs. 11261-25, that the amount already 
paid, viz. Rs. 3753-75 was not paid by mis- 
representation, and that the plaintiffs 
were estopped from making the suit 
claim after having accepted the sum of 
Rs. 3753-75 in full settlement. The suit 
was, therefore, dismissed. The present 
appeal has been filed by the unsuccess- 
ful plaintiffs. 

4, The short question that arises for 
consideration is whether there was uni- 
lateral or bilateral mistake in accepting 
the sum of Rs. 3753-75. The plaintiffs 
could claim the balance in case it was 
found that the mistake was as mentioned. 

5. On 26-6-1969, under the Bill of 
Lading marked as Ex. A 19,20 cartons 
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of electron tubes were despatched to the 
first plaintiff from New York . by 
s. s. ‘Flying Cloud?’ After the goods 
were received when it was found that 9 
cartons were in damaged condition, a sur- 
vey was not effected through the re- 
cognised surveyors. By the report dated 
14-10-1969, marked as Ex. B 14, they re- 
ported that 5 cartons were sound and 
that 4 cartons were found completely 
empty. The pro forma claim bill dated 
15-11-1969, Ex. A. 1, was prepared on 
this basis and sent to the defendant’s 
representative, M/s J. M. Baxi and Co. 
21 Thanbu Cheti St, Madras 1, claiming 
Rs. 20496 as the cost of 4 numbers of 
Littons Magnetrons type 7008 AE elr. 
Ol/d short received along with freight 
and insurance charges. This was accom- 
panied by a covering letter dated 19-11- 
1969, Ex. A 2. The second plaintiff as 
insurer paid the amount to the first 
plaintiff and not subrogated by Ex. B 1 
dated 27-11-1969. The Life Insurance 
Corporation appointed Standard Surveil- 
lance Corporation, Madras, to effect the 
settlement. The said: Surveillance Cor- 
poration, acting as the agent of the Life 
Insurance Corporation, prepared the 
bill Ex. A 3, dated 21-1-1970 in which 
it was mentioned as follows :— 


“To value of 4 pes. Litton Magnetrons 
type 7008 AE elr. 01/d. in case No. 4 found 
empty at £. 660 each £ 2640.00” 
It will be seen that instead of saying that 
4 cases were found empty the authorised 
agent had mentioned that in one case 
viz, case No. 4, 4 pieces were found 
empty. This was accompanied by a cov- 
ering letter Ex. B 4, dated 21-1-1970 
and addressed to the defendants’ repre- 
sentative at Madras. On behalf of the 
defendants there was a reply on 28-1- 
1970 in which it was stated that there 
was a delay of 9 days in the survey and 
that during that period the consignment 
might have been subject to considerable 
additional handling and damage or pilfe- 
rage resulting in loss, for which the 
steamer could not in any way be held 
liable. It was also pointed out that there 
were no remarks in the Chief Officer’s 
report regarding the avove consignment 
which further went to prove that the 
consignment had been landed in a good 
condition. There was also a query re- 
garding the absence of Customs Officers 
at the time when the survey was con- 
ducted. Even though the survey was fix- 
ed on 25-9-1969, it was conducted only 
on 1-10-1969 and the plaintiffs’ autho- 


rised agent was requested to explain the 
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delay in the survey. By a letter dazed 
2-3-1970, the plaintiffs’ authorised agent 
advised the defendants’ representative 
that the ‘cartons in question’ were an- 
notated as empty and, therefore, -he 
carrier was properly liable. As no cus- 
toms duty had been claimed, it ‘was 
pointed out, that the absence of the Cas- 
toms Officer was irrelevant. On 3-3-1970, 
there was again a letter by the defen- 
dant reminding about the absence of a 
reply to Ex. A. 4 dated 28-1-1970 writ- 
ten by the defendants to the plainti=fs’ 
agent. In this letter written by the de- 
fendant itself marked as Ex. A. 6 it was 
added— 

“You will note that as per clause 

No. 17 of the relative Bill of Lading, zhe 
liability per package is limited to 500. 
Hence, your claim must be limited to 500 
equivalent to Rs. 3753-75. Please arrange 
to resubmit us your claim bill on ° che 
above lines. Your original claim bill is 
returned herewith.” 
The plaintiffs thereupon sent a revised 
bill for Rs. 3753-75 under Ex. B. 7, dazed 
9-3-1970, and in that letter it was staced 
as follows :— 


“As desired we enclose our amenced 
bill for Rs. 3753-75 and shall pe obliged if 
you will let us have your cheque in 
settlement at your earliest............ 


Some other details were called for by 
the defendant under Ex. A. 7 from the 
plaintiffs’ agent and ultimately under 
Ex. B 10, letter dated 23-3-1970, an m- 
demnity letter was taken from the plain- 
tiffs’ agent. There was also a receipt 
under Ex. B 9, taken from the plaintiffs’ 
agent and this is dated 28-3-1970, in 
which it is stated :— 


“In settlement of claim for loss out of 
20 cartons electron tubes Ex s. s. Flying 
Cloud, of 22-9-1969 New York Madras- 
Bill of Lading No. .30.” 

The defendants’ representative in 
Madras paid the amount by cheque to 
the plaintiffs’ 
that “it was towards settlement of ycur 
following bill’. 

6. It was, thereafter, discovered by fhe 
plaintiffs’ agent that actually 4 cartons 
were found empty and that the total liabi- 
lity should be 2000 at the rate of 500 rer 
carton as against only 500 as claimed 
under the revised bill. The plaintiffs’ 
agent, therefore, made a demand on the 
defendants’ agent or representative for 
payment of Rs. 11261-25 being the bal- 
ance. This was forwarded to the defen- 
dants who were of the opinion that once 
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the claim had been settled and finalised 
it could not be reopened and, therefore, 
regretted their inability to pay. After 
some further. correspondence, the suit 
zlaim came to be made and it has been 
dismissed. 

7. In the correspondence there is re- 
ference to ‘annotation’ by the Port Trust 
and this annotation is borne out by 
Ex. A5 dated 21-2-1970. It is stated that 
3B cartons were annotated at the time of 
landing. The annotation was as follows— 


“4 cartons — ‘cover torn and contents 
falling out’ 
3 cartons — ‘damaged’ ` 


2 cartons — ‘empty’ .” 

The learned counsel for the respondent 
submitted that in view of the Port 
Trust’s contention that only 2 cartons 
were found empty, the survey report as 
if 4 cartons were found empty would 
not be correct. In his submission the re- 
dort of the surveyor that 4 cartons were 
ampty may be due to the pilferage or 
loss during the custody of the Port Trust. 
The contention is that even with refer- 
ance to these 2 cartons, at any rate, it 
would only be the Port Trust, which 
would be liable. 

8. It is not possible to acsem the res- 
Jondent’s submission. In Surendra Over- 
seas Ltd. v. Union of India, AIR 1974 
Mad 297 there was no physical delivery 
Df the cargo to the consignee, though the 
Zoods were discharged at the quay, when 
zhe Port Trust took delivery of the goods, 
in respect of the short landing there was 
aclaim for damages. It was held that 
when the consignee received the cargo 
zhere was a short-landing and damage to 
zhe goods and that the consignee was 
2ntitled to claim damages from the ship- 
Ding company. Until actual delivery of 
che goods to the consignee, the consignor 
or his agent would be. liable. As there 
was short-delivery here, the liability is 
zlear. Delivery to Port Trust is not deli- 
very to buyer. 


9. The learned counsel for the res- 
Dondent relied also on another decision 
n M/s K. P. V. Sheik Mohamed Rowther 
7, Trustees of Port of Madras, ILR (1975) 
_ Mad 59. In that case, there was a claim 
ror demurrage by the Port Trust from 
“he consignee. It was held that the goods 
Aaving remained in the custody of the 
Port Trust on the default of the consig- 
mee to satisfy the customs authorities 
that the import was authorised 
the consignee became liable to storage 
er demurrage charges as owner of the 
goods, the storage being for the sole 
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benefit of the consignee. It was held that 
there was no provision in the Act, which 
gave a recourse to the Port Trust as 
against the ship owner or the steamer 
agents for the demurrage charges which 
was incurred while the goods were in its 
custody. This decision has no scope for 
application in the present case, because 
this is not a case for recovery of any 
demurrage charges by the Port Trust on 
account of any default on the part of the 
consignee. In the present case, the con- 
signee had taken all possible steps to 
take. delivery of the goods. But he could 
not take delivery because of the goods 
not being found. In these circumstances, 
the principle that the owner of the goods 
has to pay the demurrage charges can 
have no scope for application. The prin- 
ciple that once the Port Trust had given 
a receipt to the shipping company, after 
receiving the delivery of the goods, the 
shipping Company is not liable, because 
of S. '39 (3) for any loss or damage is not 
also relevant in the context of the pre- 
sent claim, because the receipt given by 
the Port Trust to the shipping company 
is not in evidence and this matter had 
not been also taken in the court below 
so that any evidence on this point could 
have been produced. 


10. The annotation by the Port Trust 
cannot be conclusive especially when an 
independent survey has been conducted 
and a surveyor had made a report. At 
no stage of the proceedings the surve- 
yor’s report was challenged. Therefore, 
it is too late in the day for the defendant's 
counsel to argue that the Port Trust hav- 
ing annotated only in respect of 2 empty 
cartons, the plaintiffs cannot make any 
claim for any larger number. This is 
a factual objection which should have 
been taken in the court below. The report 
of the surveyor makes it clear that 4 car- 
tons were found empty as we are con- 
cerned with the. question as to whether 
the defendant is liable to-make good the 
value of the 4 cartons subject to the limit 
fixed in the Bill of Lading. 


S. 20 of the Indian Contract Act pro- 
vides— 

‘Where both the parties to an agree- 
ment are under a mistake as to a matter 
of fact essential to the agreement, the 
agreement is void. 

Explanation— An erroneous opinion as 
to the value of the thing which forms the 
subject matter, of the agreement, is not 
to be deemed a mistake as to a matter of 


-~ fact”, 


ALR. 


S. 22 is also material for our present pur- 
pose. It runs as follows— 

“A contract is not voidable merely be- 

cause it was caused by one of the parties 
to it being under a mistake as to 
a matter of fact”. 
In this case, the real question is whether 
it is a unilateral or mutual mistake. If it 
is a case of unilateral mistake, it would 
come within the score of S. 22, as the 
cortract would not be voidable. If, how- 
ever, the mistake is not unilateral, then 
S. 20 would have applied so as to render 
the agreement void. The agreement for 
the present purpose is the agreement to 
receive the sum of Rs. 3753-75 in full 
settlement. 


11. A case similar to the one here 
arcse before the Court of Appeal in 
U. K. in Neuchatel Asphaite Co. v. Bar- 
nett 1957-1 WLR 356. A Company agreed 
to do certain work for £ 259. Disputes 
arose over the way the work had been 
done. The company had received £ 125 
on account from the other contracting 
party. However, the company demanded 
the balance of £134. The other contract- 
ing party enclosed a cheque for £775 
and on the back of the cheque the words 
‘in full and final settlement of account’ 
were typed and senz to the company’s 
office. It was stated that a statement of 
account was also sent, but none accom- 
panied the latter. The Company conten- 
ded that the sum of £75 had not been 
accepted in full and final satisfaction and 
sued for the balance also. în dealing with 
this claim Denning LJ as he then was, 
pointed out that it was the object or in- 
tention that was relevant and that the 
typed or printed werds could not be 
allowed to make a trap for the unwary. 
Hedson LJ, also put it as a matter of in- 
tention as to whether the amount had 
been accepted in full and final settle- 
ment. Morris LJ referred to an earlier 
decision in Day v. Mclea 1889-22 QBD 
610. In. that case, Bowen LJ had stated 
as follows— 


“It seems to me, as a matter of prin- 
ciple as well as of authority, that the 
question whether there is an accord and 
satisfaction must be one of fact. If a per- 
son sends a sum of money on the terms 
that it is to be taken, if at all, in satis- 
faction of a larger claim; and if the 
money is kept, it is a question of fact as 
to the terms upon which it is so kept, 
Accord and satisfaction imply an agree- 
ment to take the money in satisfaction 
of the claim in respect of which it is 
sent. If accord is a question of agree- 
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ment, there must be either two minds 
agreeing or one of the two persons actmg 
in such a way as to induce the other to 
think that the money is taken in safis- 
faction of the claim and to cause him to 
act upon that view. In either case it is 
question of fact.” 


12. Morris LJ was also of the view 
that in that particular case, the checue 
for £75 had not been accepted in full and 
final settlement. Day v. Mclea 1889-22 
QBD 610 was followed in Shyamnagar Tin 
Factory Pvt. Ltd. v. Snow White Fcod 
Product Co. Ltd., AIR 1965 Cal 541 and 
also by a Bench of the Patna High Court 
in the Union of India v. Narayanlal, AIR 
1963 Pat 152. The passage from Day v. 
Mclea 1889-22 QBD 610 was noticed by 
ei Supreme Court in Kapurchand Godha 

. Mir Nawab Himayatalikhan Azamjah 
1963- -2 SCR 168. Jewellery had in that 
case been supplied to the Prince of Berar, 
who had acknowledged them for fhe 
value of Rs. 27,79,000. The bill had a-so 
apparently been accepted by the Nizam 
himself. In Feb. 1949 when Hyderabad 
was under military occupation, a Com- 
mittee was set up by the Military Gcv- 
ernor to’ scrutinise all debts of the 
Prince of Berar and his younger broth=r. 
The Committee reported with refererce 
to this claim that the amount should be 
settled for a sum of Rs. 20,00,000 and the 
appellants were paid Rs. 20,00,000 in fall 
settlement. He later on filed a sit 
against the Prince of Berar. The snit 
claim was decreed in the original side of 
the Bombay High Court. On appeal the 
judgment of the trial Judge was reversed 
by a Division Bench. On appeal to the 
Supreme Court, the judgment of the 
Division Bench of the Bombay Hizh 
Court was confirmed. The passage frcm 
Day v. Mclea 1889-22 QBD 610 has been 
quoted in the judgment. 


13. It is thus clear from these deñ- 
sions that the background or the inten- 
tion of the parties has to be examinsd 
in order to find out whether there has 
been an accord and satisfaction. Merely 
because a cheque drawn or an amount 
paid in full satisfaction has been accepted, 
it would not follow that there has be2n 
an accord and satisfaction so as to disea- 
title the plaintiffs from coming forward 
with a suit for the proper amount > 


14. S. 63 of the Contract Act provides 
that a promisee may dispense with or 
remit, wholly or in part the performance 
of the promise made to him, or may ex- 
tend the time for such performance, or 
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may accept instead of it any satisfaction 
which he thinks fit. In order that there 
may be such dispensing with or remis- 
sion, wholly or in part of the perfor- 
mance of the contract, there must be a 
Zonscious act on the part of the said per- 
zon. In other words, he must realise that 
ae is taking a smaller amount for a 
-arger amount than is due to him, H 


here is a mistake as to a matter of fact 


assential to the agreement, which 
n this case is the accord and 
satisfaction, then the. agreement would 
Zall under Section 20 of the Act. Simi- 
arly if a party who is alleged to 
nave dispensed with or remitted a part 
af the performance, was not conscious 
af the circumstances under which he was 
accepting a smaller sum, then also it is 
Dossible to hold that he has not remitted 
or- dispensed with the performance of 
“he contract. 


15. Sec. 72 of the Contract Act pro- 
vides for the recovery of the amount 
Daid by mistake or under coercion. That 
section cannot apply to the present case 
>ecause there is no payment by one to 
another. This is a case where the amount 
iS sought to be recovered because the full 
amount due was not paid. S. 72 cannot 
apply to a case where there is no over- 
payment. It is unnecessary to go into the 
decisions cited on the question of the 
zecoverability of the amount paid in 
excess under a mistake of fact or law. 


16. It is also. unnecessary to go into 
the decisions of U. K. based on common 
Taw, cited before me on the question of 
mistake, as the matter is governed in 
India by the provisions of the statute, 
viz. Indian Contract Act, 


17. I have to examine the facts in 
This case to find out whether there was 
any unilateral or a mutual mistake. At 
fhe time when the plaintiffs’ agent pre- 
zerred a claim under Ex. A. 3, the Bill 
ef Lading was not available with it. 
Though by a reference to Ex B 14, it 
could have been discovered that 4 car- 
fons were empty, still on account of 
some mistake it was thought that one car- 
fon contained 4 tubes and that one car- 
fon alone was empty. The defendant had 
et all material times the Bill of Lading. 
The defendant was also aware of the 
manner in which the goods were des- 
patched from New York. In the Bill of 
Lading, it is clearly stated that there 
were 20 cartons which contained the 
tubes, There is also marking 1/20 in the 
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Bill of Lading so as to show that each 
carton contained one tube. The defen- 
dants could, therefore, have verified 
whether the claim as made by the plain- 
tiffs’ authorised agent was proper. It 
could then have pointed out that 4 tubes 
could not have been in one carton. If 
this mistake had been pointed out, the 
plaintiffs’ authorised agent would have 
_ made a revised claim. This was not done. 
Apparently the shipping Company also 
proceeded on the basis that four tubes 
could have been packed in one carton. 
Under the bill of lading the liability was 
limited to 500 dollars in respect of one 
package. On the view that there was only 
one carton which contained the four 
tubes as .claimed by the plaintiffs’ 
authorised agent, the defendants also 
asked for a revision of the bill. The de- 
fendants were thus also under a mistake 
as to the number of tubes in any carton. 
I do not think that the defendants were 
trying to cash in on any mistake of the 
plaintiffs’ authorised agent. There 
would be misrepresentation if the 
defendants, being aware of each tube 
being packed in a separate carton, 
wanted tc induce the plaintiffs’ agent to 
make out a claim for a single package, 
as if 4 tubes were in one single package. 
It would not be proper to attribute such 
unethical practices to a company which 


has world-wide connections. In my view, - 


the defendant was also under a bona fide 
mistake in thinking that four tubes were 
packed in a single carton. In one view, 
it would be a case of misrepresentation, 
as the defendants would not be unaware 
of the number of the tubes in a package. 
In such circumstances, if they made a 
representation that the claim had to be 
restricted to one package containing four 
tubes, it could even amounted to a deli- 
berate attempt at misleading the plain- 
tiffs. - However, the inference of mistake 
would in the context of the facts here 
seem more probable or reasonable. I do 
not: therefore accept the contention of 
misrepresentation put forward for the 
appellant. 


18. The result is that under S. 20 of 
the Indian Contract Act, the agreement 
to receive the sum of Rs. 3753-75 in full 
satisfaction would be avoided and the 
plaintiff would be entitled to receive the 
balance, The plaintiffs are thus entitled to 
adecree. As the second plaintiff has al- 
ready paid the amount to the first plain- 
tiff, there will be a decree in favour of 


the second plaintiff as against the defen- - 


[Pr. 1] M. M. Abbas Bros, v. -Chethandas (Sethuraman J.) 


A.I. BR. 


dants. The appeal is accordingly allowed 
with costs. : . 
Appeal allowed, 
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M/s. M.M. Abbas Brothers and others, 
Appellants v. Chethandas Fathechand and 
another, Respondents. 

Appeal No. 746 of 1974, D/ 21-6-1978. 

Negotiable Instruments Act (26 of 
1881), Ss. 4, 27, 28 — Partnership Act 
(9 of 1932), Ss. 19, 22 — Execution of 
promissory note by a partner — Liabi- 
lity of firm. 


The general principle of law is that 
every one of the partners in a mercan- 
tile firm is liable upon a bill drawn by 
a partner in the recognised trading name 
of the firm for a trensaction incidental 
to the business of the firm, although the 
particular partner’s name does not ap- 
pear on the face of the instrument, and 
although he is a sleeping and secret part- 
ner. Partners are mutual agents and can 
bind the firm by their acts. Even in the 
absence of an indication under the signa- 
ture that a person was signing as a part- 
ner, it may be possible to infer a liabi- 
lity on the firm provided it is found on 
the face of the instrument that the bor- 
rower is the firm and not the individual 
partner, who signed the instrument. A ` 
person merely describing himself as a 
partner, cannot, however, bind the firm. 
There must be some indication in the in- 
strument to show that he was signing on 
behalf of the firm. (Paras 12, 14) 


Cases Referred : Chronological Paras 
(1976) 1 Mad LJ 56 + SAIR 1976 
102 l 


AIR 1965 SC 1325 
Saa 2 Mad LJ 113: AIR 1945 Mad 


(1936) 71 Mad LJ 738: AIR 1936 Mad 
984 13 
AIR 1928 Bom 515 11,13 
(1928) 55 Mad LJ 574: AIR 1928 -Mad 
1196 
(1919) ILR 46 Cal 662: 
17 All LJ 405 12, 13 
. S: Gopalaratnam, zor’ Appellants; R. 
Krishnaswami, for Respondents. 
JUDGMENT :— Defendants 2 to 4 in 
O. S. No. 2882 of 1971 in the City Civil 
Court, Madras, are the appellants. The 
plaintiff filed the suit for recovery of 
Rs. 17500 due under three promissory 
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notes, two of which for Rs.: 4000 each, 
were executed on 11-1-1969 and the 
third for Rs. 3500 on 14-1-1969. The 
promissory notes carried: interest at 24 
per cent per annum. They were execut- 
ed by one Mallik on behalf of the frst 
defendant. One Moshin Bhai has signed 
the promissory note as a joint executant 
and according to the plaintiff he wæ a 
partner in the second defendant firm and 
had executed the three promissory nctes 
only as such partner so that the second 
defendant firm, and the partners there- 
of, defendants 3 and 4, are jointly and 
severally liable for the debt. 


2. The first defendant is a proprietary 


. concern of one Khatija Bee. She filed a 


written statement stating that the plein- 
tiff had advanced only Rs. 7000 in all, 
that a sum of Rs. 6000 had been paid 
back and that only the balance of 
Rs, 1000 was due on the promissory nozes. 
The rate of interest viz. 24 per cent per 
annum shown in the promissory nctes 
was said to be usurious and illegal. 


3. Defendants 2 to 4 filed a common 
written statement for themselves. They 
did not admit the signature to be that of 
Moshin Bhai. He was said to have been 
ill and for about 2 or 3 years prior to 


his death, his memory was alleged to. 


have failed. According to them, there 
was no need for any borrowal and no 
amount had been brought into the firws 
account on the relevant: dates. They, 
therefore, contended that the promissory 
notes were not supported by considera- 
tion. The following issues were framed :— 


1. Whether the pronotes are not fully 
supported by consideration? 


2. What are the amounts actually ad- 
vanced? 


3. Did the second defendant execute 
the pronote along with the 1st defen- 
dant? 


4. Are not the defendants liable to pay 
the suit claim? 

5. To what relief? 

The additional issue which was num 
bered as issue No. 6 ran as follows— 

6. Are the suit promissory notes vakd- 
ly executed by the first defendant? 


4. The learned trial Judge held on 
issues Nos. 1 and 2 that the promisscry 
notes were fully supported by considera- 
tion. On issue No. 3 it was held that the 


second defendant represented by Moshin - 
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Bhai, who was the partner, executed the 
promissory notes along with the first 
defendant represented by Mallick. On 
issue No. 4 he held that the . amounts 
due under. the promissory notes 
would have to be paid by defendants 1 
to 4 and on issue No. 5 that the plaintiff 
would be entitled to Rs. 11500 being the 
principal advanced with interest at 12 
per cent per annum as against defen- 
dants 1 to 4. On issue No. 6, the finding 
was that the promissory notes had been 
validly executed and the validity of the 
execution had not been contested in the 
written statement and that no evidence 
had been let in to substantiate the case 
of absence of liability. The result was 
that there was a decree in favour of the 
plaintiff for Rs. 11500 with interest at 12 
per cent per annum with proportionate 
costs. The first defendant has not filed 
any appeal and defendants 2 to 4 raised 
two points viz, whether there is no proof 
that the three promissory notes are sup- 
ported by consideration and that the 
signature of Moshin Bhai bind them. I 
shall first examine the question whether 
the promissory notes are supported by 
consideration. i 


. 5. On this point, as mentioned 
earlier, the first defendant had categori- 
cally accepted the execution of the pro- 
missory notes, while as regards the pay- 
ment of consideration, it was stated that 
only Rs. 7000 had been paid in cash as 
against Rs. 11500, appearing on the face 
of the three promissory notes. The ex- 
ecution of the promissory notes on be- 
half of the first defendant is thus a mat- 
ter of admission. As regards the second 
defendant it was stated that the signat- 
ure is not that of Moshin Bhai. If the 
appellants had any doubt as regards the 
same, one would have expected them to 
have replied to Ex. A. 4, which is the 
copy of the suit notice issued by the 
plaintiff's counsel to the defendants 
denying the signature of Moshin Bhai. 
Exs. A. 6 to A. 8 are the acknowledg- 
ments signed for or by defendants 2 to 
4, Except the mere denial of D. W. 2, 
there is absolutely nothing to doubt the 
signature of Moshin Bhai. If really there 
were any documents in which Moshin 
Bhai’s signature was undisputed and if 
the signatures in these documents were 


different from those in Exs. A. 1 to A. 3, 
D. W. 2 would have produced them, 
They have not done so. Thus, there was 
no scope for the trial court to compare 
the -admitted signatures with the signa- 
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tures in Exs. A. 1 to A. 3, for the putr- 
pose of accepting the theory put forward 
by the defendants. i 


6. In the absence of the -production 
of the admitted signatures of Moshin 
_ Bhai, the court below was compelled to 

infer that the material piece of evidence 
which should be available with. defen- 
dants 2 to 4 had not been placed: before 


the court and that if it were favourable: 
it would have been so produced before 


court. Moshin Bhai is unfortunately no 
more, he having died on 5-2-1971, about 
two years after the execution of the pro- 
missory notes. Therefore, the question as 
to whether Moshin Bhai signed or not 
has to be considered only in the light of 
the other evidence on record. The cre- 
dibility of D. W. 2 has to be considered 
in the light of his own contradictory evi- 
dence in the chief and cross-examina- 
tions. While in the chief examination he 
stated that the notice Ex. A. 4 was re- 
ceived after his father’s death on 5-2- 
1971, and that he did not reply because 
he was not concerned with it, in cross 
examination he stated that Mallik was 
contacted and that Mallik said that he 
would deal with the matter mentioned 
in the notice. If really the defendants 2 
to 4 were not concerned with the notice, 
there is no reason why they should have 
contacted Mallik and accepted his state- 
ment that he would deal with the matter. 
If, however, defendants 2 to 4 were con- 
cerned with the notice there was no 
proper explanation as to why it was not 
replied to. The plea of non~execution 
taken by defendants 2 to 4 was rightly 
rejected by the court below. There is a 
presumption under S. 118 of the Negoti- 
able Instruments Act, that every negoti- 
able instrument was made or drawn for 
consideration. It is for the defendants to 
prove absence of consideration. There is 
no such proof. i 


7. Now, I consider the next point that 
the signatures of Moshin Bhai cannot 
bind these defendants. As mentioned 
earlier, two promissory notes were ex- 
ecuted on 11-1-1969. Both of them are 
identical in form. It is, therefore, enough 
if reference is made to the language em- 
ployed in one of them. Ex. A 2 runs as 
follows ;— 


“On demand we jointly and severally 
promise to pay to Mr. Seth Chantendas 
Fatechand H. U. F. or order the sum of 
Tupees four thousand only together with 
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interest at the rate of 24 per cent per an- 

num for value received in cash/goods. 

Per Pro Sulaikha Industries 

Received cash 

Mallik 

for M. M. Abbas and Bros 

Moshin Bhai, Partner” 

Ex. A. 3 dated 24-1-1959 is also in 

identical terms, But the signatures are 
found as follows: 

“Per Fro Sulaixha Industries, 

Mallik, Moshin Bhai, Partner, 

M. M. Abbas and Brothers” 

8. The learned counsel for the appel- 

lants confined his contertion that the 

signature of Moshin Bhai did not bind 

them only as regards Ex. A. 3. His con- 

tention was that the promissory note did 

not, on its face, indicate the responsibi- 

lity of the firm and that the signature sf 

Moshin Bhai should be taken only as 


Rs. 4,000/- 


binding him and not the firm. Stated — 


differently, the words Partner, M. M, 
Abbas and Bros’ in Ex. A, 3 represented 
only a description and dic not indicate 
that as a partner Moshin Bhai signed 
this instrument. I? Moshin Bhai had the 
intention of binding the firm, then he 
would have signed, it is argued, for and 
on behalf of the firm. 

9. The contention in tkis form had 
not been taken in the written statement 
in specific language, and did not also ap- 
pear in the grounds of appeal. Mr. R 
Krishnaswami appearing for the respon- 
dents objected to the said contention be- 
ing taken at this stage. For the 
appellants the submission was this con- 
tention was a purely legal one, which 
could, under the law, be taken at any 
stage of the proceedings. Reference in 
this context was made to the decision of 
the Supreme Court in C. Subbanna wv 
K. Subbanna, ATR 1965 SC 1325 and par- 
ticularly the passage in para 4 at p. 1328 
and also to a decision in Kesava Gounder 
v. Rajan, (1976) 1 Mad LJ 56. 

10. The point to bé examined is whe- 
ther the contention described above is 
one of pure law requiring no fresh inves- 
tigation of facts so as to be liable to be 
urged at any stage of the proceedings. 
According to the learned counsel for the 
respondents, the plea that is now sought 
to be taken is also an inconsistent plea, 
which cannot be allowed to be urged 
without amendment of the written 
statement. 

11. There were two main pleas set out 
in the written statement. One was that 
no consideration passed and the other 
was that the second defendant firm was 
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not liable. It is on the latter aspect that 
evidence was let in to show that the se- 
cond defendant firm has no need to tor- 
row fund. The point now raised does not 
appear to be so inconsistent a plea as to 
merit rejection in limine at this stage. It 
is an alternative case. It is in this aspect 
that evidence was let in to show that the 
second defendant firm had no need to 
borrow fund. It is not necessary to 
investigate any further facts, as the 
plea is taken only on the basis of the 
evidence already on record. In a Beach 
decision of the Bombay High Court in 
Sitaram v. Chimandas, ILR 52 Bom 640: 
(AIR 1928 Bom 516) a similar point -vas 
taken only before the appellate court at 
the time of the hearing and was examin- 
ed. I, therefore, overrule the objection 
taken by Mr. R. Krishnaswami and exa- 
mine the contention urged for the ap- 
pellants on its merits. : 


12. The general principle of law is 
that every one of the partners in a mer- 
cantile firm is liable upon a bill drewn 
by a partner the recognised tracing 
name of the firm for a transaction inci- 
dental to the business of the firm, al- 
though the particular partner’s name 
does not appear on the face of the | in- 
strument, and although he is ‘a sleeping 
and secret partner.’ S. 27 of the Negoti- 
able Instruments Act, 1881 also provides 
that every person capable of binding him- 
self may so bind himself or be bound by 
a duly authorised agent acting in his 
name. Partners are mutual agents and 
can bind the firm by their acts. The 
Judicial Committee in the Firm of Seda- 
suk Jankidas v. Sir Kishan Pershad Baha- 
dur, (1919) ILR 46 Cal 663: 36 Mad LJ 
429, examined this question of the liabi- 
lity of a third party (so to say). In that 
case hundies were drawn by one Mohan- 
lal in favour of Seth Sadasuk Chandra 
Sahu. Below the signature of Mahanlal 
there were the following :— 


Nizam “Acting Superintendent of the 
private treasury of His Excellency Sir 
Maharaja, the Prime Minister of H. H, 
the Nizam :— 

“Maharaja” referred to was Maharaja 
Sir Kishan Pershad Bahadur, who -was 
the Prime Minister of the Nizam in or 
about the year 1913. Seth Sadasuk Janki 
Das filed a suit on these hundies implead- 
ing not only Mohanlal, but also the 
Maharaja. The District Judge, -who tried 
the suit, passed a decree only against 
Mohanlal. But on appeal, this judgment 
was reversed and the case was remand- 
ed with the finding that the hundies had 


missed thereby 
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been drawn in a form sufficient to 
charge the Maharaja if the agency was 
proved. However, on further appeal, the 
trial’ court’s judgment was restored. The 
plaintiff, therefore, appealed to the Privy 
Council: At page 434, of the Firm of 
Sadasuk Jankidas v. Sir Kishan Pershad 
Bahadur, (1919) ILR 46 Cal 663: 36 Mad 
LJ. 429," Lord . Buckmaster in delivering 
the judgment of the Privy Council ob- 
served as follows :-— 


“It is of the utmost importance that 
the name of-a person or firm to be charg- 
ed upon a negotiable document should 
be clearly stated on the face or on the 
back of the document so that the res- 
ponsibility is made plain and can be in- 
stantly recognised as the document pass- 
es from hand to hand ......... It is not 
sufficient that the principal’s name 
should be ‘in some way’ disclosed, it 
must be disclosed in such a way that on 
any fair interpretation of the instru- 
ment his name is the real name of the 
person liable upon the bill.” 


13. The appeal in that case was dis- 
confirming. the exonera- 
tion of the liability of the Maharaja. 


In K. V. Srinivasayya v. K. M. Nagappa 
(1936) 71 Mad LJ 738, the body of the 
promissory note stated that it was a pro- 
note executed by Pedda Mallappa, part- 
ner of the firm Kamayappa (the firm’s 
name) and Chinna Mallappa. It was sig- 
ned by Pedda Mallappa and Chinna Mal- 
lappa without any further designation. 
It was held that the description of Pedda 
Mallappa as a partner of the firm was 
inadequate to disclose that it was ex- 
ecuted on behalf of the partnership of 
which Pedda Mallappa was a partner. 
Similarly in Rangaraju P. v. Devichand 
Bhootaji Firm, (1945) 2 Mad LJ 113, a 
promissory note had been executed by 
Satyanarayanaraju, who was the manag- 
ing partner of a firm. It was recited in 
the note itself that the money was bor- 
rowed for the purpose of the partnership 
business, It was held that neither the re- 
cital in the note that the borrow- 
ing was for the purpose of the 
partnership business nor the description 
of the executant in the preamble as a 
partner could be regarded as sufficient 
to disclose that the firm was a party 
liable on the note. It was pointed out by 
Patanjali Sastri J. as he then was, that 
the description of the executant in the 
preamble as a partner of a named firm 
was perfectly consistent with his execut- 
ing the note as the party liable on the note 
and could not be taken, on a fair inter- 
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pretation of the instrument, as disclosing 
the name of the firm was not made liable 
on the instrument. To the same effect 
is the decision of the Bombay High 
Court in Sitaram v. Chimandas, ILR 52 
Bom 640: AIR 1928 Bom 516 to which 
reference was made earlier. In that case 
the signature ran as follows :— 


“G. V. Athale, Managing proprietor, 

Gangadhar and B, Friends, Sandhurst 
Road, Bombay 4.” 
The suit was filed against not’ only 
G. V. Athale, but also as against the firm 
Gangadhar and B. Friends. After refer- 
Ting to the Privy Council decision in 
Sadasuk Jankidas v. Kishan Pershad 
(1919) ILR 46 Cal 663 it was held that 
the person liable on these hundies was 
Athale and not any firm under the name 
of Gangadhar and B Friends. 


14. Even where a promissory note 
which was signed by: two persons, who 
formed a partnership with another per- 
son, in their own names without any 
words following their signatures to des- 
cribe in what capacity they signed the 
note, it was held that the firm was 
liable on the promissory note as the 
name of the firm as a party liable was 
sufficiently disclosed in the instrument. 
See Indur Pattabhirami Reddi v. Balliah 
K. (1928) 55 Mad LJ 574. Thus, even in 
the absence of an indication under the 
signature that a person was signing as 
a partner, it may be possible to infer a 
liability on the firm provided it is found 
on the face of the instrument that the 
borrower is the firm and not the indivi- 
dual partner, who signed the instrument, 
A person merely describing himself as a 
partner cannot, however, bind the firm. 
There must be some indication in the 
instrument to show that he was signing 
on behalf of the firm. Exs. A. 2 and A. 3 
bring out the contrast. In Ex. A. 2, the 
signature is for M. M. Abbas and Bros. 
In Ex. A. 3 he has signed the instru- 
ment only as “partner of M. M. Abbas 
and Bros.” The latter is a description and 
does not disclose the firms’ liability. It 
is true that different legal result follows 
from the mere change in the collocation 
of the words. But it is inevitable, as dif- 
ferent results are produced in law by the 
mere change in the collocation of the 
‘words. 


15. The result is that the appellants’ 
case as regards Ex. A. 3 that it is not 
binding on defendants 2 to 4 has to be 
. accepted. The appeal is accordingly 
partly allowed. The first respondent will 


Abithakujambal ALR 


be entitled to his costs, as substantially 
the appellants have failed. 
Appeal partly allowed, 
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Annamalai, Appellant v, Abithakujam= 
bal and others, Respondents. 

A. A. O, No. 586 of 1974, D/- 15-6- 
1978.* i 

Torts — Vicarious liability — Master 
and servant — Employee of Government 
authorised to drive Government vehicles 
in case of necessity — While driving a 
jeep out of necessity employee rumning 
over deceased — Tortious act is commit- 
ted by employee in the course of his 
employment — Government is liable for 
his tortious act. (Constitution of India, 
Article 300). 


The principle is that where a servant 
is acting within the scope cf his employ- 
ment and in so acting, does something 
negligent or wrongful, the employer is 
liable even though the act done may be 
the very reverse of that which the ser~ 
vant was actually directed to do. 

(Para 5) 

The employee of the Government who 
had licence to drive and had also been 
authorized to drive the Government’s 
vehicle in case of necessity, was travell-~ 
ing in the jeep in the course of his du- 
ties for the purpose of delivering certain 
medicines. The driver of the jeep sud- 
denly took ill and therefore he had to 
drive, in order to ensure the medicines 
reaching their destination. While driv- 
ing the jeep, on account of some neglig- 
ence on his part he ran over the deceased, 

Held that he was acting within the 
scope of his employment and as such he 
had committed a tort in the course of his 
employment. Therefore the principle of 
vicarious liability of the master applies 
and Government is liable for his tortious 


act. (Para 5) 
Cases Referred: Chronological Paras 
1972 ACJ 148 (Delhi) 5 
1967 ACJ 115 (Delhi) 5 
1966 ACJ 89: AIR 1966 SC 169 5 
AIR 1959 Punj 297 5 


(1873) 8 C. P. 148: 28 LT 366, Bayley v. 
Manchester Sheffield and Lincoln- 
shire Rly 5 
R. Vijayan and P. Srinivasalu, for Ap- 

pellant; J. Alwar Naidu, B. Krishnna- 


*(Against decree of Motor Accidents 
Claims Tribunal, Vellore, D/- 2-5-1974.) 
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swami and S. Balathandapani,- for Rəs- 
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JUDGMENT :— This appeal has been 
filed by the third respondent in’ MA. 
C. T. O. P. No. 39 of 1971, in the court 
of the Motor Accidents Claims Tribural, 
North Arcot at Vellore On 24-5-1971 at 
about 3-50 p. m. one Jeevaratna Mudaliar 
was run over by a Willy’s jeep van be- 
longing to the Malaria Eradication end 
Maintenance department of the Govern- 
ment of Tamil Nadu. The vehicle. was 
driven by one Annamalai, who is zhe 
third respondent in the O. P. It was going 
on the Bangalore-Madras trunk road end 
at place near the Shenbakkam cross 
road, very close to the Vellore town, ~he 
accident occurred. The widow of the de- 
ceased Jeevaratna Mudaliar and her two 
daughters filed the O. P. claiming com- 
pensation of Rs. 15000. There are three 
respondents; the first-is the State Gov- 
ernment; the second is the driver end 
the third is the Officer who was travell- 
ing in the said vehicle at the time of -he 
accident. Some time before the accident 
occurred, the second respondent had 
complained of chest pain and therefcre, 
he handed over the vehicle with ~he 
third respondent, who had a driv-ng 
licence and who was also authorised to 
drive the vehicle in case of necessity. 
Thus, at the time when the accident c- 
curred, it was the third respondent who 
was actually at the steering. The allega- 
tion of the petitioner was that the death 
of Jeevaratna Mudaliar was the direct 
result of the rash and negligent act on 
the part of the second and third respon- 
dents who are employees of the first 
respondent. The first respondent résiszed 
the petition contending that the death 
of the victim was not due to any rash 
and negligent driving; that it was en- 
tirely due to the imprudent act on che 
part of the deceased, viz., in darting across 
the road in the cycle that was com- 
ing behind; that the police who had re- 
gistered a case in this behalf, had ‘re- 
ferred’ the matter and that the State 
could not be vicariously liable as he 
third respondent was not acting in ac- 
cordance with the authority conferred 
on him. The third respondent in his 
counter disputed the allegation that he 
was driving the vehicle in a rash end 
negligent manner. According to him, he 
was driving the vehicle only at 15 to 20 
miles per hour. Since there was heevy 
traffic on the road, he had kept himself 
to the extreme left. At the time of zhe 
accident, a lorry, was..coming opposite to 
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him when Jeevaratna Mudaliar tried to 


- dart across the road. Finding the lorry 


zoming on the opposite direction, the 
victim got panicky and dropped the cycle 
on the middle of road. and dashed 
across the road obviously to avoid being 
xnocked down by the lorry. It was, 
therefore, submitted that he was not at 
all liable. 

2. The Tribunal framed the following 
Two substantial issues or points for con- 
sideration, viz. — (1) Whether the ac- 
zident was due to the rash and negligent 
act on the part of the third respondent; 
{2) and if the accident is due to the rash 
and negligent driving of the third res- 
Dondent, whether the first respondent 
was not liable for the tortious act of the 
shird respondent. 


3. On this point, it was held that the 
accident has occurred on account of the 
rash and negligent act of the third res- 
pondent and that both the first and third 
respondents would be liable for com- 
pensation, The compensation was fixed 
at Rs. 7500. The second respondent was 
2xonerated as he was not driving the 
vehicle, and the first and third respon- 
dents had to pay the compensation as 
fixed by the Tribunal. The third respon- 
dent has alone filed this appeal. 


4. Learned counsel for the appellant 
submitted ‘that the Tribunal was wrong 
in proceeding as if there was any rash 
and negligent act on the part of the third 
respondent. According to the learned 
zounsel, the vehicle was proceeding only 
at a moderate speed and it was the neg- 
ligence of the deceased that brought 
about the accident and loss of life. The 
Tribunal has discussed this aspect in 
paras 7 and 8 of its judgment. This is a 
zase of the victim dying on account of 
running over of the jeep. The victim 
proceeding towards Vellore on his cycle 
pn the northern most portion of the road 
when the vehicle driven by the third 
respondent knocked him down. There 
was no suggestion to P. W. 2, who was 
the only witness examined on behalf of 
the claimant and that the victim darted 
across the road, got panicky over the lorry 
zoming from the opposite side and was 
rushing towards the other side after 
leaving his cycle in the middle of the 
road. P. W. 2 is a third party and an eye- 
witness to the occurrence. There is no 
reason to doubt his evidence which was 
to the effect that there was some negli- 
Zence or rashness on the part of the 
third respondent, the appellant before 
me. After considering his evidence, I am 
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not at all satisfied that the plea that the 
third respondent (appellant) was not neg- 
ligent, can be accepted. 

5. The next contention urged before 
me was that the appellant ought not to 
be made personally liable and that as he 
was driving the vehicle in.the course of 
his duty, the liability was only that of 
the first respondent, the State. On this 
point, the decision of -the Delhi High 
Court in the case of P. N. Khanna v. 
Balbir Singh Kohli, 1972 ACJ 148 was 
cited before me. That case has consider- 
ed some of the earlier pronouncements 
on the:same point:- In Vanguard Fire 
and General Insurance Co. Ltd. v. Sarala 
Devi, AIR 1959 Punj 297; a Division 
Bench of the Punjab High Court, enun- 
ciated the principles regarding the mas- 
ter’s liability for a tort committed by a 
servant in the following terms :— 


“It is well established that the master 
is bound by the acts of the servant even 
if the act was unauthorised or pro- 
hibited provided the act was within the 
scope of the service or employment. The 
principle is that when a servant does 
any act which he is authorised by his 
employment to do under certain circum- 
stances and conditions and does it in a 
manner which is unauthorised and im- 
proper even then the employer is liable 
for the wrongful act of his servant.” 

This decision of the Punjab High Court 
is itself based on an earlier decision in 
Bayley v. Manchester Sheffield and Lin- 
colnshire Railway Co. (1873) 8 CP 148. 
In that case the principle laid down was 
that :— 


“Where a servant is aciliig within the 
scope of. his employment, and in so act- 
ing does something negligent or wrong- 
ful, the employer is liable even though 
the acts done may be the very reverse 


of that which the servant was actually | 


directed to do.” 

These cases were followed-in Vimal Rai 
v. Gurcharan Singh, 1967 ACJ 115 
(Delhi) and also in the case in P. N. 
Khanna v. Balbir Singh Kohli, 1972 ACJ 
148 (Delhi) cited by the learned counsel 
for the appellant. 

In fact, there is an earlier decision of 
the Supreme Court on this point in Sita- 
ram Motilal Kalal v. Santanu Prasad 
Jaishanker Bhatt, 1966 ACJ 89. In the 
Majority judgment in that case, the fol- 
lowing passage occurs— 

“A master is vicariously liable for the 
acts of his servant acting in the course 
of his employment. For the master’s 
liability to arise, the act must be a 


A.L R. 


wrongful. act authorised. by the master 
or a wrongful and unauthorised mode 
of doing some act authorised by the 
master. The driver of a- car taking the 
car on the master’s business makes him 
vicariously liable if he commits an ac- 
cident. But it is equally well settled that 
if the servant, at the time of the ac- 
cident, is not acting within the course of 
his emplcyment but is doing something 
for himself the master is not liable, 
There is a presumption that a vehicle is 
driven on the master’s business and by his 
authorisec agent or servant but the Bre: 
sumption can be met. 


Thus, the principle is else that where 
servant is acting within tke scope of his 
employment and in so acting, does some- 
thing negligent or wrongful, the emplo- 
yer is liable even though the acts done 
may be the very reverse of that which 
the servant was actually directed to do. 
In the present case, the third respon- 
dent was travelling in the jeep in the 
course of his duties for the purpose of 
delivering certain medicines. The driver 
suddenly took ill and.the problem was 
either to stop the vehicle end make some 
arrangement for transport or to take the 
medicines and deliver, them at their des- 
tination. The third respondent had a 
licence to drive the vehicle and he had 
also been authorised to drive the Gov- 
ernment’s vehicle in case of necessity, 
If in the present circumstances, he con- 
sidered that he had exercised his autho- 
rity to drive, I do not consider that there 
is anything unreasonable on his part. It 
may be that on account of some negli- 
gence on his part, he ran over the de- 
ceased. But, that he was acting within 
the scope of the authority cannot be in 
dispute here. It would, therefore, follow. 
that he had committed a tort in the 
course of his employment. By the deci- 
sions already mentioned, the vicarious 
liability af the master is clearly appli- 
cable, He had to drive, in order to ensure 
the medicines reaching their destination. 
His driving was not by choice but by 
necessity. Te make him personally liaple 
in such a situation would be manifestly 
unjust. Consequently, I consider that 
in the present case, it is enough to pass 
the decree against the only first res- 
pondent and not as against the third res- 
pondent. The decree is accordingly 
modified. The appeal is allowed and 
there will be ne order as to costs. 


Appeal allowed, 
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NATARAJAN, J. l 
V. S. Alwar Iyengar, Petitioner v. 
Tahsildar and Record Officer, Srivilli- 
puttur and others, Respondents. 
Writ Petn. No. 3938 of 1977, D/- 4-1- 
1979. 


Tamil Nadu Agricultural Lands (Re- 
cord of Tenancy Rights) Act (19 of 
1969), Section 16-A — Bar on juriscic- 
tion of Civil Court — Suit by landlord 
fer injunction restraining defendant 
from interfering with possession — 
Court therein holding defendant to be 
contractual labour — Application by 
defendant before revenue authorities for 
registration as tenant — Courts finding 
is confined to injunction and does not 
override Section 16-A — Application is 
maintainable. (1977) 1 Mad LJ 189 and 
‘AIR 1976 Mad 287 Ref. (Para 9 


Cases Referred : Chronological Peras 
(1977) 1 Mad LJ 189 8 


(1977) 1 Mad LJ (SN) 5 4 
(1976) 1 Mad LJ 344: AIR 1976. Mad 
287 8 


R. Alagar, for Petitioner; C. Chinaa- 
swami, for Govt. Pleader and M. §. 
Umapathi, for Respondents. 


ORDER:-—-The oft-raised question whe- 
ther the designated Revenue authorities 
are entitled to entertain applications 
under the Tamil Nadu Agricultural 
Lands (Record of Tenancy Rights) act, 
1969 (hereinafter referred to as the Act) 
and pass orders thereon after the civil 
courts had expressed their opinion in 
proceedings instituted before tkem 
about the status of an alleged cultivating 
tenant is the subject-matter of debate 
in this case. The brief facts which are 
required to be noticed for appreciating 
the contentions of the petitioner are as 
set out below:.— 


2. The petitioner is the owner of -vet 
Jands bearing S. Nos. 682 and 683 
situated in Maharajapuram village, Sri- 
villiputtur taluk, Rammad Dist. Ac- 
cording to him the 4th respondent here- 
in was permitted to carry out certain 
agricultural operations on those lands 
on a contractual basis under a writien 
agreement dated 7-11-1973. The agree- 
ment came to an end six months later 
and the accounts were settled and the 
fourth respondent’s right to remain on 
the land came to a termination. Nene- 
theless, the 4th respondent sent a 
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notice in February 1974, stating that he 
would cut and remove the standing 
crops on the land. To prevent this the 
petitioner filed a suit O. S. No. 309 of 
1974, on the file of the District Munsif 
court, Srivilliputtur, and prayed for 
a decree for permanent injunction to 
restrain the 4th respondent from inter- 
fering with the petitioner’s possession 
and enjoyment of the suit property. 
While considering the petitioner’s pra- 
yer for grant of permanent injunction, 
the trial court determined the status of 
the 4th respondent as a contractual hand 
and this finding coupled with the find- 
ing on the petitioner’s possession of the 
land resulted in the trial court passing 
a decree in favour of the petitioner. 
The judgment and decree were un- 
successfully challenged by the 4th res- 
pondent before the principal Subordi- 
nate Judge of Ramanathapuram at 
Madurai in A. S. 121 of 1975. After the 
disposal of the appeal the petitioner re- 
ceived notice of proceedings instituted 
by the 4th respondent before the first 
respondent for registration of his name 
as a tenantof the lands mentioned above 
in the record of tenancy rights. The 
petitioner opposed the application of the 
4th respondent and relied upon the 
judgments of the civil courts in his 
favour. The first respondent took the 
view that the determination of the 
status of the 4th respondent as a culti- 
vating tenant was entirely within his 
domain and, therefore, refused to be 
influenced by the judgments of the 
civil courts and considered and allow- 
ed the 4th respondent’s application. 
This order was taken in appeal to the 
2nd respondent by the petitioner and 
the 2nd respondent allowed the appeal 
and reversed the order of the first res- 
pondent. That led to the 4th respon- 
dent preferring a revision to the 3rd 
respondent. The revisional authority 
deemed it fit to allow the revision and 
remand the matter to the first respon- 
dent for fresh disposal and gave a 
direction to the first respondent to send 
for the agreement Ex. A-2 entered into 
between the parties and examine that 
document also before deciding the ques- 
tion whether the 4th respondent was a 
cultivating tenant of the petitioner or 
not. Being aggrieved by the order of 
remand the petitioner has preferred 
this petition and the prayer therein is 
for a writ of certiorari or other appro- 
priate writ or order being issued to 


-quash the order of the 3rd respondent, 
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- 3. Before referring to the arguments 
of Mr. Alagar, learned counsel for the 
‘ petitioner. it may be mentioned that a 
second appeal preferred by the 4th res- 
pondent against the judgment of the 
learned Subordinate Judge, Ramanatha- 
puram, to this court in S. A. No. 112 of 
1977, also ended in failure and this 
court dismissed the second appeal on 4-7- 
1978. The resultant position is that the 
uniform finding of the court below 
as well as of this court is that 
the petitioner is entitled to remain in 
undisturbed possession of the suit pro- 
perty and the 4th respondent who had 
only the status of a contractual labour 
was not entitled to interfere with the 
petitioner’s possession of the lands. 


4. Mr. Alagar contends that having 
regard to the findings of the civil courts 
in the various proceedings referred to 
above, it is no longer open to the 4th 
respondent to move respondents 1 to 3 
for recognition of his status as a culti- 
vating tenant of the lands belonging to 
the petitioner. According to the learned 
counsel the bar imposed by Sec. 16A of 
the Act will not have application to the 
petitioner’s case because it is now well 
settled that the civil court has jurisdic- 
tion to entertain a suit as the one filed 
by the petitioner for obtaining the re- 
lief of injunction. For the purpose of 
granting injunction to the petitioner the 
civil courts had also to incidentally 
determine the status of the 4th respon- 
dent and accordingly they have held 
that his status is only that of a con- 
tractual labour. Such being the case the 
4th respondent is not entitled to take 
up the matter once again under the 
guise of an application under the Act, 
nor are the officers empowered under 
the Act entitled to render a finding 
contrary to the earlier findings given by 
the civil courts regarding the status of 
the 4th respondent, albeit in collateral 
proceedings. In support of his argu- 
ments, Mr. Alagar relies on the decision 
in Palaniswamy v. Ramaswami Gounder 
(1977) 1 Mad LJ (SN) 5 where it has 
been held that though Section 16A of 


the Tamil Nadu Act 10 of 1969 excludes | 


the jurisdiction of the civil courts to 
determine a question which the autho- 
rities constituted under the Act have to 
decide, yet a suit for mere injunction 
can | well be maintained in the civil 
court and it will be competent for the 
civil court to incidentally _ determine for 
the purpose of granting the main relief 
claimed in ` the suit, the capacity in 
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which a person claims to be in posses- `- . 


sion. The further 


submission of Mt,; 
Alagar is that the bar under Sec. 16A ‘+ 






of the Act will have application only if `.. 


a tenant had first approached the 


heirarchy of officials named in the Act 
to recognise him as a cultivating tenant... 
favour be- ' 
fore his status is decided, though. inci- 


and obtain an order in his 


dentally, by the civil court in proceed« 
ings instituted by a landlord for obtain- 
ing reliefs like injunction etc. As a logi- 
cal extension of his 
petitioner’s counsel 


states that 


process of granting. the relief of injunc- 
tion the civil courts have also deter- 
mined ‘the status of the fourth respon- 
dent, it is not now open for any of the 
respondents to say that the jurisdiction 
ofthe civilcourts isbarred under Sec. 
16A of the Act, and it is open to re- 


spondents 1 to 3 to independently go in~ ' 


to the. question whether the fourth re- 
spondent is a cultivating tenant under 
the petitioner or not. 


5. On the other hand, Mr Umapathy, m 


learned counsel for the fourth respon- 
dent, places strong reliance . on S. 16A 
and contends that though the civil court 
may have jurisdiction to grant the re- 
lief of injunction in a suit filed by 
a landlord, yet the court cannot im- 
pinge upon the jurisdiction of the autho- 
rities contemplated under the Act in 


dealing with the claims of tenants for re- ` 


cognition as cultivating tenants and as 
such the bar placed on civil courts by 
Section 16A from dealing with matters 
which are exclusively determinable by 
the authorities named in the Act will 
not cease to have force merely because 
a landlord § forestalls a cultivating 
tenant and files a suit in a civil court 
and gets a decree for injunction in his 
favour. 

6. For a proper appreciation of. the 
points raised in the debate it is neces- 
sary to consider the scope and effect of 
Section 16A and also some of the other 
provisions of the Act. Section 16A reads 
as follows— 


“16A. Bar of jurisdiction of civil 


courts:— No civil court shall have 
jurisdiction in respect of any matter 
which the record cfficer, the District 


Collector or other officer or authority 


empowered by or under this Act has to | 


determine and no injunction shall be 
granted by any court in respect of any 


arguments, the i 
inas- : 
much as the petitioner had first moved ` ` 
the civil court and obtained a decree ` 
for injunction in his favour and in the ` 


Ne 
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action taken. or to be taken by sach 
officer or authority in pursuance of any 
< power conferred by or under this Act.” 
Having regard to the terms of the zec- 
-tion we must find out what are the 
‘matters in which the District Collector 
` or other officer or authority empover- 
_ ed by or under the Act has jurisdiczion 
’ to determine. The matters in which 
they have been conferred jurisdiccion 
` are those dealt with by Sections 3, 4 
and 5. Sec. 3 deals with the prepzra- 
tion of record of tenancy rights and the 
‘procedure to be followed in the pre- 
paration of such records. Section 4 d2als 
with inclusion of lands in the apprcved 
record of tenancy rights. Clause (a of 
sub-section ` (1) of Section 4 needs ex- 
traction because the 4th respondent’s 
application to the first respondent would 
squarely fall -under this provision, That 
provision is as follows— 


“Where subsequent to the publicazion 
of the approved record of tenancy 
rights any land has been let for culti- 
vation, the landowner, intermediary or 
the tenant having interest in such land 
Shall make an application to’ the Record 
Officer for inclusion of particulars re- 
lating to such land in the approved re- 
cord of tenancy rights”. . 


7. Then comes Section -5 which pro- 
vides for modification of entries in the 
approved record of tenancy rights. With 
reference to the matters covered by 
Sections 3, 4 and 5, any one aggrieved 
by orders passed under those sections 
has been given a right of appeal urder 
Section 6 and a further right of ravi- 
sion under Section 7 of the Act. Sec- 
tion 8 is a procedural section and it 
lays down that if an original order is 
varied by the appellate or  revisicnal 
authority, suitable changes shall be 
made in the approved record of tenancy 
rights in accordance with the order 
passed in appeal or revision. It is not 
necessary to refer to the other sections 
of the Act because they are not rele- 
vant for consideration in this petition. 


8. Construing the scope of Sec. 16A, 
it was held in Muniyandi v. Rajangam 
Tyer (1976) 1 Mad LJ 344, by a Bench 
of this court that Section 16A of Ac:10 
of 1969 admits of no doubt that a cvil 
court has no jurisdiction to decide any 
matter which the Record, officer, Dis- 
trict Collector or other officer or autho- 
rity empowered by or under the Act 
should „determine. Another Bench of 
this court held in Sankaralinga Thevar 
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v. Thirumalammal (1977) 1 Mad LJ 189, 
that the bar of jurisdiction on civil 
courts imposed by Section 16A of the- 
Act will have no application if the ac- 
tion before the civil court had been in- 
stituted before Sec. 16-A was enacted. 
It is, therefore, with reference to the 
provisions of the Act and in the light 
of these decisions, the case of the peti- 
tioner has to be decided. 


9. It appears to me that there will) 
not be any room for conflict if we con-; 
strue the bar of jurisdiction imposed} 
on civil courts by Section 16A of the 
Act in its proper perspective. In matters 
like preparation of record of tenancy 
rights, inclusion of the relevant items 
of land as well as the names of inter- 
ested persons in the approved record of 
tenancy rights and the modification of 
entries in the approved record of 
tenancy rights, the machinery provided). 
under the Act will have exclusive juris-: 
diction and to that extent, the jurisdic- 
tion of the civil courts has been taken 
away by means of the express interdic- 
tion contained in Section 16A, as held 
in Muniyandi v, Rajangam Iyer (1976) 1 
MLJ 344, On the other hand, for 
obtaining reliefs of injunction etc, re- 
sort can be had only to the civil court 
and the powers of the civil court to 
entertain a suit for injunction and 
grant orders of injunction ete. remain’ 
untouched by Act 10 of 1969. If in the 
process of finding out whether a party 
is entitled to an order of injunction in 
his favour or not, it becomes incident- 
ally relevant to examine the nature of 
his possession, the civil court can 
evaluate the status of that person. But 
that finding can only be confined to 
granting or not granting the relief of 
injunction sought for and it cannot 
override Section 16A of the Act or take 
away the jurisdiction of the officers 
named in the Act to deal with applica- 
tions directly arising under the provi- 
sions of Act 10 of 1969. If this state of 
things is borne in mind, there is no 
scope for the petitioners to contend that 
because the subordinate courts and this 
court have held that the petitioner was 
in possession of the land and was entit- 
led to a decree for injunction in his 
favour and the fourth respondent was 
not entitled to disturb the possession of 
the petitioner as he was only a con- 
tractual labour, the fourth respondent 
has no right to initiate proceedings 


under Act 10 of 1969 for recognition of 
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his status as cultivating tenant and 
likewise, the first respondent had no 
jurisdiction to: entertain the application 
and pass orders in accordance with the 
materials placed before him for con- 
sideration. The determination of the 
status of the 4th respondent by the 
civil court was with reference to the 
petitioner’s claim that he was in actual 
physical possession of the land and as 
such, he is entitled to retain his posses- 
sion without let or hindrance, whereas 
the decision rendered by the first 
respondent on the application filed by 
the 4th respondent was with reference 
to his status in terms of Act 10 of 1969, 
I am therefore unable to accept the 
contention of Mr. Alagar that the Ist 
respondent was not at all entitled to 


maintain the application filed by the 
4th respondent and likewise, the 3rd 
respondent was also not entitled to 


take on file the revision preferred by 
the 4th respondent and allow the same 
and remit the matter to the first 
respondent for fresh disposal. 


10. I is also hesitantly contended 
by Mr. Alagar that, in any event, the 
8rd respondent should have remanded 


the case to the second respondent only, 
not to the first respondent for fresh dis- 
posal. I am unable to sustain this con- 
tention because the 3rd respondent has, 
undoubtedly, got powers of. remand and 
in exercise of that power, it is open to 
him to remit the matter either to the 
first respondent or to the second respon- 
dent to consider the matter anew. In- 
asmuch as the 8rd respondent has taken 
the view that the imitial authority, viz. 
the first respondent, should decide the 
status of the parties after looking into 
the agreement, Ex. A-2, relied upon by 
the petitioner, he has deemed it fit to 
remand the case to the first respondent 
instead of the second respondent. As 
such, there is no room whatever for 
the petitioner to have grievance on this 
Raper of the matter. 


11. For the aforesaid reasons, the 
petition fails and accordingly, will stand 
dismissed. There will, Dewey be mno 
order as to costs, 


Petition dismissed, 


AVI. R, 
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The Chief Controlling Revenue Autho- 
rity, Pondicherry, Petiticner v. M/s, 
Mayavaram Financial Corporation Lid., 
Respondent. 

Refd. Case No. 1 of 1978, D/- 
1979. 


Stamp Act (1899}, Section 2 (17), 
Sch. 1 Article 57 (b), Sch. I Article 40 
— “Undertaking affidavit” executed by 
successful bidder of a chit fund — 
Document executed for securing repay- 
ment of prized chit amount received by 
bidder — Express charge over property 
described in document created — Docu- 
ment creating transfer of interest in 
immovable property — Document has to 
be charged as mortgage deed — Arti- 
ele 40 and not Art. 57 of Sch. I is 
appropriate article applicable — (Trans- 
fer of Property Act (1882), Section 58). 

(Paras 6 to 12) 


Cases Referred : Chronological Paras 
(1938) 1 Mad LJ 159 : AIR 1938 Mad 


24-4= 


262 (FB) 7, 8 
AIR 1927 Mad 1773 1t 
C. Krishnan, Govt. Pleader, Pondi- 


cherry, for Petitioner R. N. Kothanda- 
raman, for Respondents. 


RAMAPRASADA RAO C. J.:— This 
reference comes before us on a Rule Nisi 
issued by this court in the nature of a 
writ of Mandamus to the Chief Control- 
ling Revenue Authority, Pondicherry, to 
make a reference under Art. 57 of 
the Indian Stamp Act, 1899, so asto as- 
sess the correct stamp duzy payable on 
a document styled as an ‘undertaking 
affidavit’? executed ‘by one Thiru 
Savariappan Remi in favour of the 
respondent. ` 


2. The relevant fects leading to the 
reference, as stated in th2 statement of 
the case filed by the Chief Controlling 
Revenue Authority, Pondicherry, which 
are not disputed before us, are as fol- 
lows: The respondent company is run- 
ming a chit fund, having been licensed 
under the Tamil Nadu Chit Funds Act, 
and its registered office is at Mayuram, 
One Thiru Savariappan Remi became a 


‘successful bidder in a chit for Rupees - 


50,000, at the 18th draw held on 13-11- 
Hw/HWw/D848/79/SSG 
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1975. The highest bidder was apparertly 
a resident of - Pondicherry State. The 
auction chit having been knocked down 
at the prize amount of Rs. _ 23,245, she 
respondent chit fund company took er- 
tain documents from Thiru Savariapsan 
Remi and inter alia he executed what 
is known as- an ‘undertaking  affidevit’ 
which was one of the security dc2u- 
ments. Under this undertaking affidevit. 
he offered as security a terraced and 
tiled house situate at door No. 11 
Thulava Veerasami Naicker St. Mutkal- 
pet in Pondicherry. This undertaking 
affidavit has been fully set out therein. 
On receipt of the prize amount Tkiru 
Savariappan Remi executed a pronis- 
sory note along with his wife and one 
Bagianathan for payment of the ingal- 
ments of the chit fund company, 


By way of further assurance for 
regular payment of future subscript ons 
of the chit and in addition to the sezu- 
rity by way of a promissory note 2x- 
ecuted as above, 
Remi agreed to and undertook to create 
a first charge over the property detail- 
ed in the schedule to the affidavit. The 
affidavit further provides that the Fere- 
man of the chit fund company shall be 
entitled to collect the entire amount of 
future instalments of the chit due from 
the date of default, with all charges 
and expenses incurred in connec-ion 
therewith, having a first charge cver 
the property mentioned in the schecule 
given in the affidavit. The affidavit =lso 
proclaims that over the property men- 
tioned in the schedule to the affidevit, 
the Foreman shall have a first che-ge 
for the collection of the amount due to 
the chit fund company. Contemporane- 
ously Thiru Savariappan Remi has ag- 
reed to deposit the title deeds of ~he 
said property. The undertaking affida- 
vit was engrossed on stamp papers for 
the value of Rs. 22-50. When that dceu- 
ment was presented for registration to 
the Joint Sub Registrar, Pondichery 
on 20-11-1975, it was impounded by 
him under Section 33 of the Incan 
Stamp Act, and he submitted the seme 
to the District Registrar for proper as- 
sessment of stamp duty. The Distzict 
Registrar was of the view that the 


undertaking affidavit reflects a mortg=ge' 


over immoveable property and the n- 
trinsic recitals in the affidavit make it 
chargeable for stamp duty under A-ti- 
cle 40 of Schedule I of the Indian 
Stamp Act, 


C. C. Rev. Authority v. ML F. 


Thiru Savariappan ` 
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Thiru Savariappan Remi was called 
upon to pay the deficit duty of Rupees 
506-25 as also a penalty of Rs. 5, which 
he paid under protest. Thereafter, he 
came to this court for a writ of Manda- 
mus to direct the Chief Controlling 
Revenue Authority, Pondicherry, who is 
the petitioner in this reference tomake 
a reference under Art. 57 of the Indian 
Stamp Act, 1899, as Thiru Savari- 
appan Remi was of the view that the 
undertaking affidavit was properly 
stamped. The petitioner, after consider- 
ing the recitals in the document, which 
have been succinctly referred to above, 
was of the’ view that the recitals there- 
in were enough to treat the undertak- 
ing affidavit as creating a mortgage over 
immoveable property within the mean- 
ing of Section 2 (17) of the Indian 
Stamp Act. The alternative contention 
of Thiru Savariappan Remi that at best 
the undertaking affidavit would be 
chargeable as the security bond under 
Article 57 (b). of Schedule I to the 
Stamp Act was negatived by the peti- 
tioner. Pursuant to the directions of 
this court, the petitioner referred the 
subject to us to decide the question as 
to whether the undertaking affidavit is 
chargeable under Article 40 or under 
Article 57 (b) of Schedule I to the 
Stamp Act, 


3. The contention of the learned 
counsel for the petitioner is that on a 
fair reading of the affidavit, it squarely 
satisfies the ingredients of the definition 
of a mortgage given under Sec. 2 (17) 
of the Indian Stamp Act itself and as 
a charge has been created over the im- 
moveable property for the performance 
of an engagement undertaken by Thiru 
Savariappan Remi with the respondent 
company, it was chargeable as a mort- 
gage deed. 


4. Countering this contention, learned 
counsel for the respondent would say 
that the affidavit merely disclosed an 
undertaking and if at all it was charge- 
able it could be only under Art. 57 (b) 
of Schedule I of the Indian Stamp Act. 


5. We are unable to agree with the 
learned counsel for the respondent. In 
order to appreciate the rival conten- 
tions, it would be convenient to refer 
to the definition of ‘mortgage’ in Sec- 
tion 58 of the Transfer of Property Act, 
as well as the definition of the ‘mort- 
gage deed’ in the Indian Stamp Act, 
1899. Section 58 (a) of the Transfer of 
Property Act reads— 


~ 
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“A mortgage is the transfer of an 
interest in specific immoveable property 
for the purpose of securing the payment 
of money advanced or to be advanced 
by way of loan, an existing or future 
debt, or the performance of an engage- 
ment which may give rise to a pecu- 
niary liability. The transferor is called 
amortgagor, the transferee a mortgagee; 
the principal money and interest of 
which payment is secured for the time 
being are called the mortgage money 
and the instrument (if any) by which 
the transfer is effected is called a 
mortgage deed”. . 


6. The last portion of the definition 
gives clue to interpret what a mort- 
gage, amongst other things, could be. 
Undoubtedly if there is a transfer of an 
interest in specific immoveable property 


for the purpose of securing the pay- 
ment of money advanced or to 
be advanced by way of loan, it 
would be a mortgage. Equally 


so, if there is a transfer of an interest 
in such immoveable property for the 
performance of an engagement which 
may give rise to a pecuniary liability, 
which involves legal obligation, even 
then it would be mortgage within the 
meaning of Section 58 (a) of the Trans- 
fer of Praperty Act. As no form is re- 
quired to operate as a mortgage, the 
intention of the parties has to be 
gathered from a fair and reasonable 
reading of the entire instrument, which 
ought to be the basis to find out whe- 
ther a given instrument is a mortgage 
or not, and the literal sense of the ex- 
pression used does not generally serve 
as a guide for the interpretation of 
deeds; but it is the real meaning of the 
transaction which has to be gathered 
as a whole. That is the proper test to 
find out the character of the document. 
The definition of a mortgage deed under 
the Indian Stamp Act reads as follows— 

“Mortgage deed’ includes every 
instrument whereby, for the purpose of 
securing money advanced, or to be ad- 
vanced by way of loan, or an existing 
or future debt, or the performance of 
an engagement, one person transfers, or 
creates, tc, or in favour of, another, a 


right over or in respect of specified 
property”. 
The only essential difference between 


the two Acts appears to be that whilst 
under the Transfer of Property Act, 
mortgages relate to immoveable pro- 
perty alone, the Stamp Act applies that 
term to the transfer of both of move- 


A.L R. 


able and .immoveabie properties. We 
should also bear in mind that under 
Section 100 of the Transfer of Property 
Act, a charge created over immoveable 
property, notwithstanding the fact that 
the transaction does not amount to a 
mortgage, the. Act makes all the provi- 
sions which apply to a simple mortgage 
as being applicable to such created 
charges. i 


The primordial ingredient which would 
make an instrument as a mortgage deed 
under the Stamp Act is that there 
should be a transfer of a right over 
specified property, not only for the pur- 
pose of securing monsy advanced or to 
be advanced by way 2f a loan, but also 
when the transfer is effected for the 
performance of an engagement. When 
once the property is described distinctly 
and a charge is created over such defin- 
ed property not only for payment of a 
debt, which is admittedly due by the 
transferor, but also for the performance 
of an engagement as undertaken by 
him under the instrument, it would be 
undoubtedly a mortgage deed. If the 
given instrument is a mortgage deed, 
then stamp duty as contemplated in 
Article 40 of the Schedule I of the 
Indian Stamp Act would be attracted. 
Under Article 40 it appears to us that 
even a security bond hypothecating a 
property executed in favour of the 
court under Order 41, Rules 5 and 6 of 
the Civil Procedure Code, would attract 
stamp duty under Article 40, provided 
the security bond involves a mortgage 
over immoveable property. 





7. In Abubacker Labbai v. Chinna- 
thambi Rowther, (1938)1 Mad LJ 159, 
a Full Bench of oar court presid- 
ed over. by the then Chief 
Justice Leach, considered the character 
of a security bond executed by two 
sureties of an insolvent for his due ap- 
pearance in the insolvency proceedings, 
contemporaneously hypothecating im- 
moveable property under the bond. The 
question arose whether such an instru- 
ment was to be stamped under Art. 57 
of Schedule I to the Stamp Act or 
under Article 40 therein. The Court was 
of the view that the bond must be 
stamped under Article 40 of the Indian 
Stamp Act, as it was not bond for the 
due performance of a contract by the 
insolvent, but to carry aut the insol- 
vent’s duty to be in court when requir-|- 
ed. The ‘quintessence. of the subject 
seems, to be that once the intention of 
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the executant of a deed is clear that he 
was mortgaging immoveable property or- 
offering it as security or as a charge for 
the due performance of an engagement 
undertaken . by him under it then it 
would undoubtedly be a mortgage deed, 
which has to be stamped under Art. 40 
of the Indian Stamp Act, 


8 Though Article 57 deals w-th 
security bond or mortgage deed, yet it 
is mot all bonds that are commonly 
called security bonds that fall under 
this Article. But it should satisfy the 
purpose enumerated in Article 57. It 
should be by way of security for -he 
due execution of an office, or to account 
for money or other property received 
by virtue thereof, or executed by a. 
surety to secure the due performance of 
a contract. We have already referred to 
a Full Bench decision of our court in 
Abubacker Labbai v. Chinnathambi 
Rowther (1938) 1 Mad LJ 159, which 
considered the scope of a bond exe- 
cuted by a surety. Therefore, a strict 
interpretation is necessary to find ut 
whether an instrument would ccme 
under Art. 57 of Sch. I to the Indian 
Stamp Act. . 


9. In so far as the undertaking ffi- 
davit is concerned, it would not ccme 
under the various heads specifically en- 
umerated in Article 57 for Thiru 
Savariappan Remi was not executing 
the bond for due execution of an office 
or to account for money or for other 
property received by virtue ther2of. 
But, on the other hand, he executed the 
deed for purpose of securing the repay- 
ment of the prized chit amount receiv- 
ed by him, for which purpose he has 
created an express charge over the pro- 
perty described in the schedule to the 
undertaking affidavit. In more than one 
place, Thiru Savariappan Remi would 
say that he is undertaking to repay 
the debt payable by him to the chit 
fund company, after creating a first 
charge over his property. In fact, at 
one place he would say that the sche- 
dule property shall be subject to a first 
charge for collection of the amount due 
to the chit fund company. He would 
also say that in addition to the securi- 
ties given by way of a promissory note 
he was giving a charge over the oro- 
perty. This undoubtedly creates a trans- 
fer of an interest in an immoveable 


‘|property. Even otherwise, it would, as 


the petitioner says, satisfy the defin-tion 
of a mortgage deed as defined in Sec- 
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“ion 2 (17) of the Indian.Stamp Act, 
wherein Thiru Savariappan Remi has 
cransferred his right over a specified 
cmmoveable property forthe perfor- 
nance of an engagement undertaken by 
aim under the instrument.. 

10. The totality of the impression 
zZained by us on a reading of the ins- 
irument and after ascertaining the in- 
tention of the parties, makes it clear 
that the undertaking affidavit has to be 
charged as a mortgage deed, which has 
to suffer stamp duty as prescribed 
under Article 40 of Schedule I to the 
Indian Stamp Act. ` 

1l. We may also refer in passing to 
certain observations of Ramesam J. in 
Natesa Aiyar v. Sahasranama Iyer, AIR 
1927 Mad 773. That was a case where 
a bond or a koorchit deed was executed 
‘by a person similarly placed as Thiru 
Savariappan Remi in favour of a chit 
fund company mortgaging two items of 
his properties for the due performance 
of his obligations in connection with 
the chit transactions. The contention 
before the learned Judges was that the 
koorchit amounted only to a charge and 
not to a mortgage. Ramesam J, express- 
ed thus:— 


“It seems to me to fall within the 
definition of Section 58 of the Transfer 
of Property Act, because it effects secu- 
rity of the property for the due perfor- 
mance of an engagement which may 
result in a pecuniary liability like sim- 
ple mortgage bonds, which are usually 
executed in this presidency.” 

We respectfully adopt this view. 

12. Having examined the document in 
full and for the reasons indicated above, 
we are of opinion ‘that Art. 40 and 
not Article 57 of Schedule I to the 
Stamp Act is the appropriate Article 
applicable to the instant case. We 
answer the reference accordingly. 

Answered accordingly, 
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Chinnathambi Gounder, Appellant v. 
Royal Gounder, Respondent. 

Second Appeal No. 214 of 1976, 
D/- 6-3-1979" 

Transfer of Property Act (1882), Sec- 
tion 119 — Exchange of property 
One party losing possession of property 
*Against decree of Dist. J. Cuddalore 

in A. S. No. 279 of 1973, 
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received in exchange due to defect in 
title of other party -— Remedies of 
aggrieved party. 

Where a party to an agreement for 
exchange of property lost possession of 
the property received in exchange due 
to defect in title of the other party, the 
former would be entitled to retain 
possession of the property he gave in 
exchange if he happened to be in 
possession thereof. AIR 1929 AI 65, 
Disting. f (Para 3) 

The right to get the return of the 
thing transferred under Section 119 will 
certainly take into its fold the right to 
retain the same if such property were 
to continue in the possession of a per- 
son who was deprived of his possession 
due to defect in the title of the other 
party to the exchange. The right to 
claim the thing transferred is a larger 
right which will certainly embrace the 
right to continue to be in possession. 


(Para 3) 
Cases Referred : Chronological Paras 
AIR 1975 Orissa 73 i 5 
AIR 1959 Andh Pra 384 5 


AIR 1929 All 65 : 26 All! LJ 1370 4 


R. Mohan and V. Veeraraghavan, for 
Appellant; S. V. Jayaraman and V, 
Kannan, for Respondent. ; 


JUDGMENT:— This is a case where 
both the courts below after having 
referred to Section 119 of the T. P. Act, 
failed to correctly digest the scope and 
effect of the said salient and salutary 
provision in tackling the problem the 
present proceeding posed and conse- 
quently made an erroneous approach. 
Nonetheless the trial court. reached 
the right conclusion, while the lower 
appellate court reversed it. 


2. The parties are divided brothers, 
The appeflant before me resisted the 
suit O. S. No. 6 of 1972, on the file of 
the District Munsif Court, Villupuram, 
brought by the respondent for declara- 
tion of the respondent’s title to the 
suit property and for permanent injunc- 
tion or in the alternative for recovery 
of possession on the ground that the 
appellant lost not only title but also 
possession to the property which he 
got under the deed of exchange, dated 
4-6-1967, marked as Ex. A-1, in ex- 
change of nis property to the respon- 
dent and that consequently, the respon- 
dent is not entitled to claim possession 
of the suit property. The trial court 
accepted the defence put forward by 
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the appellant therein and dismissed the 
suit. The lower appellate court held 
that though the defendant could be 
credited with ethical considerations, im 
law his right as secured under Sec- 
tion 119 of the T. P. Act (hereinafter 
referred to as tke Act) is not to take 
the law to hisown handsand to trespass 
into the suit property, but, to enforce 
his right for recovery of possession of 
the suit property which admittedly was 
conveyed by him to the respondent be- 
fore me in exchange of the respon- 
dent’s prcperty. I have already referred 
to that the appellent before me lost 
possession of the property which He 
got from the respondent in exchange of 
his property (suit prcperty) under the 
deed of exchange Ex.. A-1. 

3. It is, therefore, relevant to ex~ 
tract Section 119 of the Act— 


“If any party to an exchange or any 
person claiming through or under such 
party is by reason of any defect in the 
title of the other party deprived of the 
thing or eny part of the thing received 
by him in exchange, then, unless a con- 
trary intention appears from the terms 
of the exchange, such other party is 
liable to him or any person claiming 
through or under him for loss caused 
thereby, or at the option of the person 
so deprived, for the return of the thing 
transferred, if still in the possession of 
such other party or his legal represen- 
tative or a transferee from him without 
consideration”. 

In the instant case, admittedly, the ap- 
peliant was deprived of the property 
which he got inexchange under Ex. A-1 
by reason of the respondent’s defect in 
the title. Further no contrary intention 
appeared from the terms of the ex- 
change or pleaded by the party as 
visualised wander Section 119 of the Act. 
Therefore, it follows that the respon- 
dent is licble to she appellant or any 
one claiming through or under him for 
loss caused thereby or at the option of 
the person so depriv2d the appellant 
herein for the return of the thing 
transferred if still in the possession of 
the respondent. Admittedly, the pro- 
perty that the appellant conveyed under 
Ex. A-1 in exchange of the respondent’s 
property, is still in his possession; that 


is evident from the fect that the pre~ 


sent suit is for declaration and injunc- 
tion or in -he alternative for possession, 
Therefore, on the :plain reading of. Sec- 
tion 119 of the Act, the appellant is 
entitled to recover the suit property 
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from the respondent. As a matter cf 
fact, learned counsel for the respondert 
does not dispute the appellants said 
right secured under Section 119 of the 
Act, but then. according to the said 
learned counsel the appellants had n> 
defence to the present action in so far 
as under the exchange deed Ex. A-1, 


- valid title had passed on to the respon- 


dent in respect of the suit property and 
that he is bound to deliver possession 
and thereafter to sue for recovery of 
possession of the very same property. 
To put it differently, in the -face of 
Ex. A-1, the appellant cannot resist the 
respondent’s present action for posses- 
sion. I am unable to accept such inter- 
pretation of Section 119 of the Act, as 
emphasised by the learned Counsel for 
the respondent on three valid grounds:— 


First of all, under Section 119 of the 
Act, the appellant who had lost posses- 
sion of the property which he got from 
the respondent in exchange of his pro- 
perty has an unfettered right to claim 
damages or the return of the property 
transferred by him so long as such pro- 
perty is still in the possession of the 


_ other party to the exchange deed, viz., 


the respondent. The right to get the 
return of the thing transferred will 
certainly take into its fold the right to 
retain the same if such property 
were to continue in the possession of a 
person like the plaintiff. While the 
right to recover possession is a genus, 
the other right to retain the same is a 
specie. I am of the view that the right 
to claim the thing transferred as a 
larger right which will certainly em- 
brace the right to continue to be in 
possession; in that event, it follows he 
has right to resist such possession. It 
is, therefore, obvious that the appellant 
is entitled to resist the present action 
for possession commenced by the res- 
pondent on the strength of the ex- 
change deed Ex. A-1. The other con- 
struction of Section 119 as urged by the 
learned counsel for the respondent will 
only produce an incongruous and ignon- 
imous result. In my above intepretation 
of Section 119, do blossom not only 
matural justice but also fair play. 


The second factor which persuades 
meto reject the respondent’s contention 
that the appellant should suffer a 
decree in this suit and thereafter to 
initiate a fresh proceeding, is based on 
the principles of equity and good con- 
science. It is relevant to note that im 
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the suit O. S. No. 450 of 1971, instituted 
by the appellant before me as against 
the respondent herein for declaration of 
his title to . the property he got from 
the respondent under Ex. A-1 and for 
possession, the respondent before me 
(the defendant therein) denied that the 
exchange deed marked as Ex. A-1, in 
the present proceeding was acted upon 
and that the appellant before me had 
not taken possession of the property in 
pursuance of the exchange deed. It is 
also necessary to point out at this stage 
that though the appellant before me 
obtained a decree in O. S. No. 450 of 
1971, the same was nullified by virtue 
of the decree obtained by Narayana- 
sami Gounder in O. S. No. 452 of 1971 
lad as against the appellant before me. 
As a matter of fact, it was in that suit 
O. S. No. 452 of 1971 the appellant be- 
fore me lost possession of the property 
which he got by way of exchange under 
Ex. A-1. Therefore, there can be no 
dispute, and as a matter of fact, even 
the respondent concedes, that the ap- 
pellant had lost possession of the pro- 
perty which he got from the respondent ` 
in exchange of his property to the 


respondent under Ex. A-l. It is 
thus evident that the respondent's 
conduct in regard to the sub- 
ject matter of litigation suffers 


frcm grave impropriety. It is further 
obvious that the respondent had not 
come with clean hands. It is no gain- 
saying that the court should not en- 
courage a wrongdoer to secure its as- 
sistance to get back the thing which he 
had obtained on his own wrong. Even 
on this ground, the plaintiff is not 
entitled to sustain his claim. 


The last consideration which prevail- 
ed upon me to reject the respondents 
claim is that the court should not be a 
party to protraction of proceeding in 
respect of the very same subject matter. 
As already pointed out by me, the ap- 
pellant’s right to get back possession of 
the said property in this proceeding is 
not disputed. While so, no real gain or 
advantage will the respondent achieve 
if the appellant were to suffer a decree 
in this proceeding and thereafter to 
levy another suit for recovery of the 
very same subject matter on the 
strength of the right guaranteed to him 
uncer Section 119 of the Act. It will 
only expose both the parties to pro- 
longed agony and endless expenditure. ` 

4. However, learned counsel for the 
respondent in support of .his contention, 
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relied. upon the decision reported. in - 
Raninarain v. Ramdas, AIR-1929 All 65. 
That was a case where the court was 
concerned with. the questions: whether 
an exchange of . property’ will become 
inoperative only because of a defect in 
the title of .a party to it and whether 
the remedy of a. party to the ex- 
change deedis to claim specific perform~ 
ance or to sue for possession. There- 
fore, I find that the above decision does. 
mot in any way help the respondent, 


5. In the view I have taken, it 
is unnecessary for me to refer to, or 
consider, the ruling reported in Ram- 


annav. Veeraju AIR 1959 Andh Pra 384, . 


and the other reported in Seetarama- 
swamy v. Narasingha Panda AIR 1975 
Orissa 73, as they do not throw any 
light on the question involved in this 
second appeal, 


_. 6. It is also contended by the learn- 
ed counsel forthe respondent that after 
commencement of this suit, the appel« 


‘suit..In the peculiar 
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lant managed to get into possession of 
the suit ‘property, that he is guilty of 
trespass and -that therefore his . remedy 
is to sue for possession in a separate 
circumstances of 
the case; I am inclined to take cogni- 
sance of -such event that took place 
after suit especially when it serves the 
ends. of justice. Consequently, I do not 
propose to call for any finding in this 
behalf. though the lower appellate court 
had mot discussed in detail about the 
same while the trial court did find in 
the appellant’s favour. 


7. The result is the second appeal 
succeeds and is allowed with costs, 
Consequently the judgment and decree 
of the learned District Judge, . South 
Arcot at Cuddalore, in As. No. 279 of 
1973 are set aside and those of the Ad- 
ditional . District Munsif,-. Villupuram, 
made in O, S. No. 6 of 1972, restored. - 


Appeal allowed, 





END 


